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THE SUPREME COURT AND PREEMPTION.” 


Taar unhappy subject, preemption, has come to the fore once again with the 
Supreme Court judgment in Bhau Ram v. Baij Nath Singh,’ decided on March 
7, 1962. It seems certain that after that decision. preemption is dead except in 
so far as (1) it is applicable as part of the Islamic personal law; or (2) by 
custom or statute it is applicable in the cases of persons who are co-sharers, or 
‘virtual co-sharers, such as those who cultivate the same survey-number, those 
who occupy the same house, or who share the same entry or the same staircase. 
In spite of the very mixed state of the case-law previously this outcome will 
not be entirely surprising. But it is to be noted that the decision was arrived at 
‘by a majority, P. B. Gajendragadkar, K. N. Wanchoo, and N. Rajagopala 
Ayyangar, JJ., holding that statutes, and indeed even customs, whether approv- 
ed by Courts or not, which gave a right of preemption on the ground of vicinage 
were void, whilst their colleagues, A. K. Sarkar and K. C. Das Gupta JJ., held, 
on grounds which appear to be far from unimpressive, that the Supreme Court 
‘had already held that preemption was not unconstitutional, that there were ade- 
quate reasons for thinking preemption on the grounds of vicinage to be beneficial 
and in the public interest, and that, in short, this exercise of judicial discretion 
in the face of the plain pronouncements of State Legislatures was excessive and 
unjustified.” If it is true that there is a conflict between the case upon which 
particularly they relied, Audh Behari v. Gajadhar,? and this present case—and 
it would seem that there is ground for suspecting a conflict—the subject will 
onee again come before the Supreme Court, but this time before a bench of 
seven Judges. 

It is not the intention of the present writer to rehearse in detail] the reasons 
which have been asserted from time to time against various statutes, and cus- 
toms, of preemption. The list of cases in Madhya Bharat, Hyderabad, and par- 
ticularly Rajasthan which have attempted to cut down preemption either entirely, 
-or as to urban properties, or as to preemption by vicinage, is impressive. The 
mäh attack has been directed under art. 19(1)(f) of the Constitution. Preemp- 
tion seems to be an unreasonable restriction on the enjoyment of property, in 
particular upon its acquisition and disposition. However, though one High 
‘Court, namely that of the Punjab, remained on the whole loyal, and Bombay 
has shown a disposition to defend preemption by custom, the best defenders of 
preemption, curiously enough, have been decisions in the Supreme Court itself, 
several of which were not cited in the judgment in our case, and these must 
surely be taken into consideration when finally the fate of preemption is to be 
determined. It is a fact that in Bishan Singh v. Khazan Singh,* Audh Behari 
(cited above), Radhakishan v. Shridhar and more lately Ram Saran v. Domim 


*By Dr. J. Duncan M. Derrett, University A.LR.M.P.191; Babulal v. Gowardhandas, 


-of London. [1956] A.I.R. M.B. 1, F.B.: Sewalal v. Param 
1 [1962] ALR. S.C. 1476. Lalanju, [1956] A.LR. V.P. 9; Moti Bai v. 
2 [1954] ALR. S.C, 417, s.c. [1955] 1 Kand Kari Channaya, [1954] A-LR. Hyd. 161 
‘S.C.R. 70. ¥.8.; and Yusufali v. Laxminarayan, [1961] 


3 It is sufficient to mention Panch Gujar A.I.R.M.P. 811. 
Gaur Brahmans v. Amarsingh, [1954] A.LR. 4 [1958] ALR. S.C. 888. 
Raj. 100, F.B; Yakub Mohd. v. Karim; [1960] 5 [1960] A.I.R. S.C. 1868. 
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Kuer (@ case of preemption between Hindus),® the “Supreme Court not only 
recognised preemption, but found no fault with preemption on the ground of 
vicinage. To make matters worse, in the very recent case of Narayana Menoki 
v. Karthiayans’ the Kerala High Court, upon the faith that Audh Behari was 
correctly decided, dealt with preemption by mortgagees ( a much remoter claim 
than that by neighbours, surely) as if it were entirely valid, notwithstanding 
the Constitution. 


True, as the present writer has several times pointed out, the’ learned Judges 
are wrong when they say, as here also,8 that preemption is derived from Muham- 
madan law or custom. It would be more nearly correct to say that it is as old 
as the hills, for its presence in India from the time of Kautilya till the early 
British period amongst Hindus and without reference to Islamic law’ is amply 
evidenced. That somewhat involved story need not be repeated here.® If any- 
one hated preemption on the ground that it was a ‘foreign’ institution he would 
be wasting his efforts: but that is not the question in fact. Preemption is out 
of date, except for the reservations noted at the first paragraph of this’ paper, 
because it ‘is out of step with the times, both in town and country—for that is 
virtually what the majority in the Supreme Court now say. : 


Formerly, we were under the impression that because preemption was a right 
in favour of the preemptor over the property of the owner, in fact, as the Su- 
preme Court itself described it, a right in respect of property, those who owned 
property in regions, or in circumstances, where preemption applied owned their 
property subject to this right of property enjoyed by others at the time when 
the Constitution came into force. It could hardly be the intention of the Consti- 
tution to enlarge those rights, and the fundamental rights of property would 
be read subject to this incident of preemption. Thus whatever might be urged. 
against preemption it was unaffected by the Constitution in those areas, and ac- 
cording to the Islamic personal law, wherever it was established, and whether 
the preemptors were neighbours or other classes. 


This brings us to Bhim Rao v. Patilbua.1° There the Bombay’ High Court, 
Mudholkar and Naik JJ., of whom the former is now a Judge of the Supreme 
Court, as recently as 1959 held that 

“the law of preemption arising out of custom and acquiring the force of lex loci in 

particular territories does not offend the provisions of art. 19(1)(f) of the Constitution. 
and is, therefore, not void under art. 13 of the Constitution.” 
The grounds for this decision, in the face of the High Court cases hostile to 
preemption, are shortly stated. The ownership of the owner was defective, since 
he could not sell to a stranger while a preemptor was entitled to preempt (Sheikh 
Kudratulla v. Mohini Mohan Shaha: Sayama Kumar Roy v: Juw Mahomed: 
Farman Khan v. Bharat Chandra Shaha Chowdhry''), though in some other 
cases the view was taken that preemption was a burden, somewhat like an ease- 
ment, attached to land in certain areas (Dashrathlal Chhaganlal v. Bat Dhondu- 
bat'2). The most authoritative statement, namely that of Mukherjea, J., in the 
Supreme Court, was that's; 

“.,.the law of pre-emption imposes a limitation or disability upon the ownership of a 
property to the extent that it restricts the owner’s unfettered right of sale and compels 
him to sell the property to his co-sharer or neighbour as the case may be.” 


6 [1961] A.LR. S.C. 1747. 

7 [1961] K.L.T. 809, s.c. [1962] A.IR. 
Ker. 122. 

8 Baku Ram v. Baij Nath, [1962] AIR. 
S.C. 1476; at p. 1481, col 1. 

9 See Derrett, “The Hindu Law oe 
to, Pre-emption, Adyar Library Bulletin, 
18-27; “Preemption. amongst Hindus in 
Malabar,” [1962] K.L.T. (Journal) 59-65. 
There is also forthcoming an article entitled 
“Preemption under the Tesavalamai” to 


appear in the next issue of the University of 
Ceylon Review, and dealing with the Privy 
Council case of Mangaleswari v. Velupillat 
Selvadurai, [1961] 2 W.L.R. 818. 

10 (1959) 62 Bom. L.R. 574. 

11 (1869) 4 Beng. L.R. 184, F.B., at p. 140, 
cited at 62 Bom. L.R.ẹ582. 

12 (1940) 48 Bom. L.R. 581, F.B., at p. 591. 

18 Shri Audh Behari Singh v. Gajadhar 
Joaipuria cited above, at [1955] 1 S.C.R. 70, 
at p. 80. 
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We notice that the right of preemption of neighbours is expressly mentgoned, 
and indeed the alleged preemptor in Bishan Singh v. Khazan Singh,'4 also in 
the Supreme Court, was a neighbour. As the majority in our Supreme Court 
case significantly notice, if preemption by virtue of vicinage is unreasonable and 
void by virtue of arts. 13 and 19 of the Constitution it is odd that we have not 
heard of it before in the Supreme Court. Naik J. in Bhim Rao’s case did not 
consider the cases hostile to preemption cited at the bar to be entirely relevant. 
In his view, whether the preemptor was a neighbour or any other class of claim- 
ant recognised by custom or statute, 

“Pre-emption...is an incident of property. The question, therefore. as to whether 
there should or should not be pre-emption in the abstract is not strictly relevant for 
the purpose of the present discussion. The property is saddled with that obligation and 
every one must take it subject to that obligation.” 

Now the Supreme Court in Bhau Ram’s case,’ has held that Rewa State Pre- 
emption Act, 1946, s. 10, is void in so far as it purports by el. (2) to admit 
owners of adjoining property to preempt. Likewise Punjab Pre-emption Act, 
1913, s. 16, stzthly, which gave right of preemption to owners of contiguous im- 
movable property. By contrast Chap. XIV of the Berar Land Revenue Code, 
1928, which was in fact upheld in Ramchandra v. Janardan'®—a case found 
helpful in Bhim Rao v. Patilbua’?’—was left intact on the ground that the right 
of preemption was confined to occupants in a survey number, who were held 
by the Supreme Court to be virtually co-sharers.18 There cannot be the slight- 
est doubt: but that, if Bhau Ram’s case is not overruled by a bench of seven 
Judges, Bhim Rao v. Patilbua’® is no longer good law except where the custo- 
mary or statute right of preemption is claimed by virtue of co-ownership, ete., 
as set out above. 

The grounds are intriguing. Preemption in general is condemned as tending 
to lower the price of property and to foster litigation. But more significantly,?° 

“...the Constitution now prohibits discrimination against any citizen on grounds only 
ot religion, race,.caste, sex, place of birth or any of them under Art. 15 and guarantees a 
right to every vitizen to acquire, hold and dispose of property, subject only to restrictions 
which may be reasonable and in the interests of the general public. Though therefore’ 
the ostensible reason for pre-emption may be vicinage, the real reason behind the law 
was to prevent a stranger from acquiring property in any area which had been populated 
by a particular fraternity or class of people. In effect, therefore, the law of pre-emption 
based on vicinage was really meant to prevent strangers i.e. people belonging to (a) differ— 
ent religion, race or caste, from acquirmg property. Such division of society now into 
groups and exclusion of strangers from any locality cannot be considered reasonable,.and 
the main reason therefore which sustained the law of pre-emption based on vicinage in 
previous times can have no force now and the law must be held to impose an unreasonable 
restifétion on the right to acquire, hold and dispose of property as now guaranteed under 
Art. 19(1) (f), for it is impossible to see such restrictions as reasonable and in the interests 
of the general public in the state of society in the present day.” 

Preemption by virtue of co-ownership, ownership of portions of the same 
house, or the right use of a common entrance or staircase was quite differently 
regarded. These rights were felt to be convenient and reasonable, mainly on. 
the ground that in some cases the rules facilitated the acquisition of absolute 
and undivided titles,2’ while in others they secured privacy and made for the 
welfare of the families concerned. 

On the subject of discrimination on the ground of caste, ete., this latest pro- 
nouncement is a curiosity. ‘Not the state but individual owners are affected. 
14 [1958] A.LR. S.C. 838. 18 [1962] A.LR. S.C. 1476, at p. 1485. 

15 [1962] A.LR. S.C. 1476, 19 (1959) 62 Bom. L.R. 574. 

16 [1955] Nag. 878, W.B., S.C. [1955] ALR. 20 [1962] A.LR. S.C. 1476, at p. 1481. 
Nag. 225 21 m Attar Singh v. State of U. P., 


17 (1959) 62 Bom. L. R. 574, at pp. [1959] A.LR. S.C. 564. 
584-5. 
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The Constitution, it appears, not only protects individuals against the State in 
this respect, but prevents the subjects from discriminating against each other by 
virtue of a general law.2?2 


THE DOCTRINE OF RELATION BACK IN ADOPTION 
AND ITS VALIDITY.* 


Wau» criticising the decision in Amarendra Man Singh v. Sanatan Singh,' 
the present writer in his article? expressed a fear that disastrous consequences 
may follow as a result of this decision. How well-founded the fear has proved 
true may be gauged from subsequent decisions. 

In Balu Sakharam v. Lahoo, a Full Bench of the Bombay High Court held 
that where a Hindu coparcenery comes to an end on the death of a sole surviv- 
ing coparcener and the family property has vested in his heir, a subsequent 
adoption by the widow of a predeceased coparcener is valid, but it does not 
revive the coparcenery and does not vest the coparcenery property in the adop- 
ted son to the exclusion of the heir of the last holder other than the widow 
herself. Rangnekar J. held that the adoption itself is invalid. This case came in 
for consideration in the subsequent case of the Privy Council in Anant Bhikappu. 
Patil v. Shankar Ramchandra Patil.4 In that case, the sole surviving coparcener 
Keshav died in 1917. The properties in suit consisted of Watan properties 
which Anant has inherited from his father and two Watan properties from his 
divided uncle Narayan. Keshav left behind him his mother Gangabai, who 
adopted plaintiff Anant in 1930. As the properties were Watan properties 
they were inherited by a distant collateral Shankar. Their Lordships held that 
the adoption was valid and decreed plaintiff’s suit in toto even in respect of 
properties inherited by Keshav from his uncle. The reasoning adopted in this 
case is to be examined in detail at a later stage. But for the present, it suffices 
to say that their Lordships are considered to have overruled the decision in 
Balu Sakharam v. Lahoo® and are supposed to have held that a coparcenery 
subsists even after the death of the sole surviving coparcener and-the adopted 
son took not only coparcenery property but he divested the heir even of pro- 
perty inherited by the owner from a collateral. 

In Jiwaji Annayt v. Hanmant Ramchandra, a Full Bench of the Bombay 
High Court decided that an adoption made after the death of a collateral does 
not enable the adopted son to come in as an heir to the collateral. They also 
observed ` 

“...The principle of relation back is not an absolute principle, but it has certain 
limitations. The first limitation is that any lawful alienations made by the last owner is 
finding upon the adopted son. Secondly, that if the property goes by inheritance to a 
collateral and the adopted son is adopted after the death of the collateral, the addBtion 
cannot divest the property which has vested in the collateral”. 

In Shrinivas Krishnarao v. Narayan Devji,’ Venkatarama <Ayyar J. 
observes (p. 689) : 

“Ín Anant Bhikappa Patil v. Shankar Ramchandra Patil, the Privy Council dis- 
sented from this view, (in Balu Sakharam v. Lahoo) and held that coparcenery must be 
held to subsist so long as there was in existence a widow of a coparcener capable of bring- 
ing a son into existence by adoption, and if she made an adoption, the right of an 
adopted son would be the same as if he had been in existence at the time when his adop- 
tive father died, and that his title as coparcener would prevail as against the title of 
any person claiming as the heir of the last coparcener.” 


22 Compare the limited scope of untouch- (1986) 89 Bom. L.R. 882, F.B. 
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In substance, the estate in the hands of such heir was treated as impressed with the 
character of coparcenery property as long as there was a widow alive who could 
make an adoption. This principle was re-affirmed in Neelangouda Liambangouda 
v. Ujjangouda.2 In this case the Supreme Court decreed the suit for partition 
of the adopted son so far as the ancestral properties, but defeated his suit so far 
as properties in Schedule C which the father (Deoji) of the defendants had 
inherited from his collateral Swamirao. Their Lordships held that the doctrine 
of relation back cannot be applied when the claim made by the adopted son re- 
lates to the estate of a collateral and has disapproved of the decision in Anant 
Bhikappa Patil v. Shankar Ramchandra Patil as not laying down sound law. 
Their Lordships have applied the principle that inheritance once vested cannot 
be divested in the case of collateral succession. 


In Ramchandra Hanmant v. Balaji Dattu,® another Full Bench of the Bom- 
bay High Court held that under Hindu law, if on the death of a sole surviving 
coparcener or the last male owner, his property has devolved upon his heir by 
inheritance and on his death it has vested in his own heir, the subsequent adop- 
tion in the family of the sole surviving coparcener or the last male owner will 
not divest it from such heir. 


Now the last decision to be mentioned is the decision of their Lordships of 
. the Supreme Court in Krishnamurti v. Dhruvaraj.'° In this case, the pro- 
perty in suit originally belonged to the father N and his son B. The son B 
predeceased his father in 1882 leaving a widow T behind. The father N died 
in 1892 leaving behind him his two daughters. The two daughters succeeded 
to the estate of their father N in equal shares. One of the daughters Krishnabai 
died in October 1923 and her son Vasappa succeeded to her and died in 1934 
leaving behind two sons Krishnamurti and Subbaji. They succeeded to the 
estate as heirs of Vasappa and were in possession of the property fallen to the 
share of Krishnabai. B’s widow Tungabai adopted plaintiff Dhruvaraj in July 
1945 and the suit was instituted by adopted son D for recovery of property to 
which the two daughters K and S had succeeded. The suit was presumably 
against two.sons of Krishnabai and the second daughter of N (S). It appears 
from the report that the suit of the plaintiff for recovery of property fallen to 
the share of daughter S was dismissed. The grounds on which it was dismissed 
and the reason why the same grounds do not hold good to the property in the 
hands of two sons of daughter K, do not appear in the report. Their Lordships 
have held that the property in the hands of sons of daughter K was coparcenery 
property of N and B. The coparcenery continued as long as widow T lived. 
Further the estate which K inherited from her father N and her sons inherited 
from her was deféated by adoption by T. The decree of the lower Court which 
decreed plaintiff’s suit was confirmed in appeal. 


The learned Judges have deduced the following principles from the deeision 
of Shrinivas Krishnarao v. Narayan Devji: 

(i) An adopted son is held entitled to take in defeasance of the rights acquired 
prior to his adoption on the ground that in the eye of law his adoption relates: back, by 
a legal fiction, to the death of his adoptive father, he being put in the position of 
posthumous son. 

(ii) As a preferential heir,” an ádopted son (a) divests his mother of the estate of 
his adoptive father; (b) divests his adoptive mother of the estate she gets as an heir of 
her son who died after the death of her husband. 

(iii) A coparcenery continues to subsist so long as there is in existenoe. a widow of 
a coparcener capable of bringing a son into existence by adoption; and if the widow 
made an adoption, the rights of the adopted son are the same as if he had been in exist- 
ence ať the time when*his adoptive father died and that his title as coparcener prevails 
as against title of any person claiming as heir to the last coparcener. 


8 (1948) 50 Bom. L.R. 682, P.C. 10 (1961) 64 Bom. LR. 165, S.C. 
9 (1955) 57 Bom. L.R. 491, F.B. 
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(i% The principle of relation’ back applies only when fhe claim made by the adopted 
son relates to the estate of his adoptive father. The estate may be definite and ascer- 
tained, as when he is the sole and absolute owner of the properties, or it may be fluctu- 
ating when he is a member of a joint Hindu family in which the interest of the co- 
parceners is liable to increase by death or decrease by birth. In either case, it is the 
interest of the adoptive father which the adopted son is declared entitled to take as 
on the date of his death. This principle of relation back cannot be applied when the 
claim made by the adopted son relates not to the estate of his adoptive father but to 
that of a collateral. With reference to the claim with respect to the estate of a colla- 
teral; the governing principle is that inheritance can never be in abeyance, and that 
once it devolves on a person who is the nearest heir under the law, it is thereafter 
not liable to be divested. When succession to the properties of a person other than an 
adoptive father is involved, the principle applicable is not the rule of relation back but 
the rule that inheritance once vested could not be divested. 

(v) The estate continues to be the estate of the adoptive father in whosoever’s 
hands it may be, that is, whether in the hands of one who is the absolute owner or one 
who is‘ limited owner. Any one who inherits the estate of the adoptive father is his 
heir, irrespective of the inheritance having passed through a number of persons, each 
being the heir of the previous owner. 

What a total departure from the well-accepted notions of Hindu law in con- 
nection with coparcenery and principles of succession and inheritance as enun- 
ciated in Mitakshara the preponderent authority. Is there any authority in 
Sanskrit text apart from certain decisions of the English Judges for the view 
that an adopted son is to be considered as a posthumous son? Is there any 
original authority for the view that adopted son’s right relates back to the 
death of the adoptive father? What is the legal fiction involved in this doctrine ? 
Do the rights of an after-born son relate back to the death of his father under 
Mitakshara as has been supposed? Is there any difference about the principle 
as to when the interest of the deceased person in property vests in his heir 
whether by succession (right of survivorship) or by inheritance in Mifakshara? 
Doeg not the ownership of a person over property cease at his death or does it 
continue even after his death? Is there any original authority for -the doctrine 
that Hindu heirs take estate of a deceased person subject to defeasance in ex- 
pectation of a subsequent adoption? Is such an estate known to Hindu law as 
propounded in Mitakshara? Is it not inconsistent with the whole scheme of 
succession and inheritance as laid down in Mitakshara? Is the well-accepted 
law that coparcenery under Hindu law is a much narrower body than joint 
Hindu family and only persons who get interest in the property of a joint 
family by birth are coparceners and the particular coparcenery ceased to exist 
either by partition between the existing coparceners or by devolution of pro- 
perty on a single coparcener, gone by the board? When a sole survivin co- 
parcener dies, his property vests in his heir and that heir also dies and the 
property is taken over by his heir, is it correct to say such property is copar- 
cenery property of the family of surviving coparcener? What is the authority 
for such a view? 


These and various other questions arise in the mind of the student of Hindu 
law. It is proposed to examine the correctness and validity of the propositions 
deduced by their Lordships in Krishnamurti v. Dhruvaraj, with reference to 
the text of Mitakshara. 


Before going to the text of Mitakshara, at the outset it must be observed that 
the decision in Krishnamurti v. Dhruvaraj appears to be incorrect for another 
reason. Their Lordships have quoted a part of observations from the judgment 
in Shrinivas v. Narayan as if the reasoning and the view in those observations 
hag been adopted and authoritative principles have been laid down, and pur- 
port to rely on the said passage in support of the view that the estates held by 
Krishnabai and after her death by her sons, were subject to defeasance. It is 
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not so. The wholeepassage runs thus (p. 698): . 


“Thè fact is, as frankly conceded by the learned Judges, they were puzzled by the 
decision in Anant Bhikappa Patil (Minor) v. Shankar Ramchandra Patil, and as it was 
an authority binding on the Indian Courts, they could not refuse to follow it, and 
were obliged to discover a distinction. This Court, however, 1s not hampered by any 
such limitation, and is free to consider the question on its own merits. In deciding that 
the adopted son is entitled to divest the estate of a collateral, which had devolved by 
heritance prior to his adoption, Anant Bhikappa Patil (Minor) v. Shankar Ramchandra 
Patil went far beyond what had been previously been understood to be the law. It is 
not in consonance with the principle well-established in Indian Jurisprudence that in- 
heritance could not be in abeyance, and that the relation back of the right of adopted 
son is only quoad the estate of the adoptive father. Moreover, the law as laid down 
therein leads to results which are highly inconvenient. When an adoption is made by 
a widow of either a coparcener or a separated member, then the right of an adopted 
son to claim properties as on the date of death of adoptive father by reason of the theory 
of relation back is subject to limitation that alienations made prior to the date of adop- 
tion are binding on him, if they were for purposes binding on the estate. Thus, trans- 
ferees from limited owners, whether they be widows or coparceners in a joint family, 
are amply protected. But no such safeguard exists in respect of property inherited 
from a collateral, because if the adopted son is entitled on the theory of relation back 
to divest that property, the position of mesne holder would be that of an owner possess- 
„ing a title defeasable on adoption, and the result of such adoption must be to extinguish 
that title and that of all persons claiming under him. The alienees from him would 
' have no protection, as there could be no question of supporting the alienations on the 
ground of necessity or benefit. And if the adoption takes place long after the succession 
to the collateral had opened—in this case it was 41 years thereafter— and the property 
might have meanwhile changed hands several times, the title of the purchasers would 
be liable to be disturbed quite a long time after the alienations. We must hesitate to 
subscribe to a view of the law which leads to consequences so inconvenient. The claim 
of the appellant to divest a vested estate rests on a legal fiction, and legal fictions should 
not be extended so as to lead to unjust results, We are of opinion that the decision in 
Anant Bhikappa Patil (Minor) v. Shankar Ramchandra Patil in so far as it relates io 
properties inherited from collaterals is not sound, and in respect of such properties the 
adopted son can lay no. claim on the ground of relation back. The decision of the High 
Court in respect of C Schedule properties must, therefore, be affirmed.” 


It is obvious from the whole of the passage that Mr. Justice Venkatarama Ayyar 
has pointed out the consequences, if the decision in Anant v. Shankar is held 
to be laying down good law, and one of the consequences would be to regard the 
interim owner or owners as holding titles defeasible on adoption. Their Lord- 
ships in Shrinivas v. Narayan have in fact rejected this view and reasoning al 
least so far as property obtained by inheritance from a collateral is concerned. 
It is- difficult to understand how their Lordships can rely upon the view and 
reasoning earlier rejected in support of their conclusion that Krishnabai and 
her sons inherited the estates subject to defeasance. 


The reasoning availed of by their Lordships of the Privy Council in Anant v. 
Shenkar, viz., the undivided interest of a coparcener in coparcenery property is 
subject to fluctuations and, therefore, subject to defeasance was in respect of 
undivided interest which goes by survivorship. How far this view is compatible 
with the principles of succession in Mitakshara is another matter and as I am 
going to show later the idea of any interest of a deceased person obtained by an 
heir either by survivorship or inheritance being subject to defeasance is wholly 
foreign to the principles as enunciated in Mitakshara. But it is certain that 
their Lordships of the Supreme Court -have refused to extend this principle of 
estates being subject to defeasance to an estate of inheritance and confirmed the 
rule that inheritance once vested cannot be divested in Shrinivas v. Narayan. 
‘Once the rule that inheritance can never be in abeyance and once it devolves 
upon a person who is nearest heir at the time of his death, it is not liable to be 
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divested, governs the estates obtained by inheritance, ‘it is obvious that the in- 
terest held by Krishnabai and after her death by her sons as her heirs in the 
case under consideration are estates of inheritance and are not liable to be 
divested. The attempt on the part of their Lordships to distinguish the estate 
in the case under consideration from that of a heir of a collateral which has devol- 
ved upon him prior to adoption is pointless and devoid of any meaning, Both 
are estates of inheritance and must be governed by the same rule. The reasons 
and considerations which led their Lordships in Shrinivas v. Narayan to hold 
that Anant v. Shankar does not lay down sound law so far property obtained 
by inheritance from a collateral, apply with equal force in the present case. 
The decision in the case appears to be quite untenable on principle. 


In order to make the estates of Krishnabai and her sons liable to be defeated 
by subsequent adoption, their Lordships are driven to hold that it was coparce- 
nery property in the hands of Krishnabai and her sons and for this purpose to 
hold that coparcenery subsists as long as a widow in a joint family exists who 
could make an adoption. Having regard to the well-settled law as to what con- 
stitutes a ‘coparcenery’ under Hindu law, the conclusions appear to be fantas- 
tic. Any: text book on Hindu law will show that a Hindu coparcenery. is a 
much narrower body than the joint family. It includes only those persons who 
acquire by birth an interest in the joint or coparcenery property. These are 
the sons, grandsons, and great-grandsons of the holder of the joint family pro- 
perty, for the time being; in other words, the threa generations next to the 
holder in unbroken male descent. The conception of a joint Hindu family con- 
stituting a coparcenery is that of a common male ancestor with his lineal des- 
cendants in the male line within four degrees counting from and inclusive of 
such ancestor. (Mulla’s Hindu Law, 1959 edn., S. 213.) 


Further, a member of a joint Hindu family may be removed more than four 
degrees from the common ancestor (original holder of coparcenery property) 
and yet he may be a coparcener. Whether it is so or not depends on the answer 
to the question whether he can demand a partition of the coparcenery property. 
If he can, he is a coparcener, but not otherwise. The rule is that’ partition can 
be demanded by any member of a joint family who is not removed more thar 
four degrees from the last holder. However remote he may be from the com- 
mon ancestor or original acquirer of the property when a member of a joint 
family is removed more than four degrees he cannot demand a partition and, 
therefore, he is not a coparcener. (Mulla’s Hindu Law, 1959 edn., S. 215.) 

No female can be a coparcener under Mitakshara law. The essence of co- 
parcenery, therefore, consists in the existence of at least two co-owners who ac- 
quire interest in the coparcenery property by birth and who can demand parti- 
tion. Strictly speaking when the whole coparcenery property devolves on a 
single owner, that property ceases to retain the character of coparcenery pro- 
perty owing to absence of another joint co-owner having an interest therein by 
birth and a right to demand a partition. The limitations about the disposal 
of coparcenery property by a coparcener flow from the existence of another 
equal joint co-owner. The widow of a coparcener is not a coparcener. It passes 
the comprehension of a man of ordinary common sense, as to how, the coparce- 
nery can be said to exist when there is not even a single member existing who 
has acquired an interest by birth in the joint family property. The reason that 
a widow in joint Hindu family is capable of adopting a male member at some 
future date, is no valid reason for holding that coparcenery subsists. Coparce- 
nery becomes extinct when no joint co-owner, who has acquired interest by 
birth in the joint family property, exists. The adopted son is not born into the 
adoptive family till his adoption. The existence of a widow of a coparcener 
eannot keep alive the coparcenery as she acquires no interest, therein by birth. 
It is to be remembered that coparcenery property is not like property held on 
some fixed tenure such as Watan or Saranjam so that its character is not altered 
even though it changes hands. Coparcenery property is property held by joint 
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co-owners who have acquired interest therein by birth. When the pfoperty 
loses these characteristics, it ceases to be coparcenery property. No authority or 
text is cited for holding the view that coparcenery subsists as long as widow 
of a coparcener exists. The conclusion reached by their Lordships that the 
property in the case under consideration continued to be the coparcenery pro- 
perty of the coparcenery constituted by Narasappa Gouda and Bandagouda, is 
in direct conflict -with the well-established principles of Hindu law as to what 
constitutes a ‘coparcenery’. 


All these conflicts arise as a consequence of attempting to extend the doctrine 
that the right of adopted son relates back to the date of death of his adoptive 
father, as if he were a posthumous son. This doctrine is said to be deduced from 
the decisions i in Amarendra Mansinngh v. Sanatan Singh and in Anant v. Shankar. 
The reported cases do not show that this proposition has been laid down in so 
many specific words. No authority of any text is cited nor any logical reason is 
adduced in support of the so-called legal fiction. Thé subsequent cases merely 
treat the doctrine as well-established and repeat it parrot-like without citing 
any authority or logical reason in support of the legal fiction. It is to be point- 
ed out that such a legal fiction ignores the fundamental principle that under 
Mitakshara the cause of succession to a deceased owner is his relationship with 
the deceased owner at the time of his death. It is to be remembered when adop- 
tive father had died long ago and the property has passed to his successor that 
the Daya or heritage, that the adopted son lays claim to, is that of the last 
deceased person and not of his predeceased adoptive father, as is wrongly as- 
sumed in the decided cases. The word ‘Daya’ (translated as heritage) has been 
so defined as to cover even the interest of a deceased coparcener which another 
coparcener takes by survivorship. It is clear from the definition of ‘Daya’ in 
Mitakshara that if a person has no tie of relationship with the deceased owner 
at the time of his death, he is not entitled to take the heritage. Therefore, when 
the widow of a predeceased coparcener adopts a son to her husband after the 
death of a sole surviving coparcener, the Daya (means wealth) to which the 
adopted boy-lays claim to is that of the last coparcener and not that of his adoptive 
father which has passed into ownership of another person long ago and since 
the tie of relationship with the deceased cannot arise until the adoption takes 
place, it is obvious that the tie of relationship with the deceased owner does not 
exist at the time of his death and the cause of succession, being absent, he’ will 
not be entitled to take the ‘Heritage’. The relevant passage in Mitakshara oc- 
cura in the beginning of the topic of aq qarr and is quoted in full below. 


‘set aaa aafaa arafa | aa Take qaa aiana fafa ei 
wafa agad a a fa afaa: asiaa aa garri sero a rA TAT F 
Raed framgst a et waaa ara: | agaia g gà AAA T i 


wadtia: gama: erR rae ee ete eta 
aa) wt ageage. fet ara raaa AnA RT 
EY AETA, |” 


The translation of the above passage is as folows :— 

(The topic) Partition of Heritage is now described by Yoga Murti (Sage Yajnya- 
walikya). 

2. Here the term Daya signifies wealth which becomes property of another, solely 
by reason of (his) relation to the owner. 

3. It is of two sorts, unobstructed or liable to obstruction. Now, the wealth of the 
father and of the paternal grandfather becomes the property of his sons and of his 
grandsons, in right of they being his sons and grandsons respectively and that is a 
heritage not liable to,obstruction. But in case of paternal uncles and brothers and the 
rest ownership devolves upon them on the death of the owner and in default of male issue. 
Thus the existence of the owner and existence of a son are impediments to the succes- 
sion; and on their ceasing to exist the ownership devolves in right of his being uncle or 
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brother, This is Daya subject to obstruction, The same should be inferred. in respect 
of their sons and the rest. 

4. Partition (Vibhaga) is the adjustment of the ownership of many owners in the 
aggregate wealth by assigning particular portions of the aggregate to several ownership. 
While replying to the objection raised to the doctrine that ownership of sons 
and grandsons in the property of their father and grandfather arises by birth 
oar therefore, they have right to demand a partition, the Mitakshara observes 
as follows :— : 


adadi aR cafe) we a Ân werda eaca sf naan 


sia aoaaa agenfteaafacat oteyfeat aad faa a efaa: | 
“ea sadada satcaraat” ef RRT | 


the following points emerge from these texts. Firstly, the sole cause of taking 
the wealth of another, (heritage) is his relationship with the deceased owner. 
The word ‘ #q ’ denotes that it is the sole reason. From this, it follows, if there 
is no relationship, there is no succession. Unobstructed heritage is that in which 
sons get interest by. birth, in other words, ancestral property When an owner 
dies without having male issue, the heritage that he passes is obstructed heri- 
tage. In both types of heritage, the sole cause is relationship with the owner. 
Secondly, the words ‘ wafa ’ are indicative of vesting of complete ownership 
in the heir (or arate ). There is no warrant for attributing the quality of its 
being subject to defeasance at any further period. This is true in respect of 
both types of succession, unobstructed or obstructed heritage, that is to say, 
whether by survivorship or inheritance. Thirdly, the point of time at which 
the obstructed heritage vests in the ownership of the heir is the death of the 
deceased. The existence of the owner bars his right to take property, so it is 
obvious that he becomes owner as soon as the bar is removed. This is still more 
clear from the famous text of Yajnyavalkya, prescribing the order of succession 
VIZ i-— 

“qefighereesa frax. srereeray | ae Aa aa. rer aware | eTA 
qie TMT: aaka aay fale. i 
This text has been interpreted in Mitakshara as applicable to the succession, of 
a separated house-holder. Another point of interest that emerges from the defi- 
nition of the term fawr or partition is about what Mitakshara considers to be 
coparcenery property. It is to be observed that the topic ‘‘ ea-fearr ”’ Te- 


lates to the partition of unobstructed heritage in which the sons get right by 
birth, in other words in respect of property to which the term ‘coparcenery’ has 
now been applied. When, therefore, Mitakshara defines the partition as ad- 
justment of ownership of many ada sarea owners in the ‘aggregate wealth 
by assigning particular portions to several ownership and observes that the par- 
tition ig understood to relate to wealth belonging to several owners, the conclu- 
sion is irresistable that it considers the property that is owned by several owners 
as coparcenery property. The view, now taken in decided cases, viz. that the 
joint family property in the hands of a sole owner is coparcenery property, 
appears to be inconsistent with the view of the author of Mitakshara, 

There is nothing at all in Mitakshara to support the view that estate of inheri- 
tance taken by an heir is subject to defeasance on the emergence of a nearer 
heir at a subsequent date. On the contrary the fact that an order of succession 
has been prescribed and it is provided that relative next-mentioned is to take 
the inheritance in default of one previously mentioned, militates against the 
theory of defeasance. If the estate of inheritance was defeasable there is no 
meaning or propriety in laying down an order of priority. 

This theory of defe 1 thOffirstgiinie-appears to find expression in the 
case of Anant v. Shankle ir Loradsht is at Gangabai’s power of adop- 
tion did not come tó D. nd. The adoption aN They further observe 
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“If then the plaintifi’s adoption was valid, can it be held that it does not tipke effect 
upon the property which had belonged to the joint family because there was no co- 
pareenery in existence at the date of adoption? On this point their Lordships, differing 
from the majority decision in Balu Sakharam’s case (Supra), hold that the adoption 
being valid cannot be refused effect. That the property had vested in the meantime in 
the heir of Keshav is not itself a reason, on the principles laid down in Amarendra’s case, 
why it should not divest and pass to the plaintiff. Keshav’s right to deal with the 
family property as his own would not be impaired by the mere possibility of an adoption 
(CE. Veeranna v. Sayamma”"). But in his lifetime adoption by the widow of a collateral 
coparcener would have divested him of part of his interest and the same right to adopt 
subsisting after his death must, in their Lordships’ view, have qualified the interest 
that would pass by inheritance from him, as Approvier v. Rama Subba Ayyar” made 
clear. His interest is never static but increases by survivorship as others die and lessens as 
others enter the family by birth or adoption. What principle requires that the death 
of the last surviving coparcener should prevent any further fluctuation of the interest 
to which he was entitled notwithstanding that a new member has since then entered the 
family by adoption?”. 

Their Lordships are not correct wher aun) widow of a colla- 
teral coparcener would have diveste My ota par ae, st. Had either 
Narayan or Gaudappa died leavin ae there | th eir interest,w@pld never have 
passed to Keshav by succession; thesmule išsue r Sueceed. - Thi is not that in- 
terest would have vested in Keshav and thén divested’ by birth of! ason. {a case 
of adoption by a widow of a collater A undex the he view. now. prevailing, by a sort 
of legal fiction, the adopted son is deérhed ' ta be H wm, gxistence*at the death of bis 
adoptive father, therefore, the collateral” “eoparecnar it considered as having 
died leaving male issue. Therefore, the legal position would be the same, viz. 
Keshav would be considered as never having: succeeded at all ie the collateral not 
that interest had vested in Keshav and then divested. ShA 4 

Further, it is wrong to assume because the interest is m to Rie; on or 
variable, it is subject to defeasance. The two qualities are entirely different 
Their Lordships have failed to take into account the reasons how a coparce- 
nery is formed and why the shares that the coparceners take at the time of 
division are unequal and subject to fluctuation. They proceed as if joint family 
is in itself a separate legal entity in whom the ownership of property resides 
and admission into joint family as a member at any time entitles one to get a 
share in the property. It is not so. The genesis of a coparcenery is, the property 
originally acquired by a male ancestor, descends to his male issue by succession, 
that property becomes ancestral property in their hands and their male issues 
acquire ownership by birth, and at the time when division is to be made, in the 
second or subsequent generations, the shares are to be allotted according to their 
fathers ( fraa art pegar ). It is the fact that coparceners may have unequal 
number of male issues that leads to inequality of shares. How this fact can lead 
to the conclusion that the interest of a coparceuer is liable to be defeated in the 
hands of his successor is beyond comprehension. What is overlooked is the prin- 
ciple of law under the Mitakshara that one coparcener succeeds to the interest 
of another coparcener after his death by virtue of his relationship existing at the 
time of his death and his interest is enlarged by succession when the deceased 
coparcener dies without leaving male issue and the ownership of property vests 
in copareeners individually. When the ownership of the whole property de- 
volves on a single coparcener by succession, he becomes the full owner thereof, 
and disabilities arising from the existence of another co-owner disappear alto- 
gether. The question of fluctuation of shares simply does not arise in case of a 
sole surviving coparcener and even the reason which led their Lordships to hold 
that interest of a ,coparcener in the hands of his successor or heir j asable 
disappears, ent of Law 

The correct description of the nature of interest held by 


12 (1928) L.L.R. 52 Mad. 398. , 12 (1866) 11 
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is liable*to be enlarged by succession to a deceased coparcener in the event of 
that coparcener dying without leaving male issue and not that it is liable to 
be divested by a subsequent birth in the family. There is absolutely no reason 
or authority to hold that the estate of inheritance inherited by the heir is de- 
feasable either by subsequent adoption or by emergence of a nearer heir. 


There is no reason to suppose that the rights of the adopted son in the estate 
of his father are analogous to those of a posthumous son. There is no need to 
have recourse to any legal fiction in order to ascertain the rights of a posthumous 
son. They are provided for by special text. The text along with the com- 
mentary of Mitakshara is as follows:— 


arai Pad TAT Fa TUT ston: Mate | Wagad wafer maaa ary ager 
wea fast siete: Qa: wat atte: fefatefagea faces ar: 
cana: pia Sf aa faaan agata amera a A 
Afira | aara at g wae seer fart: adeq: | war are afass: | gafa... 

The text specifically requires the brothers (when the partition has taken place 
after father’s death and the pregnancy of the mother was not manifest) te 
carve out a share out of visible estate in the hands of brothers after taking due 
account of income and expenditure and give it to the son who is born after 
partition and Mitakshara extends the rule to the brother’s widow in similar cir- 
cumstances. The principle that an unborn person (i.e. not in existence at the 
death of owner) acquires no right in his estate, the cause of succession viz. 
the relationship with the deceased owner being absent till he is born, was con- 
sidered as well-established under Hindu law and from these texts, it was inferred 
that Hindu jurists consider the son in mother’s womb as in existence at the 
death of his father if he is born alive later. The text also says that if the 
pregnancy be manifest, then the partition should be postponed till after- deli- 
very. This, therefore, is a special provision to provide for special circumstances. 
Moreover he is to get a share out of visible property (qq ) ie. as it exists 
on his birth and not restrospectively as it existed at the time of death of his 
father. If it is to be considered as a legal fiction, it has at least some basis of 
common sense and science that life starts from the conception of the embryo. 
There is no text in respect of adopted son from which an inference can be 
drawn that Hindu jurists considered him to be born in the adoptive family on 
the date of his adoptive father’s death and, therefore, entitled to succeed and 
to divest the intermediate heirs of their inheritance. Moreover, what is the 
legal fiction involved in this theory! ‘It is that adopting widow is considered to 
be enciente being armed with power of adoption and is considered to have 
brought forth a son on the date of adoption. The adoption may well take place 
years after the death of the adoptive father as in the instant case; is it to be 
supposed that adopting widow is enciente that long? Such a fiction is opposed to 
reason and common sense and does not deserve to be upheld by law Courts un- 
less authorized by any special text. It is interesting to note that such a fiction 
was tried to be availed of in a case in Calcutta High Court in Bamundoss Moo- 
herjee v. Mussamut Tarinee.18 In that case, a widow who was expressly autho- 
rized to adopt brought a suit for injunction. The claim was resisted on the 
ground that a widow having a power of adoption should be considered as en- 
cient and a boy subsequently adopted has all the rights of a posthumous son 
and, therefore, a Hindu widow having power of adoption aannot sue in her 
own name as heir of her husband, for the rights vest in the child to be adopted 
from the moment the permission to adopt is pronounced. The Judges of the 


18 (1858) 7 MLI.A. 169, 189-190. 
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Sudder Diwan of Bengal refused to accept the fanciful fiction and negatived the 
argument and the decision was expressly approved by the Privy Council (bid, 
p. 206). The attempt failed then. But now, the doctrine of relation back based 
upon this fanciful fiction is said to be well-established and applied as it were 
with a sort of vengeance by the Supreme Court of the land. -The doctrine, it 
must be stressed once again, is based upon‘a fanciful fiction and is opposed to 
all reason and common sense and is incompatible with the principles of succes- 
sion in Mitakshara and deserves to be discarded altogether. 

The case under consideration, Krishnamurti v. Dhruvaraj, is a good illustra- 
tion of the most disturb effects the application of this doctrine has given rise 
to even in respect of other sections of Hindu law. 

This has Jed their Lordships to hold that coparcenery can subsist even in the 
absence of any coparcener. It has led them to hold the estate continues to be 
the estate of the adoptive father even after his death and even when ownership 
has passed to his heir and after his death to the heir’s heir and so on. The idea 
of ownership of a dead person continuing even after death is indeed a novel 
one and it is doubtful, if it has support of any other system of jurisprudence, 
let alone Mitakshara. How the ownership of a person can continue even after 
his death and, if it does, how will the dead person continue to exercise his 
right of ownership remains unexplained. This has led them to hold the prin- 
ciple of Hindu law that inheritance never remains in abeyance is not equally ap- 
plicable to all cases of inheritance. It has led them to hold that even when the 
adoption takes place hundreds of years after his adoptive father’s death, adopted 
son will be entitled to take the estate defeating the rights of persons‘who had 
succeeded to the estate in the meanwhile. When the application of this doctrine 
leads to such highly undesirable disturbing effects upon settled principles of 
Hindu law as well as estates, it behoves their Lordships of the Supreme Court 
to re-examine the validity of this doctrine in the light of principles of Hindu 
law contained in the Sanskrit texts. Their Lordships, as pointed out in Shrin- 
was v. Narayan, are not hampered by decisions of the Privy Council. The 
doctrine of relation back rests solely on a fanciful fiction and their Lordships 
have already held that it is inapplicable in cases of property inherited from a 
collateral.. There is no reason why the same consideration should not govern 
the other types of succession and lead them to discard the doctrine altogether 

It may be pointed out that the Legislature now has very wisely provided in 
s. 12(c) of the Hindu Adoptions and Maintenance Act, 1956, that the adopted 
child shall not divest any person of any estate which vested in him or her before 
the adoption. This is the correct principle and ought to be applied even to 
eases which may not strictly be governed by the Act. The doctrine of relation 
back is incompatible with the principles of succession and inheritance as enun- 
ciated in MitakShara. It is to be hoped that either their Lordships re-examine 
the validity or that the Ministry of Law of the Central Government should exa- 
mine its validity and initiate legislation to give retrospective effect to the pro- 
visions of s. 12(c) of the Hindu Adoptions and Maintenance Act, 1956, and 
make it govern all cases of adoption, whether arising before or after the passing 
of the Act. í 


GLEANINGS. 


COMMOBIENTES 


Two testators, man and wife, each made a will leaving their property to the 
other. The husband provided that, in the event of death of the wife ‘‘preceding 
or coinciding with’’ his own, his property should go to certain blood relatives, 
and the wife’s will contained a similar provision. Both lost their lives at sea 
in the same disaster. Were the deaths coincident? This question led to a con- 
flict of judicial view in In re Rowland (The Times, 24 May), Lord Denning 
M.R. being of opinion that they were and Harman and Russell L.JJ., upholding 
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Buckley4J., that they were not. The case is one that Will call for future atten- 
tion when a full report is available; but its importance and interest demands 
a brief note at this stage. 

Harman L.J. referred to the provision in s 184 of the Law of Property Act, 
1925, providing that where two or more persons died in circumstances render- 
ing it uncertain which survived the other, the younger should be deemed to 
have survived, and he cited In re Pringle (174 L.T. 115) in which Cohen J.— 
notwithstanding Hickman v. Peacey (173 L.T. 89), in which the House of Lords 
applied the statutory presumption to persons who died in a bomb shelter—held 
that of two sisters who died in an air raid by the same bomb the deaths were 
simultaneous within the meaning of the codicil of one of them made since the 
outbreak of war, on the ground that the testatrix was clearly contemplating the 
event which happened when she used the phrase ‘‘simultaneous death.” He 
agreed with Buckley J..that ‘‘coincident’’ was equivalent to ‘‘simultaneous’’ 
and indicated that the deaths in Im re Rowland. could not on the evidence be 
regarded as simultaneous, using that word not in the philosopher’s sense but 
as it was used by the testatrix in Pringle. In Rowland not enough was known. 
It was not even known on what day, within a week, the ship went down, nor 
was the whereabouts of either testator at that time certain. One of them, might 
easily have survived the going down of the ship and the event was too uncertain 
to infer a simultaneous death. 

Both he and Russell L.J. negatived the suggestion that the words ‘‘eonciding 
with’’ should be taken in a wider sense, such as on the same occasion and by 
the same cause. That would involve a wholly erroneous approach to the prob- 
lem of construction. The question, Russell L.J. said, was: what event did the 
language in which the testator had expressed himself cover? To ask more was 
to desert the source from which his intention was to be gathered, as well as 
proved. The Master of the Rolls, on the other hand, urged that the whole object 
of construing a will was to find out the testator’s intentions in order to see that 
his property was disposed of in the way he wished. It was true that his inten- 


` tion must be discovered from the words he had used; but there must be put on 


his words the meaning which they bore to him. To discover that meaning ‘‘you 
would not get much help from the dictionary, for it was unlikely that ‘the testa- 
tor used a dictionary or the same dictionary as you.” It was necessary to place 
oneself as far as possible in the testator’s position, taking note of the facts 
and circumstances known to him at the time, and then say what he meant by 
his words. In the circumstances of the present case the husband would use 
the words ‘coinciding with,” not in the narrow meaning of ‘‘simultaneous,’’ 
but in the wider meaning of which they were capable, especially in this con- 
text, as denoting death on the same occasion by the same cause, The testators 
intended the words to cover their dying together in just such a calamity as in 
fact happened, and the court should give the words the meaning which they 
plainly intended that they should bear.—ZL.T. 


PEDESTRIAN CROSSING: PRECEDENCE (1) 


In view of the reference by Megaw, J., to the presence of a blind person on a 
pedestrian crossing, the Scottish case of Wishart v. MacDonald ([1962] S.L.T. 
29) may be of interest. There the defendant drove his van across a pedestrian 
crossing after a blind man had entered it. The pedestrian was unaware of the van 
and his progress was unimpeded. The defendant was charged with a contra- 
vention of reg. 4 of the Rugulations of 1954 in that he failed to accord prece- 
dence to a foot passenger who was on the carriageway within the limits of the 
crossing. The Sheriff-Substitute found the defendant not guilty. He construed 
the words ‘‘shall have precedence’’ in reg. 4 as also capable gf meaning ‘‘shall 
not prevent a foot passenger from crossing’’, and on this view the issue of prece- 
dence arises when there is a likely encounter between passenger and vehicle, in 
which event the vehicle is required to give way. Where no encounter will occur, 
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the question of precedence ¢annot arise and accordingly, the Sreriff-Substitfite de- 
cided, the Regulations might be satisfied where the foot passenger, as in the 


instant case, was not only not interrupted or obstructed in passing over, but also ` 


had no apprehension of any encounter or dispute in the matter. It was pointed 
out in the decision that this view is in line with Leicester v. Pearson ({1952] 2 
All E.R. 71) where Devlin, J. (as he then was), said in the course of his judg- 
ment that ‘‘ reasonable steps must be taken to accord precedence’? to a pedes- 
trian on the crossing, but this ease was distinguished in Lockie v. Lowton ( (1959) 
57 L.G.R. 329) as ‘‘ a very special case’’, and cannot be reconciled with Hughes 
v. Hall ({1960] 2 All E.R. 504).—ZL.J. . 


PRIVILEGE 


Where documents are protected from disclosure on ground of public interest, 
a witness must not be called to give evidence after refreshing his memory as to 
their contents: so held by Wrangham J. in Gain v. Gain ((1962) 1 All E. R. 63), 
applying dicta of Lord Simon in Duncan v. Cammell Laird and Company Limi- 
ted (166 L. T. 366, 372; (1942) 1 All E. R. 587, 595). 

In Marrinan v. Vibart ( (1962) 1 All E. R. 869) Salmon J. held that no action 
lay for alleged conspiracy (which was denied) by two police officers to make 
defamatory statements, when the statements themselves were privileged. The 
gist of the tort of conspiracy was not the conspiratorial agreement alone but the 
agreement plus the overt act causing damage. The principle that statements 
made by witnesses are absolutely privileged is not confined in its operation to 
actions founded on libel or slander: see Hargreaves v. Bretherton ((1958) 3 All 
E. R. 122; (1959) 1 Q. B. 45), where an attempt to avoid the immunity by suing 
for damages for perjury likewise failed. This decision was upheld by the Court 
of Appeal (Sellers, Willmer and Diplock L.JJ.) ( (1962) 3 All E. R. 380) —Z.T. 
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REVIEWS. 


Income Taz Law. By K. SRINIVASAN, B.A.,B.L., Advocate, Supreme Court of 
India. BANGALORE: Bhardwaja Publications, Gandhinagar. 1962. Roy 8vo. 
Vol. I pp. lxxix + 892, Vol. II pp. xxxix 4- 221, Vol. III pp. xviii- 1086. 
Price Rs, 56 per set. 


THis is a voluminous commentary on the Indian Income-tax Act, 1961. The 
learned author has expounded the principles undérlying various sections in the 
language of the Judges themselves. To help the reader, shoulder notes against 
each case law have been incorporated so that he may not have the difficulty of 
wading through many decisions to know whether a particular case law would 
apply to his case. History of every section of Act XI of 1922 on which the 
present Act is based, is traced with a view to give a vivid picture of the intention 
of the Legislature. The legislative changes brought about by the present Act, 
have been lucidly explained. Volume I deals with sections 1 to 138. Volume 
II contains commentary on sections 139 to 298. The rules framed under the 
present Act are given in Vol II together with copious subject index. Volume 
TII is divided into three parts. Part I contains various Acts relating to wealth, 
gift, expenditure, Excess Profit, Trusts, Partnership, Finance ete. Part IT 
embodies Orders, Notifications and Ordinances, Part III reproduces various 
Rules promulgated on different Acts relating to wealth, gift, expenditure, Estate 
Duty, profit, allowances ete. This is a most elaborate commentary on the Indian 
Income tax Act and is bound to be very helpful to Income-tax Officers, lawyers. 
and taxpayers. 
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A Guide to the Income-Tax Act, 1961. By A. Ramarya, Advocate, Madurai. 
Maneras: Madras Law Journal. 1962. Roy 8vo. Pages xxxii + 573. Price Rs. 15. 


Tue object of this book is to furnish income-tax assessees, accountants and 
lawyers a hand-book of reference on the Income-tax Act, 1961, with full explana- 
tory notes and comments. The learned author has quoted relevant passages 
from the Reports of the Law Commission, Direct Taxes Enquiry Committee, 
and reports of the Select Committee in order to explain the scope and meaning 
of several sections of the Act. Relevant passages from the speeches of the 
Finance Minister in Parliament have been given to elucidate the meaning of 
some of the complicated provisions of the Act. The learned author has not 
failed to express his own opinion on several knotty points of the Act. This is 
a very thought provoking commentary on the recent Income-tax Act and Courts, 


. Officers, and lawyers will find it of great assistance. 


The Law of Rent Control & Eviction in Uttar Pradesh. By Mr. Justice Smam- 
BHU DAYAL SINGH, M.A., LL.B., Judge, High Court of Judicature at Allahabad 
and Shri Visanu DAYAL SINGE, M.A., LL.B., Advocate, High Court, Allahabad. 
ALLAHABAD: Ram Narain Lal Beni Madho, 2, Katra Road. Fourth edition. 
1962. Roy 8vo. Pages xviii + 298 + viii. Price Rs. 12. 


Tas book contains an exhaustive commentary on the Rent Control and Evic- 
tion Act, U.P. ITI of 1947, as amended up-to-date. In the present edition the 
commentary has been completely revised and the case law has been brought up- 
to-date. Courts and lawyers will find this edition very useful in handling the 
cases on the subject. of rent control and eviction. 


The Indian Contract Aot. By GULAB CHANDRA AGRAWAL, M. COM., LL.B., Com- 
merce Department, Allahabad University. ALuaHaBaD: Ram Narain Lal Beni 
Madho, 2, Katra Road. 1962. Demi 8vo. Pages ix + xiii} 277. Price Re. 4. 


Tms commentary has been written with a view to present in an easily under- 
gtandable manner the principles of the Indian Contract Act. The various sec- 
tions of the Act have been explained in a clear and simple language so that 
students can readily grasp the principles underlying them. English and Indian 
cases bearing on different topics have been referred to. Students of law will find 
this book useful in studying the principles of the Indian Contract’ Act. 


The Law of the British Constitution. By S. K. Supnepar, Advocate, High Court, 
Allahabad. ALLAHABAD: Ram Narain Lal Beni Madho, 2, Katra Road. 1963. 
Crown 8vo. Pages 222. Price Rs. 3.50 nP. 


Tue roots of Indian Constitution lie not in Indian soil but across the seas in 
England, and hence it is to English Law that we must look for guidance and 
inspiration. Sovereignty of Parliament, the Rule of Law and Conventions of 
Parliamentary Government which are adopted i in our Constitution were gradu- 
ally evolved by the British. Im this book the learned author has given the 
historical background, the origin: and evolution of the law to enable students 
to have a clear perspective of the development of Constitution. An attempt has 
been made to present a complete picture of the transformation of an absolute 
monarchy to a constitutional monarchy with the people as sovereign. English 
decisions on Constitutional Law have been freely referred to. Students of Consti- 
tational law will find this hand-book a very valuable guide. 
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FEDERAL PRINCIPLE AND INDIA.* 


PourricaL science has divided Governments into unitary and federal. This 
division is made on the basis of the exercise of sovereign power. Prof. Dicey 
says, ‘‘If the system of Government is based on unitarism, i.e. the habitual 
exercise of supreme legislative authority by one central power, then it is a 
unitary Government.” U.K. and South Africa have unitary Governments. 
If, on the other hand, the supreme legislative authority is exercised by more 
than one body, then a Federal Government arises like that of U.S.A. or Austra- 
lia. Thus the distinction between the two types of Governments lies in the divi- 
sion of powers. In a Unitary Government legally only one body is supreme. 
There is one reservoir of all power. There is concentration of power; while 
in case of a Federal Government there is division of power. 

It may be asked how does this phenomenon of the existence of several autho- 
rities together occur? Under certain cireumstances a body of States having 
certain affinities form themselves into an association or union. There are three 
classes of unions of States, viz. Personal Unions, Real Unions and Federal 
Unions, Personal Unions: They arise where two States are ruled by the 
same prince. The two States do not lose their individuality and are regarded 
as different corporations in international law. The sovereignty of each State 
remains isolated, e.g. Union of Great Britain and Hanover during the reign 
of Hanovers over England, between 1714-1887. In Real Unions the associate 
States retain their internal sovercignty but merge their external sovereignty, 
eg. England and Scotland were in a Real Union from 1603 to 1707. The 
Austro-Hungarian Empire from 1867 to 1918 is an instance of Real Union. 

What is then a Federal Union? Before that let us see how many Federal 
Unions are functioning in the world today. ‘‘There are now nine Federal 
States in the. World, all of which except Switzerland and Russian Soviet Fede- 
ral Socialistic Republic, have been more or less directly modelled on that of 
the United States of America.” (Sir J.A.R. Marriat, ‘‘Federalism and the 
Problem of the Small State.’’) There are six Federations on the American 
soil: U. S. A. (1787) and Canada (1867) in North America. Four Federations 
are in South America among the Latin American States, Brazil (1891), Ar- 
gentine (1853), Mexico (1857) and Venezuela (1936). The three non-Ame- 
rican Federations are: Switzerland (1848), Australia (1900) and U.S.S.R 
(1936). The Weimar Constitution of 1919-1933 which operated in Germany 
is a notable defunct federation. Out of the nine only three are from the En- 
glish-speaking world: U.S.A., Canada and Australia. There was no federation 
exclusively on the Asiatic soil so far. 

Federal Union arises out of an association of States. There are three prin- 
ciples of associations of States: Devolutionary, Confederal and Federal. In 
the devolutionary principle, the States are subordinate to the Central Govern- 
ment, e.g. Ex-British India. It may be noted that the instrument by which 
the Government of India gave legislative powers to the provinees in 1921 was 
ealled the Devolutionary Rules. This was under the Government of India Act 


*By H. 5. Ursekar, M.A., LL.B., Presidency Magistrate, Greater Bombay. 
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1919. (See Simon Report, Vol. I, p. 126). In the confederal principle, the 
Central Government is dependent upon the regional government. The associa- 
tion of States on this principle is called a Confederation e.g. Swiss Confedera- 
tion, created by the pact of 1291; or American Confederation of 1887. The 
late lamented League of Nations was also formed on this principle. The third 
principle of association of States is the federal principle where general and 
regional governments are of co-ordinate authority within their demarcated 
spheres, e.g. U.S.A. and Australia. 

The question what is a Federal Union or Federation may be examined in 
some detail. Etymologically the word is derived from Latin foedus, meaning 
a treaty. The history of federations also supports this derivation as all fede- 
rations are found to be grounded on a treaty, covenant or pact. 

According to Prof. Dicey, ‘‘A federal state is a political contrivance intended 
to reconcile national unity and power with the maintenance of state rights.” 
The definition lays stress on the aim of federation which is to accommodate 
the associating States desiring union but not unity or merger. This is achieved 
by division of powers between the general and regional governments so as to 
demarcate their spheres of governmental activity. 

Another view is that the essence of federalism lies in keeping the residue 

of powers with the States as it is the States from whom power flows and a 
portion of which they surrender voluntarily to the general government. Now 
in Canada the residue is with the Centre,. while in Australia it is with the 
Provinces. But really speaking, the question of residuary powers though im- 
portant, is not fundamental. 
- Bryce in his ‘‘Studies in History and Jurisprudence’’ (Vol. 1) has defined 
the federal principle by saying that in a federal government both general and 
regional governments operate directly upon the people, whereas in a league 
or confederation it is the regional or State governments alone which operate 
directly upon the people; the general government operates only upon the re- 
gional governments. This definition sums up the difference between the Ame- 
rican Confederation of 1877 and the American Federation of 1887: The three 
authors of the ‘‘Federalist’’ emphasize this difference. By the way, the ‘‘Fe- 
deralist’’ is a collection of 85 essays which constitute an illuminating com- 
mentary upon the American Constitution. These essays were contributed by 
Alexander Hamilton, an eminent lawyer of New York, John Jay, who came 
later on to be the first Chief Justice of the United States and James 
Madison, described as the architect of the American Constitution. Bryce’s 
definition distinguishes a federation from a confederation, byt not a decentra- 
lized system of government like South Africa from that of U.S.A. In South 
Africa the Union and Provincial Goveruments operate directly upon the people 
as in case of U.S.A. The real difference is that in South Africa the regional 
governments are subordinate to the Union government and in the U.S.A. they 
are co-ordinate with the general government. \ 

A judicial test of federation is found to be laid down by Lord Haldane in 
the case of Attorney-General for the Commonwealth of Australia v. Colonial 
Sugar Refining Company Ltd.1| The word ‘‘federal’’ means in its application 
to cases in which States, while agreeing on a measure of delegation of their 
powers to a common government, yet in the main continue to preserve their 
original Constitutions. Applying this test, Lord Haldane held that Canada 
was not a true federation as the British North America Act, 1867, created new 
provincial governments. According to him U.S.A. and Australia were truly 
federal. Prof. Wheare of Oxford in his book ‘‘Federal Government’’ has 
commented on this view; says he, ‘‘This criterion of the federal principle 
misses one important point. The'important point is whether the powers of 
government are divided between co-ordinate, independent authorities or not.” 


1 [1914] A.C. 237, at pp. 252-254. 
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Prof. A. P. Newton holds that ‘‘Federation is a permanent association of 
States which have resigned a portion of their sovereignty iuto the hands of a 
common authority while States retain some part of their sovereign power.”’ 
This definition underlines the division of powers in a Federal Constitution, 
but misses the important point of Prof. Wheare. 

According to Prof. Wheare, by the federal principle is meant ‘‘the method of 
dividing powers so that the general and regional governments are each, within 
a sphere, co-ordinate and independent.’’ In the deduction of the above federal 
principle, Prof. Wheare is fortified by an authority like Freeman who ealls 
it ‘‘Federal Ideal’’ ie. the ‘‘complete division of sovereignty.” ‘‘The govern- 
ment of the federation and the government of the state have a co-ordinate 
authority, each equally claiming allegiance within its own range.’’ (See -Free- 
man’s ‘‘ History of Federal Government in Greece and Italy’’). 

On a review of the above tests and definitions, it is submitted, the true posi- 
tion appears to be this. A Federation is rooted in a pact, entered into by a 
body of States. The pact: or covenant contains a division of powers between 
the general and regional governments, with the residuary powers left either 
with the general or regional governments. Further, last but not the least, in 
the exercise of the powers so divided, the general and regional governments 
are each, within their own spheres, co-ordinate and independent. 

Incidentally, the best definition of Federation which succinetly expresses the 
true idea of the federal form of government appears to be that of Sir Robert 
Garren quoted in the Report of the Royal Commission of the Australian, Consti- 
tution (1929), which runs thus: ‘‘A form of government in which sovercignty 
or political power is divided between the central and the local governments, 
so that each of them within its own sphere is independent of the other” (p. 280). 

Thus the Constitution which is based on this federal principle can be re- 
garded as a Federal Constitution. Now let us turn to the Constitution of 
India and examiue its nature in the light of this Federal principle. 

It is claimed that Indian Constitution is federal in normal times and unitary 
in times of emergency. Like the American Constitution the word ‘Federation’ 
or ‘federal’ does not find place in the Constitution of India, including its 
preamble. The objective enunciated in the preamble is to constitute India 
into a Sovereign Democratic Republic. In contrast it may be noted that the 
Constitution of Canada starts with an express desire of the provinces ‘‘to be 
federally united into one Dominion under the Crown....’’. The Common- 
wealth of Australia Constitution Act, 1900 also commences its preamble with 
the words ‘‘Whereas the people of...have agreed to unite in one indissoluble 
Federal Commonwenlth.’’ It is submitted that the framers of the Indian Con- 
stitution have purposely refrained from any such declaration as to the form of 
government they proposed to set up. 

A study of the background is necessary to appreciate a picture. So, before 
launching upon an examination of the nature of the Constitution, it is instruc- 
tive to see its background. The Government of India Act, 1935, sought to 
introduce a Federation in British India. By virtue of s. 5 of the Act ‘‘His 
Majesty’’ was empowered to issue a proclamation that India was to be ‘‘united 
in a Federation under the Crown by the name of the Federation of India.’’ 
It was to be a Federation of Indian Provincies and States which may accede. 
The terminology used in the Act expressly mentions ‘‘Federal Assembly’? and 
such other federal institutions. Not only that, but the ‘‘Federal Court,” the 
“Federal Railway Authority’’ and the ‘‘Federal Publie Service Commission”? 
had started functioning prematurely. It is well-known that the Federation 
envisaged by the Act never materialised. Thus since 1935 India had a few 
federal institutions at least in name—without a federation before the eom- 
mencement of the present Constitution, while paradoxically enough, it may 
be thought, that under the Constitution we have no institution labelled as 
‘federal’ yet the claim is that we have a federal Constitution in India. 


Ñ 


THE BOMBAY LAW REPORTER. [VOL, LXVY. 
e 


There are three well-recognized leading characteristics of a Federal Consti- 
tution: (1) Supremacy of the Constitution, (2) Distribution of powers among 
bodies with limited and co-ordinate authority, and (3) The authority of the 
Courts to act as interpreters of the Constitution. These are indispensable es- 
sentials of a Federal Constitution. 


Let us apply these tests to the Indian Constitution. The Constitution of 
India is paramount as it has no superior over-riding authority There is no 
tribunal which has power to sit in judgment upon its validity as its sanction 
is derived from ‘‘We, the People of India.’’ In the Constitution of the United 
States of America, Art. IV (2) clearly mentions that ‘‘This Constitution shall 
be the Supreme Law of the land.” There is no such express statement in the 
Indian Constitution. But the Canadian and Australian Constitutions are also 
silent on this point, and they are none the less federal. The principle of the 
supremacy of the Constitution is recognized in the Constitution of India itself. 
Two illustrations may suffice to make the point clear. Firstly, a full play 
of this principle is seen in art. 13 (Z) (2) which declares all laws inconsistent 
with or in derogation of the fundamental rights as laid down in Part IIT of 
the Constitution to be void. Secondly, the form of oath or affirmation for the 
President (art. 60) also illustrates this principle. The form of oath contains 
these words ‘‘to the best of my ability preserve, protect and defend the Consti- 
tution.” The forms of oath or affirmations prescribed for Ministers etc. as 
laid down in Schedule III also reveal this principle. Thus the Constitution 
has taken the place of ‘‘His Majesty’’ under the British Rule. There was 
nothing above the apene of India.’’ There is nothing above the Consti- 
tution of India. 

The most salient Kalie of a federation is the distribution of powers. This 
results from the peculiar historical nature of Federation. From its very nature 
federalism requires a division of sovereign power among a number of co-ordi- 
nate bodies. This is secured by listing the powers of the general and regional 
governments. This delimitation or pinning down of powers ik done under the 
Constitution by making lists of powers to be exercised exclusively or concur- 
rently. A concurrent jurisdiction is not, it may be pointed out here, incom- 
patible with the federal principle. It is found in all federal governments. 

In the Indian Constitution the division of powers between the Union and 
States is effected by three lists (art. 246) set out in the Seventh Schedule. 
List I consists of 97 items under the exclusive jurisdiction of the Union called 
as Union List. List II ranging over 66 items of exclusive State legislation 
is called State List. List ITI is a concurrent list covering 47 matters. The 
territorial legislative limits of the Union and the States arè fixed by art. 245. 
Parliament can make laws for the whole or part of India. It has also extra- 
territorial jurisdiction, while the legislative ambit of the States extends to 
the whole or part of the State in question only. The executive powers are co- 
extensive with the legislative powers. Article 73 sets out the extent of the 
executive powers of the Union, with a special provision extending it beyond 
its legislative powers in the matter of certain rights, authority and jurisdic- 
tion which are to be exercisable by the Government of India by virtue of any 
treaty or agreement. This clearly refers, it is submitted, to the legacy of 
paramountey which having lapsed after the Indian Independence Act, had some 
of its relics which have been kept unimpaired in the form of treaties and 
agreements. Article 363 sheds a good deal of light on this. It bars the inter- 
ference by Courts in respect of disputes arising from certain treaties, agree- 
ments ete. 

The extent of executive power of States is found in art. 162, which follows 
the principle of co-extension. However it is subject to a proviso viz. the exe- 
cutive power of the State shall be subject to and limited by the executive power 
expressly conferred by the Constitution or any law of the Parliament upon the 
Union or authority thereof. 
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A consideration of the distribution of powers between the Union and the 
States raises the important issue of the location of residuary powers. The 
problem arises because human genius necessarily falls short, in some measure, 
to anticipate the future. Hence inspite of 210 entries spread over three lists, 
art. 248 has to provide for the exercise of the residuary powers of legislation. 
Under that article Parliament has exclusive power to make any law with res- 
pect to any matter not enumerated in the Concurrent List or State List. Under 
the Constitution of U.S.A. the residue is left to the State or the people (See 
Amendment X). Similarly, in Australia and Switzerland the residue is with 
the Provinces and Cantons respectively. Like India, in Canada the residue 
is with the Dominion Government. There is a peculiar advantage in keeping 
the residue with the General Government. If any matter of general importance 
arises in future it should go under the control of the general government. 
Aviation is an instance in point. In U.S.A. and Australia general govern- 
ments have no control over such vital matters except in virtue of defence and 
interstate commerce powers. In Switzerland the problem had to be solved by 
amendment of the Constitution in 1921, in order to allot the subject to the 
general government. Under Indian Constitution aviation is a Union subject 
(See entries 29, 30 in Union List). 

Thus we find that out of the second essential of Federation distribution of 
powers is found in the Indian Constitution. Now the further question whether 
the Union and States have co-ordinate and independent authority within their 
respective spheres, which is the most important. part of the test, is proposed to 
be deferred for a while. 


The third most important indispensable characteristic of a Federation is the 
existence of a Supreme Court to interpret the Constitution. The need for it 
arises this way. Division of powers being an essential aspect of a Federal 
Constitution, that division of powers must be definite and must be expressed 
in words by way of enumeration of powers spread over one, two or three 
lists. Now it is well-known that words have different meanings to different 
minds. Hence a necessity arises to, settle the authoritative and uniform 
meaning of the words of the Constitution ie. to interpret the Constitu- 
tion. For this purpose an independent tribunal consisting of the cream of the 
men of law of the country is required and there is born the Supreme Court. 
It will be seen that this function of interpretation of the Constitution arises 
from division of powers, i.e. one of the indispensable characteristics of a fede- 
ration. But there is another characteristic of a federation which is of equal 
moment. It is the supremacy of the Constitution i.e. the Constitution must 
prevail over.all other laws; thus any other law of the land which is repugnant 
to the Constitution must be void. And it is the function of the Supreme 
Court to determine whether a law is void or valid, ullra vires or intra vires. 
This function of the Supreme Court is known in the United States as the theory 
of ‘‘Judicial Review.’ 

The doctrine of Judicial Review < was born in the United States and its father 

was the eminent American Chief Justice Marshall. Its first application is 
found in the case of Marbury v. Madison? in which the Supreme Court of the 
United States nullified an Act of Congress. The doctrine is stated in a classical 
form by Marshall C.J. in the leading opinion as follows: 


“The Constitution is either a superior, paramount law, unchangeable by ordinary 
means, or it is on a level with ordinary legislative acts, and like other acts, is alterable 
when the legislature shall please to alter it... an act of the legislature, repugnant 
to- the Constitution, is void, does it, notwithstanding its invalidity, bind the courts, and 
oblige them to give it, effect? Or, in other words, though it be not law, does it consti- 
tute a rule as operative as if it was a laew?...Thus, the particular phraseology of the 
Constitution of the United States confirms and strengthens the principle, supposed to 
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be est ntial to all written constitutions, that a law repugnant to the Constitution is void; 
and that Courts, as well as other departments, are bound by.that instrument.” 

Unlike American Constitution, the function of interpretation of the Consti- 
tution by the Supreme Court is embodied in our Constitution itself e.g. see 
arts. 132(7) (2) and 183(2). Article 143, which empowers the President to 
seek the opinion of the Supreme Court on a matter of public importance, also 
recognizes this function of the Supreme Court. The Supreme Court is supreme 
in all senses of the term. Article 141 lays down that the law declared by the 
Supreme Court shall be binding on all Courts in India, while art. 144 enjoins 
all authorities, civil and judicial, in India to act in aid of the Supreme Court. 
It is submitted that the Indian Supreme Court has the power of 
judicial review on the reasoning of the American Chief Justice set out 
earlier. The security of tenure of the Judges of the Supreme Court 
is safeguarded heavily under the Constitution. It is hoped that this will pave 
the way for the Supreme Court of free India to be developed into a custodian 
of the Constitution; for truly it may be said that Supreme Court is the con- 
science of the Constitution. 

Some other conditions which are usually associated with a federation call 
for consideration. It must be understood, however, that they are not indispens- 
able like the characteristics discussed above. 

pr to Sir J. A. R. Marriot there are three such conditions. The first 
is that 


“There must be a group of communities so united by blood or creed or language or 
political tradition as to desire union; but sufficiently tenacious of independence as to 
revolt against the idea of inclusion in a unitary State.” 

It means the body of associating States desires union and not unity. It is a 
question of reconciling the two sentiments to stand together and apart at the 
same time. 

In India the problem was to accommodate the twin sentiments of national 
unity and provincial autonomy. In spite of the sub-continental nature of 
India, in spite of the variety of people that live in the sub-continent, it must 
be admitted that there has been a common feeling present among the people 
of India that they are Indians. But at the same tume the provincial sentiment, 
which thongh playing a second fiddle to the national sentiment, is nevertheless 
present. The present form of government, it is submitted, has reconciled these 
two sentiments. The recent occurrences on the Indian border have testified 
to the fusion of these sentiments. In this connection the absence of recogni- 
tion of duel citizenship as in the United States must be put on the credit side 
of the framers of the Constitution, for under our Constitution there is only 
sole citizenship of India. Another noteworthy feature of the Indian Consti- 
tution is that we have one official language only, unlike Canada which had 
to recognize both English and French as the languages of the Dominion (see 
s. 188). Now this condition is not indispensable, as Switzerland which though 
it defies this condition, is nonetheless a federation. 

The second condition is that none of the States should be individually power- 
ful enough to resist single-handed, foreign encroachments, and maintain its 
own independence. This is the compelling force in the federation of U.S.A. 
and Switzerland. In India this motive is dormant as the problem never arose 
since the advent of the British rule and when it arose during the World Wars, 
India was part of the British Empire. The recent events in the NEFA and 
Ladakh have proved the existence of this condition in India. 

A third condition is that there onght to be the least possible inequality among 
the States. But as Marriot observes, it is a counsel of perfection. The device 
generally adopted to fulfil this condition is to give equal representation to the 
States in the Upper House or Senate, irrespective of their size of population. 
This is done in U.S.A. and Australia but not in Canada and India follows 
Canadian example. The composition of Indian Senate is found in art. 80 
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read with Sch, IV. It consists of 250 members of which not more thfn 238 
are to be representatives of States. But Sch. IV reveals that there is no equal 
representation to States. The highest representation goes to the United Pro- 
vinces with 31 seats, while the Union territories get one seat in common for 
two States in some cases. IJlowever, this is not an indispensable condition of 
Federation. Incidentally it may be observed here that a Federal Legislature 
must have an upper chamber. It ig a guarantee of freedom. That is why 
Lord Acton said, 

“The federal system affords the basis for a second chamber which has been found 
the essential security: for freedom in every genuine democracy.” 

Apart from these dispensable conditions, some more features are usually 
associated with a Federal Constitution which may be noted. 

The first feature associated with a Federal Constitution is found in the Con- 
stitution of the U.S.A. and U.S.A. is regarded as a model federation. That 
feature is the doctrine of separation of powers based on the political philosophy 
of Montesquieu. Perhaps the best statement of the doctrine is that found in 
art. 30 of the Bill of Rights of the Constitution of Massachusetts (1780) : 

“In the government of this commonwealth, the legislative department shall never 
exercise the executive and judicial powers or either of them. The executive shall never 
exercise the legislative and judicial powers or either of them. The judicial shall never 
exercise the legislative and executive powers or either of them, to the end that it may 
be a government of laws and not of men.” 

Tt is submitted, however, that the separation of powers is not essential to a 
federal government. Indeed, in a federal government the question is not whe- 
ther the three organs of government have common persons to carry on the 
duties or exclusively different persons, but the question is one of clear-cut 
division of powers as between the general and regional governments. In India, 
there is no separation of powers, but a fusion of powers as in the United 
Kingdom. 

Another feature of a federal constitution is that it is a written constitution. 
Federation is founded on a pact. It is based on compromise. As Edmond 
Burke remarked, ‘‘Magnanimity in polities is not seldom the truest Wisdom.’’ 
The compromise between the federating states is recorded in a document. Thus 
a federal constitution is usually a written constitution. Indian Constitution 
is unlike that of United Kingdom a written constitution. The constitutions 
of the leading federations of the world are written constitutions. 

The Constitution of India may be described as a compromise between the 
written Constitution of the U.S.A. and the unwritten Constitution of the 
United Kingdom. It borrows from both the constitutions, not to mention the 
constitutions of Canada, Australia and other countries. Assimilation of existing 
knowledge is a kind of originality. The Indian Constitution combines the Pre- 
sidential system of the U.S.A. with the responsible government obtained in 
the English Constitution. Thus it seeks to remove the dangers of an irrespon- 
sible executive that beset the Constitution of U.S.A. It may be noted that 
the President of America appoints his ministers who are neither members of 
the Congress nor are they responsible to it. They are just departmental heads. 
But here is a Cabinet government with a President. 

A third feature usually associated with a federal constitution is that it is 
rigid. Federal constitution, we have seen, is a written constitution and a writ- 
ten constitution is regarded as a rigid constitution. The idea of rigidity of 
a constitution is often contrasted with the flexibility or adaptability of the 
English Constitution. The real difference between a rigid and flexible con- 
stitution is, in the words of Lord Birkenhead, as follows: 

“The first point Which requires consideration depends upon the distinction between 
constitutions, the terms of which may be modified or repealed with no other formality 
than necessary in the case of other legislation and constitution which can only be altered 
with some special formality and in some cases by a specially convened assembly.” 
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d udged by this test the leading federations of the world have rigid constitu- 
tions. But Indian Constitution is flexible. Under art. 368 a simple machinery 
is provided to amend the Constitution. There is no special formality nor 
special convention as in France, required for amending the Indian Constitu- 
tion. This flexibility of the Indian Constitution will go a long way in ensuring 
its success. Under other Federal Constitutions the rigidity of the Coustitu- 
tion has cast a great strain on their Courts. Attempts are made to get the 
Constitution ‘changed’ by liberal or even loose interpretation of the Constitu- 
tion through the Supreme Court. This has happened in the U.S.A. where 
a tussle is going on between the general Government and States to get the upper 
hand by means of favourable interpretations of the division of powers. The 
tendency of American decisions is to expand the powers of the general govern- 
ment. So is also the tendency in Australia. But in Canada it is the other 
way round, the benefit of interpretation having gone to strengthen the powers 
of the Provinees. One thing is certain that due to the simple machinery of 
amendment, the Supreme Court, it is submitted, may not necessarily develop 
on the American lines. 

At this stage we -are left with an important point which is the crucial, in- 
stance, the quintessence of a federation. How far the federal principle viz. 
in the words of Prof. Wheare: ‘‘Are powers so divided as that the general 
and regional governments are each, within a sphere, co-ordinate and inde- 
pendent’’ is found present in the Constitution of Indiat Has it a full play 
or does it only predominate or is it an important principle in our Constitu- 
tion? Are there any modifications or limitations of this principle found in 
Indian Constitution so as to negative or defeat its purpose? ‘ 

Critics of the Constitution refuse to recognize the Indian Constitution as 
federal principally on the following, among other, grounds. 

Firstly, it is pointed out that the appointment of Governors of States by the 
President by a warrant under his hand and seal under art. 155 constitutes a 
modification of the federal principle. 

_ Under the Constitution of the United States of America a’ Governor of a 
State is elected by people. However in Canada the Lieutenant-Governor of a 
Province is to be appointed by the Governor-General (s. 58). Now the Cana- 
dian Governor-General himself is appointed by the King of England and it is 
in the capacity of a Crown Representative that he appoints the Lieutenant- 
Governors. In the case of India, however, the appointing authority is an elected 
President, a choice of the people themselves. This modification is justified 
further on the ground of convenience viz. to avoid elections of Governor by 
each State. Lastly, apart from the above reasons, this is a factor which sup- 
plies the link for the States with the Union to make the country as‘one in times 
of emergency. 

It is further contended that art. 253 which empowers the Parliament to legis- 
late for implementing any international agreement is in contravention of federal 
principle. It is apprehended that here is a handle for the Union to impinge 
on the State field of legislation under the cloak and guise of giving effect to 
international agreements which are not seldom vague and too general. It is 
submitted that the article in question is no more than an elucidation of entry 
No. 15 in the Union List which reads simply, ‘‘War and Peace’’. If there 
is no objection to the inclusion of these subjects, viz. war and peace, which may 
be construed to cover everything from a pin to an elephant, we fail to see how 
possibly the objection in question can hold water. Further it may be noted that 
s. 182 under the Canadian Constitution is a similar one. 

A third limitation on the federal principle which is objected to is that art. 248 
leaves the residuary powers to the Union. Now here we have good precedents 
in Canada again. Further the question of residuary powers is not material 
for the federal principle; for leaving the residue either with the Union or 
States is a matter arising out of division of powers which is essential to fede- 
ration. How it is to be done is a matter for the Constituent States to decide 
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at the time of division of powers, and not a matter to make a grievance of 
after the division is agreed upon. 

Another instance of dependence of the States on the Union Government is 
found in art. 865. It provides that if a State fails to comply with or to give 
effect to any directions given in the exercise of the executive power of the 
Union under any of the provisions of the Constitution (e.g. art. 256) the Pre- 
sident is empowered to hold that a situation has arisen in which the govern- 
ment of the State cannot be carried on in accordance with the provisions of 
the Constitution, as mentioned in art. 356 and then the President can assume 
to himself all or any functions of the Government of the State. It may be 
noted that this is an emergency provision to which we are coming shortly. 

Before that, one instance of the dependence of the Union on the States—note 
that here the dependence is other way round in that under art. 80(4) the re- 
presentatives of the States to the Rajya Sabha are to he elected by the elected 
members of the Legislative Assemblies of the States. This is none the less an 
exception to the federal principle of co-ordinate and independent authority. 
However the precedent was found in the Constitution of U.S.A. till 1913. In 
Switzerland also there is found such dependence inasmuch as the period of 
office, emoluments and method of election of the two representatives from each 
Canton of the Swiss Federation to the Council of States is to be determined 
by the Cantons. 

The sixth and the last breach of the federal principle as pointed out is the 
‘‘Emergeney’’ provisions contained in! arts. 352 to 360. This may be described 
as the gravamen of the charge that the present Indian Constitution is not 
federal. In his speech in the Constituent Assembly delivered on November 
25, 1949, Dr. Ambedkar, the architect of Indian Constitution, has answered 
this charge by a simple plea of guilty. The Law Member has given his reasons 
for the same. Thus four out of six modifications of the federal principle 
are covered with precedents from leading federations of the world. It may 
be recalled that for the appointment of Governors, for international treaties 
and for léaving residuary powers to the Union, we have the Canadian prece- 
dents. For the indirect election to the Council of States we have ex-U.S.A. 
(upto 1918) and Swiss precedents. The remaining two modifications of the 
federal principle as contained in art. 365 and arts. 352 to 360, are of an emer- 
gency nature admittedly. 

After a masterly survey of the federations of the world Prof. Wheare has 
pointed ont that the four forces of war, economic depression, social services 
and mechanical revolution have been the chief causes for the growth of central 
powers in federal States. 

In this connexion two articles throw a good deal of light on the modern 
tendencies and problems before the federations. 

The first of the two is an article ‘‘Federation in Peace and War’’ by Sir 
Alladi Kashnaswami Aiyar which appeared in the Indian Law Review (Vol. I, 
1947). Therein he has pointed out that 

“At a time when a simple rural economy governed the lives of people and when 
the life of common man was not very much affected by the problems of international 
trade, currency, tariff policies, labour conditions in different parts of the country, the 
allocation and demarcation of governmental functions, legislative and executive, were 
comparatively an easy affair. But the task is rendered much more difficult owing to the 
play of economic and political forces in the modern world.” 

He adds further that 


‘Tt is no exaggeration to say that the U.S.A. is moving swiftly towards a unified 
economic, and social system, co-extensive with its territory.” 

This main tendency towards centralization among the federations under the 
stress of modern conditions is scrutinized by Prof. Friedman in an article en- 
titled ‘‘Federal Constitutions and Social Planning’’ (The ‘‘Political Quarterly’? 
January-March 1949). According to him, 


26 THE BOMBAY LAW REPORTHR. [voL. LXV. 


“Everywhere, increasing needs of central planning have come up against major 
constitutional obstacles or more precisely against psychological and political obstacles 
which have their origin in the federal constitution.” 

It-is submitted that some of the provisions of Indian Constitution are justi- 
fiable in view of the needs felt by other federations. Article 249 empowering 
Parliament to legislate with respect to a matter in the State List in the na- 
tional interest, is a provision of this kind. 

Coming to the principal inquiry undertaken by this article, let us consider 
what is the effect of the six limitations or modifications of the federal principle 
and whether notwithstanding them, the Constitution of India can be described 
as federal. 


As it is pointed out, there are exceptions to the federal principle found in 
other federations. The first three limitations are found in the Canadian Consti- 
tution too. Prof. Wheare describes Canada as a quasi-federation. The modi- 
fication regarding indirect election to the federal Upper Chamber is not so 
material according to him. He further distinguishes between a federal con- 
‘ stitution and a federal government, and concludes that Canada has a quasi- 
federal constitution but a federal government in practice. Indian Constitu- 
_tion is a quasi-federal constitution, it may be concluded on the strength of 
Prof. Wheare’s reasoning. It may be borne in mind that Prof. Wheare has 
taken a very strict view as.a political scientist when he calls Canada a quasi- 
federation. But as law is a science we must follow the strict principles. 


The emergency provisions are so framed as to convert India into a unitary 
state in times of grave emergency whereby the security of India or any part 
thereof is threatened by war or external aggression or internal disturbance 
(See art. 352(/)). 

Thus the claim advanced for the Constitution that it is federal in normal 
times and'unitary in times of emergency is fully justified with one modification 
—-according to strict political theory—that the Constitution of India is quasi- 
federal. Dr. Ambedkar in the Constituent Assembly has explaitied- po inten- 
tion of the makers of the Constitution. 


Tt is ‘‘both unitary as well as federal according to requirement of time nnd 
circumstances. In normal times it is framed to work as a federal system; but 
in times | of war it is S0 designed as to make it work as though it was a unitary 
system. ”? 

Federal governments are usually open to the charges of being too expensive, 
legalistic, conservative and weak governments. Under the Indian Constitution 
the federal government is made strong in emergency times; hence the last 
charge cannot be sustained. The current emergency has displayed how India 
has united to a man. Union is strength indeed! The defect of conservatism 
is cured by making the Constitution flexible by providing for a simple machi- 
nery for amending the Constitution. As regards the charge of being lega- 
listie, it is inherent in federation and a sort of inseparable concomitant of fede- 
ral constitution:. However the easy process of amendment may check the 
tendeney towards too much legalism. Lastly, Federal Government is found 
to be too expensive. Now if you want a good political machinery to satisfy your 
political wants, you must pay for it, even through your nose, if necessary. 

One thing is certain. Here is a great experiment in federation, last word 
on which is yet to come.. It is essentially a product of our own times. But 
it must be remembered that after all, a constitution: is a means to 
an end and not an end in itself. But good means properly employed bring 
about good results. Hence in the words of art. 60 of the Constitution 
of India, let us all, ‘‘to the best of our ability preserve, protect and 
defend the. Constitution and oe Freedom.’’ 
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JUDGMENTS AS LITERATURE 


Once again, let Lord Macnaghten speak. Here he discusses the law relating 
to trade inquiry agencies. 

The extract comes from Macintosh v. Dun ([1908] A.C., at p. 400) :— 

‘“Then comes the real question: Is it in the interest of community, is it for the 
welfare of Society, that the protection which the law throws around communi- 
cations made in legitimate self-defence, or from a bona fide sense of duty, should 
be extended to communications made from motives of self-interest by persons 
who trade for profit in the characters of other people? The trade is a peculiar 
one ; still there seems to be much competition for it; and in this trade, as in most 
others, success will attend the exertions of those who give the best value for 
money and probe most thoroughly the matter placed in their hands. There is 
no reason to suppose that the defendants generally have acted otherwise than 
cautiously and discreetly. But information such as that which they offer for 
sale may be obtained in many ways, not all of them deserving of commendation. 
It may be extorted from the person whose character is in question through fear 
of misrepresentation or misconstruction if he remains silent. It may be gather- 
ed from gossip. It may be picked up from discharged servants. It may be 
betrayed by disloyal employees. It is only right that those who engage in such 
a business, touching so closely very dangerous ground, should take the conse- 
quences if they overstep the law. 

It may not be out of place to recall the striking language of Knight Bruce, 
V. C. (1 De G. & S. 28) in reference to a somewhat similar subject. The question 
before him was the propriety of enforcing disclosure of communications between 
a client and his legal advisers. ‘The discovery and vindication and establish- 
ment of truth’, his Honour says, ‘are main purposes certainly of the existence 
of Courts of Justice; still, for the obtaining of these objects, which, however 
valuable and.important, cannot be usefully pursued without moderation, cannot 
be either usefully or creditably pursued unfairly or gained by unfair means, 
not every channel is or ought to be open to them...Truth, like all other good 
things, may be loved unwisely—may Ke pursued too keenly—may cost too much’. 
And then he points out that the meanness and the mischief of prying into things 
which are regarded as confidential, with all the attending consequences, are ‘too 
great a price to pay for truth itself’. 

It seems to their Lordships, following out this train of thought, that, however 
convenient it may be to a trader to know all the secrets of his neighbour’s posi- 
tion, his ‘standing’, his ‘responsibility’, and whatever else may be comprehend- 
ed under the expression ‘et cetera’, yet, even so, accuracy of information may 
be bought too dearly—at least for the good of society in general.” 

And now, a very modern discussion of the law of privilege. It is by Lord 
Denning in Associated Newspapers, Itd.'v. Dingle ([1962] 2 All E.R. at 
p. 754) :— . 

“If a newspaper seeks to rely on the privilege attaching to a parliamentary 
paper, it can print an extract from the parliamentary paper and can make any 
fair comment on it. And it can reasonably expect other newspapers to do the 
same. But if it adds its own spice and prints a story to the same effect as the 
parliamentary paper and garnishes and embellishes it with circumstantial de- 
tail, it goes beyond the privilege and becomes subject to the general law. None 
of its story on that occasion is privileged. It has ‘put the meat on the bones’ 
and must answer for the whole joint. If it cannot justify it [t.e., prove that it 
is true] it must pay damages: and it cannot diminish those by reference to the 
privileged reports which it and others may have given previously. It is rather 
Jike the position of a member of Parliament. Within the House he may make 
all sorts of defamatory statements under the cloak of parliamentary privilege. 
If he steps outside and, throwing off his cloak, repeats them.at large, he exposes 
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scams attack. If he fails to justify his words, he must pay damages. He is 
not allowed to say in mitigation that he had already done the plaintiffs a lot of 
harm by what he had already said in the House, or even that other members in 
the House had also done the plaintiffs harm by what they had said there. 

In order to get round this law about reports and rumours, counsel for the 
appellants said that they had got to the stage here where Mr. Dingle’s current 
reputation was tarnished: and that evidence of tarnished reputation was admis- 
sible in evidence. But how do you distinguish between reports and rumours 
which are inadmissible and tarnished reputation which is admitted? Only in 
this way. In order to show that a man has a bad reputation, you should eall 
those who know him and have had dealings with him. They are in a position 
to judge his worth. If they consider he has a bad reputation, they are very 
likely right, and he has nothing much to lose. If it is a settled reputation which 
has been accumulated over a period by a sequence of misdeeds, they will know 
of it. If it is a reputation which has been destroyed at one blow by a single 
conviction, they will know of it, too. Hither way, if you’call those who know 
him well, you are likely to get at the truth. But if you should go beyond these, 
you immediately get into the realm of reports and rumours, often enough spread 
by busybodies who know nothing of the man, or indulged in by newspapers for 
the benefit of their cireulation, which they have no material to justify. If you 
should admit them in evidence you would indeed be giving countenance to the 
injustice commonly supposed to exist: ‘give a dog a bad name and you might 
as well hang him’. Nor can the report of a particular incident, even if it be 
notorious, be brought up against the plaintiff. If it refers to the same matter 
as the libel, it tends to prove a justification and is therefore not admissible in 
mitigation of damages but only in support of a plea of justification. If it refers 
to something different from the libel, it cannot be admitted because it is specific 
misconduct which it is not considered fair that you should bring up against 
him’’. 

Law reform is a slow business. The doctrine of consideration still pervades 
the law of contract south of the Scottish border, in spite of the sarcastic utter- 
ance of Judges of many generations. Here is a famous one, by Sir George Jessel, 
M.R., in Couldery v. Bartrum ((1880) 19 Ch.D., at p. 889) :— 

“To my mind the point is not arguable. According to English Common Law 
a creditor might take anything in satisfaction of his debt except a less amount 
of money, He might take a horse, or a canary, or a tomtit if he chose, and that 
was accord and satisfaction; but, by a most extraordinary peculiarity of English 
Common Law, he could not take 19s. 6d. in the pound; that was nudum pactum. 
Therefore, although the creditor might take a canary, yet, if the debtor did not 
give him a canary together with his 19s. 6d. there was no accord and satisfaction ; 
if he did, there was accord and satisfaction. That was one of the mysteries of 
English Common Law’’. 

“‘Therefore, it was necessary to bind the creditor; and, as every debtor had 
not a stock of canary-birds or tomtits, or rubbish of that kind, to add to his 
dividend, it was felt desirable to bind the creditors in a sensible way by saying 
that, if they all agreed, there would be a consideration imported from the agree- 
ment constituting an addition to the dividend, so as to make the agreement no 
longer nudum pactum, but an agreement for valuable consideration; then there 
would be satisfaction’’. ; 

To end, here are a couple of pungent remarks of Serutton, L.J., taken from 
The Hamlet ([1924] P., at pp. 231, 233) :— 

“In this case the parties are fighting about £3, or thereabouts, but it is said 
to involve, and I dare say it does involve, very important censequences to the 
timber trade in London’’, 

“That involves looking at the judgment of the learned Judge to see what in 
fact he has decided. I have had great difficulty in making out what he has de- 
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cided. But, so far as I can follow the judgment, I think the learned Judge, is 
saying this...” 

And one by his pupil, MacKinon, L.J., taken from Sigley v. Hale ([1938] 3 
All E.R., at p. 90) :— 

‘I agree, although with regret. The order that the Judge and Master were 
asked to make appears to me to be eminently sensible. I have, however, searched 
in vain through the pages of the Annual Practice and its supplement to discover 
anything which gives the Judge power to do so sensible a thing. With the 
powers conferred upon the Judge, I think that he was right in his decision, and 
this appeal fails’’. 

And, finally, a modern instance, taken from Windsor Refrigerator Co., Ltd. 
v. Branch Nominees, Ltd. ({1961] 1 All E.R., at p. 283, per Harman, L.J.) :— 

“I concur, and find myself doing so with particular heartiness with reference 
to the last observations my Lord has made. The number of conditions he has 
found it necessary to use to fence in the expression of this Court’s opinion shows 
at once the undesirability of this kind of procedure. It is highly undesirable 
that the Court should be constrained to tie itself in so many knots, and in the 
end merely say: ‘Well, if this was thus, then that was so’ ’’—L.J. 


AGENT: Duty or DISOLOSURE 


A NEW point concerning the law of agency was recently decided by Mocatta 
J. in Julien Praet et Cie. S.A. v. H. G. Poland Limited ((1962) 1 Lioyd’s Rep. 
566). One of the issues which arose in this case was whether or not there was a 
fiduciary duty to disclose to his principal whenever what an agent was proposing 
to do gave rise to two potentially conflicting duties, notwithstanding that the 
proposed action related to matters which were to take place after the termina- 
tion of the agency, and that the proposed action might not in itself be a breach 
of contract. The facts of the case were particularly involved, and the hearing 
in the Commercial Court lasted 30 days, but those relating to the fiduciary duty 
aspect were relatively simple. A firm of Belgian brokers had made a contract 
with English underwriters whereby they undertook to act as their agents in 
Belgium and introduced motor insurance business to them. The brokers decid- 
ed to terminate the agreement, and in the meanwhile entered into negotiations 
with another group of underwriters who could take the place of the original 
underwriters on the expiry of the agreement. They did not tell the original 
underwriters that they proposed taking this step, and in the course of an action 
for breach of the agreement the underwriters maintained that they should have 
done go. ‘A number of cases on the agent’s duty of disclosure, e.g. Andrews v. 
Ramsay and Company (89 L. T. 456; (1903) 2 K. B. 635) and Fullwood v. 
Hurley (138 L. T. 49; (1928) 1 K. B. 498), were cited by counsel for the under- 
writers, but, as the learned judge pointed out, they were all cases dealing with 
an agent in a dual role or double employment. None of them concerned acts 
during the time of agency A relating to agency B, which was not to operate 
until agency A were terminated, such acts not being in themselves breaches of 
agency A. 

In rejecting counsel’s contention his lordship said that, if the argument were 
sound, it would lead to startling results. Thus, might not an agent, before giv- 
ing notice to terminate his contract, negotiate with or engage himself to a new 
principal, the negotiations relating to a period after the end of his present con- 
tract, without disclosure to his present principal? Jf he might not, in effect 
he must give a longer period of notice than that provided for in the contract. 
Lf the mere temptation or risk of not properly fulfilling his present contract of 
agency were sufficient to raise the duty of disclosure, what was the position of 
numerous agents like the present defendants who were not hound to devote all 
their working time to their principal? They are engaged in business other than 
the motor business. Must they disclose to the underwriters before they accept- 
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ed an appointment as agents of foreign insurers for, say, marine or aviation 
business, for fear lest such an appointment might result in their not devoting 
sufficient ‘time and energy to the underwriters’ motor business? The learned 
judge said that he did not think that this could be right. In his judgment, where 
no question of an agent in the course of his agency acting in a dual capacity 
arose, the position of the principal was adequately safeguarded in law by the 
remedy in damages available to him, if there were, during the agency, a breach 
of the agreement by the agent.—L.J. 


Martrers oF EVIDENCE 


The appeal Reg. v. Mills and Rose (The Times, 11 July) against convictions 
at quarter sessions raises two entirely different points of law on the admissibility 
of evidence; neither is novel, nor has the last word been said on either. The 
appellants were charged with two other men (one of whom pleaded guilty) and 
incarcerated in separate cells abutting on to a corridor. Thereafter they con- 
ducted incriminating conversations loud enough to be heard by the police. 
The evidence concerned was that of a police officer who had overheard the con- 
versations and made notes of a conversation heard by him directly, of another 
heard by him through a microphone, and of the tape recording of a third. It is to 
be observed that, while the tape-recorder was recording, the officer was able to 
hear the conversation that went on aud that the note he made of that recording 
agreed with his recollection of what he had heard through his owu ears of the 
conversation. 

For one of the appellants it was contended that hearsay evidence had been 
admitted, since a tape recording was quite different from a notebook; and that— 
because of their inherent dangers—tape recordings should uot be allowed in 
evidence, unless they formed part of the res gestae. There was no suggestion, 
however, that any tampering had taken place or was suspected to have taken 
place with the recording in this case. On behalf of the other it was ingeniously 
argued that the deliberate eavesdropping by the gaoler was contrary to the 
whole spirit and intention of the Judges’ Rules; that, since the men were cau- 
tioned on arrest and said nothing, it was wrong to put them in cells and listen 
to their conversation; that if the police officer intended to eavesdrop he should 
have administered to them a further caution; that the learned recorder ought 

“io have exercised his discretion to exclude the evidence on the ground that it 
had been improperly obtained; and that its probative value could not be equated 
with its prejudicial effect —Z.T. 


MALICIOUS PROSECUTION 


Glinski v. McIver ( (1962) 1 All E. R. 696) was a claim for damages for mali- 
vious prosecution in an action in which the plaintiff had been charged with con- 
spiracy to deceive and acquitted. The plaintiff had given evidence in another 
case and, according to him, the defendant had said he was ‘‘a fool’’ to have done 
so aud made it plain that, if he`had not, he would not have been charged with 
the conspiracy. Cassels J. had asked the jury (1) whether the defendant had 
been actuated by malice, namely any motive other than a desire to bring the 
plaintiff to justice, and (2) whether the defendant honestly believed that the 
plaintiff was guilty of the offence. They answered ‘‘yes’’ to the first question, 
“no? to the seeond; and awarded substantial damages. Whereupon the judge 
said it was for him to decide whether there was reasonable and probable cause 
for the prosecution, held that there was not, and gave judgment for the sum 
awarded. The Mouse of Lords (Lords Simonds, Reid, Radeliffe, Denning and 
Devlin), affirming the Court of Appeal (Lord Morris, Sir Charles Romer and 
Wilmer L.J.), allowed the defendant’s appeal from that part of the verdict and 
judgment awarding damages. The jury inflamed by its finding of malice might 
proceed almost automatically to a finding of want of honest belief and the judge 
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should be doubly careful not to leave the question of honest belief to a jury un- 
less there was affirmative evidence of the want of it. There was no reason for 
saying that a police officer of subordinate rank who was responsible for such an 
action as this, but who had acted on the instruction and advice of his superior 
officer aud the legal department concerned, did not honestly believe in the guilt 
of the accused. Even if he did make the statement attributed to him, that did 
not show a want of reasonable and probable cause. —L.T. 


REVIEWS. 


Woodroffe and Ameer Alts Law of Evidence in India. Vol. I. Present edition 
by P. N. RaMSWAMI, M.A., 1.0.S., Ex-Judge, Madras High Court and $S. Raja- 
gopalan, Advocate. ALLAHABAD: Law Book Company, Sardar Patel Marg. 
Eleventh edition. 1962, Roy. 8vo. Pages xi+948. Price Rs. 54 for 3 Vols.. 


WE welcome a new edition of this classical work on the Law of Evidence, the 
first edition of which was published by the eminent authors in 1899. The Law 
of Evidence is divided into three parts and eleven chapters. The first volume 
of this commentary deals with the first forty-four sections. The learned authors 
of the present edition have borne in mind three objectives: to preserve intact the 
scheme and contents of the work, to amplify certain important topics and to 
bring the case law up-to-date. The XIVth Report of the Law Commission of India 
has suggested certain changes in the Law of Evidence and all these changes have 
been carefully noted at appropriate places in the commentary, Relevant pas- 
sages from important decisions have been reproduced in the very words of 
J udges. Every leading lawyer is sure to embellish his bookshelf with these three 
excellent volumes. We have nothing but praise for this magnificent production 
which is bound certainly to find a place in law libraries in India. 


Law of Ciutl Appeals and Revisions, Vol. I. By B. N. BANERJEE, M.80., B.u. 
Advocate. ALLAHABAD: Law Book Company, Sardar Patel Marg. Second 
edition. 1963. Roy 8vo. Pages viii + 730. Price Rs. 40 for two vols. 


Tue learned author’s object is to present to readers in two volumes all such 
matters as ave necessary to be known in Appellate as well as Revisional Courts in 
order to be able to deal with appeals and revision cases. This volume provides 
a self-contained and self-sufficient study of Jaw relating to appeals and revisions 
in civil matters. The first two volumes of this work contain the entire law of 
Civil Appeals and Revisions. The author intends to publish a third volume 
dealing with Criminal Appeals and Revisions, The first volume deals with the 
provisions of the Constitution of India, the Code of Civil Procedure and several 
other special and local enactments pertaining to the subject. All decisions of 
the Supreme Court, the Privy Council, High Courts and Courts of Judicial 
Commissioners from the earliest times have been embodied. The commentary 
has been presented in a systematic way by dividing it in appropriate chapters. 
It is very exhaustive and leaves nothing to be desired. Where there is a conflict 
of decisions, the author has clearly expressed his own views. He has waded 
through innumerable decisions in order to make this work useful to the Bench 
and the Bar. The learned author has performed his stupendous task with great 
ability and patience and he richly deserves praise and approbation of the legal 
profession. 


The Motor Vehicles Act. By B. N. CHAUDHORI, B.L., Advocate, Standing Coun- 
sel, Assam High Court. ALLAHABAD: Law-Book Company, Sardar Patel 
Marg. 1963. Fifth edition. Roy 8vo, Pages xxx+901. Price Rs. 25. 


Tim Motor Vehicles Act is an enactment which is every day in operation 
throughout this country. The Act has undergone many changes in recent times. 
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The rules framed under this Act by different States"in India have been com- 
mented on in appropriate places, The popularity of this commentary has 
steadily grown in the course of last ten years with the publication of every new 
edition. This work is a self-contained and self-sufficient manual dealing with 
Motor Vehicles Act and is bound to be of practical value to all who have to deal 
with this Act. 


The Madras High Court, 1862-1962. Centenary Volume. Published by the 
Editorial Committee of the Centenary of Madras High Court. 1962. Roy 8vo. 
Pages ix +122. Price Rs. 11.50. 


We welcome the commemoration volume of the’centenary of the Madras High 
Court. The first chapter of Part I gives a historical account of the Courts in 
Madras from 1600 to 1962. Succeeding chapters of this Part gives biographical 
sketches of the Chief Justices and certain Puisne Judges, and narrates certain 
details of the contribution of the Bar to the administration of justice. Part II 
includes biographical sketches of Indian Puisne Judges, Part III gives a fair 
idea of the working of the High Court Administration. Portraits of several 
Judges of the High Court have been reproduced. Mr. Justice Anantanarayan 
has taken great interest in the production of this commemorative souvenir. The 
general get up of the volume is excellent. This valuable record of the Madras 
High Court will be highly welcomed by the Bench and the Bar and the appre- 
ciative public at large. 


The Law of Defamation and Malicious Prosecution. By V. MITTER, M.A., LL.B., 
Advocate. ALLAHABAD: Law Book Company, Sardar Patel Marg. 1963. Third 
edition. Roy 8vo. Pages xxii +252. Price Rs. 10. 


Tus Law of defamation in India is based on the English law, with this 
difference that there is no distinction here between libel and slander. The whole 
matter has been so tackled that it gives the reader a complete understanding of 
the subject-matter. The work is divided into two parts: the first part.deals with 
defamation, the second with malicious prosecution. Damages are awarded for 
injury to person, property, or reputation against those who move the criminal 
Courts maliciously and without any reasonable and probable cause. The law of 
defamation is not wholly exotic, because Kautilaya’s Arthasastra contained many 
rules pertaining to defamation. In preparing this work the learned author has 
collected all Indian as well as English cases on the subject. The whole law has 
been carefully discussed in lucid and succinct manner. The present edition has 
been carefully revised and the case law has been brought down to date. The Ap- œ 
pendices contain English statutes on the subject. The Bench and the Bar will 
find this edition useful for purposes of reference. 


The Guardians & Wards Act and Indian Majority Act. By MANOHAR Lau 
SACHDEVA, M.A; LL.B, Advocate. New Drun: The English Book Store, 
T-L Connaught Circus. Eighth edition. 1962. Demi 8vo. Pages iii + 296. 
Price Rs. 9. 


Tus Guardians and Wards Act applies to guardians appointed under the 
Act, and in a few cases to natural guardians. The commentary has been care- 
fully revised in this edition and the case law has been brought down to date. 
In the Appendices the Rules framed by different High Courts under the Act 
have been given. The first four chapters of this book deal with the provisions 
of the Guardians and Wards Act. The remaining part of the book contains the 
provisions of the Indian Majority Act. Courts and lawyers will find this book 
useful in dealing with the provisions of the two Acts. 


The 
Bombay Law Reporter. 


JOURNAL. 
March 15, 1963. 


_ MINORITY AND LIMITATION FOR FILING CLAIM, OBJECTION OR 
SUIT UNDER S. 88, CRIMINAL PROCEDURE CODE, 1898.* 


Prior to 1923, almost all High Courts in India held that criminal Courts eould 
not entertain an enquiry into claims of third parties whose only remedy was to 
file a separate suit in a civil Court and all that the criminal Court could do 
was to stay the sale of the property seized and give the claimants time to esta- 
blish their rights in a civil Court. The Legislature thought it fit and expedient 
to effect necessary and suitable changes in the provisions of law as they stood 
prior to 1923, so as to empower criminal Courts to entertain and inquire into 
the claims and objections of third parties in respect of the sale of the property 
attached under s. 88 of the Criminal Procedure Code, 1898. Hence, sub-gs. 
(6A) to (6H) were inserted by the Amending Act No. XVIII of 1923. Section 
88(6A) provides for an enquiry into claims preferred to or objections made 
against the attachment of any property on the ground that the claimant or 
objector has an interest in such property and that such interest is not liable to 
attachment. It is further laid down that such a claim or an objection must be 
put forth by a claimant or by an objector within six months from the date of the 
attachment order. Section 88(6D) enjoms that auy person whose claim or 
objection has been disallowed in whole or in part by an order under sub-s. (64) 
may, within a period of one year from the date of such order, institute a suit 
to establish the right which he claims in the property in dispute, but subject to 
the result of such suit, if any, the order of the Magistrate shall be conclusive. 

The Criminal Procedure Code nowhere confers any privilege on a minor, 
protecting its civil rights during minority. So, the question as to whether 
a minor is entitled to claim privilege in respect of computation of the period 
of limitation prescribed by s. 88 for filing an application of claim or objection 
or filing a separate civil suit is not free from doubts and difficulties. There 
seems to be no reported ruling directly dealing with the said point. The present 

«article aims at discussion of the said interesting and important proposition of 
law. 

In the first place, we shall have to see as to whether the proceeding or the 
suit under s. 88 is governed by any of the provisions of the Indian Limitation’ 
Act. At this juncture it must be borne in mind that ıt is not correct to say 
that no proceeding under the Criminal Procedure Code is governed by the 
provisions of the Limitation Act. A cursory reference to s. 12, and arts. 150, 
154, 155 and 157 of the said Act is sufficient to convince us that certain actions 
under the Criminal Procedure Code do come within the pale of the Limitation 
Act. 

The relevant portion of s. 29(2) of the Limitation Act runs as under :— 

“..for the purpose of determining any period of limitation prescribed for any suit, 
appeal or application by any special or local law— 

(a) the provisions contained in section 4, sections 9 to 18, and section 22 shall apply 
only in so far as, and to the extent to which, they are not expressly excluded by such 
special or local law; and 

(b) the remaining provisions of this Act shall not apply.” 


*By R. A. Kulkarni, B.A, (Hons.), LL.B., Civil Judge and J.M.¥.C., Gandhinglaj. 


, 
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The Criminal Procedure Code is undoubtedly not a local law within the 
meaning of s. 29(2) of the Limitation Act, the portion of which is quoted above. 
Let us see as to whether it is a special law within the meaning of the said provi- 
sion of law. The High Court of Andhra Pradesh had an occasion to deal with 
the said point while ‘discussing the question as to whether s. 417(4), Criminal 
Procedure Code, precludes the application of the provisions of s. 5 of the Indian 
Limitation Act. The said High Court held in the case of Venkata v. Duvuurw' 
that the Code of Criminal Procedure is a general law relating to procedure and 
not a special law within the meaning of s. 29, Limitation Act. It is respectfully 
submitted that the Criminal Procedure Code is a general law in matters of 
procedure provided for therein. However, in so far as it prescribes a period of 
limitation, it is a special law regarding limitation. I place my reliance on the 
decision of the Nagpur High Court in Sitaram v. Chunmilalsa® wherein it is 
held that any enactment which prescribes a period of limitation for any suit, 
appeal or application is a special law with reference to the Limitation Act. To 
my mind s. 88 which prescribes a period of limitation for filing an application 
of claim or objection or a suit is a special law with reference to s. 29(2) of the 
Indian Limitation Act. It is manifest from s. 29(2)(b) that certain sections 
(of which s. 6 is one) shall not apply to the determination of the period of 
limitation prescribed for a suit or other proceeding by any special or local law. 
It seems that the provisions of s. 6 of the Limitation Act shall not be attracted to 
a proceeding or a suit by a minor under s. 88 of the Criminal Procedure Court. 

To err on the safer side, let us sec as to whether s. 6 of the Limitation Act in 
terms, will come to the rescue of a minor applicant or plaintiff who has failed to 
file either an application of the claim or objection to the attachment of the pro- 
perty within six months from the date of the attachment order of the Magis- 
trate or a suit to establish his right to such property within one year therefrom 
but brings an action thereafter during his minority and claims extension of the 
period of limitation prescribed on the ground of minority. 

Section 6 of the Limitation Act is as follows :— 

“(1) Where a person entitled to institute a suit or make an aiet for the exe- 
cution of a decree is, at the time from which the period of limitation is to be reckoned, 
a minor...he may institute the suit or make the application within the same period after 
the disability has ceased, as would otherwise have been allowed from the time prescribed 
therefor in the third column of the first schedule.” 

The said provisions of law allow a minor a further period of limitation in 
case of a suit or an application for execution of decree for which the period of 
limitation is provided for in the third column of the first schedule. It is manifest 
that the said schedule makes no mention of the period of limitation for any 
application arising out of the provisions of the Criminal Procedure Code. More- 
over, it cannot be doubted even for a moment that the application under s. 
88(64) is neither a suit nor an application for execution of a degree. It is, 
therefore, legitimate to conclude that s. 6 of the Limitation Act does not apply 
to an application under s. 88(6A) of the Criminal Procedure Code. | ue 

Section. 6 controls only period of limitation prescribed in the third column 
of the first schedule and cannot be invoked where limitation is provided by some 
other Act. Section 88(6D), Criminal Procedure Code, has prescribed the period 
of one year for suit to establish rights of the claimant in respect of the attached 
property. The Limitation Act has not provided any period of limitation for 
such a suit. Almost all High Courts in India agree in holding that s. 6 of the 
Limitation Act is expressly limited where limitation is prescribed by the Act 
itself and that where limitation is provided for in some other Act outside the 
provisions of the Limitation Act, such a special limitation is unaffected by s. 6 of 
the said Act. It is, therefore, opined that a suit under s. 88(6D) will not be 
governed by the provisions of s. 6 of the Limitation Act. 


1l D857] Or, L.J. 923, s.o. [1967] ALR. 2 [1944] ALR. Nag. 155, s.o, [1944] 
Andh. Pra. 406. Nag. 250. 
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The next point which deserves our attention is as to whether it is permissible 
to apply the general principle embodied in s. 6 of the Limitation Act, although 
the said section itself may not, strictly speaking, be applicable to an action 
under s. 88, Criminal Procedure Code. 

It is said that s. 6 of the Limitation Act gives legislative recognition to the 
general principle of English Law. Bacon’s Abridgment? contains the following 
passage as a statement of the English law on this point. It is in the following 
terms :— 

“The rights of infants are much favoured in law, and regularly their laches shall 

not be prejudicial to them, upon a presumption that they understand not their right and 
-that they are not capable of taking notice of the rules of law so as to be able to apply 
them to their advantage. Hence, by the common law, infants were not bound for want 
of clam and entry within a year and a day, nor are they bound by a fine and five years’ 
non-claim, nor by the statutes of limitation, provided they prosecute their right within 
the time allowed by the statute after impediment is removed.” 
The decision in King v. Dilliston* is relied upon by the author in support of 
his conclusions quoted above. As pointed out by their Lordships of Madras 
High Court in their decision in Ramana v. Babu,® the authority relied on in 
the passage does not show that according to the English law, infancy is an 
answer to a plea of limitation. It is also pointed out by their Lordships that 
Limitation being the result of statute, it has been held in England that no 
exemption from it can be recognised except what the statute itself provides. It 
is, therefore, respectfully submitted that the express provisions of law cannot be 
qualified or relaxed at pleasure when the statute makes no exception to them. 

Moreover, as held by the Calcutta High Court in its decision in Panchu Gopal 
v. State,® sub-ss. (64) to (6E) of s. 88, Criminal Procedure Code, prescribe a 
complete code for the purpose of determination of the questions which properly 
fall to be considered in the context of an application making a claim or prefer- 
ving an objection with regard, to attachment under s. 88. These sub-sections 
between them.provide a complete machinery by which, so far as the Criminal 
Court is concerned, the rights and interests of claimants or objectors with re- 
gard to attached property have to be determined. In my opinion these provi- 
sions are complete in themselves and render it incongruous to import either the 

general principles or s. 6 of the Limitation Act into them. T am fortified by 
the observations of the Master of the Rolls in Beckford v. Wade.’ He observed 
as under (p. 24): 

“...Many cases have been put, where the Law implies an exception; and takes in- 
fants out of general words by what is called a virtual exception.. where the words of 
a law in their common and ordinary signification are sufficient to include infants, the 
virtual exception must be drawn from the intention of the Legislature, manifested by 
other parts of the law, from the general purpose and design of the law, and from the 
subject matter of it.” 

He has mentioned the Statute of Limitation as an instance of a case in which 
infants would be barred, if it were uot for the introduction of the saving clause. 
It is, therefore, quite obvious from the said decision that minority unless ex- 
pressly provided for in the statute would be no ground of privilege. 

A similar question had arisen for the the consideration of the Privy Council 
in the ease of Mohummud Buhadoor Khan v. The Collector of Bareilly. Bec- 
tion 20 of the Forfeiture Act (Act No. TX of 1859), which requires that persons 
who have any claim that they are owners of the property, which has been con- 
fiscated as a property of another should bring such a claim within one year from 
the attachment or seizure of the property, was before their Lordships for con- 
sideration. ‘The said provisions of law, like s. 88, Criminal Procedure Code, do 
not provide for any extension of the period of limitation preseribed by it, even 

3 Title: Infancy and Age, Scction (g), TV 6 [1956] A.I.R. Cal. 524, s.o. [1055] Cr 
volume, seventh edition, page 348. L.J. 1343. 


4 (1688) 87 E.R. 142. 7 (1805) 11 R.R. 20. 
6 (1912) LL.R. 87 Mad. 186. s (1874) LR. 1 LA. 167. 
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in case of persons under legal disability. The said section is in following terms :— 

“Nothing in this Act shall be held to affect the rights of parties not charged with any 
offence for which upon conviction the property of the offender is forfeited in respect to 
any property attached or seized as forfeited or liable to be forfeited to Government: 

Provided that no suit brought by any party in respect of such property shall be enter- 
tained unless it be instituted within the period of one year from the date of the attach- 
ment or seizure of the property to which the suit relates”. 

It is pertinent to note the observations of Morgan C.J. and Roberts J. in 
Mohummud Buhadoor Khan’s case as regards the nature and the effect of the 
said provisions of law on the interest of a minor. It has been observed as 
under (p. 172): 

“...The law being conceived in general terms, the Courts are not at liberty to 
introduce into it any exceptions, however just and reasonable they may appear, and 
however consistent with the principles on which laws of limitation are ordinarily based. 
The law in question is a special law, and this provision was probably designed to pro- 
mote the speedy assertion and adjudication of all rights put forward to forfeited property. 
The exceptions in favour of minority and other legal disability which the general law of 
the limitation of suits (Act XIV of 1859) contains have no place in this Act, and cannot 
be introduced by the tribunals, which are bound to give full effect to the law, Upon this 
principle the plaintiffs, notwithstanding that they were minors at the time of the seizure, 
can claim no exemption from the operation of sect. 20; and, assuming the property sued 
for to have really belonged to them, yet, as it was seized as a part of the confiscated 
property of Khan Buhadoor Khan, they can now maintain no suit for its recovery, more 
than one year having elapsed from the time of seizure.” 

While discussing as to whether a saving with respect to partics under dis- 
ability must be taken to be, by equitable construction, implied in s. 20 of the 
Forfeiture Act, Sir Montague E. Smith, who delivered the judgment of the 
Privy Council in Mohununud Buhadoor Khan’s case remarked as below 
(p. 176) :— 

“Their Lordships however think it is impossible that any Court*can add to the 
statute that which the Legislature has not done. The limitation is enacted in plain and 
absolute terms. The legislature has not thought fit to extend the period which it has 
prescribed to persons under disability. Where such enlargements have been intended, 
they are found in the Acts containing the limitation, as in the general Act. This Act 
contains no such saving, and their Lordships would be legislating and not interpreting 
the statute if they were to introduce it.” 

These remarks apply with equal force to the provisions of s. 88, Criminal 
Procedure Code, which, like s. 20 of the Forfeiture Act, do not confer any pri- 
vilege on minors regarding the extension of the period of limitation preseribed 
therein. It is, therefore, respectfully submitted that a minor’s application under 
s. 88(6A) or its suit under s. 88(6D), Criminal Procedure Code, is bound to 
fail on the ground of limitation, if the same is filed after the period of limitation 
prescribed therefor, as a minor is not expressly exempted from the operation 
of these provisions of law. 


GLEANINGS. 


Tur Proper Law or a ConTRACT 


Ir frequently happens that different matters affecting a contract are governed 
by correspondingly different national laws. Nevertheless it is believed that in 
almost every case there can usually be found one system of law which is pre- 
dominant. The task of selecting the predominant system, sometimes styled ‘‘the 
ascertainment of the proper law,” has for many years been a problem of consi- 
derable magnitude and especially in the sphere of contract. 

Inevitably the courts have attempted to formulate a general rule which may 
govern every case. Every attempt has invariably given rise to an outburst of 
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erudite legal argument, for it is one of the most difficult and unsafe appifaches 
to a complex problem to endeavour to solve it by generalisation. The ‘‘ascer- 
tainment of the proper law” of a contract is peculiarly a problem which, it is 
submitted, will never be solved by a test-of disarming or even comparative sim- 
plicity. It should, perhaps, be stated at the outset that a review of decided 
cases on this subject is likely to be of only limited assistance in the matter, and 
that, so far, not a great deal of progress has been made towards providing a 
real solution. ` 

The difficulty is presented in its most acute form in those cases where nothing 
has been said expressly by the contracting partieg about their intention at all. 
It is not confined to those cases, because an expressed intention is often obscure 
in meaning or inconclusive or impossible to put into practice: see for example 
Boissevain v. Weil ( (1949) 1 All E. R. 146; (1949) 1 K. B. 482). 

The earlier cases in this country emphasised that the test always to be applied 
should be one of intention. That is the position today in effect, save that a 
concerted attempt has been made to formulate a rule for the ascertainment of 
the true or presumed intention of the parties by reference to the circumstances 
surrounding and forming the subject-matter of a given contract. 

Although this approach does not seem to have reached any real maturity un- 
til 1951, as a result of Lord Simonds’s speech in Bonython v. Commonwealth of 
Australa ((1951) A. ©. 219), the seed was certainly sown by 1894 when Ham- 
lyn and Company v. Talisker Distillery (71 L. T. 1; (1894) A. C. 202) was 
decided. Moreover, Kekewich J. in South African Breweries v. King (82 L. T. 
82; (1899) 2 Ch. 173) adopted in his judgment part of the text of the third 
edition of Westlake on Private International Law, which was published in 1890, 
and rightly gave credit to the learned author for having correctly stated the 
law at that time. Indeed, not only was the law stated in full accordance with 
the cases then decided and with the subsequent House of Lords decision in 
Hamlyn and Company v. Talisker Distillery, but its wording bore a striking 
resemblance to that employed by Lord Simonds in 1951 and by Lord Denning 
in In re United Railways of the Havana and Regla Warehouses ((1960) 2 AU 
E. R. 332; (1961 A. C. 1007). 

Westlake.was of opinion that the proper law should be that of the country 
with which the transaction has the most real connection and not that of the 
place of contract. Lord Simonds propounded the test as being ‘‘... the system 
of law by reference to which the contract was made or that with which the trans- 
action has its closest and most real econnection.’’ This test was expressly ac- 
cepted by a majority of the House of Lords in In re Untied Railways ete., 
although perhaps one may be permitted to wonder whether this would have been so 
had the cases of Mount Albert Borough Council v. Australasian Temperance and 
General Mutual Life Asstrance Society Limited (157 L. T. 522; (1938) A. C. 
224) and The Assunzione ((1954) 1 All B. R. 278; (1954) P. 150) been referred 
to in argument then, as apparently they were not. 

Apart from being, in effect, two separate and alternative tests, which could 
easily conflict in certain cases, its brevity promotes sympathy with the view ex- 
pressed by Lord Radcliffe in the United Railways case when he said: “I do not 
think that the tests for determining the proper law of contract can ever be com- 
prehended under a single phrase, so various are situations and considerations 
that have to be taken account of...’’ Herein surely lies the true answer. 

Small wonder that the decision of McNair J. in Rossano v. Manufacturers Life 
Insurance Company Limited ((1962) 2 All E. R. 214) to apply Lord Simonds’s 
test was prefaced by several days of fascinating argument. Does one detect just 
a suspicion of reluctance on his part to apply it by his saying: ‘‘The test to be 
applied ... has, in my judgment, been authoritatively determined in a manner 
binding on me by the decision of the House of Lords in In re United Railways 
of the Havana and Regla Warehouses LAmited, where their lordships by a majo- 
rity expressly accepted the test laid down in the opinion of Lord Simonds...’’? 
And by his saying ‘‘It does not appear from the reports that Bonython v. Com- 
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mpnwalih of Australia was cited in the argument in the Court of Appeal in 
The Assunzione, or that the latter was cited in the argument in In re United 
Railways of the Havana and Regla Warehouses Limited. In those cireum- 
stances, I propose to apply the test as laid down by Lord Simonds....and ae- 
cepted by the House of Lords ...?? 

It was pointed out in the defendant’s argument and commented upon by Me- 
Nair J. in his judgment that Lord Denning in the United Railways case, when 
restating Lord Simonds’s test, substituted the word ‘‘eountry’’ for what should 
have been system of law. McNair J. thought that this was done per incuriam 
and said that clearly no change was intended. Tater in his judgment he con- 
ceded that acceptance of the substitution of that single word considerably 
strengthened the defendants’ argument. By accident or on purpose Lord Den- 
ning, by doing so, reverted to the exact wording of Westlake in 1890, and—who 
knows ?—may have supplied along with Lord Simonds the beginning of a better 
and more logical test, disarmingly simple though it appears to be—‘‘ The system 
of law by reference to which the contract was made or the conntry with which 
the transaction has it closest and most real econnection.’’—D.T. 


TAPE-RECORDERS 


IN a case tried at Wiltshire Assizes in 1956 Hilbery J. ruled that a tape record- 
ing of a conversation which took place at Salisbury police station could be ad- 
mitted in evidence on the ground that ‘‘it was a first class mechanical reproduc- 
tion and therefore might be said to be the best evidence, in the circumstances, 
of the conversation.” The judge ordered that copies of the transcript of the 
recording should be given to the jury to assist them, and after this had been done 
the recording was played again ((1956) Cr. L. Rev. 442). 

More recently in Scotland a man who complained of blackmail was fitted with 
a microphone designed to transmit the expected conversation to a receiving set, 
loud speaker and tape-recorder which police officers had set up in a room nearby, 
while other officers saw the complainant meet and speak with one of the alleged 
blackmailers at a time when the tape-recorder was recording a conversation. At 
the trial of the blackmailers the tape recording was played back to the jury, 
and evidence was given by an officer who had listened in the room nearby to 
the conversation as it was transmitted through the loudspeaker and a stenogra- 
pher who had reduced to writing a shorthand analysis made by her of the con- 
versation after playing over the relevant tapes several times because it was not 
easy to pick up what was played back. On appeal it was unanimously held 
that the evidence of the officer was competent; and, by a majority, that the 
evidence of the stenographer was very doubtfully competent—-Lord Sorn hold- 
ing that it had been properly allowed: Mope v. TI. M. Advocate ((1960) S.L.T. 
264). 

In Reg. v. Dexter (1899, 19 Cox C.C. 360) it was decided that a solicitor 
might, for the purpose of refreshing his memory, be allowed to look at his own 
accounts of his interviews with the prisoners—severally dictated by him to a 
shorthand writer after each interview, written in longhand by the latter shortly 
afterwards, and read over by the solicitor three weeks after the interviews for 
the purpose of making his bill of costs—although the shorthand writer was alive 
(in New Zealand) and was not called as a witness. Grantham J. said: ‘‘The 
use of a shorthand writer by a solicitor is now so much a part of the daily work 
of his officee...The shorthand clerk is his alter ego and almost part of himself. 
In all these cases it is the peculiar circumstances of each case that must be looked 
to guide us in determining the question.’’’ : 

Finally, where upon trial of an indictment of obtaining money by false pre- 
-tences it appeared that the accused was a time keeper and T.C. a pay clerk in 
the employ of a colliery company, that it was the duty of the accused every 
fortnight to give a list of the days worked by the workmen to a clerk who en- 
tered the days and wages due in respect of them in a time book, that at pay time 
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it was the duty of the accused to read out from the time book the number gf the 
days worked by each workman to T.C., who paid wages accordingly, and that 
T.Č. saw the entries in the time book while the accused was reading them aloud, 
it was held that T.C. might refresh his memory by referring to the entries 
in the time book in order to prove the sums paid by him to workmen. 
There would have been obvious dangers in allowing such a use of the book if 
the witnesses had only seen the entries in the aceused’s absence: Reg. v. Langton 
(1876, 35 L. T. 527; 2 Q. B. D. 296).—L.7. 


Car ‘UNATTENDED ”’” f 


Tae decision of Barry J. in Starfire Diamond Rings Limited v. Angel, 233 
L.T. 310, has recently been reversed by the Court of Appeal (Lord Denning 
M. R., Upjohn and Diplock L.JJ.) (The Times, 17 October). The question was 
whether a car had been ‘‘left unattended’’ within an exceptions clause of a policy 
of insurance relating to jewellery. In order to relieve himself the driver left the 
car, which he locked, at the roadside and walked some 40 yards away. He kept the 
ear constantly in view and could see it from where he stood. After a short while 
he saw a man walking along the road on the far side of the car, partly obscured 
by the car and another car parked alongside. When the man was clear of the car, 
the driver saw he was carrying a suitcase looking suspiciously like that containing 
the jewellery. He immediately gave chase but did not succeed in catching the 
man, who jumped into a car and was driven off rapidly. The window of the 
driver’s car had been broken. 

The Master of the Rolls thought it was a mistake for a lawyer to attempt a 
definition of ordinary words of the kind in question. Upjohn L.J. also depre- 
cated any attempt to expound or further define words like these, which were in 
everyday use and had a perfectly ordinary and clear meaning; and Diplock L.J. 
thought that the meaning of the expression was not susceptible of any prolonged 
exegesis. This seems also to have been the approach of the learned judge, who 
observed that, giving the words their ordinary meaning, ‘‘no sensible person 
would say that this car had been left unattended.’? The Court of Appeal 
took the edntrary view. The Master of the Rolls suggested that the best 
way of finding the meaning of the expression would be to consider the 
converse. If a car was attended, what did it mean? He thought it 
meant that there must be someone who was able to keep it under observation 
and observe any attempt by anyone to interfere with it, with a reasonable pros- 
pect of preventing any unauthorised interference. On the facts of this case it 
seemed to him that the car had been left unattended. His lordship was impres- 
sed by the distance which the driver went away from the car. He could not 
think that the driver could have had his head turned round and be looking over 
his shoulder all the time. For a good part of it he must have been looking ahead 
and then he had moved round into the bushes. It was difficult to think he could 
have seen more than the roof of the car from the place where he was. At that 
distance, and with those powers of observation, it was plain that a thief could 
come up to the ear, crouch down under cover of it, break the glass and extract 
the snitease without the driver seeing it or knowing anything about it. The 
other members of the Court of Appeal took the same view of the facts, with 
the result already stated.—L.T. ° 


OVERRULING OLD DEOISTONS 
A GENERAL guide to the attitude of the House of Lords as regards the over- 
ruling of decisions of long standing may be found in the speech of Lord Lore- 
burn, L.C., in West Ham Union v, Edmonton Union ([1908] A.C. 1), where he 
observed that ‘‘great importance is to be attached to old authorities on the 
strength of which many transactions may have been adjusted and rights deter- 
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mine@ But where they are plainly wrong, and especially where the subsequent 
course of judicial decisions has disclosed weakness ‘in the reasoning on which 
they were based and practical injustice in the consequences that must flow from 
them, I consider it is the duty of this Fouse to overrule them, if it has not lost 
the right to do so by itself expressly affirming them’’. To similar effect are the 
.words of Lord Wright in Admiralty Commissioners v. Valverda (Owners) 
([1938] 1 All E.R., at p. 174): ‘‘This House has, no doubt, power to overrule 
even a long established course of decisions of the Courts, provided it has not 
itself determined the question. It is impossible to lay down precise rules accord- 
ing to which the power will be exercised, but in general this House will adopt this 
course only in plain cases where serious inconvenience or injustice would follow 
from perpetuating an erroneous construction or ruling of law”. The most re- 
cent decision in which the question of overruling a decision of long standing 
arose is Ross Smith v. Ross Smith ((1962] 1 All E.R. 345). In that case their 
Lordships were asked to overrule Simonin v. Mallac ((1860) 2 Sw. & Tr. 67), 
but declined to do so, Lord Reid said that on the whole he would have held that 
the ease should be overruled, but that he would not pursue the matter because 
the other members of the Court were divided on this issue. Lord Cohen pointed 
out that the decision had stood for over a hundred years, and that it had been 
followed or applied in a very large number of cases not only in this country but 
in many other parts of the Commonwealth. In these circumstances their Lord- 
ships should, he thought, hesitate long before they overruled it. Lord Morris 
of Borth-y-Gest was of a.similar opinion. On the other hand, Lord Guest 
considered that the brocard, communis error facit lex, did not apply to 
questions of jurisdiction. If the Court had no jurisdiction, it could not confer 
jurisdiction on itself by wrongfully assuming it, as it had done, in his opinion, 
in Simonin v. Mallac, and if the ground of the decision that the Courts of the 
place where a contract was made had jurisdiction were upheld, it might lead to 
worse confusion in private international law.—L./. 


Motor Car Insurance: Expiry or Cover Norn: 


Every motorist will be interested in the decision of the Court of Appeal in 
Cartwright v. MacCormack (Trafatgar Insurance Co, Ltd., Third Party) (The 
Times, November 20, p. 7). In this case the insurance company had issued a 
temporary cover note granting the insured comprehensive motor car insurance. 
He was involved in a road accident at 5.45 p.m, on December 17, 1959, and the 
question before the Court was whether the company was bound to indemnify 
him in respect of the damages which he had had to pay to a motor cyclist who 
had been injured. Everything turned on whether the cover note had expired. 
It contained a column entitled ‘‘Effective time and date of tommencement of 
risk”. Under the heading ‘‘Time’’ had been inserted ‘‘11.45 a.m,’’, and under 
the heading ‘‘Date’’ was written ‘‘2.12.59’’. Another part of the note contained 
the words ‘‘this cover note is only valid for fifteen days from the commence- 
ment date of risk”. Also included in the note was a statement that ‘‘under no 
circumstances is the time and commencement of risk to be prior to the actual time 
of issue of this cover note’’. The insurance company contended that they were 
not liable because the period for which the note had been issued had expired, 
i.c., that the period started at 11.45 a.m. on December 2 and expired at 11.45, 
a.m. on Deecemher 17, six hours before the accident happened. The Court of 
Appeal, however, considered that the time did not begin to run until midnight 
of December 2, and that consequently the insured was entitled to be indemnified. 
Harman, L.J., said that the time of 11.45 a.m. was inserted to protect the com- 
pany until that hour of the day, showing that it was not at risk until that time. 
The duration of the company’s liability was expressed as fifteen days from 
the commencement date. Tt was not fifteen days from the commencement of 
visk. The risk ran from 11.45 a.m., but the date of commencement was Decem- 
ber 2, The note therefore expired fifteen days from December 2, and those 
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words excluded the first date and began at midnight. Perhaps the resulfof this 
decision will be that insurance companies will look closely at the terms of the 
cover notes which they issue to ensure that their duration is in accordance with 
their intention. The cover notes issued by some insurance companies expressly 
state, for example, that ‘‘the insurance is hereby provisionally held in force for 
fourteen days from noon, September 17, 1962’’. Here there can be no doubt 
as to the time of expiry. Jn the case of certificates of insurance as distinct from 
cover notes the period is more closely defined, e.g., from ‘‘Noon September 17, 
1962 until noon September 17, 1963’’—LJ. 


TREASURE: Riaat or CROWN 


AN interesting case relating to ‘‘the St. Ninian’s Isle Treasure”, Lord Advo- 
cate v. Aberdeen University and Another, is reported in ([1962] S.L.T. 85). 
A. team of students from the university of Aberdeen were engaged, in July, 
1958, on an excavation project on St. Ninian’s Isle, Shetland, when they came 
upon twele brooches, seven bowls and certain other articles in the remains of a 
wooden box under astone slab. The collection became known as the St. Ninian’s 
Jsle Treasure. Subsequently the Lord Advocate, on behalf of the Crown brought, 
an action for a declarator against the university and the owner of the land on 
which the treasure was found, that the treasure, presently in the custody of the 
university, belonged to the Crown. Both the defenders pleaded that the pur- 
suer had no title to sue. They offered to prove that the articles formed part of 
the movable wealth of an early Celtic Church, and the parties agreed that the 
objects were found on land held on udal tenure. The pursuer claimed the ob- 
jects as a treasure or, alternatively, as things Jost, abandoned and ownerless, under 
the principle quod nullius est fit domini regis. The defenders contended that 
that principle was an incident of the feudal system and had no application 
where the Jand on which the objects were found was held on udal tenure since 
the owner of the land, the udaller, then became the owner of the objects. Tord 
Tunter rejected that plea, holding that the right to treasure was a right belong- 
ing to the’Sovereign by virtue of his royal prerogative, that the maxim quod 
nullius est fit domini regis was much older than feudalism and applied to things 
abandoned or lost as well as to treasure, and that the ordinary Jaw of Scotland 
fell to be applied as, in general, the Jaw of Scotland applied in Shetland as on 
the mainland. Accordingly, a decree de plano was pronounced, but it appears 
that a reclaiming motion has heen lodged. Among the English authorities which 
were considered was A.-G. v. Trustees of the British Museum ([1903] 2 Ch. 598), 
a case relating to the Celtie gold articles which were found in a field in Northern 
Ireland.—LJ. , 


NULLITY : JURISDICTION 


In Cheni (otherwise Rodriguez) v. Cheni Sir Jocelyn Simon, P., decided 
that the Bnglish Court had jurisdiction to adjudicate on a marriage which was 
monogamous at the time of the proceedings, albeit potentially polygamous at the 
time of its inception. 


In 1924, the husband and the wife, who were Sephardic Jews domiciled in 
Egypt, went through a ceremony of marriage in accordance with Jewish rites. 
At the same time they entered into a marriage contract known as a Katouba, 
which provided that the husband could not take a second wife even if after ten 
years she had not borne him a living child, except with the authorisation of the 
Rabbinical Court. The husband was the maternal uncle of the wife. In 1926 
a child was born. In 1957 they came to England where they were now domiciled. 
The wife now by her petition sought to have the marriage declared null and 
void on the ground that the parties were within the prohibited degrees of con- 
sanguinity. The husband raised the preliminary point that the Court had no 
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jurisdigion to hear the suit since the marriage was potentially polygamous. At 
the hearing it was established (i) that by Jewish law’ the birth of the child in 
1926, 4.e., within ten years after the marriage, had rendered the marriage mono- 
gamous for all purposes; (ii) that by Egyptian law the validity of a marriage 
was determined by the religious laws of the parties; and (iii) that by Jewish law 
the marriage between uncle and niece was not prohibted. 


It was held that (i) the Court had jurisdction to hear the suit since at the 
date of the proceedings the marriage was monogamous (observations of Lord 
Merriman, P., in Sowa v. Sowa [1960] 3 All E.R., at p. 199, and Chochuku v. 
Chochukw ([1960] 1 All E.R., 253, applied), and (ii) the marriage between the 
parties would be recognised as valid by English law since it was so recognised by 
the Court of the domicil at the time of the ceremony and since the marriage of 
uncle and niece was not contrary to the general consent of Christendom or of 
civilised countries, if that were the test, nor contrary to publie policy, if that 
were the test, nor was the validity of the marriage contrary to the conscience of 
the English Court. : 


Kemble, the exception stated in Story’s Conflict of Laws (1st edn., p. 640, 8th 
edn., p. 188) that no Christian country will recognise the validity of marriages 
‘deemed incestuous by all Christendom”? does not represent the law; but the 
true rule seems to be that the Courts of this country will refuse to recognise and 
give effect to a capacity or incapacity to marry by the law of the domicil on the 
ground that it would be unconscionable to do otherwise.—L.J. 


Norges or WrtNess CuECKED with Tarp RECORDING 


In E. v. Mills, R. v. Rose the appellants with two other men were charged 
with burglary and larceny, were cautioned and were confined in separate cells 
in a local police station, pending trial. A corridor divided the cells from each 
other and a tape recording machine was placed in a nearby empty cell. The 
four men shouted incriminating remarks to one another across the corridor. 
At the trial, a policeman gave evidence that he himself heard and remembered 
the various remarks which passed between the appellants and that he could 
confirm from his own human memory the accuracy of records of these conversa- 
tions which were on the tape and which he had caused the machine to play back 
to him for the purpose of checking and improving his own note made from 
memory. The tape recording was not itself used in evidence, nor was any device. 
of concealing a microphone in a cell in order to pick up conversations conducted 
between occupants of the same cell employed. There was no suggestion that the 
tape had been tampered with between the time when the conversations took 
place and the time when the policeman played it back in ordtr to check and 
improve his own note. The qnestion to be determined was whether that evidence 
was admissible. : 


It was held by the Court of Criminal Appeal that the evidence of the conversa- 
tion was admissible, because (i) the tape recorder was used by the policeman to 
perform the function which would otherwise have been performed by a pen or 
pencil in his own hand, and he used the record produced by that piece of mecha- 
nism, which he was employing as his tool, to refresh his memory when he was 
giving evidence; alternatively, the machine, albeit inanimate, was set by the 
policeman to perform the function of making a record, and, very soon after the 
conversations had taken place, the policeman adopted as accurate the record 
which the machine had made, and thereupon it became his own record and was 
in all respects and for all relevant purposes the equivalent of a note made by 
him in his own notebook, sufficiently shortly after the occurrence of the conver- 
sations, to which he was entitled to refer when giving evidence, and (ii) it was 
not the effect of the Judges’ Rules to put a man who had been cautioned into 
a state of asylum free from any eavesdropping or potential use of anything he 


VOL. LXV.] JOURNAL, 43 


might say and the tendering of evidence of the conversation was not in breach 
of those rules.—L./. 


REMOTENESS OF DAMAGE 


A point of some interest concerning remoteness of damage arose in Warren 
v. Scruttons, Ltd, ({1962] 1 Lloyd’s Rep 497). In this case at stevedore sued his 
employers in respect of personal injuries he had suffercd whilst he was helping 
to unload a cargo in the London docks. Paull, J., held that they had been negli- 
gent in permitting the nse of a defective wire in a set of ropes in that they had 
allowed it to be become worn and frayed, and therefore dangerous to anyone 
who caught hold of it. The stevedore had done so and scratched his finger on 
it. It became poisoned and he had to have a small piece of it cut off. Unfortu- 
nately the infection spread, and an ulcer developed in one of his eyes and caused 
his vision to become blurred. It appeared that when he was a young man, this 
eye had been injured and he had an ulcer on it. The medical evidence was to 
the effect that an eye which had been affectel in this way, might always get 
further ulcers if there came into the body some condition which caused a high 
temperature or which brought into it certain viruses or germs. This was what 
actually happened, so the question was whether the damage to the eye was too 
remote. Counsel for the employers argued that the effect of the case of The 
Wagon Mound ([1961] 1 All E R. 404) was that in each case one had to see what 
was the foreseeable demage which might be caused. It was not reasonable to 
think that the employers could foresee that the mere fact that a finger was prick- 
ed could bring about this eye condition, nor was it reasonable for them to know 
that stevedore had this condition nor for them to foresee, if they knew it, that a 
pricked finger could in fact cause an ulcer in the eye. The learned Judge, how- 
ever, rejected this argument. He quoted with approval the words of Lord 
Parker, O.J., in Smith v. Leech Brain & Co., Itd.((1961] 3 All E. R. 1159), 
where he had said in reference to, the The Wagon Mound (supra): ‘‘The Judi- 
cial Committee were not, I think, saying that a man is only liable for the 
extent of damage which he could anticipate, always assuming the type of injury 
could have.been anticipated. I think that view is really supported by the way 
in which cases of this sort have been dealt with in Scotland. Scotland has never, 
as far as I know, adopted the principle laid down in Polemis, and yet I am quite 
satisfied that they have throughout proceeded on the basis that the tortfeasor takes 
the vietim as he finds him”. Paull, J., then observed that what Lord Parker 
was saying was that one must Jook to the type of damage to see whether it was 
of a type which could reasonably be anticipated. The type of damage in the 
present case was a pricked finger, and once it was found that damage could 
have been reasonably anticipated, then any consequence which resulted because 
the particular individual had some peculiarity was a consequence for which the 
tortfeasor was liable —L.J. 


SEEN To BE DONE 


Tre Belgian trial of mother for killing her deformed thalidomide baby, and 
of her family and doctor for being concerned, naturally aronsed widespread 
interest and the deepest sympathy. Yet, as horrifying as some of the evidence 
were certain reported manifestations of that interest in the court: television 
cameras, opera glasses and prolonged applause. It is vital to the interests of 
justice that a trial shall be pubie, but it is important to keep a sense of perspec- 
tive to prevent its degenerating into a spectacle. The publicity is to aid the 
court’s function, and once a fair trial is achieved further publicity is both un- 
necessary and undesirable, above all where it interferes with the condnet of the 
ease. To many, the witness box is a great enough ordeal without the thought 
of a vast unseen audience. Sensibly, in this country photography in court is 
banned, as indeed is sketching a judge, magistrate, coroner or any litigant or 
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juror Criminal Justice Act, 1925, s. 4. As far as we know, no one has yet 
tried privately to use a tape recorder in court (although an official experiment 
is under way, presumably to see whether shorthand writers could be superseded). 
In the United States there is great pressure to allow television cameras in the 
courts. It is argued that there is a constitutional right for television to be ad- 
mitted to report, like representatives of the written Press. So far the pressure 
has been resisted, and it is to be hoped that this will continue: the televised 
congressional committee hearings of the McCarthy era did not inspire confidence. 
A free Press is important, but its demands must be balanced against those for 
scrupulous justice. We have recognised the need to restrict publication of pro- 
ceedings in certain cases, e.g., divorce hearings: Judicial Proceedings (Regula- 
tion of Reports) Act, 1926; and juvenile court hearings: Children and Young 
Persons Act, 1933, s. 49. This could well be extended to committal proceedings 
before justices.—S.J. 


EN Ventre Sa Friamatrn’’ 

En ventre sa frigidaire” is the striking description coined by a young Ame- 
rican woman law student to describe the difficult legal situation, in the light of 
the Rule ‘against Perpetuities, created by the possibility of posthumous children 
being born following the use of sperm deposited in a sperm bank gome considera- 
ble time after the father-depositor’s death. It seems that a sperm bank has 
been founded in the U.S.A. principally in order to protect the issue of astro- 
nauts from mutations resulting from ionizing radiation in space; a technique 
has been developed for them to deposit their sperm in such a bank and to pre- 
serve it indefinitely through a refrigeration process. Writing in last month’s 
issue of the American Bar Association Journal, Professor W. Barton Leach sug- 
gests that a sensible solution would be to extend the measuring life to the period 
of reproductivity. In support, he cites Lord Nottingham’s reply in the Duke 
of Norfolk’s Case (1683), 3 Ch. Cas. 1 (the fountain-head of the Rule against 
Perpetuities), to the question where he would draw the line: “I will tell you 
where I will stop: I will stop wherever any visible inconvenience doth appear.”’ 
—§.J. 


Dissnctrxa Us 


“‘Scaar and spice and all things nice” is not likely to be the recipe for a 
good solicitor, but it is diffieult to define the right ingredients. An article in 
this month’s Law Soctety’s Gazette attempts this in considering solicitors’ train- 
ing. The list is long and almost comprehensive, but the author admits that few 
if any solicitors would ever achieve the ideal combination of them all. What 
then are the outstanding qualities that solicitors should invariably have? Legal 
knowledge, humanity, integrity, patience? Clearly they must have technical 
knowledge, and this was early recognised. Damages of £20 were awarded to 
a counsellor-at-law of whom the defendant had said: ‘‘He is a paltry lawyer, 
and hath as much law as a jackanape’’ (Palmer v. Boyer (1594), Cro. Eliz. 
342). In “The Services of a Solicitor,” Mr. H. J. B. Cockshutt attributed to 
a really good solicitor the power of clear and logical thought and general experi- 
ence of life. In a very practical vein, The Law Society in its pamphlet ‘‘Becom- 
ing a Solicitor” adds ‘‘a capacity for hard work.’’ We should like to think that 
popularity could be added. Literary men have not always helped our reputa- 
tion. Dickens’ strictures do not need to be repeated. Shakespeare wrote: ‘‘The 
first thing we do, let’s kill all the lawyers’? (Henry VI, Pt. II, Act IV). Per- 
sonal popularity is not necessarily the same as professional popularity. To 
achieve this, we can make two efforts. First, to explain ourselves to laymen; 
secondly, to understand more what our clients really want of us. Professional 
men in the publie relations field can help us with both these objects. As Mr. 
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Cockshuut also ays, ‘‘Naturally enough, solicitors vary the one from the other.” 


u vong not have it otherwise, but they need not be so widely misunderstood. 


MEDICO-PHOBIA 


AN unusual case of a man disliking doctors and hospitals to such an extent as 
to amount to a genuine phobia is recorded in decision No. R (S) 7/61 of the 
Natioual Insurance Commissioner. The case concerned a claimaut for sickness 
benefit, employed by a nationalised industry, who did not claim benefit until 
44 months after he was first incapable of work, well outside the stipulated time 
limit for the making of a claim unless good cause for the failure to claim could 
be shown. At the hearing of the case before the local appeal tribunal it emerg- 
ed that during the 1914—18 war the claimant had been severely wounded and, 
as a result of the operations and very painful treatment for his multiple wounds 
and his subsequent illnesses, he had developed an aversion to doctors and a 
dread of hospitals. The president of the local branch of the British Legion had 
expressed the opinion that the psychological effects of his medical experiences 
had no doubt been most painful to him, particularly as otherwise he was a 
very hardy and forthright sort of man. It was only under pressure from his 
wife and’ an area welfare officer of his employers that the claimant was even- 
tually persuaded to see his doctor. In allowing the claimant’s appeal and bold- 
ing that there was good cause for the delay in claiming sickness benefit, tho 
Commissioner remarked that if the true view of the case were only that the 
claimant had a dislike of seeing his doctor or going to hospital, as many people 
have, he could not have found good cause, but in the instant case he was satisfied 
that a genuine phobia had prevented the claimant from taking any action al- 
though he was obviously incapable of work.—_S./. 


DAMAGES: SERIOUS BRAIN INJURY 


In Shephard v. H. West & Son, Ltd. decided on 4th October, 1962 (S.J. Vol. 
106, p. 817) the plaintiff, forty-one years of age, a married woman with three 
children was severely injured by a lorry owned by the defendant company and 
driven by their servant, the second defendant. The injuries caused resulted in 
cerebral atrophy and paralysis of all four limbs; the plaintiff was unable to feed- 
herself and had no control over her organs. She could not understand what was 
said or shown to her, but could have some slight communication by movement of 
the eyes and face and a slight flicker of movement in the right hand. She was able 
to recognise her husband, numbers and colours. Paull, J., found the defendants 
negligent and, considering the case worse than Wise v. Kaye [1962] 1 Q.B. 638; 
since this plaintiff might well appreciate to some extent her condition, he in- 
creased the general damages in Wise v. Katfe—£ 15,000—by £ 2,500, awarding 
the plaintiff £ 17,500 general and £ 1,600 special damages. The defendants 
appealed on the issues of liability and damages. 


Lord Denning, M. R. (Upjohn & Diplock, L. JJ. agreeing) said that on the 
issue of liability there was evidence on which the judge could find as he did 
and the appeal on that head should be dismissed. On the question of damages, 
the case raised questions analogous to that in Wise v. Kaye, supra, by which the 
court was bound, and there was no reason why the judge’s award should not be 
upheld even though this plaintiff might die at any time. The only reason for 
disputing the award was the judge’s view that this plaintiff was in a worse condi- 
tion than the plaintiff in Wise v. Kaye becausc, having an ability to do some 
small things, she must have some knowledge of the state to which she had been 
brought by the accident, and because the judge had on that ground increased the 
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amount given in Wise’s case as general damages. His lordship sae no error in 
what the judge had done. The appeal was dismissed.—_S./. 


CIARACTER IN ISSUE: AFFIRAATIVE EVIDENCE or Previous Convictions 


In R. v. Makenzie (S.J. Vol. No. 106, p. 819) at Essex Quarter Sessions for 
receiving goods knowing them to have been stolen, the appellant, who conducted 
his own defence, suggested, during cross-examination of the police officer who had 
inquir ed into the matter, that, had the officer been rather more diligent in his in- 
quiries, he would have discovered that the guilty person was not the. appellant but 
someone else. On a submission by counsel for the prosecution, the deputy chair- 
man ruled that that amounted to an attack on the character of the police officer. 
Evidence was then led about the appellant’s previous convictions. The appellant 
did not give evidence, and was convicted. He appealed. 

Paull, J., (Thesiger & Howard, JJ. agreeing) said that the appellant’s sugges- 
tion did not amount to an attack upon the character of the police officer, and the 
deputy chairman was wrong in holding that it did. The only right given bv the 
Criminal Evidence Act, 1898, s. 1(/) (ii), was that, if the character of a prose- 
cution witness was attacked by defence, the accused person, if and when he gave 
evidence, might be cross-examined with regard to his own character (R. v. But- 
terwasser [1948] K.B. 4). That was the extent of the right, and there was no 
other right apart from it. The deputy chairman was wrong also in permitting 
the prosecution to give affirmative evidence of the appellant’s character. It was 
- impossible for the conviction to stand. Appeal was allowed.—S.J. 
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The Rule aganst Perpetutties. By J. H. C. MORRIS, D.C.L., BARRISTER-AT- 
Law, Fellow, Magdalen College, Oxford and W. Barton LraoH, LL.B., 
Story Professor of Law, Harvard Law School. Lonpon: Stevens & Sons 
Ltd., 11, New Fetter Lane. Bousay: N. M. Tripathi (P) Ltd., Princess 
Street. Secoud edition. 1962. Demi 8vo. Pages li + 352. Price Rs. 56. 


Tus book explains in simple language the genesis of the Rule against 
Perpetuities. It shows how the rule functions in its modern environ- 
ment and fulfils the needs of modern society. It offers a critical comment to 
assist the legal profession in developing the law of perpetuities free from the 
defects of existing doctrine. English, Irish and British Commonwealth deci- 
sions on the Rule of Perpetuities have been fully referred to. Important Ameri- 
can decisions bearing on the subject have been included. This is a splendid 
contribution to legal literature. It is a most thought provoking work contain- 
ing clear and lucid statements on the subject. It traces the complexities of 
the rule against perpetuities in a masterly manner. The principles are illus- 
trated by fascinating examples from decided cases. Many important portions 
of the book have been revised and re-written in the present edition. Lawyers 
and law students will find this book of immense value in dealing with the 
principles embodied in the Rules. 


Industrial Property and Copyright. By J. A. Buanco WHITE, BARRISTER-AT 
LAW. LONDON: Stevens & Sons Limited, 11, New Fetter Lane. Bompar: N. 
M. Tripathi (P.) Ltd., Princess Street. 1962. Crown 8vo. Pages xv + 242. 
Price Rs. 20. 


Tus book is a combination of three books published by the learned author 
after the second world war. It is designed to provide a simple explanation of 
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the law governing the subject. It assists the business man with enough know- 
ledge to let him know when he needs to seek the lawyer’s advice. It deals with the 
special kind of legal knowledge. Most of the law discussed here is embodied 
in some Acts of Parliament. Those who have to deal with trade-marks, patents 
and copyright will find this book a helpful guide. 


Mulla on the Indian Registration Act. Sixth edition by J. R. Douranpwar, 
B.A, LL.B., President, Maharashtra Revenue Tribunal, Bombay, one time Re- 
membrancer of Legal Affairs. Bombay: N. M. Tripathi (Private) Ltd., Prin- 
cess Street. Lonpon: Sweet & Maxwell Ltd. 1963. Roy 8vo. Pages xxxv + 
411. Price Rs. 18. 


Trus edition of Mulla’s Indian Registration Act has been published twelve 
years after the fifth edition. During that period many new decisions of the 
Supreme Court as well as of the different High Courts have been reported 
and the learned author of the present edition has carefully referred to all 
these decisions. The Registration Act has been amended by different States 
and all these amendments have been fully noted. The learned author has taken 
great pains in fully explaining the various provisions of this Act in the light 
of new decisions. This edition has beeu prepared with great care and conside- 
ration and we are sure that it will find a ready welcome in the legal world. 


Income Tax Law in India. By S. V. PIKALE, B.A., LL.B, aud H. C. Banavaut, 
M.A., LL.B., Advocate, Bombay High Court. Bompay: N. M. Tripathi (Pri- 
vate) Ltd., Princess Strect. Lonpon: Sweet & Maxwell Ltd. 1962. Roy 8vo. 
Pages 276. Price Rs. 12.50. 


Trus book has been written with the object of fully explaining the intri- 
cate provisions of the Act. The whole income-tax procedure has been traced 
step by step with great clarity of expression in order that the reader may 
grasp the principles without any difficulty. The value of this book consists in 
the fact that many examples worked out from actual cases have been dis- 
cussed in detail step by step for the guidance of the reader. Income-tax Officers, 
students appearing in the Chartered Accountants examination and the In- 
come-tax Departmental examinations will undoubtedly find this book of 
great practical assistance. 


Planning Appeals and Inquiries. By Lionzen A. BLUNDEL, LL,M., aud QEORGE 
DOBRY, M.A, BARRISTER-AT-LAW. Lonpon: Sweet & Maxwell Limited, 11, 
New Fetter Lane. Bouwpay: N. M. Tripathi (P) Ltd., Princess Street. 1962. 
Demi 8vo. Pages xxvii + 100. Price Rs. 18. 


Tris guide to Planning Appeals and Inquiries deals with a field of planning 
law and practice. Jt begins at the stage of refusal of planning permission and 
sets out the subsequent steps: the drafting of a notice of appeal, the prepara- 
tion of evidence and the procedure in Court. The object of the book is to assist 
the person presenting a case at an appeal or enquiry, be he an advocate, a surveyor, 
a developer, or the representative of the local planning authority, with a con- 
cise account of the available procedure The subject of development plan in- 
quiries is carefully discussed. Those who are interested in planning and in- 
quiries will find this guide very helpful. 


Essays on the Indian Penal Code. Prepared under the auspices of the Indian 
Law Institute, New Delhi. Bompay: N. M. Tripathi (Private) Ltd., Princess 
Street. LONDON : Sweet & Maxwell Ltd. 1962. Roy 8vo. Pages xix + 188. Price 
Rs. 15, 
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Tms book presents a valuable introduction to criminal law in India. The 
Indian Penal Code replaced the unsatisfactory Regulations on criminal law 
which existed in British India till 1862. The Code has been amended on more 
than fifty occasions. In 1961, a seminar was held at Hyderabad, under the 
auspices of the Indian Law Institute to conduct an enquiry into the working 
of the Code. Almost all the States of India were represented at that seminar 
through judges, law officers and advocates. Fifteen Universities of India took 
part in the deliberations. The genesis of the present volume is the working 
paper, which formed the basis of deliberations of the Hyderabad Seminar. At 
the seminar the substantive law of crimes in India received a detailed analy- 
sis. The signifivance of the various issues raised in this volume provides an 
inducement for subsequent studies. The historical background of the criminal 
law has been vividly traced. The Appendix provides a comparative table of 
penal provisions in the Code and other special Acts that have application in 
India. This is a very learned disquisition on the Criminal law and is bound to 
provide a faithful picture of the whole subject. Law professors will find this 
work of great practical utility. 


Supreme Court Digest of Labour Law Cases, Vol II. By. V. B. Kuer, Senior 
Personnel Officer, Associated Cement Companies Ltd. Bombay. BOMBAY: 
Thacker & Company Limited, Rampart Row, Fort. 1961. Demi 8vo. Pages 
xii -+ 807 Price Rs. 15. 


INDUSTRIAL Law is gaining grcat importance since the establishment of the 
Indian Republic. Principles of cardinal importance in the field of labour ye- 
lations have been propounded by the Supreme Court and these principles have 
been gathered together in this Digest. The first volume of this series contained 
decisions relating to labour laws reported upto April 1959. In the present 
volume decisions reported between May 1959 and December 1960 have been 
included. The learned author has systematised the principles of ‘labour laws. 
The case law on any particular topic can be ascertained with great ease by a 
reference to this Digest. Labour Tribunals and those who have to deal with 
Industrial Law will find this Digest very helpful. 


Law relating to Government Servants and Servants of Statutory Bodies. By 
Karasa NATH GOYAL, M.A., LL.B., Civil and Sessions Judge. Cancurra: East- 
ern Law House (Pvt.) Ltd, 54, Ganesh Chunder Avenue. 1962. Roy 8vo. 
Pages 355 + xvi. Price Rs. 15. 


THERE is no book dealing with the subject tackled in this book. The case law 
dealing with the subject both Indian and foreign has been collected with great 
care. The whole subject has been discussed in all its aspects in a masterly man- 
ner. Law relating to employees of local bodies as well as of other statutory 
corporations has been fully discussed, and points of difference clearly brought 
out and carefully noted. This book will prove very useful to the Bench and 
the Bar as it relates to a subject not discussed by any other author. 


Gold Control Rules, 1963. By VASANTRAO N. Narvexar, Advocate. BOMBAY : 
Consolidated Printers (Pvt.) Ltd. 1963. Roy 8vo. Pages 44. Price Rs. 3. 


Tae Gold Control Rules are clearly explained and their significance has 
been fully brought dut. The learned author has ineluded nine special forms 
dealing with the applicability of the Gold Control Rules. People who are wor- 
shippers of this precious yellow metal will find this brochure of much interest. 


` The 
Bombay Law Reporter. 


JOURNAL. 
April 15, 1963. 


A PAN PATTI DEALER, WHETHER A PROCESSOR OR A 
MANUFACTURER. > 


Ort and often an interesting question crops up for consideration as to whe- 
ther under the provisions of the Bombay Sales Tax Act, 1953, a pan patti 
dealer can be said to be a processor or a manufacturer. The relevant portion 
of s. 5 of that Act is as follows: 

“5. Incidence of tax—(1) Every dealer whose turnover either of all sales or of all 
purchases made during— 

(a) the year ending on the 31st March 1954, 

Or 

(b) the year commencing on the Ist April 1954, has exceeded or exceeds— 

(i) in the case of a dealer who brings any goods into the State of Bombay or to 
whom any goods are despatched from any place outside the State of Bombay whether 
by land, water or air, Rs. 10,000 provided that the aggregate value of the goods so 
brought or despatched during the said period is not less than Rs. 2,500; 

(ii) in the case of a dealer who produces, collects, extracts, manufactures or pro- 
cesses any goods, Rs. 10,000 provided that the value of the goods produced, collected, 
extracted, manufactured or processed during the said period is not less than Rs. 2,500; 

(iii) in the case of any other dealer Rs. 25,000; shall be liable to pay the tax under 

this Act on his turnover of sales and his turnover of purchases made on or after the 
appointed day:” 
Neither the word ‘‘manufacture’’ nor the word ‘‘process’’ is defined in the 
Act of 1953. In the Bombay Sales Tax Act, 1959, the word ‘‘process’’ is not de- 
fined, but the word ‘‘manufacture’”’ is defined in s. 2(17), the definition being 
as follows: 

“2. (17) ‘manufacture’, with all its grammatical variations and cognate expressions, 
means producing, making, extracting, altering, ornamenting, finishing or otherwise pro- 
cessing, treating, or, adapting any goods; but does not include such manufactures or 
manufacturing processes as may be prescribed;” ` 
We are concerned not with the Act of 1959 but with the Act of 1953 and we 
have to see whether under the provisions of that Act the panpatti dealer can 
be said to be a manufacturer or a processor. It is common ground that a pan- 
patti dealer prepares panpattis out of betel leaves, lime, kAatta, ete. There is 
no direct case on the point as to whether by preparing panpattis out of 
betel leaves, lime, ete., such person can be called a pnocessor or a manufacturer. 
By way of analogy some cases may be noted. 


In the case of Hiralal Jitmal v. Commissioner of Sales Tax’, it is held that 
to constitute ‘‘manufacture’’ for the purpose of the Madhya Bharat Sales Tax 
Act, 1950, it is not necessary that there must be a transformation in the mate- 
rials and that the transformation must have progressed so far that the manu- 
factured article becomes commercially known as another and different article 
from the raw materials, and that all that is necessary is that the material 
should have been changed or modified by man’s art or industry so as to make 


*By Ram Keshav Ranade, LL.M., Sales Tax 1 (1957) 8 S.T.C. 325. 
Tribunal, Bombay. 
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it capable of being sold in an acceptable form to satisfy some want, or desire, 
or fancy or taste of man. In that case a person wks engaged in the work of 
printing and dyeing textiles purchased by him and in the business of selling 
or supplying the printed and dyed material, and he was held to be a manu- 
facturer withinthe meaning of the definition given in s. 2(k) of the Madhya 
Bharat Sales Tax Act, 1950. The view adopted in the case of Kulkarm v. The 
State? is that the breaking of boulders into metal (git#) is ‘‘manufacture’’ 
within the meaning of the definition given in s. 2(t) (a) of the Madhya Pra- 
desh Sales Tax Act, 1947. In the case of Bell Mark Tobacco Co. v. Govern 
ment of Madras®, the assessees were dealers in chewing tobacco which they 
also sold in the packets prepared by them, and at the stage when the assessees 
purchased the tobacco, the mam process to which the tobacco was subjected 
was that it was soaked in jaggery water, dried in shade and subjected periodi- 
cally to the process of bulking. The agsessees subjected the purchased tobacco 
to the same process during the time the tobacco was bonded in the warehouse. 
After the tobacco was taken out of the warehouse, it was again soaked in jag- 
gery water and then flavouring essences were added, leaf was shredded and 
the shredded tobacco was packed and labelled. The Tribunal found that the 
tobacco the assessees purchased had not been subjected to any manufacturing 
process prior to that purchase and the process to which the assessee subjected 
the purchased tobacco before they sold it in packets as chewing tobacco was 
manufacturing process. It was held by the Madras High Court that there was 
material on the record to justify the finding of the Tribunal, and, therefore, 
the sales effected by the assessees fell within the scope of s. 5(vti) of the Madras 
General Sales Tax Act, 1939. 


The word ‘process’ has not been defined in the Bombay Sales Tax Act, 1953, 
and according to Webster’s New International Dictionary, Second Ed. 
(p. 1972) ‘process’ means ‘‘to subject to some special process or treatment; 
to subject to a process of manufacture, development, preparation for the market, 
ete., to convert into marketable form, as livestock by slaughtering, grain by 
milling, cotton by spinning, milk by pasteurizing, fruits and vegetables by sort- 
ing and repacking.’’ In the present case in the preparation of panpattis there is 
nothing but a manual application of energy to bring together the different 
articles such as betel leaves, lime ete., so as to prepare panpatti. The proper 
view is that the preparation of panpatits from betel leaves, lime, ete., cannot 
be regarded as process or manufacture. There is no application of mechanical 
force so as to subject various articles to a process or manufacture, development 
or preparation. It is contended that in the preparation of panpattts which are 
sold in the market some skill is involved. Even accepting this argument it may 
be noted that such sort of skill cannot be regarded as process. A useful reference 
may be made in this connection to a decision of the Bombay High Court. In the 
case of Nilgiri Ceylon Tea Supplying Co. v. State of Bombay*, the ‘agssessees 
registered as dealers in tea under the Bombay Sales Tax Act, 1958, purchased 
in bulk diverse brands of tea and without the application of any mechanical or 
chemical process mixed up the brands of tea so purchased and sold the tea as 
tea mixture. The Sales Tax authorities held that the tea had been processed or 
altered after the purchase and, therefore, the assessees were not entitled to de- 
duct from their turnover the value of the tea purchased by them. It was held by 
the Bombay High Court that there was neither processing nor alteration in any 
manner of the tea purchased by the assessees and they were, therefore, entitled 
to the deduction claimed by them. It was further held that although in the pre- 
paration of the tea mixture which was marketed there might be some skill in- 
volved, still that could not be regarded as processing. In preparing’ panpattis 
also out of betel leaves, lime, ete., there is not any process or manufacture and 
consequently the contention raised to the contrary does not merit acceptance. 


2 (1967) 8 8.T.C. 294. 4 (1959) 10 S.T.O, 500, s.c. 61 Bom. L.R. 
8 (1960) 12 8.T.O. 126. 1383. 
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The point in question is of vital importance so far as the provisions of the 
Act of 1953 are concerned, and under that Act several cases are pending. The 
proper view appears to be that in preparing panpattis there is not in the eye 
of law any process or manufacture, and consequently a panpatti dealer cannot 
be called a processor or manufacturer. 


GLEANINGS. 


NATURAL JUSTICE AND THE COURTS 


Ir is not the present writer’s intention to analyse, still less to trace to its 
sources, the notion of natural justice. That is a task which the philosopher and 
the theologian are better equipped to undertake than the lawyer. The concept— 
however vague and ill-defined it may be at law—has been sufficiently articulated 
to render it a potent, often a decisive, factor in the cases; and the writer’s in- 
tention is to show as far as may be in a brief article, its impact on the adminis- 
tration of justice in this country. 

An examination of some of the cases in which the principles of natural justice 
have been invoked reveals the existence of certain rules to be followed by any 
person or body of persons acting in a judicial capacity. At first sight those rules 
appear to be numerous and varied, whereas in truth they are few and basically 
similar though providing a considerable scope for judicial interpretation. 

The earliest principles, which had become fairly well established by the middle 
of the 19th century, were somewhat nebulous and of little assistance in formu- 
lating a positive code of behaviour. Thus it was merely recognised that any 
person acting in a judicial capacity should act ‘‘fairly,’’ ‘‘impartially,’’ ‘‘judi- 
cially” and ‘‘in good faith.” But then the whole concept of natural justice 
did not lend itself to interpretation on the basis of substantive law where the 
judicial behaviour of an individual or body could be governed according to rigid 
principles. .It provided a subjective standard capable of variation and inter- 
pretation ta suit any case in which the rules of natural justice could be held to 
apply. 

By the end of the 19th century a more specific approach is discernible (see, 
e.g., Leeson v. General Council of Medical Education and Registration, 1889, 61 
L.T. 849; 43 Ch.D. 366, per Bowen L.J.) ; nevertheless the principles of natural 
justice seem to have been regarded at that time only as a rathet general guide 
in the exercise of the judicial function. Thereafter, by a gradual process, more 
specific rules have evolved, becoming crystallised simply as the result of their 
periodic application ex post facto through the cases. 

Whereas the rules had a tendency at first to be directed at purely judicial 
acts, it was not long before it was found desirable to stretch the meaning of 
the word ‘‘judicial’’ to its uttermost limits so as to include not only the pro- 
ceedings of quasi-judicial tribunals but also those of administrative bodies. 
This tendency is particularly marked at the present time and is the almost in- 
evitable result of the ever-increasing devolution of power upon the latter, where- 
by, in the exercise of their purely administrative powers, such bodies can make 
decisions which affect individual rights and even, on occasions, a person’s liberty. 

The general principle which now emerges most clearly and which lies at the 
root of a very great number of cases is that each party should have a fair and 
full hearing before an impartial judge or tribunal. In many of the earlier cases 
partiality or bias was manifested by pecuniary interest, albeit of a fairly consi- 
derable degree. Others, more recently, have concerned the acts of lay justices 
in the exercise of their criminal jurisdiction—as for example where there has 
been a lack, or even an apparent lack, of independence on their part in reaching a 
decision: Rex v. Sussex Justices; ex parte McCarthy (180 L. T. 510; (1924) 1 
K. B. 256), Frome United Breweries Company Limited v. Keepers of the 
Peace and Justice for the County Borough of Bath (1385 L. T. 482; 
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(1926) A. ©. 586), Rex v. Bodmin Justices; ex parte McEwen ((1947) 1 All 
E. R. 109), and others. Others have been aimed at judicial misbehaviour, though 
such cases are fortunately rare. The principle however seems to have been 
applied primarily to procedural matters. Thus parties shall have a fair and 
full hearing in the sense of having proper and reasonable notice of the hearing; 
they must have sufficient opportunity to object to any step in the inquiry taken 
by either the judge (or tribunal) or an opponent; and they shall have full ac- 
cess to and sufficient opportunity to comment upon all the evidence tendered 
by the other side. With regard to the latter there is a fairly wide range of 
eases, as for example may be seen by comparing Rex v. Wandsworth Justices; 
ex parte Read (166 L. T. 118; (1942) 1 K. B. 281) with Reg. v. Deputy Indus- 
trial Injuries Commissioner; ex parte Jones (1962) 2 All E. R. 480). 

The necessity for a full and fair hearing is particularly obvious in respect of 
the procedure leading up to an administrative decision when there may be no 
specific statutory provisions governing such procedure, or when the existing 
statutory provisions are inadequate. It is sometimes reassuring to know that 
in such cases the ultimate decision must be reached in accordance not only with 
the provisions of the relevant statute but also with the elementary common law 
rules here being discussed. Nevertheless it will be noted that statute law has 
gone some way towards undermining the basic principles, as witness the extra- 
ordinary difference of opinions expressed by the various judges concerned in 
Rex. v. Local Government Board; ex parte Arlidge as that case progressed to- 
wards the summit (108 LL. T. 680; (1918) 1 K. B. 463—D.C., Ridley, Lord 
Coleridge and Bankes JJ.; 109 L. T. 651; (1914) 1 K. B. 160—C.A., Vaughan 
Williams, Buckley and Hamilton L.JJ., and 111 L.T. 905; (1915) A.C, 120— 
E. L., Lord Haldane L.C. and Lords Shaw, Parmoor and Moulton). Taking 
that as a starting point, it is apparent from the subsequent cases that the legisla- 
ture and the judiciary have been in conflict, and more especially of recent years: 
see for example Rex. v. Brighton and Area Rent Tribunals ex parte Marine 
Parade Estates Limited ((1950) 2 All E. R. 946; (1950) 2 K. B. 410), concern- 
ing the procedural regulations made under the Landlord and Tenant (Rent 
Control) Act, 1949, and Reg. v. Manchester Legal Aid Committee; ex pari 
R. A. Brand and Company Limited ((1952) 1 All E. R. 480; (1952) 2 Q.B 
413), concerning the Legal Aid and Advice Act 1949. 

Since then there has grown up an ever-increasing army of decisions capable 
of citation by each side. But, although it has never really been doubted that the 
procedural provisions of a statute may, if they are sufficient, exclude the possi- 
bility of interference by a court, an, examination of those cases where, for example, 
an order of certiorary has been issued reveals the infinite variety of situations 
over which the judiciary has exercised control. Thus, quite apart from ordinary 
courts of law, the proceedings of arbitrators, rent and agricultural land and 
other tribunals, various professional disciplinary bodies, ministers and boards 
of government, domestic tribunals of all kinds and trade unions, to name but a 
few, have been scrutinised; and where necessary the judiciary has been concerned 
and generally somewhat careful to maintain the upper hand. Of recent years 
it has been demonstrated that, when considering the question of the expulsion 
or suspension of a member, a trade union or domestic tribunal should be serupu- 
lous and fair, even though its own rules tend to confer an absolute and arbitrary 
power: Annamunthodo v. Oilfield Workers’ Trade Union ((1961) 3 All E. R, 
621), but compare University of Ceylon v. Fernando ((1960) 1 All E. R. 
631)—L.T. 





AOOESSORY AFTER THE Fact 


LORD DENNING in Sykes v. Director of Public Prosecutions ((1961) 3 All E. R. 
33) referred to the classic definition of an accessory after the fact, according to 
which the offence is committed ‘‘when a person, knowing a felony to have been 
committed, receives, relieves, comforts or assists the felon’’ (1 Hale P.C. 618; 
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4 Black. 37). To make a man an accessory the assistance must be given to the 
felon personally, in order to prevent or hinder him from being apprehended or 
tried or suffering punishment (2 Hawkins, Pleas of the Crown, 8th edit. chap. 
29, sect. 26; 4 Stephen’s Commentaries, 21st edit. chap. 3), ‘‘so that if 
the assistance was not given the felon personally, but only indirectly by 
persuading witnesses not to give evidence against him...or if the acts of 
assistance were done, not to hinder the arrest of'the felon, but with another 
motive, such as to avoid arrest himself...or to make money for himself without 
regard to what happened to the felon... he would not be guilty as an accessory 
after the fact.” : 

The Court of Criminal Appeal (Lord Parker C.J., Gorman and Salmon JJ.) 
in the recent appeals in Reg. v. Andrews and Reg. v. Craig did not find it 
altogether easy to understand the above-quoted passage unless the real emphasis 
were to be found in the words ‘‘without regard to what happened to the felon,” 
because the mere fact that the accused person was making money for himself 
out of the transaction did not necessarily mean that he was not at the same 
time assisting or intending to assist the felon to escape arrest, e.g. by disposing 
of stolen goods. If what was done was merely for a purpose of making money 
for himself without regard to what happened to the felon, that would not con- 
stitute the accused an accessory after the fact. That point had not been made 
clear by the chairman of County of London sessions in this case. The jury 
should have been told that they could only find the appellants guilty of being 
accessories after the fact if they had as one of their objectives the assistance of 
the felon to avoid apprehension. In this case the Court of Criminal Appeal felt 
it would be unsafe to let the convictions of being accessories after the fact stand, 
and the convictions were quashed accordingly. —L.T. 


DAMAGES To Soaue 


As in cases where the same crime attracts widely varying sentences, so also 
where substantially different damages are awarded for the same or similar in- 
juries, adverse public comment is not unnaturally aroused. The question of 
how far appellate courts should interfere with the quantum of damages award- 
ed at first instance was recently raised in the Malayan Court of Appeal. In 
Jag Singh v. Toong Fong Ommbus Co., Lid. (1962), 28 M.L.J. 271, a seven- 
year-old schoolboy ran out in front of a bus and suffered leg injuries which 
necessitated amputation above the knee. He was awarded $15,000 general 
damages by the trial judge, who found contributory negligence which he assessed 
at 50 per cent. This finding was not disturbed on appeal, although the members 
of the court felt they would have awarded a higher figure. Thomson, C.J., said: 
“I should... have assessed the damages at a little more, something in the neigh- 
bourhood of $18,000 but certainly less than $20,000’’ (at p. 274). Good, J.A., 
spoke similarly. So although one judge would have awarded at least 20 per cent. 
higher damages, no variation was ordered. The decision follows the English 
practice in cases where no error or principle is involved. There have been cases, 
however, where circumstances have forced a breach of this principle. In Bastow 
v. Bagley & Co., Ltd. [1961] 1 W.L.R. 1494, the Court of Appeal did not at first 
interfere with with an award of £1,150 general damages for the loss of an eye, 
although they indicated that, had they themselves assessed the damages, they would 
have been greater. Two days later another division of the court awarded £2,000 
for loss of an eye in similar circumstances, so the case was restored to the list and 
the damages increased to £1,800 (see 105 Sol. J. 895, 930). Should damages not 
be generally reviewed on appeal? If the members of the higher courts feel they 
have sufficient evidence before them to comment on the awards, which they do, it 
seems to us that an opportunity is wasted. Justice is surely denied if judges of 
superior courts can express disagreement with inferior courts and yet do nothing 
about it-——SJ. 
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NEGLIGENCE: Res Irsa LOQUITOR 


Tue plaintiff, one of four passengers in a 1938 model motor car owned and 
driven at about 30 m.p.h. by the defendant, was injured when the car suddenly 
lurched and swerved off the roadway, hit a kerb and came to rest, after travelling 
some distance upside down. The defendant held only a provisional (‘‘L’’) 
driving licence, and had not passed any driving test. No one in the car was a 
qualified driver. The defendant had owned the car for some four months be- 
fore the accident; he had previously ridden a motor-cycle, but had had no 
driving instruction, and his driving experience was less than 5,000 miles in all. 
The defendant could’ not remember, nor could he or the witnesses give any 
explanation of how the accident occurred. One of the tyres was without any 
trace of tread. The plaintiff sued the defendant in negligence. 


Wainy dJ., said that no actionable claim lay against the driver of a car merely 
because injury had been caused by driving and the driver was a not fully licens- 
ed driver, or one who had not passed a driving test. Breach of the statutory 
requirements with regard to learner drivers did not give rise to any cause of 
action for damages, whether or not a more skilful driver might have avoided 
the consequences; per se it was not a cause of action, any more than was the fact 
that the vehicle had upon it a tyre which did not conform with the regulations 
requiring that motor tyres be kept in good condition. Res ipsa loqustor applied 
here, ‘and the plaintiff was entitled to succeed unless the defendant could rebut 
the presumption. He had not rebutted the presumption. Further, he. drove the 
considerably loaded, ancient car while not possessing, and when a reasonable man 
in his position would realise he did,not possess, sufficient skill to safeguard the 
security of his passengers, and he was guilty of breach of duty on that ground 
also. Judgment for the plaintiff—S.J/. 


Ear ty BED 


In these days of uncomfortable rush-hour conditions of aal "there must 
be many people who voluntarily arrive at their place of work early or leave 
late in order to enjoy less cramped conditions on their particular form of public 
transport. Accordingly, the caim of a Post Office Savings Bank civil servant 
to industrial injury benefit, described in Decision No. R (I) 3/62 of the National 
Insurance Commissioner, will be of general interest. In that case the claimant’s 
hours of work were from 8.80 a.m. to 5 p.m, during most of which time she was 
standing. In order to avoid the rush hour and having to stand in the under- 
ground train, and with her employer’s approval, she chose to arrive at her office 
at 7 a.m., where she opened the windows in her room to freshen the air and then 
read until it was time to begin work. It was no particular person’s duty to 
open the windows. One morning, at about 7.10, she injured herself whilst open- 
ing one of the windows. The question was whether the accident arose out of 
and in the course of the claimant’s employment, so amounting to an industrial 
accident. The Commissioner held that it did, and overruled the decision of the 
local appeal tribunal affirming the insurance officer’s decision against the claim- 
ant. The ground of the Commissioner’s decision was that the early arrival of 
the claimant, who was sixty-four, and feeling the burden of her years, was not 
for her own convenience, but in order to conserve her strength for the better 
performance of her duties at work. In order best to safeguard their position 
under the Industrial Injuries Acts, therefore, early or late travellers should 
seek their employer’s sanction to their unusual hours and be able to produce 
evidence that it was the interests of their greater efficiency, rather than their 
bodily comfort, which caused them to be in attendance at their place of work 
outside the working hours laid down.—S.J. 
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HOLDING THE MARRIAGE LINE 


Marra is a complicated solution of a complicated problem and most of the 
attempts to reform it (ór give it another shape) proceed by pushing out of view 
vital parts of the problem. Certainly, in England during the past hundred 
years, successive reforms of the relationship of husband and wife have been 
rather like loosening all the nuts, bolts, screws and joints of a machine until 
the parts hardly hold together at all. It is easy enough to find excuses for the 
soldier who shirks the endurance of sentry go or bolts from the bloody brutalities 
of the battlefield, but no army will hold its lines if it concentrates on kindly 
condoning the fears of the fugitives. In the defence of civilisation the marriage 
lines are just as important as the battle line but we have pretty nearly reached 
the stage when a petulant disinclination to put up with petty irritations is re- 
garded as good enough ground for calling the whole thing off. Until 1857 
divorce in England was an expensive and exclusive luxury for the rich alone, 
only obtainable by private Act of Parliament. Then divorce by judicial process 
on the ground of adultery was introduced. After the first world war a form of 
divorce by mutual consent was achieved by a general adoption of the ‘‘hotel 
bill’? procedure which might properly be called adultery pro forma or even 
adultery by legal fiction. Against this mass assault the judges conducted a 
rather half-hearted rearguard action until in 1937 cruelty, desertion and incur- 
able insanity became grounds for divorce. Now the ingenious plausibility of 
legal advisers is coming close to conferring on ‘‘cruelty’’ and ‘‘desertion’’ the 
status of inverted commas formerly enjoyed by legal fiction ‘‘adultery.’’—8.J. 


IMMIGRATION OFFENCE 


` Tum appellant in Lim Chin Atk v. The Queen (The Times, 30 November) 

had been convicted of remaining in Singapore whilst prohibited from doing so 
by an order made under sect. 9 of the Immigration Ordinance. There was no 
evidence at the trial from which it could be properly inferred that the order 
had come to the appellant’s notice or attention, and counsel for the Crown was 
unable to point to anything that the appellant could have done to ensure that 
he complied with the order. It had not been suggested, for example, that it 
would be practicable for him to make continuous inquiries to see whether an 
order had been made against him. One of the objects of the ordinance was the 
expulsion of prohibited persons from Singapore, but there was nothing a man 
could do about it if, before the commission of the offence, there was no practical 
or sensible way in which he could ascertain whether he was a prohibited person 
or not. The question in this case was whether mens rea was a necessary 
ingredient in the commission of the offence. The Judicial Committee of the 
Privy Council (Lords Radcliffe, Evershed and Devlin) held that it was, and 
allowed the appeal. 

Lord Evershed, giving the judgment of the Board, referred to Sherras v. de. 
Rutzen (72 L. T. 839; (1895) 1 Q. B. 918) and Brend v. Wood (1946, 175 L. T. 
306). In the former case Wright J. said: ‘‘There is a presumption that mens 
rea or evil intention or knowledge of the wrongfulness of the act is an essential 
ingredient in every offence; but that presumption is liable to be displaced either 
by the words of the statute creating the offence or by the subject-matter with 
which it deals and both must be considered.’’ In the latter Lord Goddard CJ., 
said: ‘‘It is in my opinion of the utmost importance for the protection of the 
liberty of the subject that a court should always bear in mind that, unless 
a statute either clearly or by necessary implication rules out mens rea 
as a constituent part of a crime, a defendant should not be found guilty 
of an offence against the criminal law unless he has got a guilty mind.’’ 
The first of these statements was cited with approval and the second was adopt- 
ed by Lord du Paregq, giving the judgment of the Board in Srinivas Mall Bai- 
roia v. King-Emperor (26 I.L.R. (Patna) 460). 
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THE problem which confronted the Board in the recent case was the applica- 
tion of these principles. One of the difficulties consisted in discovering what 
inferences were to be drawn from the subject-matter of the provision in question. 
It was not enough merely to label the statute as one dealing with a grave social 
evil and from that to infer that strict liability was intended. It was 
pertinent also to inquire whether putting the defendant under strict 
liability would assist in the enforcement of the regulations. Unless that was 
so, there was no reason for penalising him, and it could not be inferred that the 
legislature imposed strict liability merely in order to find a luckless victim. 
Another difficulty related to the inferences to be drawn from the language of the 
ordinance, The case was concerne} with one who was said to have ‘‘contra- 
vened’’ the sub-section by ‘‘remaining’’ in Singapore (after having entered) 
when, he had been ‘‘prohibited’’ from entering by an ‘‘order’’ made by the 
ministry containing such prohibition. The Board thought that, where a man 
was said to have contravened an order of prohibition, the common sense of the 
language presumed that he was aware of the order before he could be said to 
have contravened it. The absence of the word ‘‘knowingly,’’ or of the phrases 
‘without reasonable cause’’ or ‘‘ without reasonable excuse,’’ was not sufficient 
to prevail against the conclusion which the language as a whole suggested, 
and the Board came clearly to the conclusion that the sense of the language 
here required, for the commission of a crime thereunder, mens rea as a consti- 
tuent of such crime, or at least that there was nothing in the language used 
which sufficed to exclude the ordinary presumption —L.T. 


J Doa on Highway 


Nearby ten years have passed since the Committee on the Law of Civil Lia- 
bility for Damage done by Animals (Cmd. 8746)—-of which Lord Goddard C.J. 
was chairman—advocated the abolition of the common law rule that no duty 
rests upon the owner or occupier of land adjoining the highway.to prevent 
animals escaping from it onto the highway; and nearly 20 years since Lord 
Greene M.R. in Hughes v. Willams (168 L.T. 305; (1943) 1 All E.R. 535) 
described the rule as ‘‘singularly ill-adapted to the realities of modern condi- 
tions.” Any doubts that may have been entertained of the existence of the rule ' 
were set at rest by the decision of the House of Lords in Searle v. Wallbank 
(176 L.T. 104; (1947)1 All E. R. 12; (1947) A.C. 341), and in the recent 
case of Ellis v. Johnstone it formed the basis of the decision of Judge Duveen, 
who has recently been upheld by the Court of Appeal (Ormerod, Donovan and 
Pearson L.JJ.) (Lhe Times, 4 December). The plaintiff Gaimed damages 
for the cost of repairs to his car necessitated by its colliding with the defendant’s 
dog, which rushed out of the defendant’s premises and bounded across the road 
towards the common on the opposite side. 

Ormerod L.J. said that this ancient rule stemmed from medieval times before 
commons were enclosed and when roads were little more than paths or tracks 
leading from one community to another. As, gradually over the centuries, com- 
mons were enclosed and roads were used flor faster traffic, landowners fenced 
their land. But at no time did the law ever impose a duty on them to do so. 
This had been established in many cases affecting horses and cattle. There 
had, however, never been a case which had decided that the rule applied to 
dogs, and the plaintiff argued that dogs should not be included in the category 
of domestic animals for this purpose. This argument was negatived. Dogs, it 
was held, were as much subject to the rules as other domestic animals, and 
although the rule might be repugnant to many people, or indeed to the court, 
it remained the law of the land and had to be applied until such time as Parlia- 
ment decided to abolish or modify it. There were in this case no special cir- 
cumstances which imposed a duty of care on the owner which would have 


VOL, LXV.] JOURNAL. 67 


rendered the rule inapplicable. The dog’s propensity to cross over the road 
to sport on the conmmon could not be a special circumstance. 

Donovan L.J. recalled that the judge had not found that the dog had habi- 
tually bounded across the road on to the common. Had that been established, 
so that the dog could be said to have momentarily lost its canine characteristics 
and become instead a missile, there would have been a special circumstance 
taking this case out of the ordinary rule. Pearson L.J. observed that, although 
the keeper of animals was under no duty to prevent their straying on the 
highway, he did not have a licence to disregard the safety of those using the high- 
way. If on the facts of the case there was a likelihood that the animal would 
cause an accident, the owner was under a duty to take precautions against its 

.oceurrence. In the present case it could have been held that the defendant 
ought to have foreseen the probability of an accident. But the judge had held 
there were no special circumstances to warn the defendant of a likely accident. 
The learned lord justice himself would have reached a different conclusion, but 

that was a question of fact with which the Court of Appeal could not interfere. 
T 


NEGLIGENCE—Horst SHOW 


The plaintiff, a photographer, attended a horse show to take photographs of 
a competition for heavyweight hunters. He was directed by the steward to 
place himself and his camera on the running rack which bordered the arena and 
which was separated therefrom by a line of tubs containing shrubs, but he set 
up his tripod in line with the tubs where there was a bench on which officials 
of the horse show were sitting, and stood by it while the competition was in 
progress. During the gallop one of the horses deviated from the arena into 
the line of shrubs and knocked down and injured the plaintiff, who, when he 
saw the horse approaching, moved to help a lady sitting on the bench to get 
away from the horse. In an action for damages against the owner of the horse 
and the British’ Horse Society as occupiers of the premises, Barry, J., found that 
the rider had been negligent and entered judgment for the plaintiff against the 
owner of the horse, dismissing his claim against the British Horse Society. The 
defendants appealed, the British Horse Society being concerned only with the 
question of costs. 

Sellers, L.J., said that the rider’s riding was in the best tradition of sporting 
endeavour and no court or jury would condemn it as negligent. In so far as 
the judgment found that he was going too fast, he would not hold that to be 
negligence, and in any case its effect had ceased when the horse straightened 
up during the last twenty-five yards. The rider’s subsequent conduct did not 
amount to negligence; the horse was temporarily in control and not the rider. 
It was the horse’s course and not his which took them along the line of tubs 
and for that the rider could not be blamed. There was no liability on a com- 
petitor or player unless there was negligence, and, provided that the competi- 
tion or game was being performed within the rules of the sport and by a person 
of adequate skill and competence, the spectator did not expect his safety to be 
regarded by the participant. If the conduct was deliberately intended to in- 
jure someone, whose presence was known, or was reckless and in disregard of 
all safety of others so that it was a departure from the standards which might 
reasonably be expected in anyone pursuing the competition or game, the per- 
former might well be held liable for any injury his act caused. It could not 
be said here that the rider was riding recklessly and in disregard of all safety 
or even, on the evidence, without skill. 

Danckwerts, L.J., delivered a concurring judgment. 

Diplock, L.J., who also concurred, said that the inferences which the judge 
had drawn from the facts could not be supported by the evidence. A person 
attending a game or competition took the risk of any damage to him by any 
act of a participant done in the course of and for the purposes of the 
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game or competition notwithstanding that such act might involve an error of 
judgment or a lapse of skill, unless the participant’s conduct was such as to 
evince a reckless disregard of the spectator’s safety. The most that could 
be said here was that the rider had committed an error of judgment. 
Appeal allowed. Leave to appeal refused—SJ. 


ROAD TRAFFIC: DRIVING UNDER INFLUENCE oF Druas 


The defendant, a diabetic, had had an attack of infective hepatitis causing 
damage to his liver, with the result that his dose of insulin had to be increased. 
On 19th June, 1962, he injected himself with the preseribed increased dose and 
drove his car. While he was driving, the liver started to function normally 
and the cortezone level fell without the defendant sweating (sweating would 
have warned him to take sugar). He became gradually confused and suffered 
an hypoglycemic episode; in this state he was seen to drive for a distance of 
five miles until he crashed the car. He was charged with driving while under 
the influence of drugs, dangerous driving and driving without due care and at- 
tention. The justices found that the defendant had driven the car for the five 
miles in a state of automatism and they were not satisfied that the prosecution 
had proved beyond reasonable doubt that his state was caused by the injected 
insulin. They dismissed the informations. The prosecutor appealed. 

Winn, J., giving the judgment of the court, said that the justices were. entitled 
upon the very special facts to entertain a reasonable doubt whether the injected 

was more than a predisposing cause in a situation or state of equili- 
brium upon which the reduction of the cortezone produced by the liver ope- 
rated to cause a hypoglycæmic episode. The aourt would uphold the acquittal 
on the charge of driving under the influence of drugs. It was a question of 
law whether there was evidence to support the justices’ finding that the de- 
fendant was in a state of automatism. Automatism was a modern catch-phrase 
for involuntary movements of the body or limbs. The justices’ finding that 
the defendant had continued to perform the function of driving tehded to ne- 
gative rather than support a conclusion that the whole of the performance was 
involuntary. The charge of dangerous driving was established on the facts 
and the court would send back that charge to the justices with a direction to 
convict.—L.J. 


Nerq@uigENoE: Roan TRAFFIC 


On the 28th November, 1959, the plaintiff and her 13-year-old daughter were 
crossing a road in front of a traffic light controlling traffic at a cross-roads. 
Having made sure that the lights were red against the traffic, they stepped off 
the pavement in front of a stationary bus. Immediately afterwards the lights 
turned to amber, there being a three-second pause before they turned, green. 
‘When the lights turned to amber, the bus driver ‘‘revved up” his engine pre- 
paratory to moving forward. That alarmed the plaintiff, who peered round 
to the right past the bus, keeping the child back to make sure it was safe to 
proceed, and then stepped forward one pace to get out of the path of the bus. 
At that moment she was hit by a lorry coming up close alongside the bus. The 
lorry driver’s evidence was that as he was approaching the crossing the lights 
were red, that they changed to amber before he got to the back of the bus, and 
to green as he came alongside it, that he saw nothing of the plaintiff and accele- 
rated. The plaintiff was struck on the head and had been more or less uncon- 
scious ever since. An operation had to be performed which resulted in cerebral 
atrophy and dissociation between the two spheres of the brain. She could not 
speak but could raise one hand and could indicate facially her liking for or 
dislike of the food set before her. She could detect colour, and numbers up to 
nine, but not above, and showed. some sign of recognition of relatives and nurses. 
She claimed damages against the owners and the driver of the lorry. 
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Paull, J., said that he hall no hesitation in saying that the lorry driver was 
negligent. Reference to the Highway Code did not impress him; common 
sense had to be applied in driving to each circumstance as it arose. A reason- 
able driver in such circumstances would not have let the circumstances of the 
front wheels of his lorry get level with the bus until the bus had got half-way 
across the crossing. Tq pass a stationary vehicle under such circumstances 
was a dangerous practice; the danger ought to be realised by all motorists. It 
had been argued that the plaintiff ought to have stopped at the edge of the bus 
but on the whole his lordship felt that that was not right; it was a very natural 
instinct for a pedestrian who had started to cross, if the lights changed and he 
heard ‘‘revving up,’’ to get out of the way of the path of the vehicle. The 
plaintiff could not have taken more than one step forward and he could not find 
her in any way negligent. In Wise v. Kaye [1962] 2 W. L. R. 96; 
the judge awarded a woman who had suffered similar injuries £15,000. Here 
the situation was worse because the plaintiff’s consciousness of what had hap- 
pened to her was greater, and accordingly, his lordship would award £17,500 
general damages, making, with £500 agreed special damages, £500 for loss of 
expectation of life and £600 future loss of earnings, a total of £19,100. Judg- 
ment for the plaintiff—S.J. 


~N 


CAUSATION—MEDICAL OPINION 


IN DESORIBING the possible causal relationship between an accident and a disease 
or injury that follows, medical testimony regularly and expectedly falls below 
the level of absolute certainty. Physicians recognise the limitations imposed 
on them by the fact that medicine is not an exact science and does not permit 
them to make many categorical statements as to causation. They are reluctant 
to testify, as plaintiff’s attorney wants, that plaintiff’s condition ‘‘was caused 
by” deferidant’s act—or even that it ‘‘was probably caused’’ thereby. 

What, then, js the minimum degree of positive assurance which an attorney 
must extract from his medical witness to support a finding that a given tortious 
act was diréctly responsible for the plaintiff’s condition? How certain must a 
doctor be about cause and effect? 

Jurisdictions differ as to these minimal standards of proof in dealing with 
causality. Some courts require certainty in medical testimony;. others accept 
evidence of probability; and stilt others will accept mere possibility, provided 
competent lay testimony is also found in the record. 

Ordinarily, the opinion of an expert is not admissible at all where the ques- 
tion for determination depends entirely on common knowledge and common 
understanding. That is, where no special training or experience is required for 
a correct decision, the jury is equally competent with the expert to weigh and 
appraise the evidence and to draw conclusions from it. 

Where, however, the matter under inquiry is one with which the lay or un- 
educated mind is unfamiliar, expert testimony is admissible as a proper aid to 
the jury. Determination of such issues generally demands an amount of train- 
ing, observation, and experience that only an expert possesses. In.such cases, 
the expert may express an opinion on the ultimate issue, without invading the 
province of the jury. 

Medical opinions as to cause of death or injury are competent evidence, because 
the average person knows little of physiology or the other sciences involved and 
usually cannot determine the precise relationship between an event and a bodily 
condition that appears at a subsequent time. Granted that this medical testi- 
mony is admassible, does it then become essential to the plaintiff’s case? May a 
plaintiff, whose chain of causation includes medical facts, leave the interpre- 
tation of those facts solely to a jury, without offering a medical opinion to 
support it? 

Some jurisdictions hold that the plaintiff’s burden is not met unless he presents 
a medical expert who testifies that ‘‘the accident was the cause of plaintiff’s 
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injury’’—not that it ‘‘may have been the cause," or ‘‘could have been the 
cause’? or even ‘‘was probably the cause.” Anything short of such absoluteness, 
it is held, encourages the jury to indulge in conjecture, speculation, and guess- 
work. A plaintiff whose evidence includes specialized medical facts must pre- 
sent a direct tie-in, via expert opinion, between the alleged cause and the even- 
tual disability. 

Other tribunals approach the problem of the medical expert with a different 
perspective. Where there is a sequence of events which has been established in 
evidence, the jury is allowed to receive help from an expert who may testify that 
the disputed causal relationship is scientifically possible. Testimony of this 
nature merely supplements or clarifies evidence already in the record, and en- 
ables the jury to arrive at a verdict through the normal process of exercising its 
own judgment, A jury hearing testimony as to ‘‘possiblities’’ can thereby learn 
that the plaintiff’s theory is in harmony with scientific knowledge. 

Most jurisdictions require medical testimony that the accident ‘‘probably . 
caused plaintiff’s injury.” 

An attorney whose best medical testimony falls into the ‘‘possible,’’ rather 
than the ‘‘certain’’ or the ‘‘probable’’ category must organize his material so 
that the evidentiary gaps left uncovered by his expert witness may be filled in 
by the surrounding facts and circumstances. In some jurisdictions, a judgment 
will be sustained if the commonly understood facts are legally compelling, even 
though the medical evidence does not express certainty. 

Elements of Proof—Proof of the following facts and circumstances ‘tends to 
establish the causal relationship between a specific event and plaintiff’s later 
disability : 

—Lay testimony competent to establish the facts arising from the specific event 

Opinion of a medical expert, based on these facts and on his personal obser- 

vations, that: $ 

—the accident did cause the disability (in any jurisdiction); or . 

—the accident ‘‘probably’’ caused the disability (in most jurisdictions) ; or 

T eee ‘could’ have caused the disability (in somé jurisdictions) 
a . . 


Way is THE BAR UNPOPULAR . 

THE LEGAL profession is great—but only a small segment of the publie know. 
it. Besides lawyers and judges and other people directly interested. in the 
courts, comparatively few persons actually know and fully appreciate how need- 
ful, how serviceable, how honorable the profession of law basically is. 

It is a well-known fact that countless misguided people, to their detriment, 
unduly distrust the law and shy away from lawyers. Popular.suspicion against 
the bar, doubtless stemming both from commonly held misconceptions and from 
the particularized whispering of lies about individual attorneys, foments this 
publice mistrust. Such feeling, through no direct fault of attorneys themselves, 
scares many a citizen out of availing himself of timely legal advice when it would 
be to his immense benefit. Every court reporter has seen many unfortunate illu- 
strations of this in, estate matters, land transactions, tax problems, and other 
large-scale affairs. 

Yes, the legal profession has been too long misconceived, and consequently too 
little appreciated, by the citizenry. As one notable proof of this, U.S. Attorney 
General William P. Rogers was quoted on page 1150 of the December, 1956, issue 
of the American Bar Association Journal to the effect that, in a popularity poll 
taken of professions, the legal profession stood near the bottom. 

Now take, for.an illuminating contrast, the medical profession. It has in 
recent years advanced remarkably in both science and general reputation. The 
medical profession has reaped the lush benefits of a thorough and vibrant ‘‘sell- 
ing’’ job done in its behalf, in newspapers and popular magazines, by Paul de 
Kruif and other layman-type authors. Almost every American today knows 
about the latest vaccines and antibiotics and has confidence in them. 
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By valid analogy, the noble profession of the law needs to be clarified for the 
common people, and hence better understood and appreciated by them, But how 
can this deserved corrective bar publicity be best effectuated? Can the attor- 
neys and judges, solely as their own spokesmen, ‘‘pull themselves up by their 
own bootstraps’’ in the public’s estimation? 

Can even so great an organization as the American Bar Association fully carry 
out its creedal objective of ‘‘promotion of the public good’’ unless and until 
there is improved understanding and appreciation of the legal profession by the 
people? Doesn’t this presuppose and require at least passive acceptance and 
co-operation on the public’s part? 

- Doubtless every member of the bar will agree that the unfair downgrading 
of his profession shouldn’t be allowed to continue on and on, unnecessarily. 

Out of my thirty-eight observant years as a court reporter, I believe that one 
good way to advance this needed publicity would be through legitimate and 
honest salesmanship, that is, through ‘‘lawyer-selling’’ articles (for which prizes 
could be given) and also books—written in plain and entertaining language, by 
informed and creditable laymen, for popular acceptance. Why? Mainly be- 
cause non-lawyer writers would not be unfairly suspected of being prejudiced 
in favour of the profession, as lawyer-writers might naturally be. And a second- 
ary reason is that many attorneys by training are almost too strictly legal-minded 
for facile comprehension by the general public. 

Any such laymen’s articles and books should help to popularize the true and 
salutary facts so as to gain fairer public appraisal and hence more generous re- 
ay ee lawyers’ functions in our modern socitey—for everybody’s good. 

and C. 


EXPERIENOB 


Experience is a poor guide to man, and is seldom followed. What really teaches 
a man is not experience, but observation.—C' and C. 


“ 


THE PRAOTIOE or Law 


“If a man has no great acquisitiveness but wants to live comfortably, have 
children, educate them and make some provision for his widow; has no definite 
artistic or literary flair; is not facile in mathematics or things scientific but has 
an interest in the intellectual, and perhaps particularly in argument, analysis 
and logical presentation, orally or in writing; wants to be free to take a posi- 
tion on publie questions and to play a part in the affairs of the community in 
which he lives and, perhaps above all, has confidence in his physical and mental 
ability to work hard enough and do enough good work to survive in keen com- 
dP T the law seems to offer him the best chance for happiness.’’ 

and C. 


Tre LAWYER 


A lawyer without history or literature is a mechanic, a mere working masón; 
if he possesses some knowledge of these, he may venture to call himself an 
architect.—C and C. 


A. SPECIALIST 


In the court of Judge William K. Thomas, in Cleveland, Ohio, a damage suit 
was in trial. In the course of testimony a witness, asked for an interpretation 
of the term ‘‘specialist’’, came up with a definition which we have a feeling may 
stand unchallanged for quite some time: ‘‘A specialist,” he said, ‘‘is one step 
above a man who gets paid overtime.’’—C and C. 
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REASONABLE DOUBT , 


“Reasonable doubt is the doubt of a reasonable man. When the reason, like a 
a bird flying over the sea, looks in vain for a substantial object on which to rest 
and fold its wings of pase: it ean be said that the mind is in a state of 
reasonable doubt.’’—C and C. 


A LEGITIMATE INFERENCE 


“An iri born the bastard child of lone Suspicion has no standing; but 
in order to be legitimate there must have been a wedding with Logic, and con- 
ception must have been upon a bed of facts. In this record we think Doubt has 
crept into the chamber, and we cannot recognize the offspring of such. union as 
being a legitimate inference...’’-—C and C. 


LEGAL TERMINOLOGY 


Legal terminology presents no problem for me. 

T'I tell the Rule in Shelley’s case for just a nominal fee. 

And the Rule against perpetuities I may even tell for free. 

But I’ll darned if I can keep it straight, ‘‘who’s ‘lessor’ and who’s 
‘lessee’. —C and C. 


REVIEWS. 


Background to Indian Criminal Law. By Taras KUMAR BANERJEE, M.A. (CAL.), 
PH.D. (LONDON), BARRISTER-AT-LAW. CaLourra: Orient Longmans Limited, 
17, Chittaranjan Avenue. 1963. Crown 8vo. Pages xvi + 389. Price Rs. 20. 


In this book the learned author has narrated the story of the trials and errors, 
the experiments, and the evolution of the existing judicial system ori its criminal 
side. Since the Indian Penal Code has just celebrated its centenary, it would 
be interesting to study its history against the general background of Indian 
Criminal Law. In India laws are made to suit the national development of the 
country. Since 1947, developments of striking importance are being contem- 
plated in the field of criminal justice in India. The Indian Law Commission has 
suggested certain reforms. The British notion of law and justice has been 
introduced in the sphere of the administration of criminal justice. This work 
traces the development of the system as a whole—especially, in chapters like 
‘Substantive Criminal Law’, ‘Criminal Procedure’, and ‘Transportation and 
Jails’. The learned author has taken great pains in doing the research work 
which has led to the publication of this work of extremely gratifying character. 
In this work which is of a research character the development of criminal 
law has been skilfully traced from the earliest time. 


The Hyderabad Tenancy and Agricultural Lands Act, 1950. By K. B. DESH- 
PANDE, B.80., LL.B, Advocate, Bombay High Court. Bomsay: 335-A, Anant 
Nivas, Cadell Road, Dadar. 1962. Royal 8vo. Pages xvi-+308. Price Rs. 17.00. 


Tris is the first commentary on the Hyderabad Tenancy and Agricultural 
Lands Act, 1950. It has supplied a long-felt want of the legal profession. This 
Act has undergone several amendments. The scope and effect of various provi- 
sions of the Act have been carefully explained in the light of the decided cases. 
The learned author has presented the commentary in three parts—corresponding 
provisions of the Bombay Tenancy and Agricultural Lands Act, 1948; history 
of different sections; and case law. On doubtful points the learned author has 
clearly expressed his opinion. The relation between landlords and tenants was 
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first regulated by the Hyderabad Asami Shikamis Act. Thereafter, the Hydera- 
bad Tenancy and Agricultural Lands Act, 1950, was passed. The Bombay and 
Maharashtra States’ Legislatures carried out substantive amendments to this 
Act which in some respects changed even the basic principles underlying the 
parent Act. This is a very useful and helpful, publication dealing with the 
Hyderabad Tenancy and Agricultural Lands Act, 1950. 


Islamic Jurisprudence. By Kemar A. Farurt. Karacui: Pakistan Publishing 

House, Pakistan Chowk. 1962. Demi 8vo. Pages x -+ 387. Price Rs. 15. 

Tas book is an analytical study of Islamic Jurisprudence. The Islamic legal 
system has been fully traced from earliest times and various conclusions have 
been drawn and future directions have been indicated. Lawyers interested in 
Islamic Jurisprudence will find this work of much interest. 





Law of Contracts. By M. KRISHNAN Narr, 3.80. M.L., Advocate, Kerala High 
Court. Trivanpram: Sarla K. Nair M.A., T.C. 10/221. 1963. Demi 8vo. Pages 
xiii +203 + xxxii. Price Rs. 14. 


Tas book on the law of Contracts provides a comparative study of the English 
and Indian law relating to general principles of contract including quasi-con- 
tracts of indemnity, guarantee, bailment, agency, sale of goods, partnership and 
negotiable instruments. A study of the English Common Law rules on the 
respective topics is absolutely necessary to understand better the provisions of 
the Indian statutes. This book attempts to make an academic study of the subject 
explaining the principles with the help of leading and illustrative decisions. 
The Common law principles are clearly explained. The law of contract and pur- 
chase operate throughout the vast commercial and financial transactions of 
every day life and partnerships and negotiable instruments play an important 
role in the economic structure and credit of the mercantile community. 
Principles pertaining to all these matters have been carefully explained in 
clear and lucid style. Students dealing with the subject will find it a very 
valuable guide. 


Evidence in a nutshell. By Scorr BAKER, B.A., BARBISTER-AT-LAW. LONDON: . 
Sweet & Maxwell Limited, 11, New Fetter Lane. Bompary: N. M. Tripathi (P) 
Ltd., Princess Street. 1962. Crown 8vo. Pages xiv-+-84. Price Rs. 8. 


In this edition important cases decided after the publication of the first edi- 
tion have been carefully noted and their significance properly explained. A 
new chapter on Oaths and Affirmation has been included. Students will find this 
booklet of much assistance while preparing for examinations. 


Executors and Administrators in a nutshell. By THomas LEGG, B.A., LL.B., 
BARRISTER-AT-LAW. LONDON : Sweet & Maxwell Limited, 11, New Fetter Lane. 
Bompar: N. M. Tripathi (P) Ltd., Princess Street. 1962. Crown 8vo. Pages 
xi +75. Price Rs. 8. 


TEs book is like a row of pegs on which the student may arrange the know- 
ledge he has acquired by reading other text-books on the subject. The first 
chapter of this edition comprises a general survey of the devolution of property 
on death, followed by a more detailed exposition of the main rules relating to 
personal representatives. Alteration in law, caused by the imposition of estate 
duty has been carefully noted. The work has undergone a careful revision. 
Students will find this edition very helpful. 
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Conveyancing in a nutshell. By THomas LEGG, B.A, LOB., BARRISTER-AT-LAW. 
Lonpon : Sweet & Maxwell Ltd., 11, New Fetter Lane. BOMBAY : N. M. Tripathi 
(P) Ltd., Princess Street. 1962. Crown 8vo. Pages vii +196. Price Rs. 8. 


THis edition has been carefully revised and several new topics have been 
added. This book is not a substitute for the recognised text books on convey- 
ancing, but is intended to be used in conjunction with such books. The learned 
author has added a section on the Town and Country Planning Acts, a new 
chapter on variation of Trusts, and a careful survey of the statutory benefits 
conferred on tenants. 


The Indian Forest Act. By B. R. BEOTRA, B.A., LL.B., Advocate. ALLAHABAD: Law 
Book Company, Sardar Patel Marg. 1963. Royal 8vo. Pages xii- 184. 
Price Rs. 7.50. ; 

Tue Indian Forest Act which has been enacted by the Government of India 
has undergone many amendments by different States to suit their local require- 
ments. Some of the States have enacted their own Forest Acts. The provisions of 
the main Act have been clearly: explained in the commentary. The provisions 
which restrict or curtail the proprietary and easementary interests of the indivi- 
duals have been fully explained. Amendments made by different States and 
States Acts have been given in the appendices. ‘Courts, lawyers, and forest officers 
will find this work of great practical utility. 


The Bombay Shops & Establishments Act, 1948. By B. A. PURANIK, B.80., LL.B. 
Poona: N. R. Bhalerao, Law Book-sellers, 492 Shanwar. 1962. Demi 8vo. 
Pages 268. Price Rs. 6.50 nP. 


Tue Bombay Shops and Establishments Act, 1948, which came into force in 
1949, has been amended several times during the intervening years and, there- 
fore, the book under review is very welcome as it brings up-to-date the various 
provisions of the Act. To add to its utility it contains the different Notifica- 
tions, Rules and Orders made from time to time under the Act. Some of the 
special features of this publication are, an introduction which gives the origin 
and history of the law on the subject and its development, the applicability of cer- 
tain statutes like the Factories Act and the Payment of Wages Act and the duties 
and responsibilities of Inspectors and their appointments. The case-law on the 
subject is fully dealt with and the comments on the various provisions of the 
Act are lucid and exhaustive. This book will be of great help not only to lawyers 
but to all those who have to deal with the Act. 


Self-Incrimination. Prepared under the auspices of the Indian Law Institute, 
New Delhi. Bompay: N. M. Tripathi (Private) Ltd., Princess Street. LONDON : 
Sweet & Maxwell Limited. 1963. Demi 8vo. Pages xi + 62. Price Rs. 6.00. 


Mopern scientific advance in the detection of crime requires the body of the 
accused to be subjected to physical and medical tests. The central theme of this 
book is to find out as to how far these tests are consistent with the privilege 
against self-incrimination. An inseparable part of this central theme is the 
study of the situations where physical and medical examination of the accused 
is necessary. The existing statutory provisions pertaining to physical and medi- 
cal examination of the accused have been analysed. It was at the Fourth Session 
of the Central Medico-Legal Advisory Committee held at Hyderabad in Febru- 
ary 1959 that the idea for the present study was formulated. This study was 
prepared by Shri S. N. Jain, a member of the staff of the Institute, under the 
supervision of the Research Director. This is a thought-provoking monograph 
on the subject. 


The 
Bombay Law Reporter. 


JOURNAL. 
May, 1963. 


THIRD PARTY’S CLAIM AND SOME PROBLEMS.* 


1. Whether insurer ts a necessary party to the suit: 


Policy of insurance is issued by the insurer to the insured and, strictly speak- 
ing, the third party is not a party to this agreement and there is no privity of 
contract between the third party and the insured. In a suit by third party, the 
third party does not seem to possess a right to make the insurer a party to the suit. 
This view was clearly expressed initially by the Bombay High Court in the case 
of British India General Insurance Co., Lid. v. Janardan.’ It was observed 
in that case by Norman J. thus (p. 158) : i 


“The learned District Judge appears to have been influenced by a clause in the 

insurance policy under which the insurance company were given power to enforce the 
legal rights of the insured against a third party and were entitled to do so in the name 
of the insured. He deduced from this that the third party equally had a right to sue 
the company. In my judgment this deduction for which no authority is quoted is un- 
justiflable. The clause was merely an agreement between, the insurer and the insured. 
It did not add to the rights of either party against a third person...What is insured 
against is the insured’s legal liability and that shows that the policy is taken out for 
his benefit and not for the benefit of any passenger.” 
It has been urged and can be urged that it is a ruling prior to the introduction of 
the present Chap. VIII of the Motor Vehicles Act. However, on careful perusal 
of s. 96(2) it appears that that position is not much altered. What is provided 
by s. 96(2) is that a right is given to the insurer to become a party to the suit if 
so advised to contest the suit or judgment claim on grounds provided in s. 96(2) 
(a) to (c) and only executing the judgment and not pronouncement of it is made 
dependent.on notice under s. 96(2) of the Act. In an Andhra Pradesh High 
Court decision in the case of B. Ramaswamy v. B. Satyanarayana,* Uma Mahes- 
waram J. has observed thus (p. 310): 

“.,.I hold that the suit as against the Insurance Company by the third party is not 
maintainable... I am inclined to take the view, on a reading of Ss. 96 and 97 of the 
Motor Vehicles Act that the suit by the third party is unsustainable... it is clear from 
the language of S. 96(1) that the suit must be filed as against the insured and a judg- 
ment obtained against him, It is only after the judgment is obtained against the insured 
that the sum is recoverable from the insurer ie., the Insurance Company. Section 
96(2) provides for the issue of notice to the Insurance Company and the defences that 
might be raised by the Insurance Company if made a party. From the terms of S. 96(2), 
it is implicit that no suit as against the Insurance Company can be maintained by the 
third party taking advantage of the Insurance policy. Section 97 supports this conclusion. 

If the insured becomes an insolvent the rights against the insurer stand transferred 
to and vest in the third party to whom the liability was so incurred. Section 97(4) en- 
acts that upon a transfer under sub-s. (1) or sub-s. (2) the insurer shall be under the 
same liability to the third party as he would have been to the insured, person. So if 
the insured becomes an insolvent, the third party would be entitled, under the provi- 


*By K. D. Bhate, M.A.,LL.B., Advocate, 1 ose 40 Bom. L.R. 155. 
Dhulia. 2 [1958] A.I.R. Andhra Pra. 309. 
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sions of S. 97, to have a direct recourse as against the insurance company under the 
terms of the policy of insurance. 

I am therefore clear, on the reading of the terma of Sections 96 and 97, that the 
third party would not be entitled to maintain a suit as against the Insurance Company 
except in case of the insolvency of the insured.” 

It may be observed that evidently no decree can be passed by making only the 
insurer a party to the suit. Still, in a third party suit the insurer is usually 
impleaded as a party. Validity of this practice was considered in the case of 
Rajappa v. AndalammalS where Basheer Ahmed Sayeed J. has observed 
thus (p. 238) : 

“ ,.A further point to be noticed is that so far as the Motor Vehicles Act is con- 
cerned, it does not contemplate a decree being passed against the insurance company 
and it will not be correct to say that the injured person could proceed against the insurance 
company alone for enforcing the third party risk undertaken by the company, leaving 
out the assured or his heirs and legal representatives, and without seeking to enforce 
his remedies against the assured whose vehicle and whose employees were responsible for 
the accident and damage...” 


But the learned Judge observed at page 238 that 


“ ,.Though the insurance company is not a necessary party to any suit that may be 

laid against the owner of any vehicle for damages suffered by any passenger by reason 
of any personal injury or otherwise, still the insurance company may be made a party 
to the proceeding in order to enable that company to watch its interest and to see 
that there was no collusion between the plaintiffs and the assured or to plead that the 
insurance policy is liable to be avoided on the grounds mentioned in sub-s. 2(a) and 
(b) of S. 96.” 
The optional right of the insurer to become a party is practically negatived by 
the Punjab High Court when insurer files written statement on receipt of the 
summons of the suit. In the case of Motor & General Ins. Co. v. Hota Ramt 
it is observed by Gurdev Sing J. thus (p. 192): ` 


“The summonses issued to it (insurer) can be considered as a substitute for the 

notice of the proceedings under S. 96 of the Motor Vehicles Act and when the appellant 
Insurance Company put in a written statement and contested the plaintiffs claim, its 
conduct was tantamount to a prayer that it may be made a party to the suit.” 
With respect, it is difficult to accept that summons can serve the purpose of 
statutory notice and that without specific prayer the insurer can be deemed to 
have exercised the option to become a party. A person being made a party 
defendant merely reacting to it by filing written statement need not be attribut- 
ed with such intentions. It is an extreme view that the insurer should be deemed 
to have waived his statutory rights of notice under s. 96(2) and must not appear 
in pursuance of the summons. If upon service of such summons the insurer re- 
mains absent, will it not make insurer liable to be treated as ex parte? However 
the learned Judge has further observed that it causes no prejudice to the insurer. 
At p. 198 it is observed thus: 


“...Though the appellant Company was not a necessary party to the suit, the fact 
that .it was interested in the result of litigation between the plaintiff and 
other two defendants would make it a proper party and it has. in no way been pre~ 
judiced by its being made a party.” 
` ‘Whether insurer is prejudiced by being made a party to the suit or not, is a 
question. of fact and his sole concern and only the insurer should be deemed and 
allowed to be the best judge of it. Ifthe insurer is not allowed under law to take 
defence except under s. 96(2)(a), he may not choose to become a party at all 
.or he may not seek to become a party till at a particular stage. There may be 
several practical and administrative difficulties for the insurer for which he may 
not choose to become a party. Even if it is felt that an insurer loses nothing by 
being made a party and it is in his own interest to become a party, it does not in 


3 [1957] A.LR. Mad. 288. 4 [1961] A.I.R. Punj. 190. 
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law justify, treating him as being made a party even for the purposes of s. 96(2) 
of the Act without such specific prayer. It appears that the view of Uma Mahes- 
waram J. in the case of B. Ramaswamy v. B. Satyanarayana is worthy of accept- 
ance, 


2. Defences avatlable to the Insurer: 


In view of the decision of the Supreme Court in the case of B. I. G. Insurance, 
Co. v. Itbar Singh® it is now settled law that defences that are open to an insurer 
upon notice under s. 96(2) of the Act are only those that are enumerated and 
specified at s. 96(2)(a) to (e). It is observed therein by A. K. Sarkar Jd. 
thus (p. 1383) : 

“|. .it is necessary to remember that apart from the statute an insurer has no right 
to be made a party to the action by the injured person against the insured causing the 
injury. Sub-s. (2) of S. 96 however gives him the right to be made a party to the suit 
and to defend it. The right therefore is created by statute and its content necessarily 
depends on the provisions of the statute. . 

Now the language of sub-s. (2) seems 3 to us is be perfectly plain and to admit of no 
doubt or confusion. It is that an insurer to whom the requisite notice of the action has 
been given ‘shall be entitled to be made a party thereto and to defend the action on any of 
the following grounds, namely,’ after which comes an enumeration of the grounds. It 
would follow that an insurer is entitled to defend on any of the grounds enumerated and no 
others. If it were not so, then of course no grounds need have been enumerated, When 
the grounds of defence have been specified, they cannot be added to... 

Sub-section 6 (of S. 96) also indicates clearly how sub-s. (2) should be read. It says 
that no insurer to whom notice of action has been given shall be entitled to avoid his 
liability under sub-s. (1) ‘otherwise than in the manner provided for in sub-section (2)’. 
Now the only manner of avoiding liability provided for in subs. (2) is by successfully 
raising any of the defences therein mentioned. It comes then ‘to this that the insurer 
cannot avoid his liability except by establishing such defences... 

We, therefore, think that sub-s. (2) clearly provides that an insurer made a defendant 
to the action is not entitled to take any defence which is not specified in it.” 

This point-neéds some further consideration when’the third party chooses to 
make the insurer.a party defendant to the action. The question is when the plain- 
tiff makes the insurer a party defendant, whether the insurer gets better rights 
than those provided in s. 96(2) (a) to (c)? The insurer when he is made a party 
at the instance of the plaintiff should naturally under provisions of the Civil 
Procedure Code get all the rights of defence like any other person made a party. 
This position was incidentally considered by the Madras High Court in the case of 
Mustafa Badsha v. Madras Motor Insurance Co. Lid.© wherein it is observed 
thus (p.780) : 

“The application...was made by the insurance company to be brought on record 
as the defendant and they were brought on record, but with this restriction that they 
would be permitted only to watch the proceedings that is to say as a dummy defendant. 
I am not convinced about the propriety of that order because the Civil Procedure Code 
does not create a class of defendants who could be called spectator or dummy defendants, 

If a party is brought on record as a defendant, then naturally it follows that, that 
party should be allowed to exercise all the rights and privileges conferred by the Civil 
Procedure Code...the contention which the insurance company seeks to put forward is 
a contention which would be covered by sub-cl. (a) of CL 2 of that section.” 

However, in this Madras case the insurer was brought on record upon the appli- 
cation of the insurer himself and provisions of the’Civil Procedure Code appears 
to be needlessly referred to because such right to take defences arose under 
s. 96(2) of the statute itself. Subsequently, this question arose directly before 
the Punjab High Court in the case of Vanguard F. & G. I. Co. v. Sarla 
Devi.” In the Division Bench ruling it. was observed by Bishan Narain J. 


5 [1959] A.LR. S O. 1881. 7 [1959] A.LR. Punj. 297. 
6 [1057] A.LR. Mad. 779. 
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nue (p. 802) : 

. Jt is urged that the plaintiffs had impleaded the insurers as defendants and there- 
fore all the pleas open to a defendant are open to them under the provisions of the Code 
of Civil Procedure...the mere fact that the plaintiffs originally impleaded the Insurance 
Company cannot...negative the provisions of section 96 of the Motor Vehicles Act. The 
impleading of the insurer by the plaintifis at the time of the filing of the plaint cannot 
negative the effect of section 96 and cannot add to the insurers rights qua third parties.” 
Tt is respectfully submitted that a distinction of the availability of the right of 
general defence upon being made a party defendant under the Civil Procedure 
Code and the getting of a limited right of defence under the Motor Vehicles Act 
s. 96(2) is real and must be so observed. In the first instance the plaintiff him- 
self chooses to make the insurer a party defendant under the Civil Procedure Code 
and, consequently, plaintiff cannot be allowed to fall back from what he has 
allowed to the insurer under the Civil Procedure Code by his own act. When the 
insurer seeks to become a party under s. 96(2), Motor Vehicles Act, he cannot 
get better rights than those that are specifically provided in the statute itself, 
because rights so provided are limited. But when the third party chooses to pro- 
vide the insurer with general right of defence such right should be deemed as 
irrevocably bestowed (without any limitation) on the insurer. The matter needs 
reconsideration. 


3. Right of the insurer to defend in the name of the insured: 


There is a prevalent notion in the mind of the insurer that he has a right 
to defend the action in the name of the insured if he has reserved such right 
under the terms of the policy. Evidently when the insured is co-operating, such 
right is not necessary nor such step is needed because in such cases the action 
ean be defended through the insured himself. The right is usually reserved in 
the policy in anticipation of a contingency when the insured will not co-operate. 
This notion of right has some substantial foundation in the observations of 
the Supreme Court. In the case of B. I. G. Insurance Co. v. Itbar Singh at page 
1885 it is observed thus: 

“We are furthermore not convinced that the statute causes any 7 harden. First, 

the insurer has the right, provided he has reserved it by the policy, to defend the action 
in the name of the assured and if he does so, all defences open to the assured can then be 
urged by him and there is no other defence that he claims to be entitled to urge. He 
can thus avoid all hardship, if any, by providing for a right to defend the action in the 
name of the assured and this he has full liberty to do.” 
However, the Punjab High Court has laid down a limitation on the Supreme 
Court ruling that such right reserved by the insurance company can be exercis- 
ed with the consent of the insured and not against his desires. It was observed 
by G. L. Chopra J. in the case of B. I. G. Insurance Co. v. Itbar Singh® (the 
same case which was considered by the Punjab High Court after the decision of 
the BUDEEMS Court supra) as follows (p. 182) : 

. .It is submitted that there being a control of proceedings clause in the policy of 
iheivance, the Company, by virtue of that clause, was entitled to undertake the defence 
of the suit on all points in the name of the insured as the suit was to result in the insurer’s 
responsibility under the policy...He (insured) does not want or agree to be represented 
by the insurer...(Right under the Policy) which if disputed by the insured, cannot, in 
my opinion, be enforced in these proceedings...Reliance on behalf of the petitioner is 
placed on an observation made by the Supreme Court in its decision of the appeals pre- 
ferred against the Division Bench decision of this Court referred to...[i.e. 1959 S. C 
1831]...nor was it meant to entitle the insurer to defend the present action in the name 
of the assured, in spite of the latter’s opposition.” 

There remains a consideration of Court’s inherent power under s. 151 of the 
Civil Procedure Code to permit the insurer to defend the action in the name of 
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the insured. In this behalf ìn the case of Vimlabai v. Gen. Asse. Soc.,9 Tendol- 
kar J. observed thus (p. 1015) : 

*...Court has inherent jurisdiction to make any order that it may consider just and 
equitable, It seems to me to be a matter of elementary justice to the insurer that if a 
judgment is to be enforced against him he should have the right to defend the suit before 
judgment...Ordinarily he would have to defend the suit through the defendant, and 
therefore he must in the first instance offer to the insured that he shall indemnify him 
against the consequences of defending the suit and request the insured to defend the suit. 
But if the insured unreasonably refuses to defend the suit on those terms, it seems to me 
that this Court has ample jurisdiction to authorise the insurer to enter an appearance 
and to defend the suit in the name of the insured so that the Judgment does not go by 
default.” 

But in this behalf the Punjab High Court (in a Division Bench ruling) in 
the' case of Vanguard F. & G. I. Co. v. Sarla Devi ‘has laid down that when 
specific provision is made in this behalf in the Motor Vehicles Act, inherent 
powers could not be invoked. It is observed by Bishan Narain J. thus (p. 308) : 

“Finally it was contended that this Court may in the exercise of its discretion allow the 
appeal to be argued in the name of...(insured)....the counsel wants us to exercise this 
discretion under section 151, Civil Procedure Code. No specific provision in the Civil 
Procedure Code nor in any other enactment has been brought to my notice under which 
such an order can be made...Even in England in a case like this the insurers could not 
be allowed .to defend the suit in the name of the assured before the enactment of 1930 
and 1934 statutes,...Moreover, under third party procedure it was necessary to take the 
consent of the party in whose name the suit had to be defended. 

There is no such consent forthcoming in the present case...In any case, after the en- 
actment of Motor Vehicles Act, it is not possible to permit the insurers to defend the suit 
or appeal on those grounds which under Sec. 96(2) and 96(6) it is not open to them to 
defend. Section 151, Civil Procedure Code, cannot be used to nullify or negative a statu- 
tory provision of this nature.” 

It appears that want of specific provision in the Motor Vehicles Act permit- 
ting the insured to defend an action in certain cases in the name of the insured 
has caused hardship to insurer. Permitting an insurer to defend in absence of 
insured, in the name of the insured would not negative the provisions of the 
Motor Vehicles Act. If an insurer in certain cases is allowed to defend an action 
in the name of the insured in the presence of the insured, it would further mean 
that insured himself is disallowed to defend. Such possibility may occur in 
case of collusion of the insured with the plaintiff. In such a contingency the 
needed order will be in the interest of justice and when defence is allowed to the 
insurer in the name of the insured, it cannot be said that provisions of the Motor 
Vehicles Act are negatived. In any event as the legal position stands, it is 
doubtful whether an insurer though provided in the policy can defend the case 
in the name of the insured. In view of the Supreme Court ruling in B. I. @. In- 
surance Co. v. Itbar Singh defences open to the insurer are only those which are 
provided for in s. 96(2) (a) to (c) of the Act. To avoid hardships and to enable 
better exercise of the rights reserved under the terms of the policy, it is expedient 
that provision is made in the statute permitting the insurer to defend an action in 
the hame of the insured when the insured appears to collude, or neglects to 
defend or refuses to co-operate with him. But it can be urged that even by such 
amendment the insurer may not gain much. In reality it is the practical diffi- 
culty of defence and of leading of evidence. At the trial important evidence 
could come only from the driver of the insured and important defences of negli- 
gence and contributory negligence would greatly depend on his testimony. Con- 
sequently, for proper and successful defence co-operation of the insured is in- 
dispensable and hence it is contemplated as a general rule that the insurer should 
defend the action through the insured. However, there can be other defences 
than these which are not ame on the testimony of the driver. Important 

_ (1954) 66 Bom. L.R. 1013. : 
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aspect is the difference between the denial of right of defence altogether and 
opportunity of defence being granted but the probable failure of the 
defence. Result of defence may vary in individual cases and insurer may find 
out ways and means and may make arrangements to lead due evidence if right 
of defence is given. Denial of defence would mean denial of justice. So, without 
any consideration of the result of the defence, it will be just and expedient that 
the insurer is allowed some better and further rights of defence by suitable 
amendment in the Motor Vehicles Act. 


- 4. TAability of Insurer for damage to goods under section 96(2) of the Act: 


Recently a controversy has developed as to whether notice under s. 92(2) 
could be sought against the insurer by third party in respect only of claim for 
bodily injury or for claim for damages to goods also. It is no doubt clear 
that insurance made compulsory under s. 94 of the Act is, in respect of policy 
requirements of which are laid down in s. 95 and sub-s. (1) (6) of s. 95 makes 
it clear that it is in respect of liability which may be incurred by the insured 
in respect of death or bodily injury. But what is urged is that s. 96(2) 
which gives jurisdiction to the Court to issue notice to the insurer (and 
to ascertain if the insurer desires to put up any contentions specified 
in s. 96(2)) nowhere prohibits the Court from issuing such notice in 
respect of claim for damages to goods. This notice by its very nature is an 
enabling provision and for a limited purpose of seeking satisfaction of the claim 
from the insurer. The provisions of s. 96(2) of the Act are as follows :— 

“96. (2) No sum shall be payable by an insurer under sub-section (1) in respect of 
any judgment unless before or after the commencement of the proceedings in which the 
judgment is given the insurer had notice through the Court of the bringing of the proceed- 
ings, or in respect of any judgment so long as execution is stayed thereon pending an appeal; 
and an insurer to whom notice of the bringing of any such proceedings is so given shall 
be entitled to be made a party thereto and to defend the action on any of the following 
grounds...” 


It can be seen that the very opening sentence of sub-s. (2) of 8.96 refers to sum 
payable by an insurer under sub-s. (/). Sub-section (J) of s. 96 in turn refers 
to the duty of the insurer to satisfy judgment against insured in respect of 
certain third party risk covered viz., ‘‘judgment in respect of any such liability 
as is required to be covered by a policy under clause (b) of sub-section (7) of sec- 
tion 95 (being a liability covered by the terms of the policy). Firstly the 
head-note to s. 96 does not make any distinction as to third party risk covered 
under the Act policy or full third party risk. When reference is made in s. 96(/) 
to policy required under s. 95(J)(b) it appears that only policy under the Act 
is contemplated but thereafter a comprehensive sentence is used in the bracket 
referring to the liability covered by the terms of the policy. So it can be urged 
(relying on the words in the bracket) that under s. 96(2) the notice can be 
issued in respect of any liability of third party risk covered by the terms of the 
policy. If it was the intention of the Legislature to refer under s. 96(/) to the 
policy issued under the Act only, there would have been no need to make refer- 
ence to the terms of the policy as such. It may be that when insurer issues wider 
cover of third party risk further than the provisions of s. 96(/) (b), words in 
bracket viz. ‘‘ (being a liability covered by the terms of the policy)’’ were in- 
tended for such extendéd liability. Otherwise there was no need to use the 
additional words in the bracket and the provisions made in the bracket would be 
rendered nugatory. Chapter VIII of the Act is not meant only to introduce 
compulsory insurance. Section 97 purports to give rights to the third party 
against an insurer on the insolvency of the third party. Then s. 102 is inserted 
which permits survival of cause of action on the death of the msured against 
the insurer and also the estate of the insured. At this stage s. 100 may be 
perused. It is as follows: 

“For the purpose of sections 97, 98 and 99, a reference to ‘liabilities to third parties’ 
in relation to a person insured under any policy of insurance shall not include a reference 


VOL, LXV.] JOURNAL. 71 


to any liability of that person-in the capacity of insurer under some other policy of 
insurance.” 

Section 100 states that for the purpose of s. 97 reference to third party liability 
shall not include reference to any liability under some other policy of insurance. 
It seems that in s. 100 a distinction is clearly made for the purpose of s. 97, 
between the statutory risk policy and the full third party risk policy. Further 
when s. 100 purports to make distinction between Act policy and full risk third 
party policy, for the purposes of ss. 97, 98 and 99, such distinction does not find 
place in s. 96(2). Nor any specific clarification is made in s. 96(2) itself, that 
claim intended therein is in respect of bodily injury only. It can also be urged 
that while exercising jurisdiction under s. 96(2) the Court may very well look in- 
to s. 95(5). Section 95(5) reads as follows :— 

“Notwithstanding anything elsewhere contained in any law, a person issuing a policy 

of insurance under this section shall be liable to indemnify the person or classes of persons 
specified in the policy in respect of any liability which the policy purports to cover in the 
case of that person or those classes of persons.” 
A full third party risk covering policy gives a wider cover but it is a policy 
that also covers the risk under the Act and it cannot be said that it is not a 
policy issued under s. 95(5). Further it can be suggested that words in s. 
95(5) “person issuing a policy of insurance’’ are descriptive of the person 
issuing the policy and has reference to s. 95(7) (a) and not necessarily to s. 
95(1) (b). So far as mention of liability in s. 95(5) is concerned, there is 
no restrictive specification made as confining only to a liability which the policy 
purports to cover in respect of death or bodily injury but the words are ‘‘any 
liability which the policy purports to cover” and so it can be urged that this 
section requires the insurer to pay claim amount in respect of any liability 
covered under the policy and consequently notice for such liability can be 
sought and issued under s. 96(2) of the Act. It is not very clear whether 
frst, part of sub-s. (5) of s. 95 refers to a person who is authorised to issue a 
policy as mentioned in s. 95(/) (a) or whether it refers to compulsory insurance 
policy as required under s. 95(7) (b). However, it is more legitimate to con- 
strue that s. 95(5) refers to the policy issued under s. 95(7)(b); but then the 
words ‘‘any liability which the policy purports to cover’’ are rendered without 
purpose and redundant (except with reference to s. 95(2) (c)). 

Now reverting over to the object of s. 96(2) it can be urged that its object 
is much wider than mere reference to s. 95 (Z) (b) of the Act. `A reference 
may be made to a ruling of the Punjab High Court. In respect of the object 
‘of s. 96(2) in the case of Vanguard F. & G. I. Co. v. Sarla Devi (which tis a Divi- 
sion Bench ruling) Bishan Narain J. has observed therein thus (p. 302): _ 

“Under general’law the injured person could file a suit against the assured and could 
not implead the insurers. After the decision of this suit the assured got entitled to sue 
the insurers. These two independent suits arising out of the same accident involved con- 
siderable amount of waste of time and money. Under section 96 both the suits are combin- 
ed in one without affecting in any way the respective rights of the injured person and the 
insurers qua each other.” í i 
Further in absence of any express prohibition, beneficial construction can be 
urged to extend the scope of the inquiry and jurisdiction of the Court in favour 

_of the persons to whom the enactment purports to benefit. 


But to arrive at a decisive conclusion it seems that inspite of all these ART 
sions the golden rule of literal construction and interpretation will have to be 
given greater importance. Further extended interpretation would mean two 
things. Firstly, insurers will be subjected to liability of the claim in respect 
of damages to property which is extraneous to the Motor Vehicles Act and which 

_is not covered compulsorily under a policy which is issued under the Act. If 
liability for damages to goods is not provided in the Act and is extraneous to 
the Act, then how such wider scope for inquiry could be intended to be provided 
under the provisions of the Motor Vehicles Act? Secondly, it would mean 
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that practically general defences would be denied to the insurer in such cases 
also. If s. 96(2) could apply to the claim of damages to goods then evidently 
the defence by the insurer shall have to be confined to s. 96(2) (@) to (c) only. 

However, the difference between the premium required to be paid for 
Act policy and full third party risk is not much and usually bulk of the 
class of the insured go in for full third party risk. The scale of accidents in 
respect of damage to goods is on increase. It will be a social good if full third 
party risk is made compulsory under the Motor Vehicles Act. If full third 
party risk is made compulsory the present problem will come to an end. But 
as matters stand, it is expedient that some clarification is made in s. 96(2) 
about the scope of the issue of the notice. 


5. When can notice under sec. 92(2) of the Act be served: 


Sub-clause (2) of s. 92 is stated hereinbefore. From the provisions of s. 96(2) 
it is not clear when this notice can be got served by the third party on the insurer. 
Prima facte it gives an impression that it can be served any time i.e. before the 
suit, during the suit and as if after the suit, only condition being that judgment 
amount against the insured will be not recoverable from the insurer without 
service of this notice and further that the insurer will have right to contest 
the claim or decree on the grounds mentioned in s. 96(2)(a) to (c). It was 
observed incidentally by the Andhra Pradesh High Court in the case of B. Rama- 
swamy v. B. Satyanarayana that: 

“if a decree is obtained against the insured, the decree may be executed against the 
Insurance Company treating it as a judgment under the terms of S. 96.” (p. 310). 

If the purpose of the notice is only to allow statutory defences under s. 
96(2) (æ), then there may not appear objection to the service of the notice on 
the insurer as late as after the passing of the decree. But the object of the 
notice to the insurer seems to be much more than that. In view of the Bombay 
decision in the ease of Vimlabai v. General Insurance Society, an insurer can 
in a fit case seek permission of the Court to defend the suit on-merits in the 
name of the insured. Further usually there is a control of proceedings clause in 
the insurance policy and under it, the insurer can seek to defend the case in 
the name of the insured. This the insurer company can do if it has notice 
prior to the effective hearing of the suit. A 

In respect of the object of the notice under s. 96(2) of the Act, the 
Punjab High Court in the case of the Motor & General Ins. Co. v. Hota Ram 
laid down that this notice can be served either before or during pendency of the 
suit and that it has two-fold object—firstly, statutory defence and, secondly, 
watching of the proceeding. It is stated that (p. 192): 

“,..The object of providing for a notice is twofold; firstly, it is to enable the Ingur- 
ance Company to defend the action in its own rights on the grounds which are open to it 
under sub-sec. (2) of S. 96; and secondly, to ensure that a decree behind the back of the 
Insurance Company is not passed as a result of collusion between the plaintiff and the 
insured.” 


In practice notice if served before the suit will be not of much value to the 
insurer as then it will be in a miscellaneous proceeding and there will be no 
plaint nor details of the plaintiff’s case become available to the insurer at such 
stage. Secondly, the plaintiff may file the suit after notice after a good deal of 
delay and the insurer may not possibly remain in touch with the subsequently 
filed suit proceeding. There is one more prejudice to the insurer if notice is 
served prior to the suit. Upon service of notice the insurer, if inclined, can take 
a defence under s. 96(2)(a) to (a) which would bring him in conflict with the 
ingured (right from that stage) and consequently the insurer will lose all co- 
operation of the insured from that stage. This conflict may help the third party, 
but what is desirable and contemplated by the Act is co-operation between insurer 
and the insured and the defence of the action by the insurer through the insured. 
As observed earlier the notice after suit will not be of much value as then the 
insurer would not be in position to watch the proceedings. Therefore, by suitable 
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amendment the notice under s. 96(2) should be made available only during the 
suit and before the effective hearing of the suit begins. 

It may be urged that usually the insured informs the insurer of the suit at 
the earliest and such provision is made or can be made in the.conditions of the 
policy. But that will be inter se between the insurer and the insured. There 
are instances that insured are served with summons by substituted service and 
jn such cases the insured himself may not in reality even know of the suit. 
In any event a statutory provision to make more practicable the object of the 
notice would certainly be expedient. 


6. Amount of liability under section 95(2)(c) of the Act: 


Section 95(2) appears to put a limit on the liability of the insurer in respect 
of a policy issued under s. 95(/) (b). Under provisions of s. 95(2) (a), amount 
of liability of the insurer in respect of goods vehicle is limited to Rs. 20,000 and 
under the provisions of s. 95(2) (b) liability in respect of passengers vehicle 
is Rs. 20,000. For other vehicles no limit is provided. It is mentioned in s. 
95(2) (c) that ‘‘ Where the vehicle is a vehicle of any other class, the amount 
of the liability incurred.” This can mean unlimited liability as is incurred 
by the insured to the third party or it would even mean such liability as is 
mentioned in the policy. This point came up for consideration before the 
Punjab High Court in the case of Vanguard F. & G. I. Co. v. Sarla Devi and 
it was held by Bishan Narain J. thus (p. 306): 

“The last point that requires consideration is whether the Hability of the Company is 
limited to Rs. 20,000/- irrespective of the amount payable by the assured...The limit 
prescribed in cases of insurance of goods vehicles and of vehicles in which passengers are 
carried for hire is Rs, 20,000, and in other cases under section 95(2)(c) ‘where the vehicle 
is a vehicle of any other class, the amount of the liability incurred’ is the limit. In the 
present case the liability incurred is Rs, 50,000/- and, therefore, the limit! of Insurance 
Company is also of the same amount.” 

In view of this ruling for vehicles otherwise than goods vehicles and passenger 
vehicles, there, is no limit of liability of the amount which is payable by the 
insurer to the third party. An anomalous position will arise when the policy 
puts the limitation though such limitation is not provided in s. 95(2) (c). 
There are a class of vehicles otherwise than goods vehicle and passenger vehicle. 
The vehicle that was involved in the Punjab case referred to above was a station 
wagon. The touring cars and light vehicles will all fall under s. 95(2) (e). 

There is no reason why insurer should be subjected to higher limit of liabi- 
lity than. Rs. 20,000 in respect of these lighter class of vehicles. An amend- 
ment is expedient also specifying such maximum under s. 95(2) (e) of the Act. 


GLEANINGS. 


INTIMIDATION OF WITNESSES 


Tams reluctance of witnesses to come to court to give evidence is well known. 
In the case of ignorant and ill-educated persons it may be fear of the unknown; 
for others it may be merely the personal inconvenience involved; a third case 
arises where the witness is afraid that he will suffer prejudice in his employment 
as a result of the tenor of the evidence which he has to give. This last difficulty 
frequently arises in employers’ liability cases The workman may be asked to 
give evidence on behalf of his injured mate in his claim against the employers 
which will support a finding of negligence on their part. But he is afraid to 
do so, because he thinks he may lose his job if he does. In the converse situation, 
an employee who gives evidence on behalf of his employers may be sent to 
Coventry by his fellow workmen or suspended by his trade union. 

The court can in various ways protect a witness from intimidation and can 
try to preserve the purity of his evidence. For example, it is a contempt of 
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court to intimidate a witness or a person likely to be oalled to give evidence. In 
Welly v. Stwl (1892, 68 L.T. 528) it was held contempt to influence a witness 
against a party. To endeavour to bribe a witness to suppress evidence is con- 
tempt, and in Rowden v. Universities Co-operative Association (1881, 71 L. T. 
Jo. 373).the dismissal of a servant because he had given evidence for the opposing 
party was regarded as contempt. The court’s protection extends to witnesses 
in the precincts of the court; it has been held contempt to assault’ a witness in 
the precincts of the court even after the conclusion of the trial in which he has 
given evidence: Purdin v. Roberts (1910, 74 J. P. Jo. 88). 

But one matter which has remained uncertain until clarified by the recent 
decision of the Court of Appeal in Attorney-General v. Butterworth ((1962) 3 
All E. R. 326) was whether the court’s jurisdiction only covered pending cases 
or also extended to the victimisation of witnesses when the case was over. 

. Butierworth’s case arose out of.the hearing in the Restrictive Practices Court 
in In re the Agreement between the Newspaper Proprietors Association Limited 
and the National Federation of Retail Newsagents, Booksellers and Stationers 
((1961) 3 All E. R. 428). This agreement, known as the ‘‘Rena’’ agreement, 
was concerned with the distribution of the principal morning newspapers and 
the restriction on the opening of further new selling points. The main purpose 
of the agreement was to control and limit such selling points, but the agreement 
was found to be contrary to the public interest. G., an office-bearer of the Rom- 
ford branch of.the federation, disapproved of the way in which the Rena agree- 
ment had been operated, and expressed his views, which were opposed -to those 
of the vast majority of federation members, to the Restrictive Practices Court in 
evidence on behalf of the registrar. Although this evidence was not specifically 
mentioned in the court’s judgment, G. soon found himself in trouble with his 
local branch. At subsequent committee and general meetings members com- 
plained that G. had ‘‘driven the final nail into the coffin” of the federation and 
had ‘‘helped to sink our ship,’’ and he was by resolution deprived of his offices 
of branch delegate and treasurer. 

_ When these facts came to the notice of the Attorney-General, a motion was 
made in the Restrictive Practices Court for committal or attachment of certain 
members of the committee for alleged contempt of court in that they caused 
G. to appear before a special committee meeting to answer for his conduct and 
purported to have him removed from his official positions. (It may be noted 
‘that there is a special statutory provision in the schedule to the Restrictive 
‘Practices Act 1956 to equate the powers, rights, privileges and authority of that 
court with the High Court. There are both lay and legal members of the court, 
and para. 12 provides that no person shall be punished for contempt of court 
except by or with the consent of a judge who is a member of the court.) 

The main legal issue in the case argued before the Restrictive Practices Court 
((1962) 1 All E. R. 321) was whether, apart from scandalising the person of the 
judge, contempt of court was limited to interference with proceedings in a pend- 
ing case likely to prejudice the trial, or whether it had a wider application to 
acts done after the trial. 

The. Attorney-Geueral’s argument was based on the severely practical view 
that potential witnesses would be deterred from giving evidence if they knew 
that they were likely to be disciplined thereafter by their employer or trade 
union. . It was said that the jurisdiction of the court in regard to contempt 
should not be limited to the currency of the actual proceedings. It was pointed 
out that to attack a juror after the case was over had been held a contempt (Reg. 

‘vy. Martin, 1848, 5 Cox C. C. 356) and there was no difference in principle be- 
tween protecting a juror and protecting a witness. The overriding test, it was 
argued, was whether the act complained of interfered, or tended to interfere, 
with the due administration of justice. 3 

Counsel for committee members pointed out in reply that there was no autho- 
rity to support the view that acts done after proceedings were over were contempt. 
Once the trial was over, the need to ensure a fair trial disappeared and there was 
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no further basis for jurisdiction. If the law of contempt was intended to cover 
acts done after the proceedings were over, there would be no limit to the juris- 
diction of the court in questions of contempt; but it was important for the liberty 
of the subject that the law of contempt, which was an arbitrary and summary 
proceedings, should be clearly defined. 

RUSSELL J,, who gave the leading decision of the Restrictive Practices Court, 
covered a wide range of authority in his judgment. The court did not find, in 
all the centuries during which the courts have treated of criminal contempt, a 
case in which conduet adverse to a witness has been found to be in contempt, 
where the conduct occurred after the case was over and all the witnesses had 
gone home. The general tenor of authority indicated that the relevant conduct 
must be in ‘‘pending’’ proceedings. 

One reason for this view was that in pending proceedings there was an objec- 
tive standard of contempt, that is conduct likely to deter witnesses from giving 
evidence in the proceedings. But afterwards the conduct could not be so objec- 
tively considered, and the motives of the contemnors would have to be examined. 

The court found that the charges of contempt failed, but added a caveat that 
if, for example, a large employer announced that all employees who sued or gave 
evidence against the company would be instantly dismissed, or if a trade union 
or association adopted rules providing that any member who sued the union or 
gave evidence against it would ipso facto cease to be a member, then such cases 
might need special consideration. 

This decision of the Restrictive Practices Court was subsequently taken to the 
Court of Appeal (Lord Denning M. R., Donovan and Pearson L. JJ.), where it 
was unanimously reversed. The Court of Appeal found on the facts that some 
of the respondents had acted with a predominant motive to punish G., while some 
had done so for other motives as well. The court held in law that those respon- 
dents whose motive, whether predominant or not, had been to punish G. had 
committed a contempt, and it was immaterial that they also had other motives. 

Lord Denning M. R., who gave theleading judgment, said: ‘‘There can be no 
greater contempt than to intimidate a witness before he gives his evidence or to 
victimise him afterwards for having given it...If this sort of thing could be done 
in a single case with impunity, the news of it would soon get round. Witnesses 
in other cases would be unwilling to come forward to give evidence, or, if they 
did come forward, they would hesitate to speak the truth, for fear of the con- 
sequences.’ 

His Lordship acknowledged that there was no direct authority on the question, 

but said that there were many pointers in the cases. He referred in particular 
to the Witnesses (Public Inquiries) Protection Act 1892, which provides for the 
punishment of any person who threatens or attempts to punish a witness for 
having given evidence at ‘‘an inquiry.’’ The inquiries covered are those held 
under statutory powers, or by parliamentary committee or by royal commission, 
but inquiry by any court of justice is expressly excluded. Lord Denning thought 
that the law courts were obviously excluded because they already had their own 
machinery for dealing with such behaviour as contempt of court. _ 
- Butterworth v. Attorney-General is not the-first case of contempt. with which 
the Restrictive Practices Court has had to deal in the short course of its existence 
since 1957. The peculiar form of subject-matter which comes before the court, 
in particular the preservation of restrictive trading practices between business 
and trading associations, can often involve substantial commercial interests. For 
example, most industries have their own trade paper, which gives members of 
the industry full information about any case which may be pending in the Res- 
trictive Practices Court which affects the interests of the industry. Sometimes 
over-zealous editors or contributors comment on the importance of unity in the 
industry regarding trade practices, even after an inquiry by the Registrar of the 
Restrictive Practices Court has begun. 

This is illustrated by In re Doncaster and Retford Co-operative Societies’ 
Agreement ((1960) 3 All E. R. 541; L. R. 2 R. P. 105). About two months be- 
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fore the hearing of the reference to the court in this case, which concerned a 
boundary agreement between two neighbouring co-operative societies for the 
delimitation of the respective spheres of commercial operation of the societies, 
an article was published in the Co-operative News. It was later said in court 
that this article could be construed as meaning that it would be undesirable and 
unfortunate if co-operative members were to give evidence for the registrar 
against the interests of the movement and other members. It was pointed out to 
the author of the article that what was written was a contempt of court, and the 
newspaper issued a disclaimer in the following issue. During the course of the 
hearing of the merits of the agreement, the contents of the article were put 
before the court and the writer offered an apology from the witness box. 


Diplock J. found that the article was a gross contempt of court, and said: 
‘The writer of this article, and everyone else, must understand that witnesses 
who are called to give evidence in the courts, including this court, are performing 
a public duty, and that they are entitled to give their evidence without a shadow 
of interference from anyone.”’ 


These two cases of contempt of court have given very fair warning to those in 
trade and industry regarding the limits within which they may act in matters re- 
lating to evidence to be given in the court. In the Co-operative Societies case the 
writer of the article escaped with an admonition. In Butterworth’s case the 
committee members were ordered each to pay sums between £100 and £200 
towards the expenses of the Crown. On any future occasion such leniency from 
the court can hardly be expected —L.T. : 


LANDLORD AND TENANT 


. In Lovelock v. Margo, 107 S.J. 194, on 18th May 1960, the landlord let to the 
tenant a lock-up shop on a twenty-one-year lease from 7th March, 1960, at a rent 
of £60 a year payable weekly. On 28th August, 1961, when an amount of £25 
rent was owing, the landlord made a peaceable re-entry, changed the locks, and 
excluded the tenant from the premises, claiming that that had been effected under 
the provision in the lease giving the landlord the right of re-entry in case of 
non-payment of rent. The tenant thereupon brought an action in the county 
court, claiming, inter alia, relief against forfeiture, and Judge Ruttle granted 
that relief. The landlord appealed. 

Lord Denntna, M.R., said that it had been contended for the landlord that the 
court had no power to grant relief against forfeiture when there had been a 
peaceable re-entry but only when there had been an action for forfeiture or for 
possession or an action of ejectment. It was sufficient to say that in Howard v. 
Fanshawe [1895] 2 Ch. 581, Stirling, J., had pointed out that*the jurisdiction 
was not confined to.cases where the lessor had recovered possession by legal 
process but also extended to cases where he had recovered possession peaceably 
without the assistance of the court, that. jurisdiction being dependent not on 
statute but on the ancient jurisdiction of the Court of Chancery. That was 
borne out by the County Courts Act, 1959, s, 191(3), which was framed on the 
basis that that was the law, namely, that ihe right to give relief extended to a 
case where there had been ‘‘re-entry without action.’’ The judge had clear 
jurisdiction to grant the tenant relief, as he had done, in this case. The appeal 
should be dismissed —S_J. 


Tre LEGAL CLICHE Expert Taxes THE STAND 


Mr. Hornblower you are an expert on the cliches of the law? 

I am a veteran of many legal battles and courtroom dramas. 

I shall test your competence in the field of putting a few questions to you. 
You may proceed. 

When you have no doubts about a case, what do you say? 


opopo 
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A. It’s an open-and-shat case. 

Q. When it is like some other case you’ve been in, what is it? 

A. It is on all fours, sir. 

Q. And when you can’t explain’ a case, what is it then? 

A. Why, then, of course, it is res ipsa loquitur. 

Q. Very good. I am sure that you qualify. Now to get down to cases... 

A. Please, counselor, you are usurping my prerogatives. 

Q. Indeed! I am sorry.’ Would you call this a hard case? 

A. Yes, and hard cases make hard law. 

Q. Why is that? 

A. Because it is without precedent. 

Q. And that means... ? 

A. It is a case of novel impression. 

Q. To digress... 

A. Now, counselor! 

Q. I withdraw the question. What-is equity? 

A. A roguish thing. The size of the Chancellor’s foot...The conscience... 

Q. Please do not volunteer. What is the law? 

A. A jealous mistress. It is experience, not logic. Ignorance of it is no 
excuse. Jaw is what the judges say it is. Law... 

Q. Just answer the question. What does equity do? 

A. Equity does equity. : 

Q. Why? 

A. Because equity aids the vigilant. 

Q. Unless? 

A. He comes in without clean hands. 

Q. In that case... ? 

A. He must seek his remedy at law. 

Q. Will that help him? 

A. No, because the law will not look beyond the four corners of the contract. 

Q. Then what happens? 

A. The judge will Sheree the jury. 

Q. And the jury.. 

A. Will render its siie 

Q. Which will be? 

A. No cause for action. 

Q. Thank you sir. You have been helpful and enlightening—C and C. 


` 

When did’you go to see the accused? 
I went to see him some time in May, May of last year. 
And did you talk to the accused at that time? 
No, sir. - 
You are telling this court that you went to see the accused and you want 
us to believe that you did not talk to him? 

A. Yes, sir. 

Q. I remind you, you are under oath and I will ask you once again; When 
you went to see the accused last May, did you talk to him? 

A. No, sir. i 

Q. Soyou went to see the accused and you two, you and the accused, just sat 
and looked at each other without saying a word. Is that what you want us to 
believe? \ 

A. No, sir. 

Q. All right. Just what did happen when you went to see the accused on 
that occasion ? 

A. He wasn’t there—-C and C. 


OPOPO 
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LEGAL JINGLES 5 


We often go to court, 

In Contract and in tort, 

And sometimes we appeal unto 

The Court of last resort; 

And then we’re filled with glee ` 
When crowned with victory, 

Until the pay-off comes because 

We cannot get a fee. 


We try to bear no grudge, 

But sometimes face a Judge, 
To change his mind 

We try, but find 

That he will never budge; 

We clear our throat and cough, 
While listening clients scoff 
When Judgey dear, 

In accents clear, 

Tells us where we get off. 


A client comes along, 

With head and malice strong, 

He wants, of course, 

A quick divorce, 

Because his wife is wrong; 

And then we try.in vain, 

To mollify his pain, 

But when we win 

A divorce for him, ; 
He marries her again. 


With cares our backs grow bent, 

With work and argument, 

To pay the scores 

Of creditors, 

Who growl with Aoi 

We lead a fighting life, ' 
In hard and constant strife, 

And when we roam 

To ‘‘Home, sweet home”’ 

We quarrel with the wife. 


In ‘‘Equity’’ we ‘‘pray’’ 
Relief to come our way, 

Work hard and late, 

‘For fees wé wait - 
Until the ‘‘Judgment’’ day; 
With diligence we serve, 

We over-load each nerve, 

Tax mind and heart, 

Our income chart 

Still shows no upward curve. 


A man was struggling hard 
In a psychopathic ward, 
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‘t Cracked in the head’’ 
The warden said, 

“Oh he is quite a card.” 
So very mad was he, 

I read his history, 

One fact I saw, 

(He practised law) 
Explained it all to me. 


We hope when Tempus brings, 
Us where the Cherub sings, 

No cause to grieve, 

When we receive 

A pair of golden wings; 

No doubt that’s where we’ll be, 
The Law Society, 

And there on high, 

We will defy 

The law of gravity —C and C. 


THB PASSING OF THE IRON MONSTER 


‘‘The passing of the iron monster is only a single step in the onward march of 
progress in transportation. This generation has witnessed the passing of the 
horse and buggy, the river steamboat, and the local passenger train. It has seen 
the arrival of the automobile and airplane. It looks to the promise of a future 
with automatic-powered vehicles and other means of travel not yet envisioned. 
All these are but cogs on the wheel of progress. All serve as reminders that 
progress is constant and time is ever passing. 

In the future, we shall call upon our memories to picture to grand-children 
the thrill of the giant of the rails, with streaming smoke and screaming whistles. 
Alas! The steel steed stands silenced. An era has passed.’’—C and C. 


REVIEWS. 


The Law of Trade and Merchandise Marks. By S. VENKATESWARAN, D.Sc., B.D. 
Controller-General of Patents, Designs & Trade Marks. Cancurra: Eastern 
Law House (Private) Ltd. 1963. Royal 8vo. Pages ev + 1042. Price Rs. 50. 


Tum author of this learned treatise, who had published a book on the law of 
trade marks in India as far back as in 1936 when there was no legislation for 
trade marks in India, was, to a large extent, instrumental in bringing on the 
statute book the Trade Marks Act of 1940. This Act was repealed by the Trade 
and Merchandise Marks Act of 1958 which has introduced many useful changes, 
some of which are substantive while the others relate to improvements in mat- 
ters of procedure. The book under review fully deals with these and gives 
exhaustive commentaries on the various provisions of the Act. The learned 
author has referred to and discussed all the Indian decisions, reported or un- 
reported, as well as several important trade marks decisions of the Courts in 
England and Australia which throw useful light on the construction of the 
Indian statute. Some other important features of the book are a complete ac- 
count of the newly established Part B of the Register, detailed and critical 
comments on the criminal law relating to trade marks and trade descriptions 
with the relevant English and Indian case law on the subject and information 
on the practice of the Registry. To further add to its utility the book contains 
all the latest statutory notifications under the Act, a comparative statement 
of the present statutory laws as to trade marks in the United Kingdom, Aus- 
ralia and Canada and of the Indian statutes of 1940 and 1958, and the Rules 
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made under the Act of 1958. Much labour and learning have gone into the 
preparation of this book which bids fair to become a standard work on the 
law of trade and merchandise marks in India and will be indispensable not 
only to lawyers but to the business community at large. 


Industrial Disputes Act, 1947. By VirnatpHai B. PATEL, Advocate, Supreme 
Court. Bompay: N. M. Tripathi (P) Ltd., Princess Street. Lonpon: Sweet 
& Maxwell, Ltd. 1963. Royal 8vo. Pages lvi + 951. Price Rs. 36. 


Tris book is designed to meet the needs of those who are required to deal 
with the problems arising out of the application of the Industrial Disputes 
Act, 1947, to the complex relations between capital and labour. It opens with 
an instructive and excellent foreword by the Honourable Mr. Justice Gajendra- 
gadkar, Judge, Supreme Court of India. The book is divided into five Parts. 
Part I contains commentary on the Act; Part II deals with the problems of 
bonus, wages, gratuity, dearness allowance, leave and holidays; Part III is con- 
cerned with the question of disciplinary proceedings; Part IV includes materia] 
appendices, and other connected Acts and Rules; and Part V gives the Rules 
framed by the Central Government and Governments of different States. 
All material topics connected with industrial law have been fully discussed. 
The learned author has systematically presented in one volume the whole case 
law on the subject, so as to be useful to all who are concerned in administration 
of this branch of law. Various principles are clearly discussed in the light of 
case law. To increase the usefulness of the book, amendments and Rules pro- 
mulgated under the Act by different States have been given. This work is 
bound to be useful to those who have to solve the industrial conflitts with the 
aid of law. The industrial employers, employees, and lawyers practising in 
industrial courts will find this book of great assistance. f 


Anand & Sastri’s Law of Tort. Revised by J. P. SNaBAL, Advocate. ALLAHA- 
BAD: Law Book Company, Sardar Patel Marg. Second edition. 1960. Roy 
8vo. Pages li + 647. Price Rs. 22.50. 


Tur chief characteristic of this book is that the learned author has given at 
various places the material portions of extracts from judgments. The law of 
Torts is constantly undergoing change. Some of its doctrines are rapidly be- 
coming obsolete. The principles of the law of tort are clearly set forth in this 
book. American decisions on various important topics are referred to. The 
English and Indian case law is brought down to August 1959. The comments 
are accurate and to the point. Courts and lawyers will find this book of valu- 
able help in unfolding the intricate points regarding the law of torts. 


The Law and the Lawyers. By M. K. Qanpa. Compiled and edited by S. B. 
KEER. AHMEDABAD: Navjivan Publishing House. 1962., Crown 8vo. Pages 
xv + 246. Price Rs. 3. 

Tos book is divided into five parts. Parts I and II deal with 
Gandhiji as a law student and as a practising barrister. Part III contains the 
political trials of Gandhiji in South Africa and in India. Here Gandhiji ap- 
pears in the role of a Satyagrahi, as a civil resister of unjust laws. The trial 
of Gandhiji at Ahmedabad in 1922 on the charge of sedition will for ever remain 
one of the most momentous and memorable events of modern times. Part IV 
discusses the role of lawyers in the Satyagraha struggle. Part V deals with 
Gandhiji’s views on sundry and miscellaneous topics. The learned editor de- 
serves all praise for presenting Gandhiji’s struggle in Courts of law. This is a 
great production of value which sheds light on the growth of freedom of our 
motherland. 


The 
Bombay Law Reporter. 


JOURNAL. 
June 15, 1963. 


LEGAL CHANGE AND THE FUNCTION OF THE JUDICIARY.* 
I 


Te law like a living organism must develop and grow with the society. It 
must be capable of being applied to novel conditions and changed circumstances 
of the time. A law which lacks this tendency becomes a dead law and is conse- 
quently discarded by the society. f 

The task of making law a living one can be entrusted either to the Judges 
or to the Legislatures. The Legislatures cannot discharge this function fairly 
well because of two reasons. Firstly, even if a law is enacted the defects are 
to be pointed out by the Judges when cases come before them. Secondly the 
lack of time with the Legislatures in these days further prevents them from 
changing the law by legislative process.’ 

On the other hand, Judges can very well mould a particular law to suit the 
needs of the time. But it is to be noted in this connection that the task is not 
so easy as it apparently appears. In this respect many problems come in the 
way which need special consideration. 

The first problem is whether the Judges are the creators of law or they 
are merely the interpreters of the existing law. On this point there are two 
competing lines vf thought. According to one view the Judges do not create 
law. This function rests always with the Legislatures or the Sovereign of the 
country. The other view is taken by the pragmatic positivists like Holmes, 
Gray and Kelsen. According to them law is not that which is in accordance 
with religion or nature or morality; it is not which ought to be but that which 
it is, viz., what the Courts lay down. In so saying the pragmatic positivists 
definitely displace the Austinian Sovereign. But inspite of the divergence of 
opinion the majority opinion favours the recognition of judicial law making in 
legal philosophy. It is, therefore, clear that Judges do create law in some cases. 

The judicial creativity is, however, circumscribed because of the respect to 
the authority of judicial precedents. The binding nature of the precedent de- : 
bars the Judges to retract from the old path. However, inspite of the existence 
of this hurdle Judges do ‘create law by taking recourse to the method of dis- 
tinction and disuse. Thus where they can distinguish a case from that which 
has been previously decided they are not bound to follow the latter.. Similarly, 
if a decision has not been used for a sufficiently long time a different stand can be 
taken. 

But what is the scope of judicial creativity where the law has been codified ? 
This problem is to be studied tinder two heads. Firstly, in those countries which 
recognise the binding authority of precedent but have enacted laws as well the 
same position holds true as has been discussed earlier with this modification that 
the scope of judicial creativity is minimised. But in’ those countries where the 
binding authority of the precedent does not find support, Judges do have scope 
for judicial creativity while construing various enactments. 


*By D. C. Srivastava, B.80., LI-M., Addi- made many recommendations numbering moro 
tional Munsif, Sitapur. than a dozen upto this time but many of them 
1. <A good illustration of it is to be found ın have not rece:ved legislative sanction. 
India. The Law Commission of India has 
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It is to be noted, however, that the judicial creativity is not absolute. It is 
circumscribed by two limitations. Firstly, there is a limitation on judicial law- 
making inherent in the nature of the judicial function. Because the Judges are 
to develop the law on a case by case basis they cannot, as can the Legislature, 
undertake the establishment of a new legal institution. In the present time 
when there is a flood of enacted laws the function of the Judges is only to fill in 
the gaps and resolve the conflict and it is only in a limited sphere that they 
can exercise their judicial creative power. ` 

Secondly, the power of judicial law making does not depend on the discretion, 
whims and fancies of the Judges. The power is to be exercised with an object 
to make the law up to date and to fit in the novel situations not visualised before. 
This is possible only when the Judges have respect for public policy and moral 
values. The novel situations are either the result of change in public policy or 
are shaped by them. The Courts are indeed called upon to adjust rights and 
liabilities in accordance with, the changing canons of publie policy and moral 
‘ideas. If they do not do so the law cannot be said to keep pace with the time. 

In the present paper, therefore, an attempt has been made to discuss the func- 
tion of the judiciary in the evolution of law and its adaptation to new public 
policies and moral ideas. Attempt has been mađg only to point out English, 
American and Indian decisions where the Judges have helped in the develop- 
ment and growth of law adapting well the changing canons of public policies 
and moral ideas. . 


II 


In England the importance of judiciary in the development of law was so 
great that we can safely say that the Common law was nothing but judge- 
made law. What the Judge said in a particular case became the law and it was 
to be followed in similar subsequent cases. Originally there was deficiency of 
statutory laws as a result of which the Judges made a good deal of contribution 
in the development of law. But it is to be noted that right from the very begin- 
ning the Judges kept in view the prevailing currents of public policy and moral 
ideas. Dean Roscce Pound has pointed out? that the law gained its strength as 
an institution in English life in no small measure because it had the impetus of 
popular support. 

If we trace the history of the development of English law we find that English 
law, before the Judicature Act, 1875, flowed in two different channels, one flowing 
and coming through Common law Courts and the other through the equity Courts 
or the Court of chancery. The Common law Courts, however, were not respect- 
ing too much the public opinion and public policies. They were strictly adhering 
to the strict substance and procedure of the Common law even if it resulted in 
hardships. But even then the contribution of Common law Courts through the 
institution of Forms of Action and Jury cannot be under-estimated. 

The other channel was, however, having much capacity to assimilate public 
opinion, public policy and moral values. The three guides for the equity Courts 
were justice, equity, and good conscience. Good conscience can never tolerate 
immoral ideas or acts contrary to public policies. This was the main reason why 
the Court of Chancery gained public support and became a target for attack by 
the Common law Courts. In all the contributions made by the equity, we can 
trace that the compelling force was the force of publie opinion, public policy and 
moral values, The remedy of specific performance of contract, injunction and 
the institution of trust came into existence because public policy favoured such 
institutions. Similarly, relief against penalty and forfeiture, relieving the 
hardships of women in relation to their property also tell the same story. 

But because of the conflict between Common law and equity, the Judicature Act, 
1875, fused law and equity and from that time onwards the two divergent chan- 
nels met at one point and proceeded in one channel giving supremacy to equitable 


2 Pound’s Jurisprudence in Action, p. 398. 
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rules and principles.8 Two’examples discussed below prove beyond doubt that 
the Judges tried to make law conform to the social philosophy of the day. 

One of it relates to the right of a wife deserted by her husband to the con- 
tinued occupation of the matrimonial home. Upon this point there have been 
many cases but their implications are by no means clear. Mr. Megarry* in his 
learned article also poses difficult problems. In Bandell v. McWhirter? the Court 
has, however, held that such right is an equity or at least a clog or fetter on the 
husband’s proprietary right which his trustee in bankruptcy cannot override. The 
trustee in bankruptcy takes the property subject to the wife’s right, for the 
right is an equity. 

‘ Not only this, the same case evidences an extension of the law relating to 
license. Denning L.J. in the same case observed at p. 480 thus: 


“,..Elvery contractual licence imports a negative covenant that the licensor will not 
interfere with the use and occupation of the licence in breach of the contract, This nega- 
tive covenant is binding on the successors in title of the licensor in the same way as res- 
trictive covenant. It does not run with the land so as to give a cause of action in damages 
for breach of contract against the successor; but it is binding in equity on the conscience 
of any successor who takes with notice of it....It is an equity within the words of Lord 
Cottenham L.C. in Tulk v. Morhay*”. 

The second illustration under consideration refers to the doctrine of ‘‘equi- 
table estoppel’’ as laid down in Central London Property, Trust, Ld. v. High 
Trees House, Ld.” In that case because of the war conditions the lessor agreed, 
though not by any instrument under seal, to accept the rent at a lesser rate but, 
subsequently, he brought an action to recover all the arrears of rent at the 
agreed rate. The question was whether after the disappearance of war condi- 
tions the lessor could recover all the arrears of rent at the original rate. The 
Court was of the opinion that the promise having been made in the circumstances 
in which it was made and having been acted upon, as it had been intended that it 
should, could not be treated as without any effect and notwithstanding the ab- 
sence of any right in the lessee at law, the lessor could and should be restrained 
in equity from asserting his right under the lease in disregard of his promise. 

It is, therefore, clear that the ‘Courts took shelter behind the rule of equitable 
estoppel and not legal estoppel as the essentials of legal estoppel were not satis- 
fied. The decision has been criticised on the ground that the logical consequence 
of the High Trees case must be ultimately to displace the Common law rule that 
only a representation of existing fact will give rise to an estoppel. But this criti- 
cism is repelled if we accept the observation of Mr. Justice Holmes that the life 
of the law has not been logic; it has been experience. 

We shall now illustrate from other spheres as well how the judiciary has 
developed the law keeping in view the purpose under consideration. 

A contribution has been made in the evolution and development of Trade 
Unions. Originally, the trade unions were not treated as different from its mem- 
bers and consequently in Kelly v. National Society of Operative Printers etc.,® 
where an action was brought by one member it was observed that the plaintiff 
contracted with each and every member and if anybody has broken any con- 
tract with him it iseach and every member. Further the officers of the society are 
the members of it and if he snes the trade union for what it has done he is suing 
himself among others. 

But this view had been rejected in Taff Vale Railway v. Amalgamated Society 
of Railway Servants® where it was held that a registered trade union, though 
not an incorporated body, is capable of entering into contracts and of being sued 
as a legal entity distinct from its members. The same view has been followed 


3 Section 25 of the Judicature Act pro- 5 ee aa 466. 
vided that in case of conflict with the rules of 6 (1848) 2 Pale 774, 778. 
law and the rules of equity, the latter was to 7 [1947] 1 K.B. 180. 
provail. 8 (1915) 84 L.J. K.B. 2236. 
4 Megarry, The Deserted Wife’s Right to 9 [1901] A.C. 426, 17 T.L.R. 698. 
occupy the Matrimonial Home, 68 L.Q.R. 379. . 
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in subsequent decisions.1° In a recent decision’? Morters J., rejecting the deci- 
sion of Kelly’s case has observed, 

In my opinion the action in Kelly’s case was an action by a member against his 
Union as an entity recognised by the law and distinct from the individual members thereof 
for breach of contract between plaintiff and his Union. If this is so, the foundation for the 
refusal to award damages is gone.” 

The law of negligence also awaited a similar reception at the hands of the 
judiciary. In Donoghue v. Stevenson’? the question was whether the manufac- 
turers of an article of drink sold by him to a distributor or the ultimate purchaser 
or consumer who is prevented from discovering by inspection any defect is 
under any legal duty to the ultimate purchaser or consumer to take reasonable 
care that the article is free from defect likely to cause injury to health. The 
main question, therefore, was whether the defendant owedany duty to the pur- 
chaser to take care. It was held by the Court that the manufacturers owe a duty 
to the consumer. While laying down the standards of duty to take care Lord Atkin 
observed that the duty is always owed to the neighbour of the defendant. The 
neighbour according to Lord Atkin is a person who is so directly and closely 
affected by the defendant’s act that the defendant onght reasonably to have him 
in contemplation as being affected by his act or omission. This extension was 
clearly in conformity with the public policy otherwise the innocent purchaser 
would not have had any remedy against such wrongs. The same rule applies to 
other articles of daily common use or household purpose where the liability 
cannot be absolved. 

The principle of Donoghue v. Stevenson has been further applied even in 
those cases where there exists statutory provision. Thus in Candler v. Crane 
Christmas & Co.,13 the managing directors instructed the defendants, a firm of 
accountants and auditors, to prepare the company’s account and balance-sheet. 
One of the defendants’ clerk prepared the account knowing that they were 
wanted for the purpose of inducing the plaintiff to invest money in the company. 
The drafts were shown to the plaintiff in the presence of the defendants’ clerk 
and the plaintiff relying on its accuracy subscribed £2,000 for shares in the 
company. The defendants certifled the accounts as correct but the accounts 
were prepared negligently without any fraud on the part of the defendants or 
their clerk. On liquidation an action was brought against the company for 
negligence. Here the Court held that in the absence of a contractual or fiduciary 
relationship between the Parties the defendants owed no duty to the plaintiff 
to exercise care in preparing the accounts aud giving their certificate and hence 
the plaintiff could not maintain an action. The Court further observed that 
such duty is imposed upon accountants, surveyors, valuers and the duty is owed 
to their employers, clients and to any person to whom they themselves have 
shown the accounts but it never extends in favour of a stranger. The duty is 
owed only in respect of those transactions for which the accountants knew their 
accounts were required. 

There are other fields as well where Judges will not be afraid of giving effect 
to publie policy. In the field of Administrative Law, administrative tribunals are 
not akin to judicial tribunals. They are governed by different rules and proce- 
dure. But it is not desirable to allow them to remain independent of the judiciary. 
According to the recommendations of the Frank Committee a council has been 
established with the duty of supervising the procedure of such tribunals and that 
provision has also enabled aggrieved persons to appeal, on questions of law, to 


‘10: Amalgamated Society of Carpenters, for breach of contract. It was held that he waa 

‘ entitled to maintain an action for damages for 

breach of contract against the union in its 
registered name. 

2 [1932] A.C. 562, per Lord Atkin, at p. 
580, following Lord ‘Esher m Le Lievro v. 
Gould, (1893) I Q.B. 491. 

13 [1951] I All E.R. 426. 


Cabinet Makera and Joiners v. Batthwate, 
[1922] 2 A.O. 440; National Union of General 
and Municipal Workers v. Gillian, [1946] K.B 
81; Bonsor v, Musicians’ Union, [1956] A.C. 104. 

11 Bonsor v. Musicians’ Union, [1958] 
A.C. 104. In this case Bonsor who was a 
momber of a registored trade union was wrong- 
fully expellod it. He brought an action 
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the Court of Appeal. Thus in exercising their proper controlling jurisdiction 
the Judges will not be afraid to give freeplay to public policy and moral ideas. 

The principle of publie policy has also helped in the development of some 
principles of International Law. As has been said'4+ that Private International 
Law is really a branch of municipal law of England, obviously there can be no 
branch of municipal law where public policy can be properly ignored. But the 
concept of publie policy should be narrowly construed in this sphere. A trans- 
action which is valid by foreign law should not be nullified on this ground unless 
its enforcement would offend some moral, social or economie principles so sacro- 
sanct in the English eyes as to require its maintenance at all costs and without 
exception. 

Publie policy has assumed significance in another sphere where the judicial 
tribunals exercise control and supervision over domestic tribunals.1© In Me 
Lean v. The Works Union,'® it was held that before a domestic tribunal the 
parties may even by agreement exclude some of the well-established principles 
of publie policy based on natural justice. It was held that these Courts are not 
bound to respect the principles of natural justice. Strangely enough White v. 
Kuzych'? goes even a step further in laying down that the parties might exclude 
by agreement the established principles of publie policy, viz., an agreement to 
oust the jurisdiction of the Court. 

But Russell v. Duke of Norfolk '® and Lee v. Shownmen’s Guild of Gr eat 
Britain’? present a definite shift in the application of publie policy in this 
sphere and it has been held that the domestic tribunals cannot act contrary to 
the principles of natural justice which shall be against publie policy. 

The law relating to restraint of trade as settled by Nordenfelt v. Maxim Nor- 
denfelt Guns and Ammunition Company?° which abolishes the distinction be- 
tween general and partial restraints also reflects the influence of public policy 
on the law at the hand of the Judges. . 

Much has been said about the civil law so far. We cannot ignore the criminal 
law wholly, thongh, of course, the scope of judicial law-making in criminal law 
is obviously more confined. But in this field too moral ideas have played import- 
ant role as well as public policies. In England the Court of Criminal Appeal 
has departed from the strict rule of stare decisis in order to allow a defence 
against bigamy.21 

In the era of legislation and codification too the Judges can interpolate public 
policies. while construing the particular legislation at hand. No doubt in enacted 
law the scope for judicial creativity is sufficiently minimised but even then while 
filling in the gaps in a particular enactment or resolving the conflicts they can 
give freeplay to public policies and moral ideas.?? While interpreting the 
statutes the Judges do see the object and purpose of the legislation and in so 
doing they can keep in view the changing currents of the publie poliey and 
moral standards. 

TI 


The American Judges have more freedom to mould the law to suit the chang- 
ing needs of time. There are some basic reasons for the divergence in the 
` practice. Firstly, the conception of Parliamentary supremacy is*in no way a 
hindrance in the path of American Judges. In England the authority of the 
Parliament cannot be challenged by the judicial organs, On the other hand the 
American judiciary is independent and it can declare the laws passed by the 
Congress to be ultra vires if it does not conform to the provisions of the Consti- 
14 Lord Parker in Dyndmil-Actien Gesells- 16 [1928] 1 Ch. 602. 
chafe v. Ris Tints Company, [1918] A.C. 292, 17 [1061] A.C. 585. 
at 18 (1949) 65 T.L.R. 225. 
A'i The phrase domestic tribunal included 19 [1952] 1 AN E.R. 1176, | 
tho Committees or the Councils or the members 20 [1894] A°C. 535. 
of trade unions, clubs, professional bodies 21 oe y Taylor, [1950] 2 K.B. 368 
established by statuté while acting in a ess ‘92 Prescot v. Suchen: epee ee 
~judicial capacity. i [1954] 4 WER. 990 $ 
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tution. Another factor which gives American Judges more freedom is the power 
of the Supreme Court to derogate from its older decisions in certain cases, No 
doubt American Courts do recognise the authority of the judicial precedent but 
not in the same sense as English Courts do. They recognise the authority of 
judicial precedent with this modification that the Supreme Court of United 
States is not bound by its own decisions. 

Regarding the nature of judicial process in America Benjamin Cor dozo observed 
thus :— 

“My analysis of the judicial process comes then to this, and little more; logic and 
history, and custom and utility and the accepted standards of right conduct, are the 
forces which singly or in combination shape the progress of the law, which of these forces 
shall dominate in any case must depend largely upon the comparative importance or value 
of the social interests which will be thereby promoted or impsired... 

If you ask how he is to know when one interest outweighs another, I can only answer 
that he must get his knowledge just as the legislator gets it, from experience and study 
and reflection, in brief from life itself’.* 

It must be said at once that nothing was further from Cordozo’s mind than to 
suggest that Judges should usurp the functions of the Legislature. Upon this 
point English Judges are extremely sensitive but greater scope has been given to 
the Justices of the Supreme Court of United States because they are expounding 
a ‘Constitution. ‘A law cannot stand still even if it is enacted. It must be applied 
to the novel situations. This function can be discharged only by the Judges and 
not by the Legislatures. It can, therefore, be said that only the analysis of Benja- 
min Cordozo still holds good in the presence of the flood of the enacted law 
which no doubt has inevitably affected and cireumscribed the judicial function. 


According to Cordozo the Judges will apply the method of philosophy, the 
method of history and tradition and of the adherence to precedent. Besides these, 
the method of sociology is also one of them, which for the present purposes can be 
said to be more relevant.’ It is through the method of sociology that the Judges 
will try to accommodate changing public policies and moral ideas and march 
freely towards the progress of law as a living institution. 


Some illustrations from American decisions will make the point amply clear 
as to how the Judges while interpreting statutes kept in view social and moral 
ideas and shaped the law to conform to that end. 


In United States v. Republic Steel Corp.?4 the defendants in operating iron 
mills on the bank of a navigable river discharged industrial solids in the river 
thereby reducing the depth of its channel. The United States brought an action 
for injunction. The question was whether the discharge was obstruction within 
the meaning of s. 10 of the Rivers and Harbours Act of 1890. The majority 
held that the United States was entitled to obtain an injunction against the 
practice unless the respondent companies first obtained a permit from the Chief 
of the Engineers of the Army. The Court interpreted ‘‘obstruction’ as not 
limited to those kinds of structures and activities enumerated in s. 10 of the Act. 
Looking to the object and purpose of the statute it construed the Act as incor- 
porating the broad purpose of securing navigation and commerce in a vital 
waterway. 


Again in New York v. United States2® the question was whether in using 
the mineral waters from natural resources the State of New York could. legiti- 
mately be taxed by the Congress or it was immune from taxation on the basis 
of the doetrine of “<Tmmunity of Instrumentality’’ as laid down in McCulloucn 
v. Maryland.2® On this point the Court observed that there has been a dis- 

23 Cordozo, the Nature of the Judicial 24 (1960) 362 U.S. 482; 4 L. ed. 2nd 908. 


Procesa, 112-13. See also Pound, the Theory 25 (1946) 826 U.S. 572; 90 L. ed. 326, 
of Judicial Decisions, 36 H.L.R. 940, at p. 958. 26 4 Wheat 316, 431 
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tinct change in this direction and the cases?’ show the denial of implied con- 
stitutional immunity of federal officials from state taxes. 

Another contention of the State of New York was that in South Carolina v. 
United States?® the tax was justified because it was on intoxicating liquor, but 
to this the Court observed that there can be no distinction between soft and 
hard drink. The Court further observed that the traditional distinction be- 
tween ‘‘governmental’’ and ‘‘trading’’ functions for the purposes of ee 
federal taxation no more holds good. The present trend is to treat the State 
as well as individual on equal footing for the purposes of Federal taxation. 
This case clearly shows the restriction on the doctrine of Immunity of Instru- 
mentality because of public policy. 

In criminal law also the game philosophy is reflected. Although the scope 
of judicial law-making in criminal law is more confined yet it is nevertheless 
important. The Massachusetts decision in Commonwealth v. Whecler@® expanded 
very well the scope of the defences against criminal abortion. Further the very 
distinction between common law offences and public welfare offences with its 
important effect on the requisite of mens rea, has been established by the 
Supreme Court.3° 

A marked development can be traced in the law relating to conspiracy by 
husband and wife. In the 18th century Hawkins! made a formulation that hus- 
band and wife are treated as one in the eyes of Jaw and consequently no such 
prosecution is maintainable against them, for there can be no conspiracy unless 
there are at least two persons. But the view has been disapproved in United 
States v. Dege3? holding that 


“Hawkin’s formulation of the medieval view that husband and wife ‘are esteemed 
but as one person in law and are presumed to have but one voice’ would indeed be blind 
imitation of the past. It would require us to disregard the vast changes in the status of 
women—the extension of her rights and correlative duties—whereby a wife’s legal sub- 
mission to her husband has been wholly wiped out, not only in the English speaking world 
generally but emphatically so in this country”. 

It is, therefore, clear from this pronouncement that the American law holds 
husband and wife guilty of conspiracy. 

These cases clearly show the tendency of the American Judges to be responsive’ 
to new canons of public policy and moral ideas. 


IV 


Indian law too has met with a similar assimilation of publie policy and moral 
ideas. Even if we look to pre-independence era we find that the Judges did give 
respect to publie policy and moral values. No doubt in personal laws they tried 
to introduce foreign concepts in homeopathic doses but even then the disregard 
for public policy was met either with some consequence or it could not prolong 
for a good length of time. 

Thus in Mussumat Bhoobun Moyee Dedia v. Ram Kishore Acharj Chowdhry,®9 
the Privy Council attempted to end the widow’s power of adopting on vesting of 
the property in a person other than the adopting widow. This was a clear dis- 
respect of the very purpose of adoption and consequently in a subsequent caseS4 
the same Court observed that the purpose of adoption is to secure spiritual 
benefit and vesting and divesting property is ancillary to it. 


27 Gillespie v. Oklahoma, (1922) 257 U.S. 30 United States v. Behrman, (1922) 258 
501, 66 L. ed. 338, overruled in Helvering v. U.B. 280, 66 L.ed. 619; Morissette v. United 
Mountain Producers Corp., (1938) 303 U.S. States, (1852) 342 U.S. 246, 06 L. ed. 288. 
376, 82 L. ed, 907. Long v. Rockwood, (1928) 277 81 Hawkin, Pleas of the romm, áth edn., 
U.S. 142, 72 L. ed. 824, overruled in Fox 1762 BK 1 ch. XLII sec. 8, p. 

Film Corp. v. Doyal, (1932) 286 U8. 123, 32 (1960) 364 U.S. 51; 4. ate 2d. 1563. 
78 L. ed. 1010. New York Ha Rel Rogera v. 33 (1865) 10 MI.A. 249. ` 
ee ae (1937) 299 U.S. 401, 81 L.ed. 306, over- 34 Amarendra Mansingh v. Sanatan Singh, 
in Graves v. N.Y., (1939)83 L. eds 927. (1933) L.R. 60 I.A. 242, 5.0. 85 Bom. L.R. 859, 
Ea *t1908) 199 U.S. 437, 50 L. ed. 261. followed in Gurunath v. Kamlabai, i, [1056] ALR. 
29 315 Mass. 394, 53 N.E. ed. 4, 8.0. 206, 8.0. 87 Bom. L.R. 604. 
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Similarly, while considering the effects of adoption the Courts laid down the 
‘‘doctrine of relation back’’35 in conformity with the original text, of course 
with slight modifications. 


Again the controversial nature of the pious obligation of the son to pay his 
father’s debt, its exceptions viz., no liability to pay for ‘‘avyavaharic’’ debts, 
and the doctrine of antecedent debts were all settled in Toshanpal.Singh v. Dis- 
trict Judge of Agra,?® and Brij Narain v. Mangle Prasad.37 Not only this, the 
Court further laid down what should be the correct interpretation of the word 
Avyavaharie or immoral debts, 

Where the Courts tried to disregard public opinion the help of legislative 
enactment became necessary. Thus the decision in Abdul Fata Mahomed Ishak 
v. Rasamaya Dhur Chowdhri®8 rejecting the validity of Wakf-Alal-Aulad, made 
it imperative on the part of the Legislature to pass the Wakf Validating Act, 
1913, which validated the aforesaid category of wakfs. 

Similarly, the decision of the Privy Council in Bhagwat Dayal Singh v. Debi 
Dayal Sahu was that an agreement champertous according to English law was 
not necessarily void in India; that it must be against publie policy to render it 
void here, clearly shows the recognition of the Indian practice to treat a fair con- 
tract to share the results of the action if successful in consideration of providing 
the means of carrying it on as not opposed to public policy. 

But after the independence and enforcement of the Indian Constitution Judges 
have got more powers to give full effect to public policy. The Judges now while 
interpreting the Constitution and other enactments invariably see that 
their interpretations may not be contrary to public policy and ‘moral values. 
The two cardinal principles of natural justice—Audi alterem partem and Bias, are 
the dictates based on public policy and they have been invariably applied while 
the Supreme Court or the High Courts are exercising their power to issue the 
writ of certiorari.4°. These principles have been invariably applied while deal- 
ing with the cases under art. 311 of the Indian Constitution.41 

A similar liberalism in favour of natural justice is to be found in Babul 
Chandra Mitra v. The C.J., Patna High Court,4? a case under s. 9 of the Indian 
Bar Councils Act, 1926, where the Supreme Court expected that the High Court 
would give notice to the person whose application for enrolment was before it 
for consideration and give him an opportunity to explain anything that might 
appear against him before it rejected his application. 

The Supreme Court has, however, laid comparatively greater emphasis on the 
observance of the rules of natural justice in departmental proceedings, touching 
on termination of employment.4*% 

The principles of natural justice were once invoked by the Supreme Court to 
see whether a law was validly promulgated or not.4+ 

The dictates of public policy and moral values have been a guide to the Supreme 
Court while dealing with the cases relating to abolition of untouchability,*® be- 
eause the prejudices are difficult of eradication by a stroke of pen and they often 
seek to come back disguised in form. The same guide helps in uplifting the 
status of backward classes under art. 16(4) of the Indian Constituiion,*® of 


35 Anant v. Shanker, [1943] A.I.R. P.O. [1958] 8.C.A. 222. 
196, 5.0. 46 Bom. L.R. 1. The scope of the 42 [1954] S.C. A. 395. 
doctrine has been restricted in Srinivas v. 43 Stats of U.P. v. Mohammad Nooh, 
Narayan, [1954] A.LR. 8.C. 379, s.o. 57 Bom. [1958] 8.0.A. 73; Burn & Co. v. Employees, 
L.R. [1956] 8.0.A. 1175, Iron d Steel Oo. v. Work- 


36 Cigs) Bl I.A; 350. men, [1958] S.C.A. 289. 
37. (1923) 51 I.A. 129; 8.0. 286 Bom. L.R 500. 44 Harla v. The State of Rajasthan, [1951] 
38 (1894) LL.R. 22 Cal. 619.. A.L.R.S.C. 467. 


- 89 (1907) 35 I.A. 48, s.c. 10 Bom. L. R 230. 45 Venkata gaman v. Siate of Mysore, 
40 State of U.P. v. Mohammad Nooh, [1950] A.I.R. 8.0. 
[1958]-8.C.A. 73. nae 46 Venkata Raman A ae of Madras, 
` 4l Union of India v. TR. Varma, [19 al [1961] ALR. 8.C. of Madras’ v 
8.C.A. 110; Khem Ohand v. Union of I: OChampakam, [1951] ATE, BO. 226. 
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women under ‘art. 15 of the Constitution*”? and protecting the rights of the 
minorities.48 

There are other spheres as well where the Judges are guided by the changing 
trends in public policy: In adjudging the validity of delegated legislation the 
Judges invariably see that the ‘essential legislative function is not delegated 
because it is against publie policy that the formulation of policy is left in the 
hands of the executive officers.49 

Similarly, while retaining the control over various administrative tribunals, it 
is further seen by the Judge that the administrative tribunals duly observe the 
principles of natural justice.5° 

In the field of labour law again the Judges are more guided by public policy 
than any other, principles. Thus while defining the term like living wages, 
minimum wages and fair wages due regard was given to public policy. The 
same practice was repeated while defining terms like bonus, dearness allowance®! 
and gratuity.62 

In a recent case? under s. 28 of the Indian Contract Act the Supreme Court 
had to face the problem whether new heads of publie policy can be created by 
the Court under which the contracts can be declared void being against public 
policy or only old heads of public policy will stand as guide posts for the judi- 
ciary for all times to come. Under the English law there are two competing lines 
of thought. One is that the doctrine of puble policy should be confined to the 
definite heads under which it is applied and that no Court can invent a new head 
of publié policy. In Janson v. Driefontein Consolidated Mines®+ it has been 
said that the public policy is an “unruly horse... when once you get astride it 
you never know where it will carry you’’. It has been characterised as ‘‘an un- 
safe and treacherous ground for legal decision”, “an excellent principle for the 
legislators to adopt, but a most dangerous one for judges’’. This has been accept- 
ed by the House of Lords in Fender v. St. John MildmayS®° when it was held that 
the categories of publie policy have been closed and that the principle could not 
be invoked anew unléss the case could be brought within some principle of public 
policy already recognised by the law. The other view that it is the duty and 
right of tle Courts to strike down transactions offensive to public policy and 
that they apply to the manifold circumstances of a case, this principle of public 
policy has not received recognition. But the Supreme Court of India in Gheru 
Lal’s ease did not take such a narrow view that in no case new heads of publie 
policy could bo invented by the Court. 

From the review of the above cases it is amply clear that the Indian Judges 
too like the American and English Judges have acted and are acting in confor- 
mity with pyblie policy while developing the law. 


y 


It is, therefore, clear from the above discussion that the judiciary plays an 
important role in the development of law. The contribution is equal whether the 
law is codified or not; of course, where the law is codified the scope is lesser 
than if it would not have been codified. In all the cases, however, the Judges 
cannot go contrary to publie policy nor can they disregard moral ideas and 
moral standards of the particular society and age in which they sit and pro- 
nounee judgments. When Mr. Justice Holmes points out ‘‘law is not logie but 


47 Yusuf Abdul Aziz v. The State of Bom- 8.C.A. 321; Meenakshi Musy. P orkmen, [1058] 
bay, [1954] 8.C.A. 226; Saraswathi Ammal v. 8.C.A. 440, [1959] 2 S.C.A. 280. 
Jagadambal, [1953] A.I.R. S.G. 201; Raj Kak 51 Clerks & D. OQashiers v. C.T.0., [1957] 
v. Ram Ratan, [1955] 8.C.A. 226. 8.0.A. 49. 

48 In re ‘Kerala. Education Bill, [1958] 52 Ex. News Paper Lid. v. Union, [1988] 


“ALR. §.C:.956. State of Bombay v. Bombay 8.0.A. 962. 

Education Society, [1959] 8.0.4. 787. 53 Gherulal Parakh v. Mahadeodas, [1950] 
“49 "E ews Paper Lid: v. Union of ALR. 8.C. 781. 

India, [1958] A.I.R. S.Ö. 578. ` 54 [1908] A.C. 


50 Burn & Co. v. Employees, [1956] 8.0.A. 55 [1938] A.O. i #1909] A.C. ii, 
1175; Muir Mills Co. Ltd. v. Suti Mille, [1955] 
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experience,’’ he clearly means the law is not what the Judges say but what the 
Judges do. In their doings the Judges cannot disregard the changing realities 
of the time, new public policies and moral ideas. Once they attempt to do so 
the law instead of being practical, will become more formal in character. A law 
which does not recognise publie policies cannot exist in the society. 


Though the relation of public policy and moral ideas with the law is so close, 
yet, perhaps there has not been enough concrete guidance as to how the Judge 
is to acquire the knowledge that must underlie his creativity. The problem, 
therefore, is whether the Judges should be given the power to judge and extend 
moral ideas and publie policies or it should be left to the Legislature in the 
present era which is the more effective organ to judge it; for the Legislature 
can well represent the will of the people than any other agency. 

Morality is a relative term. Jt varies from time to time, from society to society 
and from one group to another. What may be moral for one may not be so for 
another. Thus naked sun bath on sea beach may not be immoral where sun rays are 
a rare commodity but that is not so where it is superabundant. Not ony this, even 
the time lag has changed the moral standards in the same society. Thus originally 
birth control was immoral but now it is recognised as well as legalized in some 
places. Under such a state of affairs it is very difficult for the Judges to lay down 

.a common code of morality. It is submitted that if the Legislature takes the 
lead it would be well and good, for it can represent the will of the people in a 
more satisfactory manner, whereas the Judges will pronounce what, appears 
moral to them only. In so doing it is further submitted that the Legislatures 
will be guided by the following formula suggested by Dean Rostow :— 

“the common, morality of a society at any time is a blend of custom and conviction, 
of reason and feeling, of experiénce and prejudice...in the life of law, especially in a 
common law country, the customs, the common views and the habitual patterns of the 
peoples’ behaviour properly count for much. All movements of law reforms seek to carry 
out certain social judgments as to what is fair and just in the conduct of the society. ™ 

If, however, the Legislature cannot cover all the cases, the Judges then, it is 
submitted, must be guided by the same formula in deciding whether a particular 
law is against morals or not. 

The expression public policy also faces the same difficulty. The problem is, 
can we formulate current standards of publie policy as a justifiable and compel- 
ling guide to judicial ercativity? A nice attempt has been made by Prof. Fried- 
mann®” in giving some such guides. 

The first guide according to him will be the general state of contemporary 
legislative policy. Thus the debated question whether forcing collective bargain- 
ing was contrary to freedom of contract remains no more an anomaly because of 
the legislative recognition by the State of such practices and treating them to be 
in harmony with the basic norms of the community’s common life. Again various 
statutes on domestic relation testify the acceptance of legal equality between hus- 
band and wife and the Judges cannot travel beyond this framework. 

The second guide is to look to the state of organization in the society in which 
the Judges are living. Once in the United States of America it was thought that 
the State forfeits its sovereign position when engaging in commercial activities 
but now it cannot be said that the State is not exercising proper governmental 
functions when engaged in commercial enterprises. This change was duly kepti in 
mind by the American Judges in New York v. United States. 58 


Thirdly, the Judges must take note of the groupings and pulls of the major 
social forces of their society. Thus, under the changed circumstances the Judges 
must appraise the modern corporation not only as a judicial person not different 


56 Rostow, the Enforcement of Morals, Making, (1961) Colum, L.R. 821, at pp. 843- 
(1860) Camb. L.J. 174, at p. 197. 
57 Legal Philosophy and Judicial Law se (1946) 326 U.S. 572; 90 L. ed. 326. 
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from natural persons but also as a vast and immensely powerful organism with 
quasi-public powers and functions that may demand legal re-evaluation. Judges 
have already noticed the evolutions of tradé unions from private clubs to quasi- 
publie bodies and the judicial reaction has been to extend judicial supervision 
and to provide necessary safeguards to individuals constituting such union. In 
Bonsor v. Musicians’ Union,5® the plaintiff who was a member of a registered 
trade union “was wrongfully expelled from it. He brought an action for 
breach of contract. It was held in the said case that he was entitled to 
maintain an action for damage for breach of contract against the Union 
in its registered name. The Court further observed that it is wrong to say 
that a member of a trade union is suing himself when he brings an action against 
the trade union. The correct position is that the trade union can sue and can be 
sued in its own name. A similar development has been noticed on the American 
soil by Prof. Friedmann.®° 


Fourthly, the Judge in a democratic society must also be aware of the plural- 
listie aspects of his society. Thus various groups in a democratic country may 
agree upon certain basie institutions but they may differ on the minute legal 
consequences of such institutions e.g., the hasie character of marriage may be 
agreeable to many groups but they may at the same time differ on matters, like 
legitimacy of birth control, divorce, artificial insemination ete. It is, therefore, 
the duty of the Judges to respect these divergent beliefs. Thus in America many 
Courts recognize abortion for the purposes of saving the life of the mother. 
But catholics altogether discard abortion in any case. Therefore, if a Catholic 
doctor evén in a serious emergency refuses to carry out operation for abortion he 
eannot be held guilty of professional misconduct and negligence. To hold so 
would be to tyrannize a particular group viz., catholics who are altogether against 
abortion. But such doctors would surely be guilty of negligence if they refuse to 
direct a Woman coming to him for help to a willing doctor. 


Lastly, the state of modern science will often be of cardinal importance in 
deciding legal problems. Thus acceptance of blood group test helps to a greater 
extent the Judges in deciding the paternity of a child. 


But thesé guides will be of no use in a country where the authority for judi- 
cial precedents is very great. If the Judges are to look strictly, to the older 
decisions their liberty will be taken away and consequently new publie policies 
and moral ideas will not get favourable atmosphere for their growth. This, 
however, does not mean that the Judges should be free to disregard older 
decisions at their whims and fancies. To do so would mean to make law more 
ambiguous. The suggestion that the rigours of the binding authority of prece- 
dent be minimised means only this that the highest ‘Courts should not be abso- 
lutely bound by its own decision. The lower Courts must look to and be bound by 
the decisions of the higher Courts. It is only the highest Court of the country 
which must have freedom to depart from its older decisions so as to give free play 
to new public policies and moral ideas wherever the need is imperative. 


If such an atmosphere is created and the Judges try to keep in view the guides 
given by Prof. Friedmann for ascertaining publie policy and by Dean Rostow 
for determining moral ideas, they can, with further aids of reason and intuition, 
experience and foresight, caution and courage, make the law conform to the 
changing needs of the time and make them perfectly living and uptodate. 


59 [1956] A.C, 104. 60 Friedmann, Law in a Changing Socioty 
pp. 322-39. 
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GLEANINGS. ° 


MASTER AND SERVANT—ACOIDENT TO Farm WorKER—WHETHER 
EMPLOYER LIABLE 


Q. Our client is employed as a farm worker, and is aged about twenty-four. 
He was instructed to lay a length of hedge and was provided with a hook and 
stick. He was also given leather gauntlets to protect his hands against thorns. 
While he was cutting out a piece of thorn, i.e., from the hedge, and entirely 
without negligence on his part, a branch sprang out and a thorn, or the tip of 
branch, caught him in the eye and as a result he has permanently Jost the sight 
of that eye. He was not provided with goggles and his employer never suggested 
that he should wear goggles or a stiff-brimmed hat, either of which would pro- 
bably have prevented the damage. There appears at present to be no statutory 
obligation on a farmer to provide protective clothing in these circumstances. It 
is submitted, however, that the employer is under a common-law duty to provide 
a safe system of work, which should extend to provision of goggles for men en- 
gaged in hedging. We understand that such accidents are quite common and 
that one famous local hedger, long since dead, always wore wire mesh goggles 
and a bowler hat. In your opinion, is there any common-law duty on the em- 
ployer to provide protective clothing in the circumstances of this case? An 
application for legal aid to take counsel’s opinion has been refused on the ground 
that the workman ‘‘has not shown reasonable grounds for taking steps ‘to assert 
his claim.’’ 

A, While we could not in principle say that the submission is unreasonable 
the question is one of fact, which makes it impossible for us to advise oné way 
or the other, for the result would depend on the evidence led and accepted. 
Although the words of Channell, J., in Toronto Power Co., Lid. v. Paskwan 
[1915] 1 A.C. 734, referred particularly to the master’s liability for not adopting 
the latest apparatus, they apply to the more basie question whether this workman 
should have been supplied with goggles or a special hat: ‘‘It is a question of fact 
in each case, was it in the circumstances a want of reasonable care not to have 
adopted them... ?’’—S.J 


Income Tax: ‘‘Drpostts’’ 


In Elson (Inspector of Taxes) v. Prices Tailors Lid., 107 S.J. 195, the facts 
were as follows. A company in its business of bespoke and ready-to-weat tailors, 
carried on at numerous branch retail shops, received sums, which it called “de. 
posits,’’ from customers who placed orders mainly for bespoke garments. In 
some instances customers failed to collect garments and the company was left 
with them and unclaimed ‘‘deposits.’? Those unclaimed ‘‘deposits’’ were trans- 
ferred ultimately to the head office ‘‘unclaimed deposits account.’’ All senior 
employees of the company had been instructed that any customer who for any 
reason whatsoever declined to take the garment he had ordered was to have his 
deposit refunded to him. Managers would try to persuade the customer to allow 
the company to make another garment in place of the one originally ordered, 
but if the customer declined such alternative then the ‘‘deposit’’ would be re- 
turned to him without argument. That was considered important for the com- 
pany’s goodwill. Approximately one in twenty ‘‘deposits’’ were returned to 
customers or their legal representatives and some of them were returned after 
as much as six years. In the year 1956-57 the company was assessed under 
Sched. D in respect of the profits of its business and the “‘deposits’’ were treated 
as part of its trading receipts. The company appealed against the assessment 
in respect of the “deposits” to the. Special Commissioners, who allowed the ap- 
peal on the grounds that the contract between the company and its customers 
did not allow the company to appropriate the ‘‘deposits’’ to its own use, and 
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that the law conferred on,the customer the right to recover his money. The 
Crown appealed. 


Ungoed-Thomas J. said that the word ‘‘deposit’’ bore a perfectly well and 
commonly known meaning of ‘‘security for éompletion of the purchase’’; in the 
absence of evidence to the contrary the use of a common, well known word carried 
its well known meaning. There was no evidence here to show that the company, 
in contracting with its customers, had created its own dictionary for the word 
‘deposit’ and meant to use it as meaning ‘‘part-payment.’’ Where money re- 
ceived by a company was intended to be used to meet current trading obligations 
and could properly have been so used, even though it was not strictly paid in 
order to be used in the business but was subject to the consequences of being so 
used, it ought to be treated as a trading receipt in the year of receipt. Accord- 
ingly, the ‘‘deposits’? became the company’s property on receipt and were 
trading receipts in the year in which they were received. Appeal allowed.—S.J. 


ČRIMINAL Law: OFFENSIVE WEAPONS 


In R. v. Edmonds, 107 S.J. 196, the three appellants were charged on an in- 
dictment containing three counts: (1) conspiracy to rob; (2) loitering with 
intent to commit a felony, having in their possession a shotgun and a starting 
pistol; and (3) being in possession of offensive weapons in a public place con-. 
trary tos. 1 of the Prevention of Crime Act, 1953. The shotgun was in a car; 
the starting pistol, which was unloaded, a piece of lead piping and a hammer 
shaft were each in the clothing of one of the appellants, only the appellant with 
the hammer shaft not having a possibly reasonable explanation why he had the 
article on him. The prosecution presented the case on the footing that the appel- 
lants were together with a common criminal purpose and that, if the purpose 
were not criminal, it might have been innocent, and the third count would fall 
with the others, None of the appellants gave evidence. The judge withdrew 
from the jury the count of loitering. He directed them about the essential ele- 
ments of conspiracy to rob, and, at a late stage in his summing-up, warned that 
they should be slow to convict on that count. He gave no direction about any 
other common purpose which could be substituted if that of conspiracy was nega- 
tived, saying, inter alia, that if the jury were satisfied that the appellants were 
in possession of the three articles ‘‘with the intention of injuring, frightening 
or alarming somebody,” they would be guilty on the third count. The jury 
found all the appellants not guilty of conspiracy and guilty on the third count. 
They appealed. 


Winn, J., said that the appropriate and requisite direction was that, in consi- 
dering} the nature of each of the articles shown to have been carried on the 
person of each of the appellants individually and separately, and having regard 
to the circumstances as a whole, the jury must be sure that the man carrying 
that article intended himself to use it to injure someone. Alternatively, the 
jury must be satisfied that he was party to a common purpose with the others of 
using some or all of the articles for the purpose of inflicting-injury upon persons; 
in considering that alternative it was an essential condition that the jury should 
be sure that the man whose case they were considering knew that one or both 
of the others had the article or articles he or they carried. There was no founda- 
tion in s. 1(4) of the Prevention of Crime Act, 1953, for the intent to frighten 
as an alternative for intent to injure. Woodwardv. Koessler [1958] 1 W IR. 
1255, stood on its own facts, and it was unsafe and undesirable that any direction 
based on s. 1(4) should include any reference to intent to frighten unless it was 
made clear, in the same passage, that the frightening must be of a kind for which 
the term intimidation was appropriate, and of a sort which was capable of pro- 
ducing injury through the operation of shock. Preferably, the matter should 
be left upon the terms of the statute itself. Appeals allowed. —SJ. 
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Master AND Servant * 


Tue defendants in Summer v. William Henderson and Sons Limited, 234 L.T. 
108, were owners and occupiers of a department store on which work of moderni- 
sation was being done floor by floor, the store business being continued concur- 
rently. The work involved the laying of. an electric cable between the ceiling of 
the third floor and the surface of the fourth floor. The cable was obtained from 
manufacturers and was installed by electrical contractors in accordance with a 
specification of consultant electrical engineers, who supervised the work. Con- 
structional building work was carried out by building contractors in accordance 
with plans prepared by architects, and under their supervision. A fire broke 
out in the premises, allegedly due to a fault in the electrical cable or negligence 
in its installation, and the fire spread quickly, allegedly owing to negligence in 
the packing round the cable or in the construction of the building work or in the 
preparation of specifications and plans or in supervision of the work. The fire 
caused the death of an employee of the defendants. In an action by her husband 
against the defendants under the Fatal Accidents Acts 1846 to 1959, an issue 
of law arose whether the defendants would be liable for any negligence of the 
eable manufacturers, the electrical engineers or contractors, or the building con- 
tractors or architects, assuming that the defendants had not themselves the 
requisite specialised or technical knowledge for the jobs entrusted to those com- 
panies or firms and were not themselves negligent. 

Held—The business of the store having been continued while the work of 
modernisation was being carried out, the safety of employees in the store became 
dependent on the way in which the work was carried out; in such circumstances 
the common law duty not to expose them to unnecessary risk owed to them by 
their employers extended to risks from the work of modernisation and was not 
limited to risks arising from matters occurring in the conduct of the ordinary 
business of the store, and, this being a duty which could not be discharged by 
delegating work to a competent contractor, the employers would be liable for any 
negligence of any contractors, firms or persons, to whom this dyty might have 
been delegated in regard to the work of modernisation, but no delegation to the 
manufacturers was in fact shown.—Z.T. a : 


National HEALTH: Duty or COMMUNICATION 


In the course of his judgment in Coles v. Reading and District Hospital 
Management Committee (The Times, 31 January, 1963) Sachs J. drew attention 
to a matter which he described as one of ‘‘considerable general importance.’’ 
The action was brought by a father under the Law Reform (Miscellaneous Pro- 
visions) Act 1934 as administrator of the estate of his son, who died of tetanus as 
the result of an injury to his hand sustained when unloading a coal truck, and 
who was at no time given an anti-tetanus injection. The wound was covered 
with dust and dirt and its nature was such that he should have been given an 
injection at the first reasonable opportunity. On the day of the accident the 
deceased went to a cottage hospital where his wound was cleaned and dressed 
and he was told that he must go at once to another hospital for further examina- 
tion and treatment. This he failed to do. 

It was in this context that his Lordship’s observations were made. The National 
Health Service, he recalled, had been developed on the basis that a patient might 
well be transferred for treatment from one person to another so that the respon- 
sibility for the patient shifted. This, he indicated, involved proper communica- 
tion, by which he meant communication that was reasonably necessary for 
safeguarding a patient’s interests. It might not matter if the communicaion was 
made to the next person by writing a message or telephoning, or whether in the 
case of a suitable patient it was made direct to the patient. The responsibility 
of ensuring that a proper system of communication existed rested on whoever 
was in charge of a hospital. It should not be left to individual sisters or nurses 
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to decide without any guidance. In such a case as the present it might even be 
preferable for the hospital to give the anti-tetanus injection immediately. If not, 
steps must be taken to ensure that the communications were proper so that the 
patient got the proper treatment. Here damages were awarded against the de- 
fendant hospital and the deceased’s general practitioner on facts which do not 
call for detailed recitation —L.T. 


Cosrmon Law MARRIAGES 


A MARRIAGE which takes place abroad but is not solemnized in accordance with 
the lex loci celebrationts may in certain cireumstances be accorded validity if 
it satisfies the form required by English common law. The general rule is that 
the validity of a marriage celebrated abroad is governed, as regards formalities, 
by the lex loct. The principles on which the Courts of this country will excep- 
tionally recognise a common law marriage celebrated in a foreign country are 
still not very precisely defined. According to the older authorities the excep- 
tion to the general rule was confined to cases where the parties were British sub- 
jects or, semble, domiciled in this country, and conformity with the lex loci was 
a matter of insuperable difficulty. In Taczanowska v. Taczanowski ({1957] 2 
All E.R. 563) the Court of Appeal went cousiderably further, however. The 
ratio dectdendi of that case is that the basis of the general rule is the presump- 
tion, which is rebuttable, that the parties to the marriage have subjected them- 
selves to the law of the country in which the marriage was celebrated. Ounce 
it is shown that the parties did not subject themselves to the law of the 
country in question, then it is open to the Court to apply the common law of 
this country and, finally, a common law marriage knows of no distinction of 
race or nationality. Thus, it was held that a member of the occupying forces 
stationed in an occupied country cannot be assumed to have subjected him- 
self to the local law and, since the marriage ceremony fulfilled all the essen- 
tials of a common law marriage, it should be recognized as such, notwithstand- 
ing the foreign nationality and domicil of the parties at the time of the cere- 
mony. Sachs, J., followed this decision in Kochanski v. Kochanska ({1957]3 
All E.R. 142), holding that the exception also applied where the parties, who 
were Polish nationals, were married in a displaced persons’ camp in Germany, 
the ceremony not conforming to the requirements of German law. The same 
result was reached in Preston v. Preston ([1962] 3 All H.R. 1057). There 
again the parties were of Polish origin, went through a ceremony of marriage 
at a camp in Germany, which was void by German law. The husband was 
not a member of the forces in belligerent occupation of Germany, but was 
found to be associated with the occupying forces since he was a serving soldier 
in a camp under Allied control. In those circumstances, as Cairns, J., de- 
cided, the Kochanskt case was authority for the proposition that the exception 
to the general rule was not confined to members of oceupying forces.—L. J. 


g EQgurmy 
“To borrow an illustration from the world of aviation, cquity is to law what 
the helicopter is (to) the conventional airplane. Equity can travel in any direction 
to achieve its objective of truth, and when it has found truth it can land on 
terrain which often would be utterly futile and unapproachable to formalistic 
law. And on that terrain of ascertained fact, equity surveys the whole situation 
and grants the relief which justice and good conscience dictate.’’—C and C. 
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How TRUE . 

‘When Calvin Coolidge was president, he said ‘Every word the president 
utters weigh a ton.’ We might adapt this observation to the judiciary and say 
that every opinion written by a judge will eventually weigh a ton in the law 
reports.’’—C and C 


REVIEWS. 


Medical Law and Ethics in India. By Homi Suapurst Menta, M.S., F.O.P.B. 
(Bom.), Emeritus Professor of Forensic Medicine, Grant Medical College, 
Bombay, and Police Surgeon of Bombay, in collaboration with Vicajee Jivanji 
Taraporewala, Advocate, Supreme Court, Bombay. The Bombay Samachar 
Private Ltd., “Red House,” Horniman Circle. Sole Agents: Kothari Book 
Depot, King Edward Road, Parel, Bombay 12. 1963. Roy 8vo. Pages xx-+-517. 
Price Rs. 35, 

Tris magnificent work by Dr. H. S. Mehta, Police ‘Surgeon of Bombay 
and Professor*of Forensic Medicine at the Grant Medical College, has filled a 
serious gap in Indian Medico-legal literature. It is incumbent upon doctors 
to know the law governing their profession so as to prevent them from transgres- 
sing the law. This work has been specifically prepared for members of the 
medical fraternity in India to enable them to befriend the law. Hach chapter 
is preceded by a synopsis of the topics dealt with. Numerous English Cases bear- 
ing on different topics have been carefully referred to. All enactments and 
regulations pertaining to the subject have been collected. This work has been pre- 
pared to overcome the legal pitfalls which are likely to be encountered in medical 
practice. The exhaustive treatment of the whole subject by the learned authors 
provides full information on various topics dealt with in this work. The treatise 
makes an invaluable and comprehensive guide to every one who has to deal 
with problems concerning medical law and ethics. Medical practitioners and 
lawyers will find this book a very valuable guide. 


High Court of Judicature at Madras, Volunie of Centenary Celebrations 
(1862-1962). Published by the Editorial Committee, Madras High Court. 
1963. Demi 8vo. Pages 132. Price Rs. 6, 

Tus is an excellent production of the Centenary Celebrations of the Madras 
High Court. Part I of the book begins with centenary addresses and speeches 
by seven eminent personalities. It opens up with a welcome speech by the 
Honourable Mr. S. Ramachandra Ayyar, Chief Justice of the Madras High Court. 
This is followed by inaugural address by Dr. Sarvapalli Radhakrishnan, Pre- 
sident of the Indian Republic. Then comes the presidential speech by the 
Wonourable Mr. Bhubaneshwar Prasad Sinha, Chief Justice of India, and next 
comes an address by the Honourable Shri Bishnuram Medhi, Governor of Madras. 
This is followed by speeches of Dr. C. P. Ramaswami Iyer, Dr. P. V. Rajamannar, 
retired Chief Justice of the Madras High Court, and finally proceedings are sum- 
med up by vote of thanks by Shri V. K. Thiruvenkatachari, Advocate-General 
Madras. Part II deals with the account of the celebrations in the whole pro- 
vince. Part III contains reminiscences of learned past judges of the Madras 
Iligh Court. Part IV includes an article on the Admiralty Jurisdiction of the 
Madras High Court and a memorandum recording centenary celebrations. Law- 
yers in the Madras State will highly welcome this Honea account: of the 
Madras lligh Court. 


a The ` 
Bombay Law Reporter. 
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RELATIVISM IN ANCIENT INDIAN LEGAL THOUGHT? 
A Sketch 


INTRODUCTORY 


In any saan of human thought, it would be a mistake to assume that 
the Absolute-Relative dichotomy appeared, as it were, in a dialectical cycle. 
The thought of the Absolute ultimate naturally provokes the counter-thought 
of something relative, something, non-Absolute and the major philosophical as- 
sault against the relativist trends of thinking has been the irrefutable charge 
that the very term ‘‘relativism’’ implies a context of Absolute within which its 
meaning can be logically grasped. Philosophical thought which has anchored 
itself in ‘the Absolute has generally suffered from the inability to logically 
justify its ultimate premises. Such thinking has been exposed as essentially 
arbitrary, if not subjective. On the other hand, relativism has been found sus- 
pect of being absolutist thinking under a different guise or as an ambivalent 
hovering between empirical realities and the prime necessity of resorting to 
some ultimate logical postulate which by its very nature cannot be non-Abso- 
lute. In other words, relativist thought has usually been negative, sceptical, 
ethically ambivalent and susceptible to absolutist trends which it basically 
seeks to escape." 

The dialogue Between the Absolute and the Relative in human thinking has 
begun with Plato and Protagoras and has continued with us in different phi- 
losophic contexts. In the jurisprudential field, it has come to us as conflict 
between Natural Law Theories and Non-Natural Law theories.2 Any diligent 
scholar will find a constant clash between the Absolutist and Relativist thinking 
in legal philosophy from Plato to Pound. ~ 

The Natural Law philosophy has assumed different forms during the juris- 
prudential history, but in all its phases it has retained an allegiance to Absolute 
values derived either æ priori or postulated (and subsequently hypostatised) as 
formal categories valid for all times and places. The essential emphasis of 
Natural Law philosophy has at all times been ‘‘a search for the Absolute’’.’ We 
can find no better summation of Natural Law Principles than in the words 
of Anton-Hermann Chroust? who says: 

“Despite...radical changes in the ground motif we might point out four definite and 
‘universally valid features of Natural Law and its history. 


*By Upendra Baxi, B.A., LL.M. 

1 These genetalisations may seem glib. 
They are, in fact, intended to be a cryptic 
summary of the sijuation in human thmking 
and not as enunciation of the movements and 
landmarks of philosophy. In short, these are 
offered as working generalisations. 

2 By this rather novel classification, the 
writer intends to tentatively group theories 
of Law grounded on the one hand, on the 
Abaclute—God, Nature or Human Reason— 
and all other theories, characterised as non- 
natural here, which adopt an empirical appro- 
ach, endeavcuring to derive the ought pro- 


positions from the “19” phenomena or to fane- 
tionally limit the study to the ‘Is’ of the 
legal phenomena, effecting thereby, in late 
Kar] Llewylin’s well-known words, ‘‘a tempo- 
rary divorce between ‘Is’ and ‘ought’”,—taska 
recognisedly imposmble. Such theories would 
include legal positivism, sociological theories, 
empirically oriented theories of Justice (such 
as Stammiler), Anthropological theories, 
Historical approaches, Juristic Pragmatism 
and the hike. 

3 Bee “On The Nature of Natural Law”, 
Anton-Hermann Chroust, in ‘Interpretations 
of Modern Legal Philosophies”; p. 72. 
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(a) Natural Law usually consists of one or several generalised but nevertheless es- 
sentially concrete moral or legal values or value judgments. 

(b) These are value-judgments in accordance with their Absolute source—Nature,. 
Revelation (God), or Reason universally valid and immutable. 

(c) They are within the reach of human reason properly employed and, therefore, 
objects of ratiocination. 

(d) Once perceived in their absoluteness, and pure rationality, they overrule every 
form of Positive Law. 

From its very inception, Natural Law has been primarily the quest for the ultimate- 
and absolute meaning of Law and Justice.” 

On the other hand, an analysis of the non-natural jurisprudential theories— 
widely differing in contents and characteristics and grouped together here for- 
the sake of convenience such as legal positivism, sociological jurisprudence, 
juristic pragmatism, historical approaches and the like—either tend towards a. 
specific denial of the absolute values or display negatively a non-allegiance to 
the Absolute. It is extremely rare to come across a theory which can be des- 
eribed as a purely relativistic theory in the sense that it affirms the validity 
of law or justice in terms none other than relative. 

It is important to note that the non-natural law theories are not hecessarily 
anti-natural law theories, although the anti-natural law theories are to be includ- 
ed in the non-natural law theories. By anti-natural law theories are meant: 
those theories—such as the realistic schools—which seek to investigate law in its 
empirical immediacy or in its subjective reality. Such theories, in the present 
view, not merely remain ethically neutral but are positively hostile to importa- 
tion of ethical yalues into the legal systems. The anti-natural law theories may 
essentially be ethically neutral, as for example, the legal positivism. Legal. 
positivism, for example, simply proceeds to analysis of legal phenomena putting 
the problem of inter-relation between the law and morals, as it were into brac-- 
kets. In fact, there is a general consensus of opinion among legal philosophers. 
today that legal positivism is specifically an anti-natural law theory. At the 
recent Bellagio Conference on Legal Positivism, it was unanimously agreed by’ 
eminent legal philosophers that one of the distinguishing characteristics of legal 
positivism was its anti-natural law character.+ 

The sociological theories such as those of Ihering, Kohler, Ehlrich, and 
Roscoe Pound—which ultimately seem to be the variations on the same theme— 
are specifically non-natural in their non-allegiance to any absolute values but 
in their very core they have failed to avoid problems of ethical evaluation which 
are apt to be based on reference to some universally valid moral principles. 
The Functional Jurisprudence, which, in the present view, is rather a method’ 
_ of study than a branch of Jurisprudence, does no more than insist on the im-- 
portance of preserving the intelligibility of legal concepts by not mixing them 
up in a hotch-potch of confused philosophical, ethical and epistemological eri-- 
teria, This approach has been neatly summed up by the very title of one of 
the most brilliant articles of the late Felix Cohen entitled ‘‘The Transcendental 
Nonsense And The Functional Approach.’’ The Historical School of Juris-- 
prudence—-which has been grudged its title as a separate School of Jurisprudence 
by several writers®—is necessarily relativistic in the sense that it conceives of 
Law as a phenomenon conditioned by the civilisation of time and place, or as a 
manifestation of the Forces which shape culture and civilisation. 

In short, the conflict between the Natural Law School and nen-Natural Law 
Schools rests on whether law and justice should be anchored in the a priori, meta- 
physical, postulatory Absolute or they should reflect the empirical realities of’ 
time and place valid in their spatio-temporal context and useful within their 
ethical and social milieu. 

4 Bellagio Conference on al Positivism, 5 eg., Prof. Julius Stone : Province & 
Journal of Legal Education 1961-62. Reports Function of Law, 1961 Impression, Ch I” 
ys al ayaa and Richard A Falk, p. (Maitland Publications Pty. Ltd., Sydney). 

“a Ol.* . 
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«WHat 1s RELATIVISM ? 


It need not be pointed out that controversy surrounds the very meaning of 
‘‘absolutism’’ and ‘‘relativism’’. As Prof. Robert G. Olson® has demonstrated, 


such controversies will largely depend for their meaning on three fundamental 
questions : 


“(i) What and how much can mankind expect to know?” The answer to this 
question will depend largely upon one’s theory of being, or Ontology. (ii) “What are 
the methods by which man may acquire whatever knowledge is possible?” The answer 
to this question will depend upon one’s theory of knowledge or Epistemology. (ii) 
“How valuable would the knowledge which man can hope to acquire, be to a living 
human being?” The answer to this question will depend upon one’s theory of value or 
Axiology. In general the type of answer given to any one of these questions is accom- 
panied by specific type of answer to others.” 

Therefore, one entirely agrees with Prof. Julius Stone,’ when he quotes with 
approval the conclusion of Arnold Brecht that if ‘‘one were to call a relativist, 
every one who holds that something in justice is relative, is dependent on cus- 
toms, laws, history, climate, environment or the like, there would be no writer 
on Justice from ancient to recent times who would not deserve that deserip- 
tion.’’ But it is submitted, with respect, that Prof. Stone’s own description of 
uncommitted relativism in the theories of Justice given below can by no means 
be regarded as final. Prof. Stone says: 


“At any rate, in the specific sense of Relativism in the theory of Justice, its essence 
is the explicit or tacit denial that there are any absolute standards of Justice.” 

For this reason, while Prof. Stone includes Max Weber, Justice Holmes, 
Roscoe Pound, Kantrowicz, and finally, Radbruch, he would exclude Stammler 
from a study of Relativist positions in the theories of Jurisprudence. 

It is submitted that in terms of the questions posed by Prof. Olson, it would 
appear that different conceptions of relativism can be put forward on different 
conceptions of Ontology, Epistemology or Axiology. Thus, rightly as pointed 
by Prof. Stone,.Kelsen’s and Radbruch’s relativism springs from! a conscious- 
ness of ‘‘limits of knowledge in the realms of Justice.’’ The same cannot be 
truly said, it is submitted with respect, of Prof. Pound. In other words, Prof. 
Pound’s evaluation of legal phenomena in terms of ‘‘maintaining, promoting 
and furthering civilisation’’ and his critique of ‘‘give-it-up-philosophies’’ is 
primarily axiological and not epistemological. It is submitted that sharing 
directly the European tradition of the twentieth century philosophical thinking, 
Kelsen and Radbruch adopt a relativistic attitude which is largely epistemo- 
logical, while breathing the rough air of the decades of pragmatist philosophy 
of the Anglo-American world, Roscoe Pound adopts in an ambivalent fashion 
what may be rightly characterised as the Axiological relativism. 

In very much the same way, it can be suggested that Stammler’s Natural Law 
with a changing content, although it aimed at the Kantian formal universality, 
` did in fact recognise that principles of Just Law were in their application 
empirically conditioned. It should be remembered as even Prof. Stone has 
conceded® that Stammler’s idea of just law is of necessity not the Kantian Abso- 
lute but is a relative norm conditioned in its application by time and place. 
Thus while we agree with Arnold Brecht that the title ‘‘relativism’’ need not 
be given away to any and every legal philosophy which recognises a dynamic 
element along with a static one, we can only accept Prof . Stone’s formulation 
of the uncommitted relativism in the theories of Justice with the major modifica- 
tion that a mere presupposition of formal, Absolute categories does not neces- . 
sarily negate the inherent relativist bias of a legal philosophy. In other words, 

6 Prof. R. G. Olson : Introduction to Exis- 1962, p. 3. 
tentialiem : Dover Publications INC (1962), 8 Did, p. 3. 
pp. 65/66. 9 Op cıt. Noté No. 5. Prof. Stone charac- 


7 of. Stone: Uncommitted Relativism in terised Stammler’s deviation from Kant as 
the Theories of Justice, 2 Jaipur Law Journal being relativistic. 
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just as the absolutistic ideas may sometimes come tq us in the relativistic guise, 
the relativistic ideas may often peep through the threadbare fabric of a seem- 
ingly absolutistic philosophy of law. 


RELATIVISM In Ancrent Inpian JURISTIC THOUGHT 


It is in this broader context the search for relativism in ancient Indian Juris- 
tie thought should commence. 

Any attempt at reconstructing evidences of Schools of thoughts in the ancient 
jurisprudential thinking is bound to meet with a deep seated prejudice that the 
theorist is erecting his own' prejudices into a hypothesis. Yet it is impossible 
to escape the feeling that relativistic thought had its niche in the ancient Indian 
legal thought. 

It is a commonplace of Indian Jurisprudence to state that its cardinal con- 
cept was Dharma. Employed as connoting the basis of civil and criminal law 
as well as rudimentary international law, the term is not without its obscurity. 
Dr. P. V. Kane has pointed out that this word occurred 56 times in the Rig 
Veda.1° ‘‘It has passed through several vicissitudes.” 11 Exhortations to 
follow ‘‘Dharma’’—understood as ‘‘Ashrama dharma”, ‘‘sacred’’ dharma, 
household ‘dharma’, Sacrifice, study of Vedas, alms giving,—are to be found in 
the ‘‘Chandogya’’, ‘‘Taittiriya’’ and other Upanishads, as also in ‘‘The Bhagvad 
Gita”. Medhatithi, commenting on Manu, points out the five senses in which 
the term ‘Dharma’? has been followed ; 12 i.e., ‘‘Varna-Dharma’’, ‘‘ Ashrama- 
dharma’’, ‘‘Naimittikasdharma’’, and “Gunadharma”. Dharma thus includes 
religious, moral, social and legal duties and can only be defined by its contents. 
It is significant to note that Dhatma is one of the several, —may be although a 
chief—sources of law. 


Says Manu;13 


aa: eqfa: Qan: a ramet: 
vasa tied wo! aT watt | 
In the Vedic literature Dharma has that ‘‘Lex Hterngw’’ or eternal Natural 
Law flavour. As the ordering principle of earthly life, it is imbued with human 
purposes and is for human benefit and exemplified in the flow of rivers, which 
fertilises the fields, in the cattle useful to man, in the institutions of family and 
of State and in man’s sense of responsibility for his sins. 14 To select at random 
from Rig-Veda: 


ara a ee. ofa qatar Aana gf, 
meter AR AU gaz wT ATA. ANA ATAT | 
“Eternal law hath varied food that strengthens: thought of eternal law removes 
transgressions. 
The praise-hymn of eternal law arousing, glowing, hath opened the deaf ears of 
living?” 

In the International Law, Dharma assumed the form of ‘Deshdharma’. We 
see reflected in this concept a formal. category the ‘‘Deshdharma’’ varied ac-* 
cording to the conditions of time and place and even according to the general state 
practices of those times. Ample evidence of this concept can be found from a 
study of the laws of war, immunilies to ‘‘Dutas’’ or Ambassadors, and the like 
topies. 18 

From this necessarily cursory survey of the paramount concept of ‘‘Dharma’’, 
we cannot but conclude with Jaimini that Dharma is ‘‘ wae@ifaa strarqa: ”’ dig 


that ‘‘which is signified by a direction and leads to a benefit.” We may say 


10 P. V. Kane : History of Dharma Shastra 
Vol. 1, pp. 1 to 3. 

ll ” Hindu Jurisprudence, K. R. R. Sastry, 

. 6. 
p 12 Ibid, 6. 

13 Msanu—11: 12, Vag. I. 7. 

14 Dr. R. B. Pal, the History of Hindu 
Law, Tagore Law Lectures, 1930. 


15 Rig-Veda IV. 23-8; also see Rig-Veda 
IV. 23.9. and 10, V 62. 1; IX 73; 8; ete. 

16 See Indian Journals of International 
Law 1962 and also 1963 where a remarkable 
attempt is made to investigate and expound 
systematically the International law of ancient 
and medieval India. 
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that the pursuit of the ultimate Ideal of salvation (Moksha) coloured.'the Indian 
philosophy of Law as also the positive Indian Law. 

But, the important question for us is: Does this exaltation of ‘‘Dharma’’ make 
the ancient Indian Jurisprudence a perfectly Natural Law system? Or, in 
other words, are there no traces of the relativistic thought in Indian Jurispru- 
dence? Dogmatism in answer to either question is impossible; but, in the pre- 
sent view, a mildly affirmative reply to these queries cannot be altogether 
eliminated. 

In ‘‘Parasara Smriti’’ abundant data of relativistic thinking is to be found. 
Parasara conceived of ‘‘Dharma’’ as ‘‘Dharmas’’ and each ‘‘Dharma’’ was in 
his conception to vary with the Four Ages of Man. Says Parasara: 

“The ‘dharmas’ of men in the ‘Satya-yuga’ are other than those of the ‘Treta’ and 
‘Dvapara’ and in the ‘Kali’ Yuga also they are different; the Dharma of each Yuga being 
in keeping with the distinctive character of that Age.” 

Viramitrodaya in its comment on Parasara’s text declares that ‘‘Parasara’s 
work’’ is superior to the other Smritis by reason of the fact that what is therein 
laid down is such as can be performed by men of the ‘Kali’ Age.168 

We have seen that ‘‘Dharma’’ is the fons-et-origio of Law. But the concept 
of ‘Dharma’ itself is not immutable, ahistoric, universally valid concept irres- 
pective of the spatio-temporal context. In its values in different ages, in differ- 
ent civilisation-periods ‘‘Dharma’’ will vary and with it the law. In this 
sense, law has to be valued as within the context of, and not entirely indepen- 
dently of the civilisation-period. In fact, far from being Stammler’s Natural 
Law with a changing content, it is suggested that the concept of Dharma signi- 
fied a relativistic legal philosophy of values and was not akin to any neo-Kan- 
tian category. The reference to ‘‘period’’ is also accompanied by a reference 
to ‘‘civilisation area’’, in the concept of ‘‘Deshdharma”’ followed in the Inter- 
national Law. The development of International Law in Ancient India seems 
to have been conditioned by the attainment of certain degree of civilisation by 
the several states. The Dharma of the king, i.e., the rudimentary International 
Law principles, varied according to the nature of civilised accomplishments of 
each political community. 

Again, assuming the ancient Indian legal tradition to be a purely Natural 
Law Theory, contradictions exist in the ethical imperatives which were sources 
of legal rules. We have, for example, Manu enjoining that war is ethically 
appropriate and Lord Krishna extolling the glory of war for a noble cause of the 
preservation of Dharma. At the same time, the creeds of non-violence and com- 
passion towards enemies have their origin in the sayings of Manu and Lord 
Krishna, in the Upanishads, Puranas and Epics. 

The point at issue is not the interpretation—ethical or religious—of 
‘‘Dharma’’ but the relative character of the entire concept. While the ideal 
of Eternal Dharma (Sanatana Dharma) may be at the apex of Hindu Juristic 
norms, the hierarchy of legal concepts and rules can only be explained by re- 
ference to the relative character of the concept of Dharma. This is evident by 
the very classification of Dharma into several kinds in the Smriti literature.17 
The Dharma of the rulers differs from the Dharma of the ruled. Again, the 
“‘Dharma’’ varies according to caste and community based on division of Guna 
’ (attributes) and Karma (action). i 

Immanent in the concept of ‘‘Dharma’’ are the tendencies towards purely 
relative standards of Justice. Justice (Nyaya) is essentially non-absolute, and 
relative and its conception is determined not by reference to an unverifiable, 
intuitively determined principle but by the impact of time and place and the 
need to preserve the social status quo. 

Unless, therefore, the term Natural Law is used merely to signify any system 
of juristic philosophy which bears an incidental, non-essential or vague reference 
to an Absolute Postulate, it will be difficult to construct a purely Natural 
18a Hindu Jurisprodunce, K.R.R. Sastry, p. 99. 17 See note 11. 
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Philosophy, of Law in ancient Indian Jurisprudence. The purpose of this 
sketch will be amply served if the fact comes to be recognised that there existed 
in ancient Indian juristic philosophy a real tendency towards relativism . A 
research in this direction, it is hopcd, will be most rewarding. , 

' An important consequence of having determined the existence of relativism 
in Indian Juristic thought of the past, is the question of determining the cha- , 
racter of Relativism. We cannot say that it is relativism of the Rind of Kelsen 
and Radbruch. It is not; in other words, epistemological relativism. On the 
contrary, the concept of ‘‘Dharma’’ was always employed as a transcendental 
category which, however, ean be understood and followed by the members of a 
community. The concept of Dharma did not beat a retreat at the frontiers of 
knowing and knowledge but marched ahead claiming that there was no other 
knowledge superior to the one it contained. 

It is submitted that the relativism evinced by Indian Juristic thought was of 
the type which can correctly be characterised as an axiological relativism, as a 
Juristic philosophy comprising of variously differing juristic values. We may 
say, it was more akin to Roscoe Pound’s and Holmes’ juristic relativism than 
to Radbruch’s and Kelsen’s. ; 


CONCLUSION 


While it is usual to begin with the Protogoras-Plato controversy about the 
dictum ‘‘Man is a measure of all things”, it should at the same time be noted 
that the relativistic trend in Juristic philosophy is not merely confined to the 
Greek Legal philosophy. On the battleground of the Absolute, the army of 
Relativistic thinkers come wearing different coat of arms. And, as a matter 
of fact, the development of the ideas of Absolute and Relative are co-extensive. 
One wonders whether these ideas, which appear at all levels of human thought, 
and in all ventures of human mind, are not one of the ‘‘neurologically trapped 
universals’’ that Prof. Northrop so fondly deals with in his exposition of Legal 
philosophies of the world. 


GLEANINGS. 


A DANGEROUS SITUATION 


Snor the disapproval of In re Polemis and Furness, Withy and Company 
Limited (126 L. T. 154; (1921) All E. R. 40) by the Judicial Committee 
of the Privy Council (Lords Simonds, Reid, Radcliffe, Tucker and Morris) im 
Overseas Tankship (U. K.) Iimited v. Morts Dock and Engineermg Company 
Timtted ((1961) 1 All E. R. 404), the liability of a defendant for injuries sus- 
tained by the plaintiff as the result of a situation brought about by the former 
has to be considered in the light of what may conveniently, if not euphoniously, 
be termed ‘‘foreseeability’’ rather than in the light of cause and effect, for, as 
Sir Frederick Pollock wrote in a passage cited by the Board in the last-named 
case: ‘‘The lawyer cannot afford to adventure himself with philosophers in the 
logical and metaphysical controversies that beset the idea of cause.” A recent 
example of the application of this test is provided by: the decision of the House - 
of Lords (Lords Reid, Jenkins, Morris, Guest and Pearce) in the Scottish 
appeal of Hughes v. Lord Adwocate (The Times, 22 February) .—L.T. 





AN UNLIKELY EVENT 


The infant pursuer was injured by an explosion in a manhole on the public 
highway which had been left uncovered by Post Office employees working on 
underground cables. The men had erected over the manhole a canvas shelter 
and shortly after dusk went off for their tea break. Before so doing they removed 
a ladder used for going down into the manhole and laid it on the ground outside 
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-the shelter, which they closed with a tarpaulin cover. Four red paraffin lamps 
were placed round the shelter and other equipment in use on the site. During 
‘their absence two boys aged eight and ten, one being the pursuer, lifted the 
tarpaulin cover gud went in to explore the shelter. They carried in the ladder, 
one of the paraffin lamps and a piece of rope. The pursuer tripped over the 
Jamp and knocked it into the manhole; the paraffin spilled, was vaporised by 
the heat of the lamp and exploded. The resulting rush of flames caused the 
pursuer to lose his balance and fall into the manhole and he sustained severe 
burus. Expert evidence was given at the trial to the effect that an explosion 
of the kind which took place was a most unlikely event. It was ultimately ac- 
cepted on both sides that the children were not to be blamed for meddling with 
the ‘‘allurement.’’ 

Lord Jenkins, in the course of his speech, stated that the Post Office had 
brought on the publie highway apparatus capable of constituting a danger to 
passers-by, and, in particular, to small and almost certainly inquisitive children. 
It was accordingly their duty to see that such ‘‘neighbours’’—in the Donoghue 
-v. Stevenson sense—were, so far as reasonably practicable, protected from the 
various obstacles which the workmen had brought on the site. The safety pre- 
-eautions taken by the Post Office did not in this instance ‘‘measure up to Lord 
Atkin’s test’’ in the: case just cited. Was the occurrence of an explosion such 
as that which had taken place in the manhole a happening which should reason- 
ably have been foreseen by the Post Office employees? While it was true that 
-the duty of care expected in cases of this sort was confined to reasonably foresee- 
-able dangers, it did not necessarily follow that liability was escaped because the 
‘danger actually materialising was not identical with the danger reasonably fore- 
‘seen and guarded against. In this case the paraffin did the mischief by explod- 
‘ing and not burning; but the distinction ‘sought to be drawn between the one 
and the other was too fine to warrant acceptance. If there was a risk of fire, 
-the duty prescribed in Donoghue v. Stevenson was not prevented from coming 
into operation by the presence of the remote possibility of the more serious event 
«of an explosion. 

There was in the circumstances of this case, Lord Guest said, a combination 
of potentially dangerous circumstances against which the Post Office had to 
protect the appellant, and his lordship adopted Lord Carmont’s observation in 
‘his dissenting judgment in the Court of Session: ‘‘The defender cannot, I think, 
escape liability by contending that he did not foresee all the possibilities of the 
manner in which allurements—the manhole and the lantern—would act upon 
the childish mind.’’ The accident which occurred and caused the injuries to 
the appellant was one which ought reasonably to have been foreseen by the 
Post Office employees, and they were at fault in failing to provide a protection 
against the appellant entering the shelter and going down the manhole. In the 
ieee er es from the majority decision of the Court of Session was 
‘allowed. —L.T. 


Arrears or Rent STATUTE BARRED 

THE question in Good v. Parry (The Times, 28 February) was whether a 
letter written on the tenant’s behalf to the landlord constituted an acknowledg- 
ment within sect. 2 of the Limitation Act 1939 so as to bar the latter’s claim for 
arrears of rent so far as concerned sums due prior to the six year period laid . 
down by the Act. The letter, which had been written on the tenant’s behalf 
by her son in the course of an attempt to purchase the house, contained this, 
passage: ‘‘The question of outstanding rent can be settled as a separate agree- 
ment as soon as you present your account.’’ Section 28(4) of the Act, so far as 
material to the question involved, provides: ‘‘Where any right of action has 
acerued to recover any debt or other liquidated pecuniary claim... and the 
person liable or accountable therefor acknowledges the claim..., the right shall 
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be deemed to have accrued on and not before the date of the acknowledgment 
”? 


The Court of Appeal (Lord Denning M.R., Danckwerts and Davies L.JJ.) 
upheld the decision of Judge Potter to the effect that the passage in the letter 
did not constitute an acknowledgment. As a result of the Act, there was nc 
longer any necessity, as formerly, to look for a promise, expressed or implied: 
there need only be an acknowledgment of a debt or a liquidated pecuniary 
amount. That meant that there must be an admission that there was a debt or 
other liquidated amount owing, and the debt must be quantified in figures so 
that the fignre was no longer fluid but capable of calculation. If the debt was 
not quantified or ascertainable in such a way as to liquidate the claim, there 
was no acknowledgment sufficient to satisfy the statute. The letter meant: 
‘There may be some rent outstanding and it can be made the subject of an 
agreement as soon as you present your account.’’ That was neither an acknow- 
ledgment, nor an admission of any rent of a definite amount due or any rent 
that could be ascertained by mere calculation.—L. T. 


COMMODITY CONTRACTS: EXAMINATION OF SAMPLE 


Tum recent case of W. N. Lindsay and Company Limited v. European Grain 
and Shipping Agency Irmited [(1962) 2 Lloyd’s Rep. 387] determines an im- 
portant point of one of the London Cattle Food Trade Association’s standard 
forms of contract, which are, of course, widely used in international trade. In 
this case the buyers had purchased some Indian groundnut extractions and in 
accordance with the terms of the contract had chemical analyses of samples 
made. These analyses showed thaf the cargo contained an excess of sand or 
silica, or both, and because of this the sellers made the buyers an allowance in 
respect of the purchase price. When the buyers distributed the groundnuts to 
sub-purchasers, it was discovered that warehouse employees who handled the 
goods were badly affected by them. So the buyers arranged for the sample, 
which had already been chemically tested, to be microscopically examined by 
the analyst. On this occasion it was found that it contained extracted mowrah 
meal, so the buyers claimed that they were entitled to damages for breach of 
contract. They sought to adduce evidence as to the microscopic test. Megaw 
J. held that this was inadmissible. 

His lordship said that the case could not be distinguished from ‘‘A groexport’” 
Enterprise d’Etat pour le Commerce Erterieur v. N. V. Goorden Import 8. A. © 
{(1956) 1 Lloyd’s Rep. 319], where Sellers J. (as he then was) had said: 
‘In my judgment the contract provides the methods by which goods supplied 
under it shall be examined and tested and the time for, and manner of. the 
investigation and claims thereunder, if any. The effect of the contract as a 
whole is that any defects not revealed by those methods of examination and 
analysis are the risk of the buyers and not the default of the sellers. The 
buyers departed from the contractual provision in obtaining the second certi- 
ficate of analysis... and that certificate was not in accordance with the con- 
tractual terms. It could not be relied on as evidence, having regard to the 
terms on which the parties had contracted. It was therefore inadmissible ’’ 
Only with the greatest hesitation and diffidence would Megaw J. have departed 
or differed from that decision, particularly, he said, as in matters of this sort 
it was highly desirable that the law as administered by the court should be 
consistent. If the effect of decisions of the court were to put upon trade con- 
-tracts such as the present a meaning different from that which the trade assu- 
ciation or the parties intended, then the matter should be dealt with by au 
alteration of the contract rather than by divergent decisions of the courts up- 
on the same, or essentially the same, contracts. 

Tue learned judge regarded himself as bound to reach this conclusion in 
spite of the very considerable feeling of sympathy which he had for the buyers. 
That was assuming that the certifieate which had been given was correct in its 
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analysis and'that the buyers had been landed with the goods which had al- 
ready caused injury to a human being and would, if used for their intended 
purpose, be dangerous to the animals to which they might be fed. He could 
well visualise that in future, if the clauses of the standard forms of contract 
remained unchanged, the buyers might feel it necessary to insist upon the ful- 
lest examination of samples, not only chemical but also microscopic examinations. 
The buyers had this right in this case. They did not exercise it, but were con- 
tent with a chemical examination, no doubt because it did not cross their minds 
that there was a danger that these goods were heavily contaminated with a dele- 
terious substance which would not be discovered from the normal chemical ana- 
lysis. The trade associations will doubtless take note of the learned judge’s 
observations in this case-—L, T. 


Prer’s PRIVILEGE FROM ARREST 


In Stourton v. Stourton, 138 L. T. 334, in the course of proceedings instituted 
by the wife under sect. 17 of the Married Women’s Property Act, 1882, the 
registrar ordered the husband, who was a peer of the realm and entitled to sit 
in the House of Lords, to deliver certain specified items of property to the wife 
and to file a schedule within a certain time. The husband was in breach of the 
order and in November 1962 the wife issued a summons for leave to issue a writ 
of attachment. The husband claimed privilege. The application was heard 
at a time when Parliament was sitting. 


Held—The purpose for which the writ of attachment was TRN was to 
compel performance of acts required by civil process rather than to punish 
for a contempt of court, criminal in its nature or incidents; accordingly the 
husband was protected by parliamentary privilege from arrest, Observations 
of Sir William Brett M.R. in In re Freston (1883, 49 L.T. (290, 291: 11 
Q.B.D. 545, 552) applied.—Z. T. 


INNOCENT MISREPRESENTATION BY BUYER 


A POINT concerning innocent misrepresentation, on which there appears to 
be no previous authority, recently arose in Goldsmith v. Rodger ({1962] 2 
Lloyd’s Rep. 249). The seller of a fishing vessel claimed rescission of the 
contract on the ground that he had been induced to sell the vessel at the price 
of £100 instead £400, which would have been a fair sum for her, by a state- 
ment by the buyer that he had examined the vessel and found extensive rot 
and worm in her keel. The seller naturally assumed that the boat had been 
taken out of the water and the keel examined, for unless that were done, no 
proper examination could be made. In fact, however, this had not been done, 
the buyer merely relying on the opinion of local fishermen that rot and worm 
were present in the keel. It was contended on the part of the buyer 
that the remedy of rescission was not available ‘to a seller, but this 
argument was rejected by the Court of Appeal. Donovan, L.J., observed that 
“it may be that in 90 per cent. or more of cases of innocent misrepresentation 
the representor is the vendor. But what difference should it make whether 
> one party rather than the other is induced to contract by a misrepresentation ? 

I feel myself that there is no substance in that point, and no authority has 
been quoted in support of it’’. As regards the general development of the 
law of innocent misrepresentation it is, perhaps, unfortunate that the Court 
of Appeal did not have to consider whether the right of rescission is avail- 
able, where the contract is an executed one, because on the facts it was not 
proved that the contract was executed. In any event, the matter did not 
directly arise because it was not on the notice of appeal. Donovan, L.J., com- 
mented that it was still an open question in the Court of Appeal. There were 
old eases which suggested that once a contract was executed the remedy of 
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rescission was no longer available, but it had been pointed out in the text- 
books that most of the cases could have been decided on another ground. The 
whole question of innocent misrepresentation was recently considered by the 
Law Reform Committee. (Cmnd. 1782) who strongly criticised the restrictions 
that exist on the right to rescind a contract for misrepresentation. The 
Committee recommended, inter alia, that save in the case of a contract for sale 
or other disposition of land, the fact that a contract has been executed should 
not of itself be a bar to proceedings for rescission —L. J 


Motor Insurance: Owner’s DEATH 

Te question whether a motor car insurance policy covering persons driving 
with the owner’s permission was effective after the policy holder’s death came 
before the Court of Session in Kelly v. Cornhill Insurance Co., Lid. ({1962] 
S.L.T.97). There does not appear to be any previous authority on the point. 
The policy was issued in the owner’s name on the basis of a proposal form 
stating that the owner did not drive, but that the car would be driven, énter 
alios, by his son. The owner gave his son permission to drive the car, but 
died in June 1959 after renewing the policy for the year ending on April 26, 
1960. In February 1960 the son, while driving the car, was involved in an 
accident, and subsequently brought an action against the defendants for a 
declaration that he was entitled to the benefit of the policy in respect of third 
party claims. Both the Lord Ordinary (Hunter) and, on appeal, the First 
Division dismissed the pursuer’s claim on two grounds. The father’s per- 
mission to the son to use his car ceased on the father’s death: ‘‘Permission 
necessarily presupposes a power,” the Lord President (Clyde) said, ‘‘to with- 
hold or extend permission, and after his death the father had no such power.” 
Further, it was clearly implied intention in the policy that the father’s death 
would put an end to the policy for the purpose of third party liability; the 
pursuer’s contention to the contrary would convert the policy.into a contract 
with the defenders to cover his driving whoever owned the car, and the Court 
was firmly of opinion that the contract could not be so construed. This view is in 
line with that of the Court of Appeal in Peters v. General Accident Fire & Infe 
Assurance Corpn., Lid. ({1938] 2 All E. R. 267), and conforms with the view 
expressed in Shawcross on Motor Insurance (2nd edn.), at p. 661, that ‘‘after 
the assured’s death nobody can lawfully drive the ex-insured car on the road 
since, if he does so and incurs third party liability, he will be unable to enforce 
any idemnity under the policy.’’—L.J. 


Esoapine Doea 


In Ellis v. Johnstone ([1963] 1 All E.R. 286) the defendant was the 
occupier of a house fronting on to a road, on the opposite side of which was an 
open common. The drive from the house to the road, which was about 140 feet 
from a bend in the road, was concealed and the gate was rarely if ever closed. 
The defendant’s dog, as he knew, was in the habit of crossing the road to the 
common whenever it felt like it. On one occasion it dashed out of the gate and 
across the road, collided with the plaintiff’s car, which was driven carefully, 
and was. killed. The car was damaged. In those circumstances the Court of 
Appeal, with evident reluctance, dismissed the plaintiff’s appeal from a dis- 
missal of his action in the county court against the defendant for negligence 
in regard to controlling the dog, on the ground that the defendant was, in the 
absence of special circumstances, under no obligation by law to prevent the 
dog straying on to the highway. ‘‘Special circumstances,’’ as both Ormerod 
and Donovan, L.JJ., conceded, may include topographical features and, as 
Donovan, L.J., observed, if it had been established that the dog frequently 
bounded out of the gate on to the highway, turning itself for the moment into 
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‘something more like a missile than a dog, ‘‘special cireumstances’’ would also 
have existed. These are, of course, questions of fact, and the learned county 
court Judge decided that there were no special circumstances, but, as Pearson, 
L.J., observed, there was a propensity on the part of the dog which, in view 
of the surrounding circumstances, was likely to endanger motorists, and taking 
the topographical features into account ‘‘it might well have been decided that 
there was a foreseeable risk of collision between the dog and a motorist, and 
the defendant took no precautions to minimise the risk, and so he was negligent.”’ 
—Ld. 


No Room IN THE Hote 


THe industry is large, its clients many and diverse, its services personal. 
‘The scope for dissatisfaction is obvious and yet tourism provides few conflicts 
at law. 

Though the contract with the modern travel agent is, of course, in no 
‘special category and may be qualified by exemption clauses or avoided by 
frustration as other commercial contracts, yet, recent cases have illustrated as- 
-pects of the particular kind of legal duty a travel agent undertakes if he ar- 
ranges hotel accommodation for his client. 

He usually negotiates at a distance, often arranging his client’s accom- 
modation at a foreign hotel. Is it his duty in this kind of situation to book 
room or to provide a room? The point is not academic. It was relied on in 
Cook v. Spamsh Holiday Tours (London) Lid. (The Times, February 6, 1960). 
‘The plaintiffs had claimed against the defendants for their failure to provide 
a room in Tossa in Spain where the defendants had booked accommodation 
for the plaintiffs—lhusband and wife—under an agreement to provide them 
with a holiday in Spain for £104. On arrival, there was no accommodation 
available and the plaintiffs were offered filthy rooms in an annexe. They re- 
fused this and, after sleeping on the beach, returned to England. The county 
court Judge upheld the defendants’ contention that they had a duty only to 
book a room. The Court of Appeal rejected this and Lord Goddard held that 
the travel agents had totally failed to carry out their contract. 

As to damages, the Court allowed the plaintiffs £62 expenses incurred 
in returning to London and £25 damages for inconvenience and disappoint- 
ment. Included in the £62 was a sum of £4 which the plaintiffs had to give 
as a tip to secure seats on a plane home. Diplock, J., suggested that this was 
really a bribe but Lord Goddard took a forthright view that, as a payment 
made in accordance with the customs of the country, it was an allowable in- 
cidental expense: As there was total failure of consideration the £104 paid 
had also to be returned to the plaintiffs. - 

But the matter goes further in favour of the tourist. The agent’s duty ' 
appears to be, not only to provide rooms rather than just make a room book- 
ing, but to secure rooms within the very building of the selected hotel. 

The meaning of ‘‘hotel’’ was considered in Railway Assessment Authority 
v. Great Western Rail. Co., ({1947] 2 All E.R. 794), where Lord Thankerton 
(at p. 796) defined it as a building in which a hotel business is carried on and 
to which the public are entitled to resort for accommodation and refreshment, 
but its meaning to the travel agent was reviewed more recently by the Court 
of Appeal in Trackman v. New Vistas, Ltd. (The Times, November 24, 195%). 
The plaintiff had arranged to go with his wife and three children on a holi- 
day to Spain to the Hotel Manana at Lloret de Mar. When he arrived he was 
told that his rooms were not in the main building but in an annexe down the 
street about 200 yards. Though it had some rooms comparable to those in the 
main building he found this place unsuitable and went to a more expensive 
hotel which cost him £386 more during his holiday. . 

The letter of the defendant company confirming the booking had had no 
qualification to the effect, e.g., that what was said was subject to accommoda- 
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tion or reservations being available. The Court therefore imposed no limita- 
tion on the defendants’ liability. 

The defendants claimed that ‘‘Hotel Manana’’ included all buildings part 
of the property owned and managed by the hotel. The Master of the Rolls could 
not agree. A hotel, he declared, included not only sleeping accommodation but 
amenities such as meals, sitting rooms, etc., and services of staff such as the 
concierge. Therefore the offer of the defendants was not compiled with by 
providing rooms in an annexe. 

What is the duty of a plaintiff stranded abroad in such, a case as this? 
Cook’s case shows that money paid to an agent may be recovered, together 
with the expenses of returning to the United Kingdom. But the plaintiff may 
elect to continue his holiday abroad and claim the resulting expense. ‘‘Mr. Track- 

an”, declared the Master of the Rolls, ‘‘was entitled to say in Lloret de 
Mar. ‘Here is the Grand Hotel, which will give us accommodation...’and 
was under no further obligation to mitigate his damages. True, he incurred 
extra costs, but these were costs that reasonably flowed from the breach of 
contract’. This would appear to be analogous to sale of goods cases such 
as Blackburn Bobbin Co., Lid. v. T. W. Allen & Sons, Lid, ({1918] 1 K.B. 
540) where a buyer was held entitled to claim the cost of acquiring the near- 
est substitute goods though at a higher price. The county court Judge had 
given Mr. Trackman a sum in damages for subsidiary breaches of contract 
by the defendants. This was not interfered with by the Court of Appeal. He 
had successfully complained of Jack of adequate notice that he would have 
to start his journey earlier, that no proper steps were taken to find him and 
his family places on the train at Victoria, and of a failure to give notice 
that the defendants would not be able to provide couchettes. For this the 
Court of Appeal thought £10 adequate compensation. To many a traveller 
the sum will not seem excessive. 

By coincidence, a further travel agents case was before the Court of 
Appeal a few days later. Light v. Infer-Tours (The Times, November 27, 1959), 
‘was a case in which the defendant travel company successfully appealed and 
avoided liability because of the exemption clauses in their contract. “The plain- 
tiffs, husband and wife, booked a tour in Itay in a party of 78. They were 
‘‘little more than parcels appropriately labelled’’ according to the Master of 
the Rolls. Arriving at Newhaven, they were, owing to disruption of the ferry 
services through weather, prevented from joining the ship conveying the main 
party to France. They obtained berths on another steamer and, missing the: 
couriers of the defendant’s, arrived at the Gare du Nord and not at the Gare 
St. Lazare. ‘‘But’’, said the Master of the Rolls, ‘‘they battled as best they 
could” and, not only crossed Paris but reached Italy, ‘‘hungry, distressed, 

and, according to Mrs. Light, blistered, since they had to sit on wooden seats’’. 
' Was it a term of the contract that the defendants’ couriers would carefully 
escort them, and if so, had the defendants negligently in breach of contract 
allowed the plaintiffs to be separated from the couriers? The plaintiffs relied 
on a booking form but this form had wide exemption clauses disclaiming res- 
ponsibility for losses due to delays, ete., and furthermore, contained no obli- 
gation to provide couriers. The plaintiffs argued that such a term could be 
implied but, though a brochure advertising this tour suggested that couriers 
would be escorting tourists, this was not incorporated in the contract and the 
Court could not hold that it should be incorporated by implication. In any 
ease, neither could the Court accept that it was due to the acts of any 
courier employed by the defendants that distress had been caused to the plain- 
tiffs; their misfortunes arose from the weather and the resulting action take: 
by British Railways shipping services. 

During the course of holiday tours by coach, travel companies often take 
passengers’ luggage into their custody. In such cases liability for loss is us’ 
ually governed by the terms of the contract; exemption clauses usually pro- 
tecting the company. But Houghland v. R. R. Low (Luzury Coaches), Lid. 
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({1962) 2 All E.R. 199), did not turn on an exemption clause and the Court 
had to review the degree of duty owed by a gratuitous bailee. 

A passenger, during a coach tour, gave her suitcase to the coach driver 
at the start of the journey. He placed it in the boot of the vehicle and locked 
it but the vehicle later broke down and, after three hours, the party, includ- 
ing the plaintiff, were transferred to a relief coach. The driver of this had 
supervised reloading of the luggage (the first driver now being at tea) but 
there was no supervision of the unloading of it from the first coach and its 
transfer to the relief. 

The plaintiff’s case was lost and she sued in detinue and negligence. The 
county court Judge held that, though a gratuitous bailee, the defendant com- 
pany were liable and, on appeal, it was held that the defendants as bailees 
must prove a loss without default and had failed to do so. Must the plaintiff 
establish gross negligence? The Court of Appeal held that a prima facie case 
based on delivery and non-return was sufficient and the plaintiff need not pro- 
duce affirmative evidence of negligence. The sole question in all cases of bail- 
ment, even gratuitous, was whether the bailee had exercisel due care. The de- 
fendants had failed to do this, it was reasonable to expect their driver to super- 
vise unloading and transfer, and their appeal failed.—Z.J. i 


PROVOCATION 


Ware the law relating to provocation in criminal cases may be said to be 
reasonably well settled, a recent appeal before the Judicial Committee of the 
Privy Council illustrates that it has not been completely clarified and that 
in one aspect, at all events, high judicial authority appeared to be at least 
to some extent in conflict. In the well-known case of Holmes v. Director of 
Public Prosecutions (175 L.T. 827; (1946) A.C. 588), the facts of which need 
not be referred to, Lord Simon in the course of his speech said: ‘‘Where the 
provocation inspires an actual intention to kill...or to inflict grievous bodily 
harm, the doctrine that provocation may reduce murder to manslaughter sel- 
dom applies.’’ Ia the case before the Board—Lee Chun-Chuen v. The Queen 
—in which the reasons for dismissing the appeal were delivered by Lord Dev- 
lin on November 14, the other members being Lord Morris and Lord Guest, 
the appellant, who had killed his father-in-law with a hammer, and was charg- 
ed with and convicted of murder, had pleaded provocation. The provocation 
alleged was that the deceased had started a stone-throwing battle in which the 
appellant’s leg was struck and injured. The trial judge in the Supreme Court 
of Hong Kong (Criminal Jurisdiction) had directed the jury that, if the pro- 
vocation caused in the mind of the accused an actual intention to kill or cause 
grievous bodily harm, the killing would be murder. On appeal to the Supreme 
Court in its Appellate Jurisdiction that was held to be misdirection, but the 
court, being of opinion that no substantial miscarriage of justice had occurr- 
ed, applied the proviso in sect. 82 of the Criminal Procedure Ordinance, which 
is in the same terms as the proviso in sect. 4 (1) of the English Criminal Ap- 
peal Act, 1907, and dismissed the appeal. 

On the further appeal to the Board it was conceded that there had been a 
misdirection by the trial judge, and the argument of counsel was confined to 
the question of the application of the proviso, but Lord Devlin nevertheless 
stated what in their lordships’ opinion was the law on the provocation point, 
since, he said, ‘‘there is at present some uncertainty owing to apparent con- 
flict of authority.’’ This apparent conflict arose between the dictum of Lord 
Simon cited above and the view of the Board in Attorney-General for Ceylon 
v. Perera ((1953) A. ©. 200), when Lord Goddard, giving the judgment of 
the Board, said: ‘‘The defence of provocation may arise where a person does 
intend to kill or inflict grievous bodily harm but his intention to do so arises 
from sudden passion involving loss of self-control by reason of provocation.’’ 
In the present case the Board thought it right to reaffirm the law as stated 
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by Lord Goddard, and did so with special reference to Lord Simon’s dietum, 
to which Lord Goddard had not referred. Lord Devlin said: ‘‘Their lordships. 
do not think it necessary to interpret the dictum [of Lord Simon] any further: 
than to say that it cannot be read as meaning that the proof of any sort of 
intent to kill negatives provocation.’’ Lord Simon must have meant the word 
‘‘actual’’ to have a limiting effect and had in mind some particular category 
of intention. But their lordships did not think that that part of Lord Simon’s. 
speech could ‘‘safely be taken as a basis for a direction to a jury, since even 
with the most careful explanation it is liable to be misunderstood.’’ Where, 
therefore, the substance of Lord Simon’s dictum was given to the jury in 
the present case without any explanation, the effect of the misdirection was to: 
tell the jury that they must find murder or nothing, and so the result was 
the same as if the issue of provocation had been expressly withdrawn from them, 
and in that case the conviction for murder could not be upheld if there was any 
evidence on which a verdict of manslaughter could be given. In the result, 
however, the Board was of opinion that the misdirection on the law of pro- 
vocation could not have caused any miscarriage of justice because in this case 
there was no sufficient material on that issue to go to the jury, and the appeal 
was dismissed.—L.T. 


WITHDRAWAL OF Notos To Quit 


Ir was decided by the Court of Exchequer in Tayleur v. Wildin ((1868) 
L.R. 3 Exch. 303) that a valid notice to quit, given to a tenant from year to- 
year, terminates his tenancy at the end of the current year, and that a waiver 
of the notice creates a new tenancy taking effect on the expiration of the old 
one. Emphatic dissent from that view was expressed by the Court of Appeal 
of Ireland in Lord Inchiquin v. Lyons ( (1887) 20 L.R. Ir. 474), a case which 
again raised the question of the effect of the withdrawal of a notice to quit 
during the currency of the tenancy to which it related, as did Freeman v. Evans: 
([1922] 1 Ch. 36). In the latter case the Court of Appeal declined to follow 
Lord Inchiquin v. Lyons, and preferred Tayleur v. Wildin, the ratio decidendi 
being that a notice to quit converts a tenancy from year to year into one 
which is to end on a fixed date and, if, thereafter, the notice is by agreement 
withdrawn, then another tenancy from year to year replaces the tenancy end- 
ing on a fixed date and is a new tenancy altogether. In the latest case on the 
subject, Lower v. Sorrell ([962] 3 All E.R. 1074) the Court of Appeal followed. 
Freeman v. Evans, but Donovan, L.J., found himself convinced by the rea- 
soning in Lord Inchiquin’s case, and suggested: a new and, if we may' say so- 
with respect, most ‘attractive approach to the problem: ‘‘Any tenancy from 
year to year possesses the inherent characteristic that, by à valid notice to- 
quit, it may be determined at the end of some year of the tenancy; so that its. 
full description is really a tenancy from year to year and until the date when 
it is validily determined. When the notice is given the inherent characteristic 
becomes an actual feature of the tenancy; but no new tenancy comes into- 
being. It is simply the old one with its ending fixed. If by agreement this 
date is cancelled, again no new tenancy is created. The life of the old one is. 
simply prolonged; and it continues once more with its inherent quality of 
determination by a valid notice’’—L.J. 


ScrentirI0o BREAKTHROUGH 


; Lawyers must be constantly troubled by a recurrent nightmare of a scien-- 
tific ‘‘breakthrough’’ (the current ‘‘O.K.’’ expression, I believe) into their all 
too human and unscientific world, a world notoriously unfit for computers to 
click in. Well, when the march of the machines has finally defeated the last. 
obsolete remnants of human values, offenders will, of course, be judged and‘ 
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sentenced by electronic computers and serve their terms of detention in psy- 
chiatric hospitals equipped* with every known electronic device for subjugating 
and reshaping recalcitrant personalities. Personally, if I were a criminal, I 
would rather suffer the stocks or. the pillory, which, uncomfortable and em- 
barrassing as they were, at least worked in a human context, a context for 
which human beings still tend to bave a perverse preference. Now, we often 
think of the Americans, the pioneers of mass production and automation, us 
living far closer than we do to the ‘‘science fiction’’ world come true, and we 
are surprised to find, on closer acquaintance, how much more often than with 
us as irrepressible human element bursts the barriers of their official institutions 
and activities. Thus their justice, far from outpacing ours in a race for auto- 
mation in the courts, sometimes seems to be returning to plain, practical, direct 
devices which are a sort of modern transcription of the stocks and the duck- 
ing-stool. What must be decidedly depressing to theoretical ‘‘forward-look- 
ing’’ law reformers is that often the primitive punishments produce results 
where the deliberately ‘‘humane’’ approach does not. 

Tue publicity which recently blew up around the encounter between Pre- 
sident Kennedy’s sister, Mrs. Pat Lawford, and Judge W. Blair Gibbens, of. 
California, focussed an unusual amount of world-wide attention on the Judge’s 
very individual methods of dealing with motor car cases. The investigations 
resulting from a minor car collision in which: the lady had been involved re- 
vealed the fact that her driving licence was out of date by more than a year. 
For this Judge Gibbens ordered her to visit a Santa Monica children’s hospital 
and write him a report on all the children who were there as a result of traffic 
accidents and also to visit a police car-pound and to write another report on 
all the wrecked cars she saw there. ‘‘This defendant above all others,’’ he 
said, ‘‘should know that the President of the United States supports highway 
safety.” He gave her thirty days to comply with his order and imposed no 
fine. In America the judiciary has political links unknown in England be- 
cause there it is largely elective. Judge Gibbens is a Democrat and when a 
journalist asked him whether the Democratie organisation might not bring 
pressure to bear on him over the Lawford case, he answered: ‘‘Pressure! 
They know .better. I’d gaol them.’’ The lady’s lawyer makes no complaint 
of the decision. ‘‘She feels that the complaint was justified,’’ he said, ‘‘and 
she deserves the punishment.’’ 

On the whole the sentence on Mrs. Lawford was pretty lenient and un- 
spectacular by this judge’s standards. His view of road traffic offences is 
ruthlessly realistic. ‘‘My object was to teach her a lesson,” he said. “I’m 
having some red blazers made with the words Traffic Violator on the back in 
fluorescent paint—they light up at night, you know. I could have made her 
wear one of those around town except that they aren’t ready.’’ One of his 
standard sentences is to order the offender to attend a casualty ward and write 
a report on what happens there. Visits to mortuaries and cemeteries are also 
part of his psychological attack. He has been known to bring a coffin into his 
courtroom for dramatic effect. He calls it ‘‘the careless driver’s overcoat.” 
In the view of Judge Gibbens it is no use at all fining middle-class people a 
few dollars or even sending them to gaol. But an object-lesson in the results 
of careless driving, a half-hour session at a horror film of motoring injuries, 
works wonders. So, for a motorist, does a forced march. He once sentenced 
a man convicted of drunken driving to be taken forty miles out of town and 
forced to walk back all the way. That is a method borrowed from Turkey. 
There is a Japanese device which might also appeal to him. Tape recordings 
are taken of a drunken motorist’s babblings and they are afterwards played 
back to him, Drunken babblings in Japanese are almost unimaginable. But 
in Japan people have picturesque approach. I am told they sometimes hang 
a representation of an octopus outside a drinking house, with the inscription: 
‘If, when you come out, you see more than one of these, you are drunk.” The 
practical French have a system of confiscating dangerous or noisy motor 
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vehicles. There are plenty of additional ideas for Judge Gibbens in the Faria- 
tions of international ingenuity. Only the English confine themselves to the 
routine of fines, imprisonment or suspension of licence. In any other context 
one would say “that that indicated a somewhat ‘‘pedestrian’’ imagination . but,, 
in dealing with this problem, pedestrians would be fired to invent all sorts’ of 
punishments to fit the crime. Meanwhile the methods of Judge Gibbens work. 

In his jurisdiction traffic violations are down by a quarter and the accident 
rate is down, by 15 per cent.—S.J. 





REVIEWS. 


Hindu ‘Law of Succession. By S. V. QUPTE, B.A., LL.B., Advocate (O. 8.), 
and assisted by @. M. DIYEKAR, B.A, LL.B. Attorney-at-Law. BOMBAY: 
N. M. Tripathi (P) Ltd., Princess Street. Lonpon: Sweet & Maxwell Ltd., 
1963. Demi 8vo. Pages xxxiv-+476. Price Rs. 20.00. 


Tre object of the learned author is to provide the profession with full com- 
tmentary of the Acts that are published on different topics of Hindu Law. 
This is the second of the series of volumes on Hindu Law and succeeds his 
Hindu Law of Marriage. The learned author sets the law by. way of a com- 
mentary, section by section, with full explanation. The various decisions have 
been carefully examined and their ratio has been fully brought out. Part I 
deals with introduction of the subject; Part II with Hindu Law of Succession 
prior to the Hindu Succession Act, 1956; and Part III with Hindu Law of 
Succession as embodied in the Hindu Succession Act, 1956. The whole sub- 
ject is.discussed in clear style and the work is sure to prove useful to the 
Bench and the Bar. 


The Identification of Thumb Impressions and the Cross Examination of Finger 
Print. Experts. By M. K. Mera, Examiner of Questioned Documents. 
Bompay’: N. M. Tripathi (P) Ltd., Princess Street. Lonpon: Sweet & Max- 
well Ltd., 1963. Second edition. Demi 8vo. Pages xiiit-140. Pricé Rs. 15.00. 


Ipentrrioation by finger prints is an important branch. of criminal investi- 
gation. The purpose of this book is to place in the hands of lawyers a hand- 
book on the subject. The system of thumb impression is carefully and elabo- 
rately discussed. The object of this book is to give the fundamental principles 
of the identification of thumb impressions so as to be easily understood by any 
practitioner. It is written with the object that Courts and lawyers can them- 
selves arrive at a definite conclusion about the correctness or, otherwise of the 
expert’s opinion. The present edition which was first published in 1959 has 
undergone a careful revision and fresh matter has been included at various 
places. Lawyers who have to examine finger print experts will find this a 
valuable guide. 


The Bombay Tenancy & Agricultural Lands (Second Amendment) Act, 1962. 
By D. M. PARULEKAR, LL.B., Advocate, Supreme Court, High Court, Bombay. 
Bompay : ‘Laxmi’, 6th Road, Chembur. 1963. Crown 8vo. Pages 20. Price Re. 1. 


‘Ts Bombay Tenancy and Agricultural Lands (Second Amendment) Act, 
1962, has introduced many changes in the original Act. Several Amendments 
have been made in the course of last fifteen years in the original Act of 1948. 
The learned author has carefully explained the idea underlying the different 
amendments and referred to the case law on the subject. Courts and lawyers 
dealing with this legislation will find this brochure helpful. 


The | 


r, Bombay Law Reporter. 
JOURNAL. 
August 15, 1963. ; 


' A 
DAMAGES ON REPUDIATION OF CONTRACT.* 

Recentiy the House of Lords decided an important question of law j in its de- 
cision in White and Carter (Councils) Lid. v. McGregor’ as to the éffect of an 
unaccepted repudiation of contract on the rights of an innocent party. Lord 
Morton observed during the course of his judgment in, the said cast \that the 
case in question involved basic questions of principle and of academie import. a 
ance which will be debated at great length in the law schools. This case has defi- 
nitely dealt with a very controversial point on the subject and has led td serious 
discussion amongst students and professors of law as well as practising lawyers. 

In the above case, the plaintiffs were advertising agents who supplied (certain 
goods to the local authorities on which they attached plates carrying advertise- 
ments. The defendants had entered into an agreement with the plaintiffs where- 
by the plaintiffs were to display advertisement of the defendants for period 
of three years, After very short-time of the contract, the defendants wrote to 
the plaintiffs to cancel the contract. The plaintiffs refused to accept the leancel- 
lation, exhibited the plates for three years and then brought the present action 
for the full contract price. The claim of the plaintiffs was dismissed by the 
subordinate Courts on the ground that their only remedy was a remedy in 
damages. Both the subordinate Courts held that they were bound by the deci- 
sion of the Court-of Session in Langford & Co. v. Dutch.? 

The House of Lords allowed the said appeal. It was inter alia observed in 
the judgment that in every case of anticipatory breach, the promisee had\an 
option to accept the repudiation or disregard it and in that event ‘‘the contract 
remained in full effect.’’ It is obvious that in the case under consideration be- 
fore their Lordships, it was possible for the plaintiffs to complete their obliga- 
tion irrespective of repudiation. It was observed by Lord Reid that ifja 
person could earn the contract price without the assent or co-operation of ithe 
other party then he should be allowed to do so. His Lordship also obseryed 
that there was no question of any limitation of the contractual rights of the 
innocent party. Lord Morton dissented on the ground that the plaintiffs were 
under a duty to minimise their loss and they could not increase it by insis- 
ting on performance of unwanted services. Lord Keith also dissented an 
observed that it was not accurate to state that an unaccepted repudiation w. 
of no value to anybody and did not confer any rights of any kind. 

Mr. A. L. Goodhart in his scholarly article published in the Law Quarterly 
Review has vehemently criticised the said judgment of the House of Lords où 
various grounds. I must at once agree with the criticism of the learne 
author Mr. Goodhart to the extent ‘‘it seems odd that by deliberately doing 
something that was of no value to the defendants the plaintiffs could increase! 
the damages they have to pay.” 

In the said article a peculiar analogy of another case has been given by the 
learned author ‘‘X gives Y an order to construct a machine for him for £100,000. 
A week later he discovered that the machine will be useless for his purpose 
and he countermands the order. Would it be reasonable to permit Y to proceed 
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with the oti ction of the machine so that the full pits could be claimed ?’’ 
With respect,' I] am reminded of a very pertinent observation in the books on 
jurisprudence that analogy is a very dangerous source of fallacy. Under the 
Indian Sale of Goods Act and under the similar provision under the English 
law, a seller can never sue for price unless the property in the goods has pass- 
ed to the buyer. My answer to the question posed by the learned author 
certainly is that Y is entitled to proceed with the construction of the machine; 
not merely entitled but is under a contractual duty to construct the machine 
in view of the unaccepted repudiation which is of no effect. However Y shall - 
not be entitled to claim the price but only entitled to claim the difference 
between the contract price and market price on the date of the breach. I 
say that Y/shall be entitled to claim the price only if the property in the machine 
has passed to the buyer or in the event of the Court granting specifie perfor- 
mance of the contract in its discretion under the provisions of the Specific Relief 
Act. 

If I have been able to follow the minority judgment of the House of Lords 
in the said case and the criticism of the learned author in the said article, the 
whole emphasis is either on the unreasonableness of conduct of the innocent 
contract party in insisting on performance of the contract or on the legal 
eoneept jof duty to minimise damages. i 

Section/ 39 of the Indian Contract Act, 1872, and s. 60 of the Indian Sale 
of Goods Act, 1930, in unmistakable language gives a clear option to the in- 
nocent; party not to accept the repudiation with the effect that the contract 
subsists for all the purposes. It is obvious that if the said repudiation is not 
accepted and the plaintiff in the present case would have used the space for 
advertisement for another party in the later period, the plaintiffs would have 
been (guilty of breach. If the contract subsists irrespective of unaccepted 
repudiation it can stand discharged before the date fixed for performance of 
the contract by frustration or by supervening illegality or under any circum- 
stances providing for discharge of the contract. Repudiation is not rescission. 
If one {takes the view that the plaintiff was under a duty to accept the repudia- 
tion/ ix all events, it would be curtailing a right to disregard the repudiation 
in case of a prospective breach which right has been given by statute. With 
great/ respect I have completely failed to understand as to how the plaintiffs 
could possibly mitigate the damages by doing any act during the subsistence 
ofthe contract. The only possible suggestion can be that the plaintiff should have 
allowed the said space to be used by some other customer so that the plaintiffs 
could have legitimately claimed only the difference or the loss of profit in the 
teen, There is no doubt in my mind that in that event the plaintiffs 

d have been guilty of breach and liable to pay damages if he would have 

t ied to advertise for somebody else once the repudiation was rejected. 
ether the service was wanted or unwanted, in view of the action of the 

pl intiffs to have kept the contract open, the defendants had a legal right to 
claim damages without any notice if the plaintiffs did not perform the contract 
y publishing the advertisement and it would have been impossible for the 
aintiffs to rely on the repudiation which was rejected by the plaintiffs them- 

Ives as a justification for the breach. In my opinion and humble view it is 

possible to contend that there is any duty to take steps to minimise the 


‘damages during the subsistence of the contract; it will be putting the cart before 


e horse. It was observed in Roper v. Johnson? ‘there can be no doubt that 
the damages will be measured on the basis of the date for performance of con- 
tract and not on the date of repudiation but it does not follow therefrom that 
the plaintiff need not take reasonable steps to limit the damages in the interval.”’ 
It was also observed in Jewelowski v. Propp* “what steps are reasonable may 
give rise to difficult questions although it is clear that he i is under no obligation 
to risk méney i in order to minimise the damages.”’ 


3 (1873) L.R. 8 C.P. 167. 4 [1044] 1K. B. 510. 


| 
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The learned author of the sajd article has given detailed references to 
the view taken by the Court in the United States of America on the subject. The 
learned author has cited certain American decisions and also the authoritative, 
opinions from the classical works on contract by Professor Williston and Professor 
Corbin. It is significant that Prof. Williston himself points out at page 1302 
in his work on contract that the repudiation of the contract does not terminate 
the contract bit only constitutes a prospective breach, Irrespective of the 
said view, legal authorities in America appears to have placed a limitation on 
the rights of a party not accepting repudiation and have imposed a duty on the in- 
nocent party to take steps to miligate damages. In a similar case on the similar 
facts in Western Advertising Co. v. Mid-West-Laundries® it was held that on 
repudiation of an advertising contract the publisher could not maintain an 
action for the contract price even though he had continued publication of advert- 
isement in disregard of repudiation. 

For the reasons already given in the earlier paragraphs of this article I 
respectfully disagree with the view taken in the American cases as it shall 
lead to confusion and injustice. There can be no duty to mitigate the damages 
unless the contract comes to an end. One may now consider as to whether 
the provisions of law in the above connection are really harsh and unjustified. 
It strikes any one dealing with the problem ‘‘will it not be better if the 
repudiation must necessarily be accepted by the other party so that the only 
right vested in the innocent contracting party is a right to claim damages and 
the contract should be deemed to have terminated as soon as there is a re- 
pudiation instead of giving option to the innocent party to disregard the re- 
pudiation and treat the contract as subsisting.’’ 

The solution of the problem based hereinabove does not appear to stand the 
test of reasonableness. If the law is amended on the footing of an anticipatory 
breach amounting to termination of contract in all' events the rights of innocent 
party may very well depend upon the unilateral’ action on the part of other 
party. In a given case, if the market is fluctuating and the date of perform- 
ance is three months ahead there is no justification as to why the contract should 
be deemed to be terminated on any date selected by the guilty party. 

It appears that the principles of the law followed and/or enunciated by the 
House of Lords in the above case are absolutely sound though the application 
thereof to the facts of the said case has led to a justified feeling that it was 
rather a hard case or that the plaintiff could have been more reasonable by 
accepting the repudiation. 


GLEANINGS. 


SERVICE CHARGES as Rent 


Ir is a common practice for landlords of blocks of flats to provide hot water, 
heating and other services for the tenant of each individual flat in considera- 
tion of payment of a service charge in addition to the rent paid for the flat. 
Such a service charge is often described in the lease as an additional rent. It 
is so described in order to make it binding upon an assignee of the lease, and 
so that it may be recovered by the superior remedies available for the recovery 
of rent. The purpose of these observations is to suggest that there is con-. 
siderable doubt whether such a service charge is, in law, rent. 

There is no magic in the use of the word ‘‘rent.’’ A payment which has 
the characteristics of rent is rent whether or not it is so called. A payment 
which has not these characteristics cannot be turned, into a rent by the use of 
the word. The law is expressed by Uthwatt, J., in Samuel v. Salmon & 
Gluckstein, Lid. [1946] Ch. 8, at p. 13, as follows :— 

“|The test for deciding what is ‘rent’ for the purposes of the Rent Restrictions Act 


5 61 S.W. 2nd 251 (App. 1988). 
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is to ask: What is the total monetary payment to be made by the tenant to the land- 
lord? One has not to regard the rent from the common-law point of view as something 
issuing out of the land for which a distress could issue.” 

In that case a payment described in a lease as a ‘‘premium at the rate of 
£600 per annum payable yearly’’ and not set out in the reddendum was 
held to be a rent. 

Rent is by definition a payment issuing out of land. It cannot issue out 
of anything else, for instance chattels or services or even an easement. Thus 
a payment for services, like a payment for chattels, is normally not a rent., 
In certain circumstances, however, the courts have treated payments for things 
other than land as issuing out of land, and so as rent. In Newman v. Anderton 
[1806], 2 Bos. & P. (N.R.) 224, the court dealt with a letting of furnished pre- 
mises at 138s. a week. This sum was held to be a rent although it included a 
‘payment for the use of furniture. Rent could not issue out of goods, and so 
the whole rent, though paid for both the premises and the goods, must be 
treated as being paid for the premises only. Similarly, in Selby v. Greaves 
[1868], L.R. 3 C.P. 594, it was held that a rent of £50 for the first year and 
£65 thereafter for a letting of half of a room with a supply of steam power 
and steam heat should be construed as issuing out of the land, as in the case 
of furnished apartments. In Somershteld v. Robin [1946] 1 K.B. 244, the 
question was whether the rent payable under a lease exceeded £100 for pur- 
poses of county court jurisdiction. The rent expressed in the lease exceeded 
£100 but included furniture, and the landlord paid the rates. It was held 
that deductions could not be made on account of these two items so as to bring 
the rent below £100 and give the county court jurisdiction. 

These cases are all concerned with single, combined payments for land and 
something else. They show that the court will not apportion a single rent 
and apply part to the land and part to the chattels or services. They do not 
mean that where the parties themselves specify one rent for the land and an- 
other for the chattels or services the court will add the two together and treat 
both as issuing out of the land. It is implicit in the cases.that if the rent 
could have been apportioned the part attributable to something other than 
land would not have been rent. 

Where in the lease the parties do the apportionment themselves there seems 
to be no reason why the court should add the two payments together to make 
a single rent issuing out of the land. In Smith v. Mapleback [1786], 1 Term 
Rep. 441, a provision that a tenant should ‘‘pay £8 10s. over and above the 
rent annually towards the goodwill’’ was held not to create a rent. A pay- 
ment for goodwill was also considered in Cox v. Harper [1910] 1 Ch. 480, 
where there was a letting at ‘‘the rent of £150 a year for the said premises, 
wand the additional yearly sum of £1,250 in lieu of premium for goodwill of 
the business and for the use of the fixtures and fittings upon the premises, 
such several rents or yearly sums to the paid weekly.’’ The power of re-entry 
described both sums as ‘‘rents.’’ The £1,250 was held not to be rent but ‘‘a 
sum reserved for the enjoyment of something other than land, namely, the 
goodwill.’? In Robins v. Evans [1863], 33 L.J. Ex. 68, a payment for some- 
thing else other than land, the right to use a garden, came before the court. 
A lease was expressed to be ‘‘in consideration of the yearly rents hereinafter 
reserved’? and a rent of £15 was expressed in the reddendum. Then, ‘‘in 
consideration of the further rent hereinafter reserved,’’ the tenant was given 
the right to use a garden. In the covenant to pay this further sum it was 
called ‘‘the further yearly rent or sum of £4 4s.’’ and later ‘‘such last men- 
tioned rent.” The £4 4s. was held not to be a rent. 

A service charge must be dealt with on the same basis as these other pay- 
ments for things other than land. It is difficult to distinguish the payments 
in Coz v. Harper, supra, and Robins v. Evans, supra, from the payment for 
services now under consideration. Possibly the decisions in those cases might 
have been different if the payments had been described throughout as ‘‘rent,’’ 
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and not sometimes as ‘‘rent’’ and sometimes by other words, but this seems 
most unlikely as it is clear from Samuel v. Salmon & Gluckstein, Lid, supra, 
that the use or non-use of the word ‘‘rent’’ is not decisive. The failure to 
use the one particular word ‘‘rent’’ should not, and from Samuel v. Salmon 
& Gluckstein, Lid., does not, alter completely the nature of the payment. 

It may be ‘that in spite of these cases there are circumstances in which the 
court will treat a payment for something other than land as issuing out of 
land, but it is difficult to see what these circumstances can be. There does not 
appear to be any case in which a separate payment expressed in a lease for 
services, or for furniture or goodwill or an easement, even if called ‘‘rent,’’ 
has been held to be a rent in law. In Barnes v. City of London Real Property 
Co. [1918] 2 Ch. 18, there was a letting ‘‘at a yearly rent of £115 and a fur- 
ther sum of £15 12s. per annum as additional rent for cleaning the said rooms 
by the housekeeper appointed for the time being by the landlords,’’ but the 
point whether the £15 12s. was a rent was not taken. The case was decided 
on what obligations on the landlords’ part were implied in these words. 
Service charges have been held to be rents for the purposes of the Rent Acts, 
but it has been recognised, for instance, in Property Holding Co. Ltd. v. Clark 
[1948] 1 K.B. 630, that the word ‘‘rent’’ has a special meaning in those Acts. 
As Lord Goddard, C.J., held in Sidney Trading Co., Ltd. v. Finstury Borough 
Council [1952] 1 All H.R. 460, at p. 461:— 

“The parties may write the agreement in such terms as they please and, if so mind- 
ed, may attach any label they wish to payments agreed to be made by the lease. But, 
when all that is done, it is for the law to decide on the effect of the document what pay- 
ments are rent reserved and what not. No label can create a fact: a label may accurately 
describe a fact or it may misdescribe it, or may help to the solution of a doubtful ques- 
tion of interpretation. What the parties have done—not their description of it—is the 
determining consideration.” 

It seems, therefore, that a service charge cannot be a rent, even if it is so 
called, but is a sum in gross. A separate ‘‘rent’’ for services can only give rise to 
contractual obligations between the original parties to the lease—B.T.D. in 
SU. 


ConFLIOTING JUDICIAL PRECEDENTS 


Tue law reports contain numerous observations relating to judicial prece- 
dents—their nature, when they are to be followed, the weight to be given to 
them and the complications which sometimes arise from difficulty in ascertain- 
ing the real ratio decidendi. What may perhaps be described ag the normal 
and established position is, of course, well understood, and was succinctly stated 
by Roxburgh J. in’ 1953 when he said that, if there was a decision which could 
not be distinguished from the case before the judge, even if it was a decision 
of a judge of first instance—and a fortiori, of course, if it was a decision of the 
Court of Appeal or of the House of Lords—he ought to apply it, expressing ` 
maybe his doubts whether it was still good law, but leaving a superior tribunal - 
to overrule it. Generally speaking, a judge of first instance of course follows 
a decision of the Court of Appeal, and that court in turn is bound by decisions 
of the House of Lords. There is, too, the somewhat wider aspect, territorially, 
that it has for long been recognised in jurisdictions both Commonwealth and 
indeed foreign which derive from a common legal heritage that it is most desir- 
able that there should be uniformity in the law. As Pearce L.J. (as he then 
was) said in Midland Silicones Limited v. Scrutions Inmited ((1960) 2 All 
E. R. 787; (1961) 1 Q. B. 106) referring to decisions of the High Court of 
Australia and of the Supreme Court of the United States which had been 
cited: ‘‘These decisions must carry great weight with us on account of their 
inherent force and persuasion; and it is important that great common law 
jurisdictions should not lightly differ, more perHCuerly. on so universal a matter 
‘as commercial law.’ 
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This aspect was also touched upon by Lord Cohen, delivering the judgment 
of the Judicial Committee of the Privy Council in Commissioner of Stamp 
Duties of New South Wales v. Pearse ((1954) 1 All E. R. 19; (1954) A. C. 91), 
when he noted that it was the practice of the Australian courts in questions of 
law and equity common to both countries to follow the decisions of the Court 
‘of Appeal in England where those decisions appeared to have gettled the law. 
‘‘ Their lordships think,’’ he added, ‘‘this practice is to the advantage of both 
Systems of law.” : 


_In_a clear-cut case this must obviously be so, but matters are not always so 
simple, as is illustrated by a very recent case before the Supreme Court of 
Victoria, Bruce v. Waldron ((1963) V. R. 3), of which the opening paragraph 
of the headnote sufficiently indicates the nature of the difficulty: ‘‘Where 
there is a direct conflict between a decision of the Privy Council and a decision 
of the House of Lords, a Victorian court is required by the established rules 
of judicial precedent to follow the decision of the Privy Council.” The Privy 
Council is not bound by decisions of the House of Lords and vice versa, though 
it is extremely unlikely in an appropriate case that the one would not follow 
the other on any questions of legal principle, particularly when it is remember- 
ed that so far as the law lords are concerned they sit on both tribunals. 


An obvious and interesting illustration in this connection is Overseas Tank- 
ship (U. K.) Limited v. Morts Dock and Engineering Company Limited (The: 
Wagon Mound) ((1961) 1 All E. R. 404; (1961) A. ©. 888), which was heard 
on appeal from the Supreme Court of New South Wales by the Privy Council 
consisting of five law lords, who held that the important and much followed 
decision of the Court of Appeal in In re Polemis and Furness Withy and 
Company (126 L. T. 154; (1921) 3 K. B. 560), that the defendant was res- 
ponsible for all the consequences of his negligent act whether reasonably fore- 
seeable or not, was not good law. It would seem inconceivable that, should a 
ease of the same nature come before the House of Lords, they would not follow 
the Privy Council judgment. : 

The Judicial Committee is, of course, the highest tribunal for the purposes 
of appeals from such Commonwealth territories as have, it is perhaps not too 
much to say, been wise enough to retain the privilege of appeal to an extrane- 
ous independent tribunal consisting of pre-eminent judicial personnel with a 
wealth of experience. It is possible, however, as is brought out in the Victorian 
case (sup.), that the Privy Council and the House of Lords may not always 
see eye to eye, and when that extremely rare event happens a Commonwealth 
court is bound to follow the Privy Council decision. In Bruce v. .Waldron it 
was contended by counsel for an informant that whenever, in any legal pro- 
ceedings, an objection was taken to producing documents on the ground that 
to do so would be injurious to the public interest, and the objection was sup- 
ported by an affidavit in proper form sworn by the political head or, in appro- 
priate circumstances, the permanent head of the department concerned, the 
validity of the objection was conclusively established and the court was not 
entitled to test it, either by examining the documents or in any other way. 
That rule was clearly and emphatically laid down by the House of Lords in 
Duncan v. Cammell Laird and Company Limited (166 L. T. 366; (1942) A. C. 
624), ‘‘but,’’ it was said in the judgment of the Supreme Court in Bruce v. 
Waldron, ‘‘the reasoning by which the conclusion of the House of Lords was 
supported included an express rejection of the decision of the Privy Council 
in Robinson v. State of South Australia (No. 2) (145 L. T. 408; (1931) A. C. 
704),’’ where it was held, inter alia, that notwithstanding any objection taken 
before a court to the production of a document as being against public interest, 
the court, in the performance of its duty to protect that interest, ‘‘has... al- 
ways had in reserve the power to inquire into the nature of the document for 
which protection is sought, and to require some indication of the nature of 


the injury to the state which would follow its production.’’ 
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By the established rules of judicial precedent, said the ieee judgment, | 
decisions of the Privy Council, as the ultimate court of appi al in the hierarchy | i 
to which their courts belonged, had a direct binding autho ity ih their courts/ 
which did not attach to the decisions of any other judicial tribunal, and the 
judges referred to ample and valuable authority—judicjal and textbook—to 
support their view. They added that ‘‘there has been nl ing by the Privy 
Council that the authority of one of its own decisions may be rejected by o 
courts where there is a later decision of the House of Lords holding it to Be 
erroneous.” In the result the Supreme Court held itself [bound by Robinso 
case (sup.) and said that on the principles stated in that case the magistrate 
below in exercising his judicial functions had a power ih reserve, even after 
objection taken by the minister, to inquire into the nature of the document fi 
question and to require some indication of the nature of [the injury apprehend- 
ed to the public interest. I 

Tt is obvious that this unfortunate conflict on so important a question} of 
principle can only be resolved so far as Commonwealth courts are concerned 
when a similar point again comes before the Privy Council, when it wi uld 
seem likely that tbe Board would now accept the principle adopted by; e 
House of Lords—L.T. 


To roe RESCUE 


A MAN who takes a risk to rescue another and is injured has an action for 
breach of the reasonable duty of care towards him, even though no duty. is 
owed to the person rescued because the latter is a trespasser. In Videan v. 
British Transport Commission, 107 S. J. 458, the trespasser was g child 
of two, the son of a stationmaster ata country station. He strayed on ito the 
line, where his father saw him in danger from a power operated railway, olley 
approaching fast down the line. The stationmaster leapt into the path of 
the trolley, thereby saving his son but getting killed. The Court of ‘Appeal 
awarded damages to his widow, but none to the child who was injured; they 
held the trolley driver negligent, but said that he owed no duty to the tres- 
passing child. The father’s right of action was, however, independent. Not 
only as a father, but as stationmaster, he had a legitimate interest saving 
the child. A person who assumes & risk of injury usually bars himself from 
making a claim, but there have been a number of cases where rescues have been 
held not to bar the action. A police constable recovered damages serious 
personal injuries incurred in stopping two runaway horses pulling//a cart in 
the street which would otherwise have injured a woman and child! Haynes 
v. Harwood [1935] 1 K.B. 146. As in the case of the stationmaste ., the con- 
stable had at least a moral duty to effect a rescue if not a legal obligation. It 
is clear that the duty need be no more than moral, which would affect people 
not in official positions: Morgan v. Aylen [1942] 1 All E.R. 489.—SJ. 


A QUESTION or NEGLIGENCE 


THERE are two points of interest in the recent case of Atken v. | ort of Lon 
don Authority ((1962) 2 Lloyd’s Rep. 30), which concerned fe liability of 
a dock authority towards stevedores in its employment. The first|relates to the 
extent of duty owed and the second to the method of calculating the intensity 
of lighting systems. The plaintiff was a stevedore engaged inf) the driving of 
an electrically operated bogie. He was steering it along a gangway in a ware- 
house in the London Docks when it suddenly came into contact/#with a piece of 
loose wood, which, according to the evidence, had only been there a short time. 
The bogie ‘stopped and the plaintiff’s little finger was ingored| y a heavy roll 
of paper which moved forward from the position on the platform of the bogie 
where it was being carried. He sued his employers the Port of London Autho- 
rity, claiming that they were negligent because they had | to remove the 


| 
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piece of wood. Paull J. rejected this contention,and said that he could not 
think that it was\the duty of the employers to keep someone employed con- 
\ stantly to walk u land down the gangway or constantly to keep his eye on it 
to see whether any\chance piece of wood got on to it. He supposed that every- 
pbody knew that in the Port of London, and indeed in every port, in the loading 
and unloading of ships all sorts of wood got on the quay, in the warehouse and 
8o on from time to time, and the men who worked there and the nen who drove 
Bogies were accustomed ‘to drive on quays where they knew quite well that from 
e to time bits of\wood might get kicked or in some way put in their path 
a they went about the docks and the warehouses. He did not think that the 
ity of care could be so high that at no time, for the shortest length of time, 
mist there be any Ree of wood upon a gangway. The learned judge also 
ae that a claim fordamages for breach of statutory duty under the Factories 
1937 sect. 25 (no replaced by a corresponding provision in the Factories 
À 1961) failed, for'ithe employers were under no higher statutory liability 
as regards the removal| of the piece of wood than they were at common law. 
ut Paull J. gave judgment for the plaintiff on the ground that the emplo- 
yers were in breach of reg. 3 of the Docks Regulations 1934, because the light- 
ing|in the warehouse was insufficient. This decision has now been reversed 
( (1963) 1 Lloyd’s Rep. 44) by the Court of Appeal (Willmer, Harman and 
Dayies L.JJ.), which held that the trial judge had misapprehended the effect 
of l e evidence as to the lighting. Although the case only decided a point of 
fact,\ the remarks of Harman L.J. concerning the method of caleulating the 
intensity of light by reference to a foot-candle are of general interest and will 
be Helpful to those confronted in other cases with this problem. ‘‘At this 
point)?’ his lordship said, ‘‘there comes in my old friend the foot-candle. It 
is long since I have met this gentleman. He has caused more deception in the 
courts |than perhaps any other apparition. that has ever been invented. Some- 
how other those who wield the deceptive instrament which produces the 
foot-candle often get into trouble with it in my experience. I must say that 
soko har ever seen a foot-candle. It is supposed to be what happens when 
you put a candle one foot from you, but, as nobody has ever tried this interest- 
ing e ériment, in my opinion it remains theory. Anyway, the expert wielding 
the instrument here was no more fortunate than others I have met, because 
he mixed up the foot and the metre. He was unfortunately using a Conti- 
nental instrument and he omitted to see that this took a candle at a metre and 
not at a\\foot. Therefore, his evidence naturally completely broke down... I 
think myself that the use of these instruments is of a very limited nature, and 
their evi nee is very precarious. The slightest tilt will alter the amount of 
light entering the aperture and give a startlingly different figure, as the learned 
judge found when he tried making a few experiments himself,’’—Z.T. 


His Masrer’s LIABILITY 


A PLEA for legislation to regulate liability for damage by animals was made 
by Donov , L.J., in Ellis v. Johnstone, (106 S. J. 1030). That case concerned a 
dog which ran from its master’s property on to a highway. The plaintiff was 
driving along the road quite normally and properly. The dog collided with 
the car, killing itself and causing nearly £ 100 worth of damage to the car, 
in respect ofjtwhich the plaintiff sued. He was mot successful, the Court of 
Appeal ia that there was no duty to fence property abutting a highway 
in order to keep domestic animals in. This is the first case concerning a dog, 
but it follows\the cases involving horses and cattle. In Searle v. Wallbank 
[1947] A.C. 341, a horse jumped over a hedge, landing on and injuring a 
cyclist on the road below. The House of Lords in that case also held that there was 
no action in negligence in such circumstances because the land-owner owed on 
duty of care Eia users. This rule had been much criticised as outdated. 
Yet cattle and horse owners cannot let their beasts stray on to the high- 
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way with impunity, as this normally constitutes an offence under the 
Highways Act, 1959, s. 135. This section does not apply to dogs. The rule 
exempting animal owners from civil liability arose before commons were en- 
closed. Now there are few areas of the country where fencing property would 
be impractiéable, although careful consideration would have to be given to 
moorlands and other areas where a reversal of the rule would cause hardship. 
Another problem arises now that it is clear that dogs are within the rule’s 
ambit. Many housing estates are being developed with American-style open 
front gardens, and restrictive covenants are imposed either preventing any 
form of enclosure or restricting it to dwarf walls. If the perils of dog owning 
are increased, these houses may become unsuitable for animal lovers.—SJ. 


‘Tas Last Word?’ In Crwm Cases 


Tue basic rule, apart from those cases in which a law officer is concerned 
(which will not directly concern the solicitor), is that the advocate for the non- 
beginner has the last word if he adduces no evidence, but the meaning of ‘‘ad- 
duces no evidence’’ is not always certain. There are various ways, some (but 
not all) of them over smart, in which advocates get in evidence without calling 
witnesses. 

A defendant proved payment to the plaintiff by showing to the court par- 
ticulars in which the plaintiff gave credit to the defendant for it. This amounts 
to adducing evidence and left the plaintiff with his right to reply. Furthermore, 
where an advocate opens facts which he does not subsequently prove, the judge 
may (but need not) allow his opponent the last word: see Rymer v. Cook and 
Crerar v. Sodo (1827), 1 M. & M. 85 and 86. 

On the other hand, the calling of evidence which is merely collateral to the 
merits of the case, called to inform the judge of matters which would not con- 
cern a jury, does not give to the opponent the right of reply. This was illu- 
strated in Harvey v. Mitchell (1841), 2 M. & Rob. 366. The plaintiff proposed 
to make use of a distress warrant as part of his case, and to enable himself to 
give secondary evidence of its contents he had given notice to produce and gave 
some evidence to show that it was in the defendant’s possession. The defend- 
ant interposed with evidence to show that it was not in his possession. Parke, 
B., did not permit the plaintiff to reply at the close of the case. He said that 
the evidence which the defendant had given was merely collateral to the merits 
of the case, to inform the judge and not the jury, on a matter exclusively 
within the cognizance of the judge. 

To the meagre list of reported authorities is now added Weller v. O’Brien 
[1962] 1 W. L. R. 885. This was a fatal accident action by the widow 
and was fought only on quantum. The deceased had been employed by the 
plaintiff’s father as manager of his shop and shortly before the accident had 
succeeded to the business. In cross-exmination of the plaintiff’s witnesses cer- 
tain documents of accounts of the business, not adduced in evidence on behalf 
of the plaintiff, were put to them by the defendant’s counsel and became ex- 
hibits. The defendant called no witnesses. Barry, J. ruled that the defendant 
had, by leading documentary evidence, lost the right to the last speech.—sS.J. 


TRANSATLANTIO PARALLELS 


In the days when everybody was ready to talk glibly of ‘‘our American 
cousins,’’ it was tacitly assumed that the United States were very like England, 
a ‘‘blown-up’’ version of Britain, it is true, a good deal larger than life, louder, 
more brash, but still a recognisable copy, which we could confidently invoke 
when we sang of ‘‘the Anglo-Saxon race against the world.’’ The very evident 
differences of speech we were quite ready to treat as a mere difference of dia- 


- leets. But since then many circumstances have arisen to cloud this over-confi- . 
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dent view.- We have become aware that, even putting philosophy of life apart, 
there still remained to be reckoned with the Irish element, the Italian element, 
the Negro element, the Puerto Rican and even the Chinese element, strains in 
jected into the body politic in proportions undreamt of over here, Where our 
Wild West had been Welsh, the American Wild West had been‘Red Indian; 
that made a big difference, too. Nor was the Deep South anything like Devon 
and Cornwall. So the current fashion is now to emphasise tHe differences 
rather than the similarities between the two countries. But the one exaggera- 
tion is to be corrected just as firmly as the other, and every now and then the 
similarities between the two countries are driven home by parallels so close 
that there is no mistaking the kinship which they indicate, even a kinship in 
eccentricities. Such are the two cat cases recently heard within a month of 
each other, the one at Lewes in Sussex, and the other in New York. Two dog 
cases would have been far less striking, for the ancient amity between man and 
dog is almost universal and, for instance, the episode between the returning 
Ulysses and his dog might belong to practically any age or any country. But 
the human feeling for cats is subject to many unpredictable variations, from 
the cat worship of the ancient Egyptians to the fur breeding of the modern 
Koreans, to whom the cat is just a cheaper sort of mink. In those circumstances 
a similarity really is significant. 

Ler me recall to you the case before the Lewes magistrates last October. Briefly, 
a lady who was by profession a concert pianist had for years been keeping an 
increasing colony of cats at her house at Telscombe. In August, 1960, when 
their admitted number was fifty-one, the court, on the complaints of the neigh- 
bours, had ordered her to reduce it to ten within two months. But two years 
went by and the cats had now increased to sixty-two. The lady’s next-door 
neighbour was now keeping a detailed diary of feline invasion and damage and 
smells. The lady denied all imputations and attributed to her wards not only 
a rare sensitivity of social savow faire but also an advanced artistic appreciation. 
“Cats,” she said, ‘‘do not go where they are not wanted. My cats do not stray. 
They stay with me. They like to hear me playing the piano.’’ Perhaps it was 
in the intervals when the lady had to suspend her performances for necessary 
sleep or refreshment that her cats wandered out of the concert hall that was 
their home into the adjoining gardens like opera-goers between the acts at 
Glyndebourne. Anyhow, the magistrates refused to treat the allegations of the 
neighbours as the effect of mere hallucinations and they fined the lady £14 on 
fourteen summonses for having failed to abate the nuisance. 

Tue American case bears so strong a resemblance to the English case that 
one cannot help feeling that two social systems which can produce two such 
similar ladies at one and the same time must have a great deal in common. It 
came to my knowledge through the kindness of a correspondent in New York 
who sent me a clipping from the New York Times of 16th November, 1962. The 
lady in this case, Miss Ethel Hunt, was a retired teacher and in her apartment 
at 2 East 127th Street she had assembled a colony of twenty-five cats, not so 
many, it is true, as the lady of Telscombe, but quite a community for the 
centre of a great city. At the instance of her landlord, Justice Wahl had 
ordered her on 16th October to evict all but two.of her lodgers within a month 
or face eviction herself; but, respecting the well known individualism of the 
feline character, she had not been willing to have them ‘‘institutionalised’’ in 
some impersonal cats’ home. She had only been willing to negotiate individual 
adoptions. By the time the court’s deadline had been reached she had succeeded 
in providing alternative accommodation for fourteen of her furry friends, but 
that still left her stuck with nine above the permitted number, and in bustling 
New York time and the law evidently move more swiftly and relentlessly than 
in sleepy, rural Sussex, The case duly came on again as soon as the month’s 
grace had expired and the landlord produced three of Miss Hunt’s neighbours 
to testify that the nuisance of noise and smells was still unabated. Aceording 
to the evidence, these cats were nothing akin to the cultured music-loving cats 
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of Telscombe but unregenerate delinquent tiger cats, whom kindness had not 
succeeded in reforming. One witness said that they fought viciously, day and 
night, hurling themselves against the wall so that the chinaware on the other 
side rattled. Another neighbour was prevailed upon by counsel to reproduce 
an eerie sound, half screech, half yowl, which, she said, was their constant 
war cry. Miss Hunt herself was not condemned unheard. The court, with a 
rare sense of the apposite, appointed a Mr. Katz to represent her. He begged 
for more time to get rid of the trouble makers, but the judge, stretching judicial 
notice rather further than is usual in Britain, said: ‘‘I know you have a big 
house up in Scarsdale. Why don’t you take the cats theret’? Counsel winced. 
An order was made against the lady.—sS.J. 


CRIMINAL Law: Mens Rea 


In Lim Chin Aik v. R., 106 S.J. 1028, the appellant was charged with and 
convicted in the magistrates’ court, Singapore, of contravening s. 6(2) of the 
Immigration Ordinance, 1952, as amended by Ordinance No. 22 of 1959, by re- 
maining in Singapore (after he had entered) when he had been prohibited from 
entering by an order made by the Minister under s. 9 of the Ordinance. At the 
trial there was no evidence from which it could properly be inferred that the 
order had in fact come to the notice or attention of the appellant. He was fined 
$1,250 with the alternative of three months’ imprisonment. His appeal to the 
High Court of Singapore was dismissed on 24th February, 1960. He now ap- 
pealed to the Board. 

Lord Eivershed [Viscount Radcliffe, Lord Evershed and Lord Devlin] 
giving the judgment, said that proof of the existence of a guilty in- 
tent was an essential ingredient of a crime at common law. The pro- 
blem was the extent to which the same rule was applicable in the case of offences 
created and defined by statute or statutory instrument. In Sherras v. de Rutzen 
[1895] 1 Q.B. 918, at p. 921, Wright, J., said: ‘‘There is a presumption that 
mens rea or evil intention or knowledge of the wrongfulness of the act is an 
essential ingredient in every offence; but that presumption is liable to be dis- 
placed either by the words of the statute creating the offence or by the subject- 
matter with which it deals, and both must be considered.’’ Their lordships 
accepted that formulation as correct. In this case, first, the sense of the lan- 
guage in question required for the commission of a crime thereunder mens rea 
as a constituent of such crime, or at least there was nothing in the language 
used which sufficed to exclude the ordinary presumption. Secondly, in regard 
to the subject-matter of the Ordinance, where it could be shown that the im- 
position of strict- liability would result in the prosecution and conviction of a 
class of persons whose conduct could not in any way affect the observance of the 
law, then, even where a statute was dealing with a grave social evil, strict 
liability was not likely to be intended. Here.there was nothing that the appel- 
lant could possibly have done so as to ensure that he complied with the regu- 
lations—it would not, e.g., be practicable for him to make continuous inquiry 
to see whether an order had been made against him. Accordingly, the appli- 
cation of the rule that mens rea was an essential ingredient in every offence 
had not in this case been ousted by the terms or the subject-matter of the Ordi- 
nance and the conviction and sentence must be quashed. Appeal was 
allowed.—8.J. 


Huspanp anp Wire: HOUSEHOLD EXPENSES 
In Sutocka v. Sutockt, 106 S.J. 1033, a husband carried on a lodging-house 
business in his house. He and his wife lived in one room, where the wife carried 
on a dress-making business. The husband did all the housekeeping and domestic 
work and dealt with the financial side of both businesses. He collected all the 
wife’s earnings, paid the household expenses out of the joint income and did 
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not give the wife any housekeeping money. The wife, on an application under 
the Married Women’s Property Act, 1882, claimed her share of both businesses. 
Before Master Jacob it was conceded that the profits from both businesses be- 
longed to the husband and wife in equal shares. The question was whether the 
husband was entitled to credit in respect of all the household expenses, which 
amounted to £6 a week, or whether, as the wife claimed, she was entitled to 
eredit for her maintenance, which amounted to £1 10s. a week, oh the ground 
that the husband was in law liable to maintain her. 


Master Jacob said that it was argued on the husband’s behalf that, as the 
parties had treated their earnings on a basis of equality, their expenditure should 
be treated on that basis, including their ordinary household expenses. There 
was no supporting authority for that novel proposition and the master did not 
agree with it. By virtte of the marriage relationship there was a primary 
obligation on the husband to support his wife during cohabitation and that 
obligation was not displaced by.the fact that the wife was herself earning. It 
would require clear and cogent evidence beyond the mere fact of earnings by 
the wife to establish that she had surrendered her right to be supplied by her 
husband with necessaries. Accordingly, the husband was not entitled to credit 
for the whole of the household expenses and the wife was entitled to credit in 
respect of the necessary household expenses attributable to her maintenance.—8../. 


HUSBAND AND Wire 


In Ismet v. Ismet, 106 S.J. 1033, the parties, both of whom were Turkish 
Cypriots, were married on 13th December, 1953, in Nicosia, Cyprus. Both were 
Moslems. The question arose how the marriage ceremony was to be proved. 
The Cyprus statute relating to marriage expressly excluded Moslem marriages. 
Although the marriage was regulated by the Turkish Family (Marriage and 
Divorce) Law, 1951, that Act made no reference to the method by which 
marriages within its provisions might be proved. The wife gave oral evidence 
of a Moslem marriage ceremony and produced a certificate of marriage issued 
. under the seal of the Turkish Family Court, certifying that the parties were 
married at the Marriage Office, Nicosia. She also gave evidence of subsequent 
cohabitation between the parties. The husband said in evidence that the marri- 
age took place in a private house, but agreed that there was subsequent co- 
habitation. 


Baker, J., said that the production of the marriage certificate, together with 
evidence of cohabitation between the parties, raised a presumption that a valid 
marriage had been celebrated, making it unnecessary to decide whether the mar- 
riage certificate produced would be accepted in the courts óf Cyprus as evi- 
dence of a valid marriage.—9./. 


Wit: Motmarep Last PAGE ONLY 


Inthe Estate of Green, deceased; Ward v. Bond, 106 S.J. 1084, the testator oxe- 
cuted a will dated 16th February, 1943, which originally consisted of three pages. 
On 7th April, 1955, he purported to execute another will, but the latter will was 
void, the formalities of due execution not having been. complied with. The testator 
died on 14th March, 1958. At his death, only the last page of the 1943 will 
was found, and that had been extensively mutilated. The plaintiff propounded 
the last page of the 1948 will, asking in the alternative that the contents of that 
will, as contained in a carbon copy thereof, be pronounced for. The de- 
fendant alleged that the 1943 will had been revoked and that the deceased had 
died intestate. The question arose whether the doctrine of dependent relative 
revocation should be applied to give effect to the 1943 will. 

Ormrod, J., said that, on well established principles, the presumption was 
that the first two pages of the 1943 will were destroyed by the deceased. Had 
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the whole will been missing, the presumption would have been that he had des- 
troyed it animo revocands. Where part of a will survived, the presumption 
to be applied depended upon which part had been destroyed. If the last page 
bearing the evidence of due execution was gone, the presumption was that the 
deceased destroyed it intending to revoke the will. If the part bearing that 
evidence suryived, the onus was on the party alleging revocation to prove the 
necessary antmus. In this case, the surviving page bore the deceased’s signa- 
ture at the end of the will and the signatures of the attesting witnesses. As it 
stood, however, that page was practically unintelligible and unworkable as a 
testamentary document. That in itself raised a presumption that the deceased 
could not have intended the surviving page to stand alone as his will. Accord- 
ingly, the 1943 will was revoked by the destruction of the first two pages of 
it. The question then arose whether the doctrine of dependent relative revo- 
cation should be applied to give effect to that will, the 1955 will being void for 
want of due execution. There was no evidence of any direct connection between 
the destruction of the 1943 will and the purported executién of the 1955 will. 
In the absence of evidence linking those two events, his lordship was not pre- 
pared to apply the doctrine in this case. Accordingly, the surviving page of 
the 1943 will, the completed copy of that will and the 1955 will would all be 
pronounced against.—S.J. 


Damaaus: Loss or HaRNninas 


In Browning v. War Office, 106 S.J. 957, on 5th August, 1958, a technical 
sergeant in the United States Air Force stationed in England was severely in- 
Sured when the motor lorry in which he was a passenger, driven by a British 
employee of the United States Air Force, collided with another motor lorry 
driven by a British soldier in the course of his military duty. In an action 
by the sergeant for damages for personal injury and financial loss, the defen- 
dants, the War Office and the civilian driver, admitted negligence but contend- 
ed that the veteran’s benefit, amounting to $217 a month, to which the sergeant 
became entitled under United States law, on his discharge as disabled in June, 
1959, should be taken into account in assessing damages for loss of earnings. 
Lawton, J., having awarded £7,000 damages for pain, suffering and loss of 
amenities, awarded in addition £25,111 for loss of earnings, holding himself 
bound by Payne v. Ratlway Executwe [1952] 1 K.B. 26, to disregard the pen- 
sion in assessing the damages; had he not been so bound he would have award- 
ed £14,111. The defendants appealed. 

Lord Denning, M.R., said that the general principle, settled in British’ Trans- 
port Commission x. Gourley [1956] A.C. 185, was that a plaintiff should recover 
for his loss but for no more than his loss, and that the award of damages was 
to compensate him and not to punish the wrongdoer. He should therefore give 
credit for all sums received in diminution of his loss, save in so far as it would 
not be fair or just to require him to do so. Where an employer was under no 
obligation to pay a disability pension but could withhold or reduce it at his 
discretion it would not be fair to take such a pension into account (see per 
Singleton, L.J., in Payne’s case, supra), and it was open to the court to accept 
that as a ground of binding force and to discard the other reason given by 
Cohen, L.J. But in this case it was fair and just that regard should be had to | 
the fact that the plaintiff was already, as of right, in receipt of nearly half his 
pay. He ought not to receive compensation twice over. The pension must be 
taken into account and the damages should be reduced by £18,000 to £14,111 
instead of £32,111. The appeal should be allowed. 

Donovan, L.J., dissenting, said that the ratio of Payne’s case covered this 
case and was not impliedly overruled by Gourley’s case, supra, which was con- 
cerned with the different question whether account should be taken, not of an 
asset, but of liability to income tax. The pension here was not payable as 
compensation for the damage inflicted by a tort but was payable on the occa- 
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sion of the accident and was not, strictly speaking, compensation for the tort. 
His lordship would have dismissed the appeal. 

Diplock, L.J., concurring in allowing the appeal, said that the ratio of 
Payne’s case, supra, was based on the principle that damages for négligence 
were punitive. ‘The decision in Gourley’s case authoritatively settled ‘the prin- 
ciple that such damages were compeusatory. Appeal allowed.—8.J. 


ADVERTISING ADVERTISING 


‘*SHouLp the lawyers advertise?’ asked an advertisement of eight column- 
inches in The Times last Friday, adding a new voice, that of a firm of adver- 
tising, marketing and public relations consultants, to an old debate. The surly 
may feel inclined to reply in the words used to the applauding southerner at 
the Yorkshire and Lancashire cricket match, ‘‘What the ’ell’s it to do wi’ thee?’’, 
but nobody buys advertising space out of mere frivolous enthusiasm. The copy- 
writer adroitly quoted from the speech in favour of corporate advertising by 
the President of The Law Society of Scotland last July; clearly even lawyers 
are tottering on the brink, and surely you other chaps don’t want to get left 
behind by them? ‘‘ Advertising that explains useful services of any kind,” it 
was concluded with dignity, ‘‘can only be in the public interest.” Well, per- 
haps one could find grounds for attacking that statement, but, as the ad-man 
might say, we’re not in court now, you know; we’re in the market.—8.J. 


DUAL CAPACITY 


Ormio is divided within the profession about the wisdom of one solicitor act-" 
ing for both the vendor and the purchaser of a property. To some it is an 
everyday occurrence. Others make it a rule seldom or never to doso. The pit- 
falls were illustrated again recently in Smith v. Mansi [1962] 3 AN 
E.R. 857. Vendor and purchaser, both represented by the same solicitor, 
signed a single contract which omitted the completion date. When the soli- 
citor was originally instructed, the parties agreed that completion should be 
at the end of September, 1959. The purchaser had signed on that assumption. 
The vendor wanted to delay completion, by a month and, having informed the 
solicitor, asked him to hold the contract (now signed by both parties) while 
he arranged it with the purchaser, which he failed to do. The vendor’s re- 
servation about the completion date was held to be ineffective. Where both 
parties sign the same contract it is then binding; there can be no notional ex- 
change of contracts at a later date. Whereas a separately represented vendor 
can return a contract signed only by him to his solicitor with. instructions for 
it to be held and not made binding, this cannot be done in the case of a single 
contract document with only one solicitor acting. Danoxwerts, J., said obiter 
in Goody v. Baring [1956] 1 W. L. R. 448: “It seems to me practically im- 
possible for a solicitor to do his duty to each client properly when he tries to 
act for both vendor and purchaser.’’ He echoed the feelings of Scrutton, 
L.J., forty years earlier in Moody v. Coz and Hatt [1917] 2 Ch. 71, at p. 91. 
There is nothing professionally improper in this dual capacity, but the interests 
of the two clients can conflict before the solictor realises. Better service to 
the public demands that we should eliminate this risk by abandoning the prac- 
‘tice of acting for more than one party unless there are very special reasons 
otherwise in any particular case—S.J. : 


2 


CONTRIBUTORY NEGLIGENCE 
In Samways v. Westgate Engineers, Lid., 106 S.J. 937, the plaintiff, a cor- 
poration dustman, on 27th March, 1961, came to the premises of the defen- 
dants to collect refuse at about 3.45 p.m. The refuse had been put for collec- 
tion in open-topped cardboard cartons some 3 ft. high. He went to pick up 
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one carton with his hands. bare, having a few moments before, owing to the 
heat, removed specially reinforced rubber gloves supplied by the corporation 
which he had been wearing all day. He cut his hand severely on an arrow of 
glass protruding about 6 inches through the side of the carton. In an action 
by him against the defendants claiming damages for alleged negligence, the 
defendants denied negligence and alternatively alleged that the dustman had 
been guilty of contributory negligence. The trial judge awarded the dustman 
£525 damages, finding that the defendants were guilty of negligence and 
wholly to blame for the accident. The defendants appealed. 

Lord Denning, M.R., said that an arrow-headed piece of glass sticking out 
about 6 inches from the bottom of the carton was obviously a dangerous thing 
and there could be no doubt whatever that the defendants were at fault and 
negligent in putting out a carton like that with glass sticking out, or at least 
in pressing rubblish down so that the glass made its way through, and without 
giving warning to the dustman. There was want of reasonable care, and no 
reason for interfering with the judge’s fiinding that it was negligence. on their 
part. As to contributory negligence, a dustman was so likely to come against 
jagged edges of glass or metal, whether in picking up a dustbin or carton or in 
throwing stuff into the cart, that a reasonable precaution which any ordinary 
person should take for his own safety was to wear gloves. Negligence or con- 
tributory negligence depended not on the particular accident but on whether 
a man ought so to conduct himself as to protect himself against accidents of 
this category. Here it was being cut by jagged edges; a reasonable man ought 
to have worn his gloves, and this plaintiff did not. His lordship would hold 
the Pr and the defendants equally to blame and reduce the damages by 
one-half. 

Donovan, L.J., dissenting on the issue of contributory negligence, said that, 
although the gloves were protection against a class of injury and not a series 
of particular injuries, the absence of all reason to suspect that glass would be 
protruding through the side of this carton was a factor to be given weight in 
considering whether any blame rested on the plaintiff in this case. His lord- 
ship would have dismissed the appeal. 

Diplock, L.J., concurred with Lord Denning, M.R. Appeal on contributory 
negligence allowed.—_S.J/. 


REVIEWS. 


Commentary on the Constitution of India, Volume III. By Duras Das Baso, 
Member, Law Commission of India. Cancurra: 8. ©. Sarkar & Sons 
(Private) Ltd., 1/C, College Square. Fourth edition. 1963. Roy 8vo. Pages 
oxu-+772+12. Price Rs. 40. 


Tris volume contains Commentary on Articles 118 to 226 of the Indian Con- 
stitution. It deals with the original and appellate jurisdiction of the Supreme 
Court and the organisation and writ jurisdiction of the High Courts. The dis- 
tinguished author has endeavoured to provide an encyclopaedia on the preroga- 
tive writs as they are in use in England and in India. Courts in India have 
the freedom to issue writs other than ‘prerogative writs’. The source of each 
provision is clearly and lucidly explained and similar provisions found in other 
constitutional systems are also given. This monumental work is more than an an- 
notation of the new Constitution of India; it is an encyclopaedia of comparative 
law. This work will be read with interest not only by Indian lawyers and poli- 
ticians but by those of other countries as well. As we have said in respect of 
Volume II, this volume is bound to be extremely useful to statesmen, parliamen- 
tarians and students of political sqience. 
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The Law of Civil Procedure. By S. C. SARKAR, formerly a Judge, of Calcutta 
Small Cause Court. CarcurtTa: S. C. Sarkar & Sons (Private) Ltd., 1/C, 
College Square. Fourth edition. 1963. Roy 8vo. Pages 1053. Price Rs. 35.00. 


THE learned author has skilfully kept down the bulk of the book by epito- 
mising the essential points in case law published since the last edition. Amend- 
ments by different States have been collected and placed below eaeh section in 
different type. It has been suggested that the various States should not be 
allowed to make Amendments to the Code but such Amendments should only be 
made by the Supreme Court or by a Central Committee constituted for the pur- 
pose, to preserve uniformity of procedure in the whole country. A mine of in- 
formation has been compressed in a short compass. We have nothing but 
praise for this excellent work on the Civil Procedure Code which will be very 
helpful to Courts and lawyers. 


The Constitution of India. By Termpak Kuisuna Tore, Principal, Government 
Law College, Bombay. Bomspay: Popular Prakashan, 35-C, Tardeo Road. 
Second edition. 1963, Demi 8vo. Pages xxxm-+614. Price Rs. 17.50. 


Ts is a very popular book with students of Constitutional Law. Various 
provisions of the Constitution have been carefully explained for their guidance. 
New matter covering one hundred and eighty pages has been added to this edition 
which has been thoroughly and critically revised. A special feature of this edi- 
tion is the addition of a schedule containing thirty leading cases on the Constitu- 
tion of India. The case law has been brought up-to-date and all new amend- 
meuts have been incorporated. This book has been rightly prescribed as a text- 
book for students in some of the Indian Universities. Students of constitutional 
law will find this edition extremely helpful in mastering the principles with great 
ease and facility. : 


Crime—Cause and Cure. By NRIPENDRA CHanpra Pat, I.P.S., Senior Security 
Officer, Durgapur Steel Plant, Durgapur. Souz DISTRIBUTORS: S. C. Sarkar & 
Sons (Private) Ltd., 1-C, College Square, Calcutta-12. 1963. Demi 8vo. Pages 
126. Price Rs. 6. 


Crime is a social disease which is complex in character. A study of the causes 
and suggestions of remedies should, therefore, always be welcome. There is no 
book on theoretical discussion about the causes and conditions of crime and its 
remedies. The learned author deserves all praise for bringing out this novel 
production. He has given an outline of scientific investigation and has incor- 
porated all known theories regarding the explanation of crime and its cure. 
Police officers should make a careful study of this book so that they may be well 
equipped to explain the causes of crimes to public in general. The material used 
in this book is collected from the standard literature on the subject, Indian, 
British and American. Those who are interested in diagonising the causes 
of crimes will find this book of an immense interest. 


The Compulsory Deposit Scheme Act, 1968. By K. SRINIVASAN, B.A, B.L., 
Advocate. BANGALORE: Bhardwaja Publications Ltd., Gandhinagar. 1963. 
Demi 8vo. Pages ii + 70. Price Rs. 4. 


Tars is a commentary on the Compulsory Deposit Act, 1963. The object 
of the Act is to provide for compulsory deposit in the interest of national 
economic development. The total collection under this Act is estimated between 
rupees sixty-five crores and seventy crores. The deposit made by Income- 
tax payers’ will be deducted from the additional surcharge payable by them. 
The provisions of the Act have been explained in simple language. Lawyers, 
businessmen and financiers will find this brochure very helpful. 
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SOME THOUGHTS ON THE REPORT OF THE VIVIAN BOSE 
COMMISSION.* 


“No law can provide absolute remedies to stop malpractices, and balance 
has to be achieved between attempting to stop malpractices and imposing 
fetters on honest businessmen, particularly when legislation can be. defeated 
by human ingenuity, as unfortunately sometimes happens. In such circums- 
tances, ‘the wrong-doer succeeds anyhow and the honest businessman is saddled 
with a considerable amount of technical difficulties.’’ 


(An extract from the Report of the Vivian Bose Commission) 


Publication of the report of the Vivian Bose Commission (correctly known 
as Commission of Inquiry) has created history in the annals of the corporate 
sector of our country, as never before such a detailed and thorough inquiry 
of a group of companies had been made by a commission headed by a Judge 
of the highest legal tribunal of the land. After six years of laborious work 
the Commission has published a momentous report running into 815 pages 
pointing out some irregular and fraudulent transactions of certain Dalmia Jain 
Companies and recommending certain changes in the present Company law so 
as to avoid in future malpractices of the kind which came into light in the corpo- 
rate sector. The Government of India sought the opinion of two great jurists, the 
Attorney General Shri C. K. Daphtary and Shri A. V. Vishvanatha Sashtri on 
the recommendations of the Commission and the Government has announced to 
bring soon a Bill in Parliament to amend the Companies Act, 1956 on the 
lines suggested by the Commission and the jurists. Herein lies the significance 
of the Vivian Bose Commission as it will leave a permanent imprint on the 
Company law of our country. 


‘At the outset, it must be frankly admitted that the reading of Vivian Hoke 
Commission Report leaves a sordid picture of the working of joint stock enter- 
prise in our country. But we have to consider whether only because certain 
irregularities are observed in the corporate scctor is the Government justified 
for rushing to amend the existing Jaw on the presumption that the other com- 
panies will also be mismanaged in the same way? 


In order to appreciate the recommendations of the Commission and the sug- 
gestions*of the jurists to amend the Company law, let us review in brief the 
instances of mismanagement observed by the Commission. But before we do 
so, it is pertinent to point out that the malpractices observed by the Com- 
mission occurred when the Indian Companies Act, 1918, was in force under which 
some of the malpractices were beyond the pale of law while under the Com- 
panies Act, 1956, such malpractices are punishable. 


(a) The object clause of the memorandum of association of Dalmia Jain 
Airways was framed so wide that the company switched over to the enterprise 
of motor vehicles and its spare parts, though in the memorandum, the air-lines 
business was given prominence. .The reason behind framing such a wide 
object clause was that, at that particular time, the air-lines- business was much 


* By Baji H. Antia, Solicitor, High Court, Bombay. 
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. in public eye and there was great demand ior the, shares of the air-lines com- 
panies. 

(b) The word ‘‘underwriting’’ means that a person agrees to take up 
shares specified in the underwriting agreement, if the public or other persons 
fail to subscribe for them. Underwriters are thus paid for the risks they 
expose themselves to in the placing of shares before the public. The Com- 
mission came to know of an instance where a sum of rupees ight lacs was 
gifted away as underwriting commission by a company which has disclosed in 
its prospectus that the applicatiom for shares with the full amount of the is- 
sued capital was already received. Thus the underwriting commission was 
given without the underwriter being exposed to any risk in this particular 
instance. 

(e) An instance came to the notice of the Commission where shares of a 
public company to the extent of rupees sixteen lacs were applied for on behalf 
of the non-existing shareholders. - 

(d) The Commission also came across instances where individuals or com- 
panies held shares on ‘blank transfers’ with a view to (i) conceal the identity 
of the real owners behind their nominees, (ii) evade payment of tax by sup- 
pression of secret profit invested in holdings on blank transfer, (iii) facilitate 
window dressing of balance-sheets of companies by reshuffling of shares held 
on ‘blank transfers’ between associated companies with the object of substi- 
tuting inter-company loans and advances at the time of the closing of’ the 
accounts by investments, and (iv) bring into existence fictitious or antedated 
transactions in the books of companies in order to create fictitious losses in 
investment for the purpose of reducing the taxable profits. 

(e) The Commission observed that the board of directors of large companies 
consisted of dummy directors some of whom were typists, stenotypists, personal 
secretaries and the domestic staff of the real bosses. The Commission also ob- 
served that certain directors remained absent at the board’s meeting when 
questionable decisions were taken and the absentee directors took up the de- 
fence that as they did not attend the meeting, they were not responsible for 
the mala fides of the decisions taken at such meeting. 

(£) The Commission also observed that the funds of certain companies were 
advanced as loans at a relatively low rate of interest and without any adequate 
security to the closely held private companies with weak and vulnerable finan- 
cial position and to its directors. 

(g) The Commission came across instances where the companies appointed 
their own men as selling agents at high rates of remuneration for long dura- 
tion and subsequently terminated the agreements within a short period of the 
appointment of the selling agents with a view to enrich them with large sums 
by way of compensation free of tax. 

(h) The Commission. noticed that under s. 395 of the Act the shares of a 
flourishing company were acquired by a newly floated private company by 
paying nominal consideration and thereby fraud was committed on the dis- 
senting shareholders, 

(i) During the investigation, the Commission observed a set pattern where a 
publie limited company was converted into a private limited company, taking 
the private limited company into voluntary liquidation transferring its assets and 
liabilities to a sister company under a scheme and later causing destruction of 
the books of account and records by the transferee company so as to destroy 
the evidence available for civil and criminal proceedings. 

Now let us consider the suggestions of the Commission and the jurists in 
respect of the aforesaid malpractices. 

(a) With reference to the wide object clause, the Commission recommended 
that the Company law should be amended 80 as to. provide that every company 

. shall clearly state in its memorandum its purposes and objects under two 
separate categories viz. (i) the principal and ancillary objects which the com- 
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pany intends at the time of its incorporation to pursue and (ii) all other ob- 
jects which are separate from the principal and ancillary ones mentioned in 
item (i). The writer respectfully disagrees with this recommendation of the 
Commission and refers to the view of the Bhabha Committee which is perfectly 
correct that this question should be left to the responsible judgment of the 
management and the periodical vigilance of the shareholders. Though the 
approach of thé Commission on the point is progressive and that of the Bhabha 
Committee is conservative, the latter is to be preferred as it expects the share- 
holders to remain vigilant of their rights. Moreover, simply because in case of 
Dalmia Jain Airways Ltd., the change over from air transport business to 
dealing in motor vehicles and spare parts machinery proved. unprofitable, it 
should not have been presumed by the Commission that a change over from one 
business to another in all cases will be ruinous for the company and its share- 
holders. In this context it is worthwhile to note that the existence of wide 
object clause in the memorandum of association is rarely disapproved by the 
Courts and has not proved harmful either in this country or in England since 
the inception of the Company law. The Association of British Chamber of 
Commerce is also of this view and has told the Jenkins Committee on company 
law reform in England that the wide object law worked reasonably well 
and there is no ground for changing the law in this respect. In this context 
the suggestion of the jurists that a company should not engage in new activi- 
ties without a special resolution passed by its members in the general meeting, 
and furnishing a copy thereof to the Registrar seems reasonable and should be 
incorporated in the Act. . 


(b) With reference to the improper payment of the underwriting commis- 
sion, the Commission and the jurists have rightly suggested that the under- 
writing commission should not be paid to any persons on such shares or de- 
bentures as are actually subscribed at the time of the filing of prospectus or 
the statement in lieu of prospectus and a copy of the contract or agreement for 
the payment of the commission should be delivered to the Registrar simulta- 
neously with the filing of the prospectus or the statement in lieu of prospectus. 


(c) The present practice of holdnig shares in the names of fictitious or non- 
existent persons with a view to evade tax thereon and to defraud the revenue 
thereby is deplorable and the Commission recommended that a provision 
should be made in the Companies Act, whereby any person who either makes 
an application to the company or otherwise induces the company to allot or 
transfer his shares in the name of fictitious or non-existent person shall be 
punishable with imprisonment which may extend to five years. The Commis- 
sion has rightly suggested heavy punishment for the offence as this pernicious 
practice is not easily detectable and the severe punishment will deter the per- 
sons from committing the offence. 


(d) With reference to the malpractice of holding shares on. ‘blank transfer’ 
the Commission and the jurists recommended the following suggestions based 
on those of Jenkins Committee of England (which in turn are based on the 
American law). 


(i) Beneficial owners of 5 per cent. or more of the equity capital of the 
company or shares having the right to vote at general meeting, shall notify to 
the company the extent of their holdings of all such shares. 


(Gi) Such beneficial owners will also notify to the company the transac- 
tions in such shares within fifteen days of such fransaction coming to their 
knowledge. i 


(ii) The beneficial interest for the purpose of disclosure under (i) and (ii) 
above should be confined to those shares held by a person or in trust for him 
or of which he has the right to become the holder. 


(iv) A director who has disclosed his holdings under s. 808 of the Com- 
panies Act, 1956, need not make any further disclosure in respect of them. 


132 THE BOMBAY LAW REPORTER, [voL, LXV. 


(v) Wilful failure of a person to notify his beneficial interest as in (i) and 
ee above should be made punishable on the same lines as in s. 308(3) of the 

ct. 

(vi) The company should be required to maintain a register to record the 
particulars furnished as above and it should be open for inspection to mem- 
bers on the same terms as register of members. 

(vii) A return of all such disclosure of beneficial interests ‘nm holding of 
and the transactions in the shares should be filed with the Registrar of Com- 
panies along with its Annual Return under s. 159 of the Companies Act, 1956. 

The writer is of the view that the implementation of the aforesaid sugges- 
tions will unnecessarily make the administration of joint stock companies more 
laborious and clumsy without putting effective control over the malpractice of 
‘blank transfer’. But -another suggestion made by the Commission and 
jurist to impose restrictions on-the currency of the blank transfer for a limi- 
ted period appears to be the correct approach to the problem. The writer, 
therefore, suggests that a provision should be made in-the Act that all the 
transfer forms should be dated and signed by the transferor before a lawyer or a 
Justice of Peace or persons empowered to administer oath or a notary public 
and the company should not entertain any application for registration of any 
transfer after six months of the date of the transferor’s signature. As this 
suggestion may hit certain transactions which are benami but not improper such 

as ‘Badla’ transaction, the same may be exempted if done through regular stock 
eroiange channel. 

(e) With reference*to the clandestine practice of controlling the adminis- 
tration of the company through dummy or puppet directors viz. employees of 
the company or the domestic staff, the Commission suggested that the defini- 
tion of the word ‘officer’ contained in s. 2(30) should be expanded by adding a 
sub-cl. (d) to include (as an officer) a person in accordance with whose direc- 
tions or instructions the directors of a company or any of them are accustomed 
to Act. The jurists suggested that the directors who function and vote under the 
direction of another should disclose the same by a declaration and file it with 
the Registrar of Companies. This suggestion does not seem feasible as no one 
would like to come forward and admit that he is a dummy director. The writer 
suggests tha. a member of the staff or a domestic employee of a director and 
particularly of any person in management of a company should be disqualified 
from being appointed as a director under the Act. With regard to the absentee 
directors, the Commission has no suggestion to make and leaves the matter to 
the force of public opinion and the judgment of the shareholders which should 
ultimately prevail. 

(f) The Commission and the jurists suggested that the inter-company loans 
under s. 870 should rank at par with inter-company investments under s. 372 
for the reason that in their view the results flowing from both types of transac- 
tions are practically the same. Thus the Commission and the jurists suggested 
that in s. 370 of the Act the following provisions should be incorporated. 

(i) The lending company should not-advance more than 20 per cent. of its 
subscribed capital and reserves to a company of the same group, without the 
resolution of shareholders. 

(ii) Such advance should not be more than 30 per cent. in case of loans 
to all bodies corporate in both within and outside the same group without the 
resolution of the shareholders. 

(iii) Loans in excess of the limits prescribed evs should be sanctioned by 
a separate resolution of tke shareholders followed by the approval of the 
Central Government. 

The writer is of the opinion that the effects of the provisions of ss. 870 and 
372 are not the same and the suggestion of the Commission and the jurists to 
limit the amount of loan given by one company to another is unnecessary and 
will come in the way of day to day working of the corporate sector. Moreover, 
the provisions requiring sanction of the Government for the loan exceeding 
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the prescribed limit will only delay any temporary advances required by a 
company and will thus hamper the normal working of the corporate sector. 

(g) With reference to the improper termination of the selling agency agree- 
ment with a view to obtain compensation the Commission and the jurists suggest- 
ed that no compensations should be paid where :— 

(a) the appointment of a sole selling agent ceases to be valid under s. 
294(24) ; 

(b) the sole selling agent resigns his office in view of the reconstruction 
of the company or its amalgamation with any other body corporate and is re- 
appointed as the sole selling agent of the reconstructed company ; 

(c) the sole selling agent resigns his office otherwise than on the recon- 
struction, of the company or its amalgamation as aforesaid; 

(d) the sole selling agent is guilty of fraud or breach of trust or gross 
negligence in his duty as the sole selling agent; 

(e) the sole selling agent has directly or indirectly brought the termina- 
tion of the sole selling agency by his acts. 

The Commission and the jurists also suggested that the compensation pay- 
able to the selling agent in no case should ‘exceed the amount which the sole 
selling agent would have earned for the unexpired period of his term or three 
years, whichever is smaller. The aforesaid suggestions will surely plug the 
loopholes in the existing law and hence they deserve to be incorporated in the 
Act. 

(h) In order to prevent fraud being played upon the dissenting minority 
of shareholders under s. 395, the Commission rightly suggested that (i) every 
offer of a scheme of the transferee company should be disclosed to the members 
of the transferor company with recommendation of its director to accept such 
offer, (ii) there should be a statement in the offer that the steps are taken for 
availability of cash for acquiring shares; (iii) the circular recommending or 
accepting the offer should be registered with the Registrar of Company. The 
Commission also suggested suitable amendment of sub-s. (3) of s. 395 so as to 
make obligatory upon the transferor company to intimate the dissenting share- 
holder of the fact of registration of the transferee company as the holder of the 
shares within one month and pay off the dissenting shareholders. 

(i) With reference to the irregularities in liquidation proceedings the Com- 
mission suggested the amendment of s. 400 of the Companies Act so as to 
make it compulsory to give notice to the Central Government and consideration 
of its view by the Court before passing orders under ss. 391 to 394. Though 
under s. 550, the Companies Act provides for preservation of books of a com- 
pany in liquidatian, the Act is silent on preservation of the books in case of 
amalgamation. The Commission, therefore, suggested that the provision of 
s. 550 should also apply to the company amalgamated with another company 
without being liquidated. The jurists also’ suggested that no order for winding 
up should be ordered of a public company in voluntary liquidation unless the 
Official Liquidator goes through the books of accounts to ascertain that the 
affairs of the company are not conducted to the detriment of its members. This 
suggestion deserves to be totally rejected as the Official Liquidator, under the 
present Act, is already over-burdened with onerous duties and obligations, and 
burdening him further with more onerous duty of going through books will 
not only delay the liquidation proceedings but will provide opportunity to the 
nuserupulous persons to manipulate the books of account. 

As the auditors have to play a vital role under the Company law, the jurists, 
on their own, emphasised the need of proper and efficient audit for the honest 
management of the corporate sector and suggested that the Council of the 
Institute of Chartered Accountants should be asked to formulate a code in 
regard to the audit of the accounts of public companies with special reference 
to their scrupulous care, candid disclosure and undaunted vigilance to safe- 
guard the interests of the investing public. The suggestion of the jurists to rely 


134 THE BOMBAY LAW REPORTER. Ivor. LXV. 


upon the Council of the Institute of the Chartered Accountants for efficient and 
proper audit deserves to be commended as from all the records including those of 
disciplinary cases, it is proved beyond doubt that the Council is the only fit body 
to undertake such function. 


The role of company law is to maintain law and order in trade and industry 
and to regulate the rights and duties of various interested groups which com- 
bine to organise and operate a joint stock company. Thus the joint stock 
companies have emerged to-day as dominant social and economic institutions 
of-our time. It is the essence of the Company law that it must not only grow 
with the growing needs of trade and industry but also be reshaped from time 
to time to meet unforseeable practices or evasion of the provisions of the law 
by human ingenuity. Anyone familiar with the development of Company law 
in other parts of the world knows very well that there could not be either ab- 
solute finality or foolproofness in the Company law and the Company Jaw has 
. to be amended from time to time. In our country, though the Companies Act 
was enacted after a prolonged and detailed consideration of the various aspects 
of the Company law in 1956, it contained certain defects and deficiencies which 
when they came to light, necessitated amendments in the Act in 1960. Therefore, 
while incorporating the recommendations of the Commission and the jurists, our 
legislators should not overlook this aspect of Company ław which is also pointed 
out by the Commission and quoted in the opening para. of this article, so 
as to avoid making the existing law more complex and irksome for the working 
of corporate sector. 


GLAANINGS. 


CRIMINAL Law: EVIDENCE: 


In R. v. Rice, [113 L. J. 266], the Court of Criminal Appeal decided that 
there was a general principle of practice, though not a rule of law, requiring’ 
that all evidentiary matter on which the prosecution intended to rely as pro- 
bative of the guilt of an accused person, or of the guilt of any one of a number 
of co-accused persons, should be adduced before the close of the prosecution 
ease, if it be then available. Whether or not evidence subsequently for the 
first time available to the prosecution should be introduced at any later stage 
was a matter to be determined by the trial Judge in his discretion, exercised, 
subject to certain limits, in such a way and subject to such safeguards as 
seemed to him best suited to achieve justice between the Grown and the de- 
fendants, and between the defendants. 


Several defendants were charged with conspiracy to steal cars. One of them, 
H., made a statement to the police which was voluntarily made and was ad- 
missible in evidence against him. It was, however, so prejudicial to other de- 
fendants that the prosecution did not tender it as part of their case. In cross- 
examination of H. counsel for the Crown had before him H.’s statement and, 
without putting the statement as such to H., questioned him from it, with the 
consequence that H. gave evidence on oath to the like effect as his statement; 
and that evidence implicated co-defendants. 


It was held that a voluntary statement made by one of several co-defendants 
could be used in cross-examining him as a tool to extract on oath all that he 
had formerly said in the statement against a co-defendant (R. v. Treacey [1944] 
2 All E.R. 229, considered). 


Per curiam: (i) though information derived from an induced statement might 
be used, the fact that sach information was provided in the form of a state- 
ment should not be revealed to the jury; (ii) the principle that a person solely 
accused, who had in fact made a statement but one which was induced by a 
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threat or promise or was othtrwise not truly voluntary, cannot be so questioned 
at his trial as to reveal that he has made that statement, obtains in favour of 
any co-defendant of the maker of the statement and (iii) distinction should be 
drawn between cases where there is a single defendant and cases where two 
or more persons are charged; in the former category it would be rare indeed 
to find justification for using a statement made by a single defendant, albeit 
wholly voluntary, for the first time after he had given evidence in chief and 
when he was being cross-examined. 

In order to connect a co-defendant R. with a conspiracy to which the de- 
fendant H. was party, H.’s part being to run a fraudulent car showroom in 
Manchester, the prosecution relied on the evidence of H. to implicate R. That 
evidence needed corroboration. H. had testified that R. went with him by air 
to Manchester with a view to starting the showroom. An airline ticket to 
Manchester at about the relevant date in the names of R. and M. both of whom - 
were co-defendants, was proved in evidence, being produced from the place 
where it should properly be kept. In summing-up at the trial, the Judge in- 
dicated to the jury that the ticket might be possible corroboration in so far as 
it might show that a man of the name of R. had flown to Manchester at the 
relevant time. 

It was held that the relevance of the air-line ticket and its legal admissibility 
in evidence stemmed from the probability that an air-line ticket used on a 
flight was likely to have been used by a man whose name was on it and the 
ticket and its presence in the place where used tickets would ordinarily be 
found was relevant; distinction should be drawn between the relevant and the 
probative significance of such a document, which could not be treated as speak- 
ing to its contents for they would be hearsay. —LJ. -: 


Trespass TO Goops: Jus TERTE 


` TRESPass to goods is an unlawful disturbance of the possession of the goods. 
A plaintiff in an‘action of trespass to goods must prove that he had, at the time 
when the unlawful act was committed, actual possession, constructive posses- 
sion, or a right to immediate possession, of the chattel in question. Normally 
the defendant cannot plead the jus terti, but exceptionally, as is stated in 
Salmond on Torts (18th edn.), p. 281, citing Re Banque des Marchands de 
Moscow ((1952] 1 All E.R. 1269 (detinue)) the defendant can set up the jus 
tertii ‘‘when he has already made satisfaction to the true owner by returning 
the property to him”. In Wilson v. Lombank, Lid. ([1963] 1 All E.R. 740) 
Hinchcliffe, J., decided that where the plaintiff was in possession of the chattel, 
a motor car, and the defendants wrongfully took it, delivery to the true owner 
did not defeat the plaintiff’s claim. In that case the plaintiff, a car dealer, 
bought a motor car from a vendor who had no title to sell. The plaintiff sent 
the car to a garage for repairs, from whence it was taken by! an employee of 
the defendants, who thought they had a legal right to do so but did not then 
know that the legal title was vested in the Mercantile Credit Co., Ltd. When 
the defendants became aware of the true position, they delivered the car to the 
order of that company. In those circumstances the plaintiff’s claim for dama- 
ges for trespass by the defendants was met by their contentions that the plain- 
tiff did not have actual or constructive possession, or an immediate right to 
possession, and even if he had such an immediate right his claim was defeated 
by the return of the motor car to the true owners. Hinchcliffe, J., applying a 
passage from the speech of Lord Porter in United States of America and Re- 
public of France v. Dollfus Mieg et Cre. S.A. ({1952] 1 AN E.R., at p. 585) 
ruled that vis-d-vis the garage not only did the plaintiff have the right to im- 
mediate possession, but never lost possession of the car since ‘‘the plaintiff at 
all times could have demanded the return of the car’’, and damages were thus 
recoverable by him. It would seem to follow that where a plaintiff is in actual 
possession, and the defendant obtains possession of the chattel by trespass against 
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„the plaintiff, the defendant can successfully set up the jus terti only where 
he defends the action, or committed the act complained of, by the authority 
of the true owner.—L.J. 


Roap Trarrio: DRIVING WHILE UNFIT THROUGH Dring 


In R. v. Payne, CXIII L.J. 285, the appellant was asked at a police station 
whether he was willing to be examined by a doctor, and was told that it would 
be no part of the doctor’s duty to examine him in order to give an opinion as 
to his unfitness to drive. The appellant consented to be, and was, examined by 
a doctor. At the trial of the appellant on charges of driving, and, of being in 
charge of, a motor vehicle while unfit to drive through drink, the doctor who 
had examined the appellant gave evidence of the extent to which the appellant 
was under the influence of drink, testifying that he was under the influence of 
drink to such an extent as to be unfit to have proper controll of a car. The 
appellant was convicted on both charges, was sentenced and was disqualified 
for driving for three years. The appellant appealed against conviction. 

It was held by the Court of Criminal Appeal that although the doctor’s evi- 
dence was admissible, the trial Court should in its discretion have refused to 
allow the evidence to be given, since the appellant might have refused to sub- 
ject himself to examination if he had.realised that the doctor would give evi- 
dence on that matter; accordingly the convictions on the two charges, and the 
order for disqualification, would be quashed.—L.J. 


‘ NEGLIGENCE: ROAD ACODENT 


A PASSENGER who travels in a motor car does not necessarily accept the risk 
of negligent driving even though he knows that the driver is under the influenec 
of aleohol. Authority for this proposition is to be-found in Dann v. Hamilton 
({1939] 1 All E.R. 59), a decision of Asquith, J., which was approved by the 
Court of Appeal in Slater v. Clay Cross Co., Ltd. ([1956] 2 All E.R. 625) in 
so far as he decided that the doctrine of volents non fit injuria did not apply. 
Dann v. Hamilton was followed reluctantly by McNair, J., in Davies v. Jones 
((1958) 108 L.J. 58), a case in which a passenger had consented to be driven 
at high speed in the testing of a racing car, the car overturned, and the driver 
and the passenger, who were both experienced racing motorists, were killed. 
On appeal in this case (The Times, April 1, 1958) the Court of Appeal approy- 
ed a settlement for lower damages on the ground that the decision in Dann v. 
Hamilton was doubtful. That case was also considered by Stable, J., in Dawrant 
v. Nutt ([1960] 3 All E.R, 681) who pointed out that contributory negligence 
had not there been pleaded. The identical issue has now arisen in Bankhead 
v. McCarthy ([1963] S.L.T. 25) in which a claim for damages by the passenger 
in a motor car, who had been injured by the negligent driving of the defender, 
was met with the contention that the pursuer was aware that the defender 
had been drinking, that his control of the car was affected thereby, and that the 
pursuer, by his own failure in duty, materially contributed to any damage he 
suffered. Lord Walker rejected that contention saying that if the pursuer 
“entered the car with knowledge of driver’s condition, I do not see how his 
knowledge alone could have varied the conditions of his accident. His accident 
would be due to exactly the same causes irrespective of his state of know- 
ledge’’.—L.J. - 


Warn a Car Isn’r 


Waen is a mechanically propelled vehicle not a mechanically propelled 
vehicle? The question, which sounds like material for a seasonable party game, 
occupied the Divisional Court in Smart v. Allan [1962] 3 W.L.R. 1825, 
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That was an appeal agdinst convictions for keeping a mechanically pro-. 
pelled vehicle on a road without a licence in force, and for using one on a 
road without insurance. The vehicle concerned had been bought for £2 for 
scrap and towed on to a road, where it was dumped. It lacked a gear-box, 
battery and one tyre, and the engine was incomplete. Movement under its .. 
own power was impossible. The convictions were quashed on the ground that 
it was not a mechanically propelled vehicle. The court applied the criterion 
that there was no rtasonable prospect of the vehicle ever being mobile again. 
The need for looking at future prospects was shown in Newberry v. Simmonds 
[1961] 2 Q.B. 345. In that case the complete engine had been stolen. The 
conviction for having the car on a road without a licence was nevertheless up- . 
held, because on the evidence it appeared that the engine might shortly be re- 
placed ; so the car was rightly called a mechanically “propelled vehicle. Who- 
ther the engine is in running order has been the test for bicycles fitted with 
auxiliary motors. If it does work, the bicycle is a mechanically propelled 
vehicle, though, at the time, being driven exclusively by pedal power: Floyd 
v. Bush [1953] 1 W.L.R. 249. If tha engine is not in working order, how- 
ever, the bicycle reverts to the push-bike category: Lawrence v. Howlett 
[1952] 2 All E.R. 74. These cases are not quite on all fours with the car 
cases, as cars have no alternative means of propulsion, but the rules could with 
advantage be tidied up.—SW. 


INDEPENDENT CONTRACTOR: NEGLIGENCE 


In Sharpe v. E. T. Sweeting & Son, Lid., 113 L. J. 399, the plaintiff claimed 
damages against the defendants for personal injuries caused by the negligence 
of the defendants, their servants or agents. 


The defendants were builders who, under an agreement with a local autho- 
rity in 1950, constructed a number of houses on an estate belonging to the autho- 
rity. In erecting, to the designs of the local authority, a concrete canopy over 
the front door of one of the houses of which the plaintiff’s husband became 
tenant in 1951, the builders negligently committed a fault of construction in 
circumstances in which they could not reasonably have expected that there 
would be any intermediate examination likely to reveal the defect. In 1959 
the canopy collapsed owing to this defect and injured the plaintiff. In an 
action by the plaintiff against the defendants for damages for personal 
injuries caused by the defendants’ negligence it was common ground that the 
local authority, as the landlord and freeholder, was not liable to the plaintiff, 
and it was found that the defendants had been independent contractors, not 
agents of the local authority, with the consequence that the landlord’s immu- 
nity did not extend to them. 


It was held by Nield, J., that the defendants constructed the canopy expect- 
ing the doorway to be used by the occupier of the house and there was sufficient 
proximity of relation between the plaintiff and the defendants for the latter 
to owe to her a duty of care in accordance with the principle of Donoghue (or 
McAlister) v. Stevenson, which was applicable notwithstanding that the canopy, 
being part of the house, partook of the nature of realty; therefore, as the fall 
of the canopy caused the plaintiff’s injuries and was due to the defendants’ 
want of reasonable care, they were liable to her in damages (Donoghue (or 
McAlister) v. Stevenson [1982] All E. R. 1, Haseldine v. O. A. Daw & 
Son, Lid. [1941] 3 All E.R. 156, and Gallagher v. McDowell, Lid. [1961] N.I. 
26, applied). 

Per curiam: the fact that the owner of land is also the builder does not re- 
move the owner’s immunity, but when the builder is not the owner he enjoys 
no such immunity (Otte and Otto v. Bolton and Norris [1936] 1 All E.R. 960, 
Bottomley v. Banister [1931] 1 All E.R. 99, considered) —L.J. 
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Motor INSURANCE: EXCEPTION CLAUSE 


In Clarke v. National Insurance and Guarantee Corporation, Lid., 133 L.J. 400, 
the plaintiff claimed a declaration that he was entitled to be indemnified by tho 
defendants, with whom he had a policy of insurance in respect of his car, against 
all liability and costs arising out of an accident involving the car. The defend- 
ants counterclaimed for an indemnity against their third-party liability under 
a judgment obtained against the plaintiff in respect of the same accident. 

The plaintiff was the owner of a four-seater car which was involved in a col- 
lision while he was driving it with eight adult male passengers. By reason of 
the overloading, the steering, braking and control of the car were seriously im- 
paired, and it was unsafe to drive it at the speed at which it was being driven 
at the time of the collision. By an exception clause in an insurance policy 
issued by the defendants the defendants were not liable in respect of any 
accident, injury, loss, damage and/or liability caused, sustained or incurred 
while the car was ‘‘being driven in an unsafe or unroadworthy condition’’. 

It was held by Davies, L.J., sitting as an additional Judge, that the defend- 
ants had failed to establish that the exception clause applied, and were liable 
under the policy since, although the plaintiff was obviously negligent in over- 
loading the car and in driving it so overloaded at the speed at which he did, 
the misuse of the vehicle did not alter its condition as a vehicle, the overload- 
ing and manner of driving it when overloaded being extrinsic to its condition. 


NEGLIGENCE: INFORMATION OR ADVICE 


In “A Byrne & Co., Lid. v. Heller & Partners, Ltd., 113 L.J. 416, the 
House of ‘Lorda decided that if, in the ordinary course of business or profes- 
sional affairs, a person sought information or advice from another, who was 
not under contractual or fiduciary obligation to give the information or advice, 
in circumstances in which a reasonable man so asked would know that he was 
being trusted, or that his skill or judgment were being relied on, and the per- 
son asked chose to give the information or advice without clearly so qualifying 
his answer as to show that he did not accept responsibility, then the person 
replying accepted a legal duty to exercise such care as the circumstances re- 
quired in making his reply; and for a failure to exercise that care an action 
for negligence would lie if damage resulted (Cann v. Willson (1888) 39 Ch.D. 
39, Fish v. Kelley (1864) 17 C.B.N.S. 194, approved; Nocton v. Lord Ashbur- 
ton [1914-15] All E. R. 45, Robinson v. National Bank of Scotland [1916] 
S.C. (H.L.) 154, and view of Denning, L.J., dissenting in Candler v. Crane, 
Christmas & Co. [1951] 1 All E.R. see e.g., at p. 432, applied; Candler v. Crane, 
Christmas & Co. [1951] 1 All E.R. 426 and Le Lievre v. Gould [1893] 1 QB 
491, disapproved). 

A bank inquired by telephone of the respondent merchant bankers concern- 
ing the financial position of a customer for whom the respondents were bankers. 
The bank said that they wanted to know in confidence and without responsibi- 
lity on the part of the respondents, the respectability and standing of E. Ltd., 
and whether E. Ltd. would be good for an advertising contract for £8,000 to 
£9,000. Some months later the bank wrote to the respondents asking in con- 
fidence the respondents’ opinion of the respectability and standing of E. Ltd. 
by stating whether the respondents considered E. Ltd. trustworthy, in the way 
of business, to the extent of £100,000 per annum. The respondents’ replies 
to the effect that E. Ltd. was respectably constituted and considered good 
for its normal business engagements were communicated to the bank’s cus- 
tomers, the appellants. Relying on these replies the appellants, who were 
advertising agents, placed orders for advertising time and space for B. Ltd., 
on which orders the appellants assumed personal responsibility for payment 
to the television and newspaper companies concerned. E. Ltd. went into - 
liquidation and the appellants lost over £17,000 on the advertising contracts. 
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The appellants sued the respondents for the amount of the loss, alleging 
that the respondents’ replies to the bank’s inquiries were given negligently, 
in the sense of misjudgment, by making a statement which gave a false 
impression as to E. Litd.’s credit. Negligence was found at the trial and 
contested on appeal; the appeal was determined, however, on the assumption 
that there had been negligence, but without deciding whether there had or had 
not been negligence. 

It was held by the House of Lords that although in the present case, but for 
the respondents’ disclaimer, the circumstances might have given rise to a duty 
of care on their part, yet their disclaimer of responsibility for their replies on 
the occasion of the first inquiry was adequate to exclude the assumption by 
them of a legal duty of care, with the consequence that they were not liable in 
negligence (Robinson v. National Bank of Scotland 1916 S.C. (H.L.) 154, 
applied). 

Semble (per Lord ‘Reid, Lord Morris of Borth-y-Gest and Lord Hodson) : 
in the absence of special cireumstances requiring particular search and consi- 
deration on the part of a bank giving to another bank a reference concerning a 
customer’s credit-worthiness there is no legal duty on the replying bank be- 
yond that of giving an honest answer.—L.J. 


Fresu Port or Law 


In United Marketing Company v. Hasham Kara, 113 L.J. 416, the Privy 
Council decided that the practice of the Judicial Committee was to refuse to 
allow a point not taken in a lower Court to be argued unless satisfied that the 
evidence on which they were asked to decide established beyond doubt that the 
` facts, if fully investigated, would have supported the new plea; and even if 
the facts were beyond dispute and no further investigation of fact were re- 
quired, a fresh point of law would not readily be allowed to be argued without 
the benefit of the judgments of the Judges in the Court below; accordingly, 
where a fresh point of law was raised on which no direct authority in this 
country was available, and on which there were conflicting decisions in other 
countries, the points would not be entertained (Connecticut Fire Insurance Co. 
v. Kavanagh [1892] A.C. 473, 480, followed, and dictum of Lord Birkenhead, 
L.C., in North Staffordshire Ry. Co. v. Edge [1920] A.C., at pp. 263, 264 
applied) —L.J. 


MASTER AND SERVANT: EMPLOYER'S LIABILITY 


In Sumner v. William Henderson & Sons, Ltd., 107 S. J. 74, the plaintiff’s 
wife was killed when fire broke out in the defendants’ store where she was 
employed, which at the time was being extended and modernised. In an 
action under the Fatal Accidents Acts, 1846-1959, the plaintiff alleged that 
the fire was caused by a fault in an electric cable which occurred either at 
the time of manufacture or while it was being installed, and that the fault 
was due to negligence; he also alleged that, partly owing to the material sur- 
rounding the cable and partly as a result of negligence in the construction of 
the building, the fire had spread with great rapidity. The defendants denied 
negligence and asserted that, as they had obtained the cable from a reputable 
manufacturer, and had employed competent and skilled persons to supervise 
and carry out the installation of the cable and the work of reconstruction, they 
had discharged their duty of care for the safety of their employees. The ques- 
tions of law tried were whether the defendants were liable to their employee 
in contract or in tort for any negligence of a manufacturer or of persons of 
skill who had carried out the specialised work as to which the defendants had 
no knowledge or skill. 

Phillimore, J., said that an employer was under a personal duty to take 
reasonable care for the safety of his employees and remained so even if he 
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delegated that duty to competent and skilled persons. With the exception of 
the manufacturer, the defendants had delegated their duty and they remained 
liable for any negligence of the independent contractors. Two authorities 
had to be considered in deciding the defendants’ liability for any negligence 
of the manufacturer. The first was Davie v. New Merton Board Mills [1959] 
A.C. 604, and the ratio of that decision was that the employer had not dele- 
gated his duty to the manufacturer when he bought a tool from a retailer. 
Likewise, in the second case, Paine v. Colne Valley Electricity Supply Co., 
Lid. (1938) 55 T.L.R. 181, there had been no delegation because the manu- 
facturer had supplied goods to the specification of the employer, who had had 
the opportunity to inspect and test them. If an employer delegated his duty 
to a manufacturer he remained liable for any negligence of the manufacturer, 
but on the facts of this case there had been no delegation because the cable 
had been bought in circumstances broadly equivalent to a purchase in the 
market and there had been ample opportunity of testing and inspecting it. 
As there had been no delegation, the defendants were not liable for any negli- 
gence of the manufacturer—S J. 





INSURANOE: ‘‘UNATTENDED’’ CAR 


In Starfire Diamond Rings, Lid. v. Angel, 106 S. J. 854, the plaintiff firm 
were insured under a Lloyd’s jewellers’ block policy of indemnity against, loss 
“from any cause whatsoever’’ but the policy contained a clause excepting claims 
for ‘‘theft or disappearance from road vehicles... when such vehicles, not being 
garaged, are left unattended.’’ The servant of the firm in charge of one of 
their cars covered by the policy, carrying on the front seat some boxes of 
diamond rings of the value of £2,758 in a fibre suitcase, drew up in a lay-by 
on a country road, locked the car and, keeping watch on it, walked about forty 
yards along a track, where he stood in the bushes for a short time to urinate, 
still keeping the car under observation. As he was returning to the car, he 
saw a passer-by who, when he came fully into view, was carrying a suitcase 
suspiciously similar to that containing the jewellery. The driver chased the 
passer-by but failed to catch him, as he ran off and was driven away rapidly 
in another car. The window of the firm’s car was found to be broken, and 
none of the jewellery was recovered. The underwriters refused to indemnify 
the policy holder against the loss, and in a representative action the defendant 
underwriter contended that the vehicle was ‘‘unattended.’’ The trial judge 
found that the car had not been left unattended and gave judgment for the 
plaintiffs. The underwriter appealed. 

Lord Denning, M.R., said that the whole question was whether this car was 
in the circumstances of this case left unattended. Those were ordinary words 
not capable of precise defihition, and the best way of finding their meaning 
was to consider their converse. If a car was attended, it meant that there must 
be someone able to keep it under observation, see any attempt to interfere with 
it, and have a reasonable prospect of preventing any unauthorised inter- 
ference. On the facts, this car had been left unattended, in view of the dis- 
tance the driver went away from the car. He could not have had his: head 
turned round looking over his shoulder all the time. It was difficult to think 
that he could have seen more than the roof of the car from the place where he. 
was. At that distance and with those powers of observation it was plain that 
a thief could come up to the car, crouch down under cover of it, break the 
glass, and extract the suitcase—as this thief had done—without the driver 
seeing or knowing anything about it. The question was one of fact combined 
with the meaning of the words ‘‘left unattended’’ and the court was in as 
good a position as the trial judge to make up its mind. The appeal should be 
allowed. 


Upjohn and Diplock, L.JJ., concurred. Appeal was allowed. —S.J. 
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» UNINVITED GUEST 


THE PET of theatrical managers to choose their first night audience has 
been reaffirmed. The settlement of Arnlit, Ltd. v. Beaverbrook Newspapers 
and Another (1963), The Times, 12th March, provided for the plaintiff pro- 
prietors and managers of the Cambridge Theatre to receive ‘‘substantial 
damages.’’ Before the first night of ‘‘Signpost to Murder’’ they had sought 
to keep Mr. Bernard Levin away, because of a previous review he had written. 
His complimentary tickets were returned, but he went to the play with a guest 
ticket issued to another newspaper. Although he was prepared to leave im- 
mediately if asked, no one approached him, so he stayed. His review next 
day was unfavourable. An action for trespass was the result. A previous 
case involved a purchased ticket. In Said v. Butt [1920] 3 K.B. 497, the 
plaintiff was turned away from the first night of ‘‘The Whirligig’’ at the 
Palace Theatre, although he had a ticket. There, the management had twice 
refused. him a ticket, so he asked a friend to buy one for him. He sued the 
theatre company’s managing director for damages for procuring a breach of 
contract in having him excluded. The action failed because there was no true 
contract, as the plaintiff knew that the company had no intention of contract- 
jng with him. Normally, the purchaser of a ticket has the right to enter the 
theatre and to remain to see the whole show provided that he behaves properly 
and complies with thé management’s regulations. The licence granted by the 
sale of the ticket includes a contract not to revoke the licence arbitrarily: 
Hurst v. Picture Theatres [1915] 1 K.B. 1. Special conditions in a contract 
can vary this. But where notices that the management reserve the right to 
refuse admission are displayed at the theatre, it may well be that they are in- 
effective for the playgoers who bought their tickets through an agency and 
so did not see the notice until after contracting: Olley v. Marlborough Court, 
Ltd. [1949] 1 K. B. 582.—S8. J. 


Tom SEMBLANOE or TRUTH 


Tur complacent assumption that the English system of criminal justice is 
the best in the world is forthrightly challenged by Mr. Louis Blom-Cooper in 
his recent book on the Hanratty case. He attacks many of the time-honoured 
practices of our procedure—the preliminary hearing before magistrates, 
the exclusion of hearsay evidence, the omnipotence of the jury—but his 
chief theme is the deficiency of the accusatorial system im criminal cases. 
Should the tracking down of the criminal and his trial be a kind of game, 
played within a.rigid set of rules, where fair play is almost an end in 
itself, so that the final result leaves the public | still ‘ignorant of the most 
important elements in the crime? Or should the aim of police and courts alike 
be to inquire into the whole circumstances of the offence, not with the aim of 
pinning it on to any particular person, but directed to a complete elucidation 
of motive and method? The inquisitorial system, which is -generally adopted 
on the Continent, was brought to the notice of many English people for the 
first time when Donald Hume was tried for murder in Switzerland. It came 
as a shock to some to find that the proceedings there began by an investiga- 
tion of the antecedents, character and medical history of the defendant. The 
doctrine of ‘‘fair play’? prevents an English jury from hearing one word of 
these matters until they have given their verdict; in a case of capital murder, 
even the judge may never be told of the accused’s mental history before sen- 
tencing him. Unless a murderer is clearly insane or chooses to run the defence 
of diminished responsibility, he may go to the gallows without the public— 
who are ultimately responsible for his punishment, and in whose name 
he is executed—knowing anything at all about his past, which may 
well explain the whole crime. This would have happened in the case of James 
Hanraity, but for the much criticized publication by the Observer of the 
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medical report which had classifed him ten years before the murder as a 
mental defective. This is indeed ‘‘the semblance of truth.’’—S.J. 


CERTIORARI . ' 


In ÈR. v. Newcastle Emlyn Justices: ex parte Evans, 107 S.J. 416, the mother 
of an illegitimate child brought affiliation proceedings in a magistrates’ court 
against-the applicant. The main corroboration, of the mother’s evidence was 
that of R, to the effect that she was the mother’s friend, that she had in- 
troduced her to the applicant, that there had been frequent associations be- 
tween the mother and the applicant and that on four occasions she had left 
them alone together in a car for half an hour. The justices made an afilia- 
tion order against the applicant and ordered him to pay 30s. a week towards 
the child’s maintenance. On appeal to quarter sessions, Æ repeated her evi- 
dence and the appeal was dismissed. Later R told the applicant’s sister-in- 
law that her evidence was untrue and she made a statement to the police, after 
being cautioned, admitting perjury, in which she said that she had given evi- 
dence because the mother’s parents had promised her money and out of pity 
for the mother. No criminal proceedings were taken against R. The appli- 
cant sought an order of certiorari to set aside the order of the justices and of 
quarter sessions. Be 

Lord Parker, C.J., said that the court was bound by R. v. Ashford, Kent, 
Justices; ex parte Richley [1956] 1 Q.B. 167, and would only interfere if the 
party invoking the jurisdiction of a lower court had obtained a decision in 
his favour by the practice of fraud. Where there was a conflict of evidence, 
the court, not being an appeal court, could not decide whether there had in 
fact been a fraud. Although R’s statement had the ring of truth, it was 
challenged by the sworn affidavits of the mother and her father and, there- 
fore, the court had no jurisdiction to decide the matter. 

Havers and Edmund Davies, JJ., agreed. Application was dismissed.—S.J. 


Motor Accent: Duty nor TO Distracr Lorry Driver’s ATTENTION 


In Rothwell v. Davies Brothers (Haulage), Lid., 107 S.J. 486, the seeond 
defendant was sitting in his car parked near the corner of Romford Road at 
about 11 p.m. on 12th August, 1960, when the driver of a heavy motor lorry 
belonging to the first defendants caught the front offside wing of the 
ear, and forced. it on to the pavement as a result of which the car’s nearside 
wing collided with a lamp-post. The lorry driver, unaware of what had oc- 
curred, continued on his journey. The second defendant, incensed by the in- 
cident, decided to follow the lorry driver, to stop him and obtain particulars. 
He followed the lorry, flashing his lights and sounding his horn, but the lorry 
driver paid no attention. He then drove his car alongside the lorry, flashed 
his lights, sounded his horn, and shouted something at the lorry driver. The 
driver thus distracted looked down and consequently failed to see the plain- 
tiff’s car; as a result he collided with it, causing the plaintiff personal injuries 
and damage to his car. In an action by the plaintiff against the first and 
second defendants it was agreed that the plaintiff had not been negligent and 
that he should receive £950 damages. On the apportionment of liability as 
between the defendants the judge held that the first defendants were one-quarter 
and the second deféndant three quarters to blame for the accident, and he 
assessed their contributions to the damages accordingly. The second defendant 
appealed. 

Ormerod, L.J., said that the first defendants were vicariously liable for the 
negligence of the lorry driver in failing to see the plaintiff’s car. The second 
defendant was negligent in distracting the attention of a driver of a heavy 
vehicle on a busy road. Motorists must not distract the attention of drivers 
of heavy vehicles, and, if they did so and an accident resulted thereby, they 
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would have to bear some part of the responsibility. ‘Having regard to the 
other traffic on the road, the second defendant’s conduct, although understand- 
able, was foolish. Seeing that the substantial cause of the accident was the 
act of the second defendant in driving alongside the lorry and distracting the 
driver’s attention, the judges’ apportionment of liability could not be disturb- 
ed and the appeal would be dismissed. 

Upjohn and Davies, L.JJ., agreed.—sS./. 


““Workine Day” 


THE second point in issue in Reardon Smith Line Ltd. v. Ministry of von 
culture, [1963] 1 All E.R. 545, concerned the meaning of a ‘‘working day”. 
In Alvion 8. 8S. Corporation of Panama v. Galban Lobo Trading 8. A. of 
Havana ([1955] 1 All E. R. 457) the Court of Appeal held that the 
term “working day’? meant the number of hours customarily worked 
on the day in the port and not a day of twenty-four hours. Lord Goddard, C.J., 
observed (at p. 459) that ‘‘to say a working day is a period of twenty-four 
hours seems to me to ignore entirely the fact that the word ‘working’ qualifies 
the word ‘day’ and cuts it down, and in my opinion the expression ‘working 
day’ means the part of a day during which work is carried on’. This ap- 
proach has now been treated by the House of Lords in the Reardon Smith case 
as misconeeived. Lord Devlin said that it was contrary to all authority before 
1955 to say that a ‘‘working day” was a calendar day cut down. ‘‘Working’’ 
did not define a part of a day, but described the character of the day as a 
whole. Further, the character of a day as a ‘‘working day’’ could 
not be determined by inquiring whether on that day or in part of it work was 
done at standard rates. Again, the general rule that part of a day counted as 
a day prevailed unless there was something in the charter-party which was 
inconsistent with it, or there was present some factor such as the weather which 
naturally had to break up the day. Accordingly he considered that the term 
“working day” meant a day of twenty-four hours. Lord Devlin went on to 
say (though it’ was not actually necessary for his decision, since ‘‘weather’’ 
had not interfered with the loading of the vessel) that the phrase ‘‘weather 
working day’’ meant that it was intended that a reasonable apportionment 
- should be made of the day according to the incidence of the weather upon the 
length of day that the parties were working or might be expected to have 
been working at the time. Such an apportionment was entirely a question of 
fact, and he would not be prepared to recognise any principle of law that 
would allow the Court to interfere with it.—LJ. 


REVIEWS. 


Prem’s Law of Writs in India, England & America. By Daurat Ram PREM, 
Senior Advocate, Supreme Court of India. Bompay: N. M. Tripathi (P) 
Ltd., Princess Street. Lonpon: Sweet & Maxwell Ltd. Second edition. 1963. 
Roy 8vo. Pages xii -+ 503. Price Rs. 56. 


Durma the last twelve years following the publication of the first edition, 
the law regarding prerogative writs of Certiorari, Mandamus, Prohibition and 
Quo-warranto has multiplied immensely and many important judgments have 
been pronounced. All these judgments of the Supreme Courts of India, the 
U.S.A., Canada, Australia and England have been incorporated in this edi- 
tion. The duty cast on the lawyer is not only to safeguard the cherish- 
ed freedom guaranteed by the Constitution but also to act as a champion of real 
truth and the rescuer of the oppressed and the downtrodden. To carry out 
this ideal he has to equip himself with up-to-date knowledge of Constitutional 
law and the implications of high prerogative writs of Certiorari, Mandamus, 
Prohibition, Quo-warranto and Habeas Corpus. This book is designed to ap- 
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peal not only to those ‘who handle cases on Constitutional law but also to law 
students and general readers. All important topics in constitutional writs have 
been freely discussed. Courts, lawyers and students of law will find this a 
very valuable guide in dealing with the complicated topic of constitutional 
writs. 


Islamic Jurisprudence in the Modern World. By ANWAR AHMAD QADRI, B.A, 
LL.B., Master of Legal Institutions (Wisconsin), Lecturer-in-Law, Aligarh 
Muslim University. Bompay: N. M. Tripathi (P) Ltd., Princess Street. 
1963. Demi 8vo. Pages xi+-366. Price Rs. 25. 


Tos work is an attempt to appraise and elucidate the principles of Islamic 
Jurisprudence. The learned. author has made an effort to present an analyti- 
cal, suggestive, and comparative study of the Sharia provisions with the Anglo- 
American Common Law, the European Civil Law ete. The textual and ori- 
ginal authorities of the Sharia have been carefully noted for the purposes of 
reference. Important and up-to-date cases of the Islamic and other systems 
have been freely referred to. Courts and lawyers interested in Islamic Juris- 
prudence will find this book of great utility. 


Mulla & Pratt on the Indian Stamp Act. Sixth edition by Arun. M. SETALVAD, 
B.A., LL.B, (Bom.), Lu.M., P.D (Lonp.), Barrister-at-Law. Bompar: N. M 
Tripathi (P) Ltd., Princess Street. LONDON : Sweet & Maxwell Ltd. 1963. Roy 
8vo. Pages xlviii 4 452. Price Rs. 20. : 


We highly welcome this new edition of Sir Dinshah Mulla and Mr. Justice 
Pratt’s classic commentary on the Indian Stamp Act. All recent changes in 
the law of Stamp duties made by the Indian Parliament and various States 
have been very carefully noted. The learned editor has fully revised and re- 
written some portions of the commentary to bring this work up to date. Several 
important changes have been made in the arrangement of the commentary 
which has been divided into different new headings. Comparative tables of 
the Stamp Act of different Indian states have been given for easy reference. 
The provisions of the Stamp Acts of various States have been referred to in the 
commentary at appropriate places. The rules made under the Act are given 
in Appendix I. Amendments to the original Act made by different States are 
carefully pointed out. Reductions and remissions of duty made by States are 
set out in Appendix III which is divided into three parts. This edition has 
been revised with great care and ability and the learned editor deserves all 
praise for the immense pains which he has taken in bringing this commentary 
up-to-date for the use of Courts, lawyers and businessmen. 


Gold Control Rules, 1963. By V. S. KULKARNI, B.A., LL.B., Advocate. Poona: 
Law Book House, 278/3, Narayan Peth. 1968. Crown 8vo. Pages iv + 42. 
Price Re. 1. 


Tumse rules have been published by the Ministry of Finance, on January 9, 
1963, and have come into force immediately. They are intended to control the 
business in gold and for that purpose a-goldsmith is allowed to manufacture 
only ornaments of gold of fourteen carats. To manufacture such ornaments a 
licence is necessary. Persons interested in this valuable commodity will find 
this booklet useful. 


A SS ee é 

Bombay Stamp Act, 1962. By V. S. KULKARNI, B.A., LL.B., Advocate. Poona: 
Law Book House, Laxmi Roag, Narayan Peth, 1963. Crown 8vo. Pages 21. 
Price 40 nPs. 


Tuts booklet gives the increase in duties and amendments made in 1962 to 
the Bombay Stamp Act with short notes for the benefit of readers. 
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GANDHIJI AS A JURIST.* 


We in India have often deplored the lack of jurists in our country and 
attributed it to our standards of legal education. The University Education 
Commission presided over by no less a person than Dr. Radhakrishnan had 
the following observation to make about it:— 

“In our country, we have eminent practitioners and excellent Judges.... The law 

has also given us great leaders and men consecrated to public service. Most conspi- 
cuous of these is Gandhiji.... We have no internationally known exponents of juris- 
prudence and legal studies. ‘Our colleges of law do not hold a place of high esteem 
either at home or abroad, nor has law become an area of profound scholarship and 
enlightened research.” 
Since this report was published, undoubtedly our methods of legal training 
‘have made some progress but the verdict of the Dr. Radhakrishnan Commis- 
sion has been confirmed by the Law Commission of India as late as 1958.under 
the distinguished chairmanship of Shri Motilal Setalvad. 


I have no doubt that when the sponsors of today’s symposium chose the 
subject of Gandhiji as a Jurist, they did not have in mind the term jurist in 
its ordinary technical sense. But I do not think that we shall be doing any 
injustice to Gandhiji’s memory if we do not describe him as a jurist in that 
sense. It cannot, however, be denied that Gandhiji had a legal philosophy of 
his own and entertained most refreshing views as to the duties and functions 
of lawyers as well as of courts of law though they might not have gained 
acceptance in those days and might not get even to-day a whole and whole- 
hearted acceptance. That, however, cannot detract from their value and the 
fruitfulness of a discussion like that of today’s evening. 


It would be impossible for me to refer in this speech to all the aspects of 
Gandhiji’s legal philosophy. I, therefore, propose to deal only with one or 
two of the aspects of that philosophy and the question of their general validity. 


But before I do so, let me pay a tribute to the skilful manner in which. 
Gandhiji analysed and discussed some of the martial law cases from the un- 
happy Punjab of those days in the columns of Young Indie, Gandhiji had 
then to his credit legal practice of about 20 years mostly i in South Africa. As 
far as is known, he does not seem to have appeared in any case in the Bombay 
High Court. But as I was saying | the manner in which Gandhiji analysed and 
discussed these cases arouses one’s admiration. His observation about the 
usual defence of altbi, about the identification parades, about the entries in 
the police diaries, or the value of approver’s evidence or his caution in not 
accepting extraneous evidence reveal him as a lawyer having a very keen in- 
sight into the intricacies of criminal law, and the principles which he touched 
are valid even to-day in the light of the rulings of our highest Courts. I would 
particularly mention in this connection Gandhiji’s article on the case of 
Karamchand, a student of the Dayanand Anglo-Vedic College. I do not know 
how far the articles in Young India affected the ultimate decision of the Gov- 

*Speech delivered by Mr. B. N. ` Gokhale, Smarak Nidhi, on July 1, 1968 eg ee 
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ernment of India which reviewed some of these tases. But there can be no 
doubt that those articles aroused. and galvanised public opinion in the whole 
country regarding the enormity of the happenings in the Punjab which other- 
wise might have' been perhaps a closed book. 

Gandhiji’s views regarding the duties and functions of the legal profession 
must find the first mention in any discussion of his legal philosophy. Accord- 
ing to him, though a lawyer must do his very best for his client, he ought not 
so to identify himself with his client as to transgress the principles of truth 
and justice. In his very early life, Gandhiji learnt a bitter lesson when he 
tried to plead with the Political Agent for his elder brother who, as the legal 
adviser and secretary to the Ranasaheb of Porbunder before he was installed 
on his Gadi, was said to have tendered wrong advice to the Ranasaheb. The 
Political Agent was rude to Gandhiji in this matter and Gandhiji was much 
embittered by the treatment received by him but ultimately accepted the 
wholesome advice of Sir Pherozeshah Mehta not to do anything rash. Qan- 
dhiji has admitted that this incident changed to some extent the course of his 
life. Gandhiji always regarded that over and above the interests of his client, 
he had a prior and perpetual retainer on behalf of truth and justice. That 
led to his developing certain rules of conduct which he scrupulously followed. 

His anxiety to discover the truth made him attain a good deal of skill in 
cross~examination and it has been said that he found no difficulty in exposing 
dishonest witnesses. He always considered that within limits a defence coun- 
sel must wield the weapon of cross-examination to expose the falsity or at 
least the weakness in the prosecution case. When on one occasion the Chief 
Justice of the Patna High Court animadverted against what he regarded as 
the habit of counsel in abusing the privilege of cross-examination, and went 
to the length of saying that it should be a circumstance warranting an en- 
hancement of sentence, Gandhiji publicly protested against this dictum and 
pointed out that an eminent counsel like Russel could never have succeeded in 
establishing the Piggot forgeries but for his able and fiery cross-examination. 
But I have no doubt that Gandhiji would have equally deplored the use of 
this weapon merely to browbeat witnesses even though the lawyer might be 
knowing the weakness of his own case. 

Gandhiji’s insistence on truth also enabled him to be strict with his own 
clients who knowing his views often reserved for him their clean cases entrust- 
ing the doubtful ones to other lawyers. In this perhaps Gandhiji was singu- 
larly fortunate. It would seem that there were occasions when he would re- 
tire from a case even in the midst of the hearing if he realized that his client 
had deceived him. Other lawyers have done the same. I have known as to 
how once Shri D. N. Bahadurji, ex-Advocate General and a distinguished 
lawyer of great integrity, sat down while he was arguing an appeal on the 
ground that he was misinstructed by the advocate instructing him and had to 
be cajoled into resuming the argument. How Gandhiji made a merchant 
client of his confess to his guilt in smuggling and defrauding the customs 
authorities is known to every reader of Gandhiji’s autobiogriphy. How many 
lawyers engaged in smuggling cases would be prepared to follow this example! 

His adherence to justice and truth also Jed to another result. Gandhiji was 
always in favour of settling a case and often advised his clients not to fight 
to the bitter end. That is illustrated by the very first case in which he was 
concerned on behalf of his employer one Abdulla Seth between whom and the 
opponent Tyeb Seth, he was able to bring about an amicable settlement. This 
practice often creates a misconception in the clients’ mind especially in the 
ease of junior lawyers. But in Gandhiji’s case it brought him greater esteem 
‘and confidence on the part of his clients. To some extent that was due to 
the fact that many of his clients were co-workers in his public work in South 
Africa. Gandhiji has always stressed that it is the glory of the legal pro- 
fession to bring the two opposing parties together to agree to submitting their 
. disputes to arbitration. 
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Gandhiji, very early in 'his career as a lawyer, learnt the importance of 
studying deeply and delving into the facts of a case, because, as he expressed 
it, if the facts were taken care of, the law would teke care of itself. He has 
mentioned that he learnt this from his senior Mr. Leonard, a famous lawyer 
in South Africa whom Gandhiji’s client had engaged in the very first case to 
which I have referred above. Gandhiji adhered to and followed this method 
in his politicdl work also. In some of the martial Jaw cases about which he 
had occasion to write in the columns of Young India, he took meticulous care 
about his facts and expressed his annoyance if they were not properly handled 
or the case was spoiled by the improperly worded and angry arguments on 
the part of the lawyer. : Lokmanya Tilak though he had legal training never 
practised as a lawyer. But he developed the same habit and was known to 
study law reports to keep himself acquainted with the legal position in various 
matters. That enabled him ably to conduct his defence in many of his cases. 
In writing an article on an important subject for the Kesari on the eve of 
a Congress session, Tilak is said to have taken 36 hours to gather and collate 
all the facts. In one of the martial law cases discussed in Young India, Gan- 
dhiji strongly criticized bad draftsmanship which often spoils good causés. 
Gandhiji was himself a practised draftsman and has uttered a warning which 
is as valid to-day as it was forty-four years ago: 

“I do wish as a practised draftsman,” he wrote, “to warn writers of petitions, whe- 

ther they be pleaders or otherwise, to think of the cause they may be espousing for. 
the time being. I assure them that a bare statement of facts unembellished with ad- 
jectives is far more eloquent and effective than a narrative glowing with exuberant 
language.” 
Gandhiji has fairly admitted that he learnt this lesson from Gopal Krishna 
Gokhale and Dr. Dadabhai Naoroji who always impressed on him that, if he 
wanted to be heard, he must be brief, must write to the point and adhere to 
facts, must never travel beyond the cause under notice and that he should be 
most sparing in his adjectives. Gandhiji has added that if success attended 
his efforts it was due to his acceptance of what he characterises as ‘golden 
advice’ from these illustrious seniors and experienced politicians. The Gold 
Control Order leaves untouched such ‘golden advice’, but unfortunately such 
advice is never sought now nor is it available. The gold streaks in the mines 
of advice seem to have been completely exhausted. 

Being a humanist to the core of his being, Gandhiji felt anguish at the 
sufferings and hardships of the litigants. His protests now and then against 
high cost of litigation and the exhorbitant character of lawyers’ fees were 
symptomatic of this spirit of humanism. A lawyer is undoubtedly entitled 
to reasonable remuneration for his experience, talents and troubles. It is true, 
at least in the case of junior lawyers, that dishonest clients often seek to de- 
prive them of even this. At the other extreme are lawyers who are inclined 
to proceed on the economic principle of the demand for their talents and what 
they are able to get. This has no reference to dishonest lawyers who can al- 
ways be brought to book under the disciplinary jurisdiction. Is it consistent 
with high professional standards to fix fees not compatible with the claim in- 
volved in the litigation? It is a difficult question to answer. But I believe 
it is permissible to say that putting a reasonable ceiling on lawyer’s fees de- 
serves to be tackled by lawyers themselves with the-creation of a professional 
council on an all India basis. Gandhiji did not charge fees to his poor clients 
and I believe many lawyers always have been doing this. But it is for the 
Gandhi Smarak Nidhi to consider whether among its activities it should not 
interest itself in the problem of legal aid which has not yet been completely 
solved considering the interest that Gandhiji took in poor litigants. 

In his speeches in the Federal Structure Committee of the Round Table 
Conference in 1931, Gandhiji showed considerable foresight in his demand for 
the establishment of a Federal or Supreme Court with the widest possible 
jurisdiction and with no Privy Council to revise its decisions. In the course 
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of 19 years, his vision has become a reality with the passage of the Abolition 
of the Privy Council Jurisdiction Act of 1949 and the creation of the Sup- 
reme Court which has established its reputation even outside the borders of 
India. But even then Gandhiji never thought that such a Court would be 
able to exercise its jurisdiction over the princely States, and unfortunately 
he did not live to see the happening of the miracle in 1948 itself when the 
princes consented to the merger of their States with the rest of India due to 
the statesmanship of Sardar Vallabhbhai Patel, then in charge of the Home 
Ministry. 

One final point and I have done. A reference cannot be avoided to Gandhiji’s 
views on civil resistence which is an important part of his legal philosophy. 
Some of you might remember how strongly he protested against the dictum 
of the Bombay High Court that ‘‘those who live by the law must keep the 
law.” Commenting on this Gandhiji wrote: 

“If it means that no lawyer may ever commit a civil breach without incurring the 

_ displeasure of the court, it means utter stagnation. Lawyers are persons most able to 
appreciate the dangers of bad legislation and it must be with them a sacred duty by 
committing a civil breach to prevent a criminal breach. Lawyers should be guardians 
of law and liberty and as such are interested in keeping the statute book of the coun- 
try ‘pure and undefiled’.” 
It is perhaps true that a situation contemplated by Gandhiji may not arise 
. in an Independent India with a Constitution based on democratic principles. 
But when a body of lawyers condemns in strong terms legislative measures 
of Government as unconstitutional and objectionable, as has happened in re- 
cent times and may happen in future, it would be an interesting speculation 
as to what Gandhiji’s reaction would have been if he had been alive to-day 
and shared the views of these lawyers. 

As all of you are aware Gandhiji was considerably influenced by the teach- 
ings and writings of Ruskin especially his ‘‘Unto this Last.’’ This is what 
Ruskin wrote on the function of the five honourable professions to be found 
in any civilized society :— 

“Five great intellectual professions relating to daily necessities of life have hither- 
to been in existence—three exist necessarily in every civilized nation; the soldier’s pro- 
fession is to defend it; the pastor’s to teach it; the physician’s to keep it in health; the 
lawyers to enforce justice im it, the merchants’ to provide for it. And the duty of 
all these men is, on due occasions, to die for it. On due occasions namely, the soldier 
rather than to leave his post in battle, the physician rather than to leave his post in 
plague, the pastor rather than to teach falsehood, the lawyer rather than countenance 
injustice. What is the due occasion for the merchant. It is the main question for the 
merchant as for all of us, For truly the man who does not know when to die, does 
not know how to live.” 

Gandhiji wrote in a similar vein in his Young India of November 1931, when 
he appealed to the professions to put their talents in the service of the country 
instead of converting them into £.s.d. Gandhiji wrote: 

“If you are a medicine man there is disease enough in India to need all your 

medical skill. If you are a lawyer, there are differences and quarrels enough in India. 
Instead of fomenting more trouble, patch up those quarrels and stop litigation. If you 
are an engineer, build more, houses suited to the means and needs of our people and 
yet full of health and fresh air. There is nothing that you have learnt which cannot 
be turned to account.” 
In those good old days of 1931, there was no problem of high soaring prices 
and black-marketeering. Otherwise I have no doubt that Gandhiji would 
haye appealed to the merchants also, more effectively perhaps than our public 
men are able to do now, to restrain their profiteering instincts. 

Tt was Gandhiji’s claim when he brought two litigants together that he 
had learnt the true practice of law and that he had learnt the better side of 
human nature and to enter men’s minds. In one of the articles in a volume 
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dedicated to Gandhiji on his 75th birthday in 1944, it is written: 

“Many of the world’s great figures have entered men’s mind only to destroy human 
fellowship and goodwill It is Gandhiji’s great contribution to the civilization of his 
day that in entering men’s mind he seeks not to destroy but to promote in their hearts 
a love for their fellowmen.” 

That was Gandhiji’s contribution in the sphere of law also though he gave 
up the practice of law to serve the country to enable it to attain to the full 
stature of independent nationhood. . 


BOMBAY RENT ACT, SECTION 13(1), CLAUSE (1).* 


Ir is indisputable that a piece of legislation which requires least interpre- 
tation at the hands of the Courts is the best drafted provision of law. But 
el. (1) of s. 18(7) of the Bombay Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947, is an example of defective drafting. 

It is significant that there does not appear to be any reported decision of 
the Bombay High Court defining the scope of the clause in question. Presum- 
ably the reason is that since the Act was amended by Bombay Act LXI of 
1953, cases under the Rent Act reach the High Court in exercise of its dis- 
eretionary revisional jurisdiction and hence correct interpretation of the said 
clause must be treated as a matter at large. 

The first point that arises for discussion is the exact scope and ambit of the 
clause in question. Does it apply to all premises coming within the field 
covered by the Rent Act or only to those let for residence? On plain reading 
of the clause, prima facte, it does not appear to be restricted to the premises 
let for residence. It is interesting to compare the language of the said clause 
with that of some of the other clauses included in the same sub-section. Clause 
(f) expressly restricts its operation to the premises let for residence. Clauses 
(+) and(#) are also restricted to the premises which are land. From compari- 
son of the three clauses with clause (l) it can plausibly be urged that whenever 
the Legislature wanted to restrict the operation of respective clauses to certain 
classes of premises it has expressly said so and therefore clause (l) which is 
not by its language restricted to any particnlar class or classes of premises, 
must be held to be applicable to all premises coming within the scope of thé 
Rent Act irrespective of the purpose for which they may have been let. This, 
it may be urged, is the plain meaning of the language of the clause as it stands, 

The rigidity of the plain meaning or literal construction rule appears to have 
been relaxed a good deal in recent years. It would be sufficient to refer to 
only ono recent ruling of our Supreme Court in this respect. In Chamarbaug- 
wala v. Union of India,’ Venkatarama Aiyar J. observed (p. 976): 

“Tf the question whether the Act applies also to prize competitions in which succesg 
depends to a substantial degree on skill is to be answered solely on a literal construc- 
tion of s. 2(d), it will be difficult to resist the contention of the petitioners that it does, 
The definition of ‘prize competition’ in s. 2(d) is wide and unqualified in its terms. There 
is nothing in the wording of it, which limits it to competitions in which success does not 
depend to any substantial extent on skill but on chance. It is argued by Mr. Palkhivala 
that the language of the enactment being clear and unambiguous, it is not open to us 
to read into ita limitation which is not there by reference to other and extraneous conai-~ 
derations. Now, when a question arises as to the interpretation to be put on an enactment, 
what the Court has to do is to ascertain ‘the intent of them that make it’, and that must, 
of course, be gathered from the words actually used in the statute. That, however, does 
not mean that the decision should rest on a literal interpretation of the words used in 
disregard to all other materials. 

"The literal construction then’, says Maxwell on Interpretation of Statutes, 10th edn, 
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p. 19, ‘has in general, but prima facie preference. To arrive at the real meaning, it is 
always necessary to get an exact conception of the aim, scope and object of the whole 
Act; to consider, according to Lord Coke: (1) What was the law before the Act was 
passed; (2) What was the mischief or defect for which the law had not provided; (3) 
What remedy Parliament has appointed; and (4) The reason of the remedy.” 

It has also been held that literal construction may not be accepted as correct, 
if the same results in absurdity. In the Commsssioner, Inc.-ta v. Kishore- 
sinh,2 S. T: Desai J. observed (p. 684): 


“...Of course, again as a general rule interpretation must depend on the language 
of the section and not upon the consequence that may follow upon it. But this rule of 
interpretation of literal construction cannot be rigidly adhered to if it leads to manifest 
absurdity. In such a case, as it has so often been said, the Court acts under the influ- 
ence of an irresistible conclusion that the Legislature could not possibly have intended 
what its words may signify. The cardinal rule of literal construction and Linguistic 
clearness—it does not require to be stressed—must not be pushed so far as to result in 
irrational or absurd conclusions.” 

Now, if literal construction of the clause in question is resorted to it would 
definitely lead to manifestly absurd results. If it is insisted that the clause 
applies to all premises falling within the mischief of the Rent Act for 
whatever purpose let, the consequences would be startling. If a tenant who is 
running ten shops in ten rented premises and resides in one more rented re- 
sidential tenement, constructs a house which is suitable for his residence, he 
will have to vacate not only the residential tenement but all the shops. Can 
it be rightly said that the Legislature contemplated or intended this result? 
The obvious reply must be no, and therefore the clause in question must be 
understood in a restricted sense so as to confine its operation only to premises 
let for residence. However it would have been much better if the Legislature 
had said so in clear words. , 

But that is not all. That is not the only shortcoming of the provision. The 
mischief sought to be countered by this clause is apparent. It provides against 
the tenant unnecessarily and unreasonably clinging. to the place which he is 
no more in need of. If he builds a house which or part of which is suitable for 
his residence, or being owner but not in actual occupation thereof obtains va- 
cant possession of the same or a suitable residence is allotted to him by his 
employer or other authority, it can be said that he no more needs the rented 
premises and his clinging to the same will have to be considered as unreasonable. 

The point of time, however, fixed by the clause for building, obtaining vacant 
possession or allotment of suitable residence does not appear to be happy. The 
clause in question would apply to all cases in which one of the three events 
takes place at any time after the coming into operation of the Rent Act on 
February 13, 1948. It has no reference to the date of commencement of the 
tenancy or the termination thereof or even to the availability of the said resi- 
dence at the time when the landlord demands possession. It is also not clear 
as to whether the suitability of residence is to be judged with reference to the 
date of demand of possession by the landlord or the date of building, obtain- 
ing vacant possession or allotment thereof. These defects are bound to result 
in absurdities and -hardships. 

Thus if a person builds a house suitable for his residence sometime after 
February 18, 1948, but ‘some time thereafter he finds another building to be 
more suitable for his residence which the owner thereof willingly lets out to 
him, whereupon he sells his house and puts the purchaser in possession, he 
will find himself at the mercy of the landlord for all time to come as the only 
requirement of the clause of building a snitable residence after the coming into 
operation of the Rent Act on February 13, 1948, would stand fulfilled. Such 
intention can hardly be attributed to the Legislature. Again if an allotment 
takes place after February 13, 1948, but it is subsequently cancelled due to 
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promotion or reversion of the tenant in the same town and thereafter he takes 
accommodation on lease, he will be similarly at the mercy of the landlord. It 
may, however, be plausibly urged that the word ‘tenant’ in the clause would 
suggest that the events contemplated by the clause must take place after the 
commencement of the tenancy because, if they take place before the same the 
tenant sought to be evicted could not be said to be a tenant at thet time. But 
there is no reison why that should not have been clearly stated. 

Even supposing that the Legislature intended that the said clause should 
apply to cases in which the said events take place after the commencement of 
the tenancy, still further difficulties exist. It must be clearly borne in mind 
that the Rent Act is a supplementary legislation. It supplements the Transfer 
of Property Act, but does not abrogate any of its provisions. It gives tenants 
additional rights and further protection but does not affect their rights under 
the general law except where it is so said expressly. Section 15(/) may be 
said to be such an express provision. The main provisions of the Rent Act aim 
at non-increase of rent and restricting right of ejectment after the termination 
of contractual tenancy. Having regard to these considerations a tenant needs 
no protection of the Rent Act against ejectment till the contractual tenancy is 
terminated. Thus the protective provisions against ejectment are meant for 
period subsequent to the termination of contractual tenancy. Section ‘13(J) 
which provides for exceptions to the general protective provisions would not 
therefore come into play so long as the contractual tenancy subsists. It is 
noteworthy that s. 18(/) overrides only the rest of the provisions of the Rent 
Act but not of any other law such as Transfer of Property Act, as will appear 
from the opening words of the said sub-section. 

Now, supppse there is a tenancy for a fixed period of ten years and soon after 
the commencement of the tenancy the tenant builds a house which is at that 
time suitable for his residence. Is he bound to oceupy the same and go on 
paying the rent of the rented premises for the full term of the tenancy? He 
cannot terminate the tenancy at his sweet will. Or is he to keep the house 
built by him vacant for years and shift to it when the tenancy terminates by 
efflux of time? Both the positions would be unreasonable. It he sells the 
house or even if it is requisitioned before the termination of the tenancy by 
efflux of time, still he will be at the mercy of the landlord after the expiry of 
the lease. Supposing a government servant in such a case is allotted a suit- 
able residence during the term of the tenancy but thereafter he retires and 
consequently has to shift to the rented premises before the date of determination 
of his tenancy, in that case also he would be at the mercy of the landlord after 
the expiry of his lease. Even in the case of periodical tenancy it may happen 
that one of the events contemplated by the clause in question takes place be- 
fore the termination of the tenancy by notice to quit, but the landlord does not 
_ choose to terminate the tenancy and claims possession for a long time after the 
happening of such event. If in the meanwhile the residence suitable at the 
time of happening of the event ceases to be suitable or to be available at the 
time of termination of the contractual tenancy by notice to quit, the tenant 
will be at the mercy of the landlord which is not at all desirable. It is quite 
possible that a residence suitable at one time may cease to be suitable on ac- 
count of change of circumstances or otherwise. Illustrations can be multipli- 
ed but it is unnecessary to do so. Suffice it to say that the clause under con- 
sideration is not happily worded and it requires immediate recasting. 

It would now be convenient to discuss what considerations ought to weigh 
with the Legislature in recasting the said clause. It is unnecessary to make a 
distinction between building, obtaining vacant possession of or being allotted 
a suitable residence before the commencement of the Act and after such com- 
mencement. The crux of the matter ought to be the availability of the accom- 
modation at the time when possession is claimed by the landlord. The earliest 
point of time at which a landlord can claim possession is the date of determi- 
nation of the contractual tenancy, and it must follow that the accommodation 
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must be available at that date. This would no doubt lead to some injustice 
io the landlord because a tenant may part with the suitable residence inten- 
tionally just before the termination of his contractual tenancy. That, how-. 
ever, can be avoided by adding a suitable proviso. It may provide that the 
landlord may inform the tenant that one of the events contemplated by the 
clause having taken place he intends to claim possession on the termination of 
the tenancy. And if the accommodation is available at the date When the land- 
lord gives such intimation, intimation being given within reasonable time be- 
fore the termination of the tenancy, but if in such a case the tenant voluntarily 
parts with the accommodation after the receipt of the intimation, the landlord 
should be entitled to claim possession. Such reasonable time, having regard 
to the present conditions, may be fixed at six months. 

In view of the above discussion it may be suggested that clause (l) of s. 18(J) 
of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, may 
be recast as follows: 


“(1) that where the premises are let for residence, the tenant has after the com- 
mencement of his tenancy, whether before or after the termination thereof under clauses 
(a) to (h) of section 111 of the Transfer of Property Act, 1882, built, acquired vacant 
possession of or been allotted suitable residence, if such residence is available for his 
occupation at the date of such termination: 

Provided that if the landlord by a notice in writing served upon the tenant in the 
manner provided in section 106 of the Transfer of Property Act, 1882, intimated to the 
tenant at any time within six months before the date of termination of his tenancy, that 
he intends to claim possession of the premises on the termination of the tenancy on 
account of any of the aforesaid events, and if such residence being available and suit- 
able to the tenant at the date of the receipt of the intimation, the ‘tenant there- 
after voluntarily parts with the residence, the landlord shall be entitled to recover pos- 
session notwithstanding that the said residence is not available at the date of termina- 
tion of the tenancy.” 


GLEANINGS. 


Sovier Law 


Tre legal system of the Soviet Union is too little known to English-speak- 
ing lawyers, and Soviet lawyers often complain about what they think are 
‘Western misconceptions. Any study of this subject must—in order to be 
fruitful—start with the acceptance of the reality of the Soviet state as a social 
structure in many ways basically different from our traditional conceptions 
and requiring, therefore, a legal system different from ours. Simply to com- 
pare Western and Soviet law without taking into account their different struc- 

.tural backgrounds will only perpetuate misunderstandings. One can reject 
the basic conceptions of the Soviet social structure, but when examining the 
Soviet legal system one has to accept its reality because only then can an 
examination of Soviet law become of practical use. 

The relevant question is not: Is there a rule of law (in our sense) in the 
Soviet legal system? but: Does Soviet law provide Soviet society with a legal 
system which is appropriate to it and advancing its professed aims? 

One can agree—as does the present writer—with Professor Kelsen’s views 
in his Communist theory of Law (Stevens and Sons, 1955). The communist 
theory of law, he writes, operates with ‘‘the same fiction of which Rousseau took 
advantage when he, in order to maintain his doctrine that a man can be free 
even under the coercive order of the state, went so far as to say that a man may 
be forced to be free. It is one of the many fictions by which one tries to veil 
the undesirable fact that no human- society is possible without coercion exercised 
by one man, against the other. And if bourgeois writers pretend that the state 
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is the expression of the unity of a collective will or a collective interest, they 
produce the same ideology as do the Marxists who assert that there will be a 
complete solidarity of interests within a communist society. To distinguish degal 
from technical regulations, that is to say to oppose law to technique, is meaning- 
less, because law, if not seen through the coloured glasses of a bourgeois or a 
proletarian, a capitalist or a socialist ideology, is by its very nature a technique, 
& specific social technique.” 


‘But when examining positive Soviet law one has to restrict oneself to the 
question whether the existing Soviet machinery of justice satisfies the needs of 
the Soviet citizen and of the Soviet state. Too many students of Soviet law have, 
by confusing the ideological and positive aspects, contributed to an unnecessarily 
acrimonious discussion. It is in this context that the writer draws attention to 
Fundamentals of Soviet Lew, edited by P. S. Romashkin for the Academy of 
Sciences of the U.S.S.R. Institute of State and Law (Foreign Languages Pub- 
lishing House, Moscow). The book is an attempt to explain the fundamentals 
of the present state of Soviet civil and criminal law to the English-speaking 
legal public. The editor, in his introductory chapter on the Soviet State and 
Law at the Contemporary Stage, defines Soviet law as ‘‘a system of rules esta- 
blished by the state to promote the consolidation of the social order which helps 
society’s advance towards communism.’ 


The teleological substance of Soviet law is thus made clear at the outset. It is 
the vehicle to ‘‘consolidate and safeguard the social and state system and its 
economic foundation—the socialist system of economy and socialist property— 
the rights and freedoms of Soviet citizens and ensures the development and 
strengthening of socialist relations in society.’ The following chapters deal 
‘ with :—2. Constitutional Law by V. Kotok and J. Cand; 3. Administrative Law 
by V. Vlasov, J. Cand and Professor S. Studeniken; 4. Civil Law by Professor 
V. Serebrovsky and R. Khalfina; 5. Labour Law by Professor A. Pasherstnik; 6.. 
Land Law by Professor G. Aksenyonok; 7. Collective Farm Law by Professor G. 
Aksenyonok; 8. Finance Law by R. Khalfine; 9. Family Law by G. Sverdlov; 10 
Criminal Law by Professor V. Chkhikvadze, Docent V. Kirichenko and J. Cand: 
11. Criminal Procedure by Professor D. Karev; 12. Civil Procedure by V. Tade- 
vosyan. 

According to Professor Romashkin: ‘‘Work is now in progress on the draft 
fundamentals of legislation on labour, the family and marriage, land tenure, 
civil legislation and other matters.’’ It is thus clear that the existing legal 
machinery is undergoing thorough examination with a view to reforming it. 
Among the subjects which are being currently looked into is business law, which 
Professor Romashkin defines as the law which ‘‘regulates the organisation and 
administrative structure of the socialist economy. It defines the administration 
of socialist property, the pattern of economic management and the legal status 
of economic administrative organs and enterprises. It also prescribes their ad- 
ministrative and business practices.’’ It is regrettable that the book does not 
contain a chapter on Soviet business law, which would have been for the English 
reader of greater practical interest than most other chapters. But it is obviously 
a subject very much in flux. 

Practitioners will be particularly interested in chapters 4 and 8, which give a 
most useful summary of Soviet rules on legal relations in civil law, on juridical 
persons, trade mark, copyright and patent law and the law of contract. Of es- 
pecial interest are the explanations on contracts between socialist organisations 
and on their arbitration clauses. 

The publication of this book raises the question why a similar volume explain- 
ing the fundamentals of English law in Russian has not been printed here and 
distributed in the Soviet Union. 

A better understanding by English practitioners of Russian law and by Rus- 
sian practitioners of English Jaw could only be productive of good; or, to put it 
another way, nothing is gained by the difference between the political philoso- 
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phies underlying each being artificially widened by ignorance of their respective 
systems of law.—L.T. 


DAMAGES For CONTEMPT or Court 


A NOVEL point arose for decision in Chapman v. Honig (The Times, 2 May). 
The defendant landlord had given the plaintiff, a former tenant of hise notice to 
quit the premises. So far as the contract of tenancy was concerned this was 
unobjectionable, but Judge Baxter found that the landlord had given notice and 
attempted to evict the plaintiff vindictively to punish him for having given 
evidence against him in a court of law. The question was whether, on the foot- 
ing that the Jandlord’s action constituted a contempt of court, the tenant was 
entitled to damages. The county court judge held that he was; the Court of 
Appeal (Pearson and Davies L.JJ., Lord Denning M.R., dissenting) that he 
was not. It appeared that no case like it had ever come before the court pre- 
viously. Pearson L.J. indicated that it was not necessary for the determination 
of the present case to decide as a general proposition that there could never be 
a right of action for damages for contempt of court; but he came to conclusion 
that there was no such right here. 


His lordship recalled that in Attorney-General v. Butterworth [(1962) 3 All 
E.R. 326] the Court of Appeal (Lord Denning, M. R. Donovan and Pearson 
L.JJ.) held that victimisation of a witness, being an interference with the proper 
administration of justice as a continuing process in deterring potential witnesses 
from giving evidence in future cases, was contempt of court whether done while 
the proceedings were still pending or after they had finished. But, for the 
purpose of deciding whether a contempt had been committed in a case of the 
present kind, the determining factor was not harm done to the individual but 
harm done to the future administration of justice. ‘The act complained of here 
—the service of the notice to quit—was, on its face, a lawful exercise of a con- 
tractual right. Common experience was that, when the validity of an act done 
in purported exercise of a right under a contract or other instrument was dis- 
puted, the inquiry was limited to ascertaining whether the act had been done in 
accordance with the provisions of the contract or other instrument. The learned 
lord justice said he could not think of any case in which such an act might be 
invalidated by proof that it was prompted by some vindictive or other wrong 
motive. Motive was to be disregarded as irrelevant. The same act, as between 
the same parties, could not reasonably be supposed to be both lawful and unlaw- 
ful—in the sphere of contract valid and effective to achieve its object and in 
the sphere of tort wrongful and imposing a tortious liability. The right of 
action for damages had accordingly not been established. Davies L.J. agreed. 


Lorp Denning’s view to the contrary was based on the proposition that the 
service of the notice to quit was unlawful; the defendant was exercising his con- 
tractual right in contempt of court. The notice was invalid accordingly, and 
the tenant was entitled to damages. No system of law, the Master of the Rolls 
said, could justly compel a witness to give evidence and then, on finding him 
victimised for doing it, refuse to give him redress. It was the duty of the court 
to protect the witness by every means at its command; otherwise the whole 
process of the law could be set at nought. The court had the choice either to 
redress a grievous wrong or to leave it unremedied, either to uphold the autho- 
rity of the law or watch it being flouted. Faced with that choice, his lordship 
had no doubt what the answer should be. 


THERE was a short point of some interest in the application for leave to appeal. 
The tenant was legally aided and the Master of the Rolls said that in the ordi- 
nary way the court would have given leave in a matter of such general import- 
ance. In view, however, of the small amount of money involved and--much 
more important—because in the present state of the law an unassisted person 
might find himself saddled with a great amount of costs, which would not be 
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paid by the legally aided person, their lordships did not think it right to give 
leave. If the law should be altered, the position would be different.—L.T. 


Waen Equaurry 1s Nor Equrry 


Ir is becoming more and more difficult. to know how to advise married couples 
as to their rights of ownership in the matrimonial home It is even more difficult 
to decide how to advise them when they are contemplating the purchase of a 
home, at a time when they cannot visualise the possibility of a break-up in the 
marriage; but their legal advisers have to keep in mind the fact that 7 per cent. 
of marriages end in the divorce court, and many more in some other form of 
separation. As Atkin, L.J., said in 1919, ‘‘The common law does not regulate 
the form of agreement between spouses. Their promises are not sealed with 
seals and sealing wax. The consideration that obtains from them is that natural 
love and affection which counts for so little in these cold courts.” But under the 
procedure of the Married Women’s Property Act, 1882, s. 17, ‘‘these cold courts’? 
are frequently called upon to ‘‘regulate the form of agreement’’ in some way, 
and to decide what rights the law shall attribute to each party. Becauge no-one 
can tell in most cases what the intentions of the parties were at the time when 
they bought the home, the courts have generally fallen back on ‘‘palm tree jus- 
tice’? and have divided up the beneficial interest between husband and wife 
equally, but in Hine v. Hine, [1962] 1 W. L. R. 1124; the Court of 
Appeal have put a check on the application of that simple principle. In that 
case the matrimonial home was purchased for £2,950, £2,000 being provided 
by the wife out of her own money and the balance being obtained on mortgage. 
The husband made all the mortgage repayments, but the wife contributed to 
the common pool by working in the house in the ordinary way and taking in 
paying guests from time to time. The house was conveyed into their joint 
names in order to save estate duty. When they separated some twelve years 
lated it fell to the county court to decide how the proceeds of sale of the matri- 
monial home should be divided. Judge C. H. Duveen, Q.C., clearly under the 
influence of Rimmer v. Rimmer [1953] 1 Q.B. 63, and the cases which have 
followed it, felt himself, in his own words, ‘‘regrettably bound’’ to order that 
the proceeds of sale after discharge of the mortgage should be divided equally 
between husband and wife. But the Court of Appeal held that the judge was 
not ‘‘regrettably bound’’ to make any such order: s. 17 gives the court an abso- 
lute discretion to make any order which is fair and just to the parties, and the 
Master of the Rolls said that it was quite clear that the wife and the husband 
had intended from the beginning that the £2,000 put into the house by the wife 
was to be hers in any event. She must have repayment of her £2,000 out of the 
proceeds of sale, and only on the balance could the principle ‘‘Equality is 
equity’’ begin to operate. This case, coming so soon after Cook v. Cook, 106 
S.J. p. 668, makes this section of matrimonial law even more complex and 
uncertain than before.—S.J. 


COMPANIES 


Tue General Annual Report on Companies for 1962 (H.M.S.O., 2s. 6d.) re- 
cords that the registration of new companies in Great Britain in 1962 was the 
highest of any year since records were started a hundred years ago. New re- 
gistrations ix 1962 were 34,852 compared with 33,645 in 1961, an increase of 
over 3$ per cent. The total nominal capital of the new companies registered 
during 1962 was £150m., a record amount and an increase of about 29 per cent. 
in ‘comparison with the figure for the previous year. Fifteen companies having 
a nominal share capital of over £1m. each were registered during the year. 
There were 444,039 companies on the registers at the end of 1962 compared with 
416,894 at the end of 1961. The total paid-up capital of companies with a share 
capital was £7,857m. at the end of the year, compared with £7,612m. at the 
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end of 1961. The number of public companies with a share capital at the end 
of the year had declined further by fourteen to 10,668 but the total paid-up 
capital of these companies had increased £ 145m. to £5,024m. The number of 
private companies on the registers having a share capital, however, increased 
by 25,981 to 412,515. The total share capital rose by £100m to £2,833.—_8./. 


e 
DAMAGES 
In Forrest v. Sharp, 107 S.J. 536, the plaintiff, then aged sixteen, was injured 
_ in a road accident caused by the negligence of the defendant. The plaintiff be- 
came a paraplegic but was mentally alert. During the course of the hearing he, 
then aged nineteen, became fully aware that the consequences of his condition 
were that his expectation of life, on the balance of probability, was at least ten 
years but that, with the growth of medical skill and increasing care on his part, 
he might live considerably longer. He claimed that, because of his knowledge, 
additional damages should be awarded to him, this being the first case in which 
knowledge of shortening of expectation of life had been established. 

‘Marshall, J., said that 8. West & Son, Lid. v. Shephard [1953] 2 W.L.R. 
1359, laid great stress on and gave clear authority to the courts to take into 
account whether the person injured knew or did not know of the condition and 
likely future consequences. His view was that it was always a matter which 
had really been taken into account by judges, and he did not propose to deal 
with that as a separate heading and figure but would take it inter alia into 
account in the figure of general damages, which were assessed at £16,000. 
Additionally, damages were awarded for loss of prospective earnings 
(£2,500), loss of expectation of life (£400),. pain and suffering (£500) and 
agreed special damage (£925) —S.J. 


HIGHER PURCHASE a 


In Astley Industrial Trust, Lid. v. Grimley, 107 S.J. 474, by a hire-purchase 
agreement, the plaintiffs let a Bedford tipping lorry to the first defendant. By the 
agreement, ‘‘the owners give no warranty as to the state or quality of the vehicle, 
and...any warranty as to description, repair, quality or fitness for any purpose 
is hereby excluded.’’ On signing the agreement, the first defendant noticed 
certain defects in the lorry, which the dealers promised to have put right before 
delivery. On the date for delivery the defects had not been remedied, and the 
dealers again promised to have them ‘put right by the following Saturday. On the 
following Saturday they still had not been put right, but the first defendant, 
under protest, took the lorry. He drove it from Manchester to a site in South 
Wales, where he used it for heavy tipping work. Numerous defects subsequently 
developed, in addition to and partly as a result of, those which already existed, 
and various repairs were done. Eventually the clutch collapsed; he was unable 
to raise the money for repairs and wrote to the plaintiff terminating the agree- 
ment. In an action by the plaintiffs for damages for his wrongful termination 
of the agreement, the first defendant claimed that there was a term to be im- 
plied in the agreement to the effect that the lorry should be reasonably fit for 
the purpose for which it was hired, and that it was not so fit. Judge Steel held 
that the agreement effectively excluded liability for breach of such a term and 
that, although there was to be implied in the agreement a fundamental term or 
condition to the effect that the lorry should be usable as a tipping lorry, there 
had been no breach of that term or condition by the plaintiffs, and he gave 
judgment for the plaintiffs. The first defendant appealed. 

Pearson, L.J., said that there were to be implied in a contract of hiring or hire 
purchase, first, a term to the effect that the thing hired should be as fit for the 
purpose for which it was hired as reasonable skill and care could make it, and, 
secondly, a fundamental term to the effect that the thing hired must correspond 
with the description of the thing contracted to be hired. Breach of the first 
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could not normally be said to frustrate the commercial purpose of the contract, 
and liability for breach of it, when sounding in damages could be excluded by 
apropriate clauses of exclusion or exception. That was the position here. Lia- 
bility for breach of the fundamental term, which at once gave the hirer the right 
to repudiate the contract, could not be so excluded, however widely the clause 
of exclusion or exception was phrased, but on the facts here it was impossible to 
treat the plaintiffs as having been in breach of it. The lorry had been capable 
of self-propulsion, at least as far as South Wales from Manchester, and it had 
also been capable of tipping. He would dismiss the appeal so far as the plain- 
tiffs were concerned, but would allow it as against the dealers in respect of 
their breaches of promise to repair the lorry.—JS.J. 


Lire Insurance: Non-DIsCLOSURE OF MATERIAL Facts 


Few cases on life insurance policies find their way into the Law Reports, for 
usually claims relating to them are settled out of court. But three basie princi- 
ples of insurance law have recently been illustrated by Godfrey v. Britannic 
Assurance Company Iimited (The Times, 15 May). The first is that the in- 
sured must disclose not only every material circumstance of which he has actual 
knowledge but every material circumstance of which he ought to have known. 
The second is that every circumstance is material which would influence the 
judgment of a prudent underwriter in fixing the premium or in determining 
whether or not he will take the risk. The third is that the opinion of the insured 
as to whether or not a particular fact is material is irrelevant. In the case in 
question the insured had taken out a life policy, and in the proposal form which 
he had completed there was a clause which read: ‘‘Have you suffered from any 
illness or accident or received medical advice or treatment, with or without an 
operation? If so, give particulars and state name of medical attendant, and the 
date, nature, and duration of the illness for which he was consulted.” He dis- 
closed that he had had an accident to his hand but did not state that he had been 
sent to a hospital by his own doctor for a check-up for a suspected kidney ail- 
ment, nor that he had suffered from attacks of pharyngitis. Later he died as a 
result of nephritis, and his mother claimed £2,000 under the policy. Roskill J. 
said that about two years before the policy was effected the insured knew that he 
had been sent to the hospital for a check-up of his kidneys and that he had been 
generally in bad health for some time. It was clear that he had not deliberately 
suppressed these details when completing the proposal form and that he had 
honestly thought them not to be material. This made no difference, and the in- 
surance company was entitled to repudiate the policy for non-disclosure. The- 
action was dismissed accordingly.—L.T. 





NEGLIGENCE: DAMAGES 


In H. West and Son Inmited v. Shephard, 234 L.T. 346, the appellants were 
liable for negligence that caused grievous injuries to the respondents, a woman 
who, at the time of the accident in 1958, was 41 years of age and the mother of 
three children. As a result of her injuries she became permanently bedridden 
and in need of continuous nursing attention in hospital, she was unable to speak, 
but could appreciate the difference between articles of food that she liked or 
disliked, showing her likes and dislikes by facial expressions, she could show 
some sign of recognition of relatives and of members of the nursing staff, and she 
could respond to commands by moving her right hand. Her expectation of life 
was seven years from the accident. She was maintained in hospital under the 
National Health Service. Damages were assessed at the trial under four heads, 
viz. (a) £500 as agreed special damages, (b) £600 for future loss of earnings, 
(e) £500 for loss of expectation of life, (£) £17,500 for general damages, of 
which £2,500 were attributable to the possibility of the respondent’s being 
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aware of her present condition. On appeal as to (d), that is as to general 
damages only: 

Held (Lords Reid and Devlin dissenting)—The award of general damages 
should stand, there having been no error in principle in assessment and, though 
the figure of fs 17,500 might seem high, it was neither unreasonable nor so exces- 
sive as to justify an appellate court’s interference, having regard to the fact 
that, on the evidence, the respondent’s state was such that she nfight be aware 
that she had lost all the amenities of life. Wise v. Kaye ((1962) 1 All E. R. 
257) approved. 

Appeal dismissed :—L.T. 


Morortst CowED 


THE balance of interests on the roads between motorists and animals has 
been redressed. After the recent case of the dog which ran out on to the 
road and collided with a car whose owner had no redress (Ellis v. Johnstone 
[1963] 2 W.L.R. 176), it was easy to assume that animals had it all their 
own way. In Friend v. Facey (1963), The Times, 19th March, a motorist who 
hit a cow won. He was travelling at about 40 m.p.h. along a main road on 
a Sunday evening. A farmer’s son drove the cow out of an adjacent field in- 
to the road to start it on its way home. The motorist braked but was unable 
to take evasive action. The difference between the cases is that here the 
animal owner’s positive action was the cause of the animal’s escape on to the 
road, and that action was negligent. Those who bring animals on to the high- 
way have a duty of care towards others using it or having property there. 
This is well established across the Irish Sea where negligence or cows on the 
highways, or at any rate the two together, seem to be more common: Cun- 
ningham v. Whelan (1917), 52 Ir. L.T.R. 67 (a case involving twenty-seven 
cows on a road in County Waterford); Furlong v. Cunan [1959] Ir. Jur. Rep. 
30 (a mere nine cows on a road in County Roscommon). Positive human 
action, such as driving the cow into the road, is not essential for liability. In 
Gayler & Pope, Lid. v. B. Davis & Son, Ltd. [1924] 2 K.B. 75, a pony hitched 
to a milk van making deliveries bolted when left unattended. The defendant 
pony owners were held guilty of negligence and liable for the damage to the 
shop window through which the beast and burden had crashed.—S.J. 


Tuar DoaconE Doe 


Ir it is news when man bites dog, it must surely also be news when dog 
runs into ear, if the result of the collision is £73 worth of damage to the car 
and some injury to its driver on the one hand and an apparently unhurt dog 
on the other. The story did get a mention in the national Press when the 
subsequent action was heard in Bow County Court, but it was not until it 
reached the Court of Appeal in the form of Gomberg v. Smith [1963] 1 Q.B. 
25 (C.A.), that its full intricacies were laid bare. 

The dog concerned was a very large St. Bernard, and the collision occurred 
when it emerged from the premises of its owner in Roman Road, Bow, at about 
the same time, to put it neutrally, as its owner. The dog, which must surely 
have been named Caesar, ran across the road, was shouted at and chased by the 
defendant, and in running back across the road hit the plaintiff’s van with 
the result already mentioned. From the evidence it is clear that the owner 
accepted blame on the spot, but later denied it, so that an action to deter- 
mine liability was necessary. The county court judge thought that the dog 
had escaped onto the road, and therefore, following Searle v. Wallbank [1947] 
A.C. 341, he decided that the defendant was not liable. The Court of Appeal 
came to a different conclusion. . 

The large number of cases referred to at the hearing shows the complexity 
of the legal position with regard to animals on the highway. As Davies, L.J., 
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pointed out, the law in this respect is unsatisfactory and has been known to 
be so for many years. In fact, in 1952, a committee was appointed by the 
Lord Chancellor to make prbposals for its amendment. This it did with re- 
markable clarity in January, 1953, but, needless to say no legislation re- 
sulted. After all, what’s the hurry? It’s only ten years, you know. 

If all the decisions were put into the melting pot, boiled down, strained and 
served up, the result would be a muddy sort of consomme, its only really dis- 
tinguishable flavour being that the owner of a domestic animal that escapes 
onto a road is not responsible for any damage done by it unless he knew that 
it was liable to escape and do damage. On the other hand, if he brings it 
onto the road he is under a duty to control it so that it does not do damage. 
‘Domestic animal’’ seems to include cows, sheep, deer and, strangely enough, 
a camel, but there is apparently some doubt whether it really includes a dog. 
Not even the Supreme Court appears to have considered the question of cats, 
and indeed, it would be brave of everr the House of Lords itself seriously to 
suggest that cats can be effectively ‘‘controlled’’ by anyone. As is their 
wont, they remain entirely a law unto themselves. 

In this case, therefore, the question hoiled down to: did the dog escape, or 
was it brought onto the road by its master? The county court judge held 
that there was no evidence to indicate that it had been let out and you might 
have thought that this was a determination of fact with which the Court of 
Appeal could not interfere. However, evidence had been given that the dog 
and man had appeared in the road at the same instance as near as made no 
difference, and that the latter had admitted to the plaintiff that he had not 
had the former on a lead, a statement which he later contradicted. From this 
Harman, L.J., concluded that there was indeed evidence from which the court 
eould conclude that the dog had been brought onto the public road and had 
not escaped onto it, and as he considered that the question whether there was 
or was not such evidence was one of law rather than fact, the Court of Appeal 
could reverse the trial judge’s finding. Students of the finer points of law 
will appreciate the-subtlety here. 

Students of dogs, particularly large St. Bernards, may feel that the fact 
that they emerge from the same door and at the same time as their masters 
may not preclude the possibility of their having ‘‘escaped.’? Smaller dogs 
may try guile or endearing tricks like carrying their leads to their masters, 
but St. Bernards are made of sterner, and a lot weightier, stuff. You just 
try controlling them if they have a fixed contrary intention. 

So there it is. Caesar, if that was his name, has added a considerable num- 
ber of interesting pages to [1963] 1 Q.B., and joined the ranks of classic legal 
animals. Maybe they will really get round to that legislation some day and 
then, perhaps, we shall know if a dog is a domestic animal or not. Let alone 
a cat.—S.J. 


REVIEWS. 

Income Tax Law. Vol. IV (Supplement). By. K. SRINIVASAN, B.A., B.L., Advo- 
cate, Supreme Court of India. BANGALORE-9: Bharadwaja Publications Ltd., 
Gandhinagar. 1963. Roy 8vo. Pages xxxii+608. Price Rs. 15. 


THs is the fourth volume of the elaborate and exhaustive commentary 
on the Income-tax Act, which we reviewed in the January issue of this Journal. 
This volume contains besides recent case-law on Income-tax Act, the Pondi- 
cherry (Administration) Act, 1962, the Taxation Laws (Amendment) Act, 
1962, the Gift Tax (Amendment) Act, 1962, the Finance Act, 1963, the Com- 
pulsory Deposit Scheme Act, 1963, and the Super Profits Tax Act, 1968. It 
embodies all Notifications and Rules on the subject. Courts and lawyers will 
find this voluminous commentary of great practical assistance. 
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A Commentary on the Prevention of Food Adulieration Act (Act XX XVII of 
1954). By Rar Samm Janti Prasap Gupta, B.A., (HONS.), M.A., LL.B., 
Advocate. Mrerur (U.P.): The Hindustan Law Publishing Co., Krishna 
Para. Fourth edition. 1968. Roy 8vo. Pages xxii+439. Price Rs. 12. 


Tre Prevention of Food Adulteration Act is a very important piece of legis- 
lation for the welfare of the public in general. The Act punishes those who 
sell adulterated food-stuffs. The learned author has done great service to 
general public in bringing out a careful and exhaustive commentary on the 
Act. The provisions of the Act are lucidly explained in simple language 
and the whole case-law, Indian and English, on the subject have been fully re- 
ferred to. This book is bound to be useful not only to Courts and lawyers 
but also to the community as a whole, because it deals with a subject of every- 
day importance to the society in general. 


Elements of Company Law. By U. V. Desai, Advocate (0.S.), Professor of 
Mercantile Law, College of Commerce & Economics. Bompar: Allied Pub- 
lishers Private Limited, 15, Graham Road, Ballard Estate. Lonpon: George 
Allen and Unwin Ltd., Ruskin House, Museum Street, W.C. 1. Third 
edition. 1968. Demi 8vo. Pages v-+-278. Price Rs. 10.50 nP. 


THe author of this treatise has carefully explained in simple lan- 
guage the provisions of the Company Law. Al different aspects of the law 
are fully and critically examined. The present edition has been thoroughly 
revised and enlarged owing to the passing of the Amending Company Act of 
1960. The treatment of the whole commentary is systematic, and the book is 
bound to be useful to those who want to understand the principles of Company 
law. Students of law will find it extremely helpful in mastering the principles 
of Company law. The learned professor has rendered signal service to the 
student world in bringing out this valuable and useful publication. 


Contract (The Indian Contract Act, 1872). By SURENDRA PRASAD M.COM., 
LL.B., Lecturer, Jamshedpur Co-operative College, Jamshedpur. CALOUTTA : 
Eastern Law House (Private) Ltd., 54, Ganesh Chandra Avenue. 1963. Roy 
8vo. Pages xvi+336. Price Rs. 8.50 nP. 

Tms book has been especially written for the guidance of B.Com., LL.B. 
and M.Com., students. The principles of law underlying each section have 
been clearly explained in simple language so that students of law can easily 
understand and grasp those principles. Important cases, Indian and English, 
have been carefully noted to explain the various principles. Several weil- 
known treatises of English and Indian authors have been freely referred to. 
Students of law will find this book of valuable assistance in mastering the 
principles of the law of contract. 


The Yearly Digest of Indian and Select English Cases. By N. RAMBATNAM, 
. M.A, B.L. Mapras: Madras Law Journal Office. 1963. Roy 8vo. Pages 
xxi-+2222, 

We cordially welcome this excellent annual digest of Indian and Select 
English cases. Courts and practitioners will find it of much assistance in re- 
ferring to-recent cases. The Madras Law Journal Office has thereby rendered 
magnificent service to the profession. The printing and get up leave nothing 
to be desired. 


. E 


The 


Bombay Law Reporter. 
JOURNAL. 
November 15, 1963. 


DIVORCE BY CASTE CUSTOM.* 


WHEN a young man, married early in life and against his inclinations, travels 
in foreign parts and meets agreeable young ladies he is often tempted to think 
of marrying one of them. His previous marriage can then be irksome to him, 
and he wishes that he were not married. Sometimes the possibility of ‘mar- 
rying’ his foreign friend seems so easy, the formalities so trifling, and his 
‘intended’ so uncurious about his marital status and ‘in-laws’ in India, that it 
hardly seems worth while to start a fuss in India, to trump up charges against 
his real wife or her family, to commence legal proceedings or proceedings be- 
fore a panchayat (where appropriate), or to try his luck in a regular Court 
by way of a petition for nullity. The Hindu law has traditionally been so 
unkind to fickle spouses, and the chances of nullity or divorce so weak, that 
this is the sort of activity our hero would not lightly contemplate. So he goes 
through with what is really a mock-marriage and, if he is questioned, claims 
that his first, and in fact only marriage was dissolved by a caste tribunal. 
Sometimes impressive documents covered with official-looking seals are pro- 
duced to quieten the qualms of the new bride’s family, if they are sufficiently 
educated to know what risks are run if one marries a young Indian. The pre- 
sent writer has met some such bigamists, and the law of England is at present 
rather lenient in dealing with them.! How long it will remain so no one can 
predict. 


But, since our Hindu Marriage Act has continued, to the taton of 
most critics, the system whereby castes which retain the custom of divorce be- 
fore a customary tribunal,? the institution of the customary divorce is firmly 
established, and it will surely be many years before it is abolished. Indeed, 
until Indian Muslims have voluntarily modified or controlled the Islamic right 
on the part of the husband unilaterally to divorce his wife without (or with) 
her. consent, the question of reforming the Hindu law in this particular can 
hardly arise. 


Thus we are faced with a most important question: when are customary 
divorces valid? If this can be vital to foreign intended brides of Indians tra- 
velling and particularly studying abroad, how much more important is this 
question for the communities themselves in their entirety, whether or not they 
roam from their ancestral territories and whether or not they intend 
to exercise their new right to marry out of their castes! One was al- 
ways somewhat uneasy about this question. One knew that the tribunal must 
follow the requirements of natural justice, and that these amounted to a suff- 
cient check upon partiality, frand, undue haste, failure to notify the parties, 
failure to give them proper opportunities to present their cases, and the like. 
But one seldom heard of these objections being raised to proceedings before 
panchayats. And it is hardly much consolation to a young woman who hag 
been divorced by her husband with the aid of a panchayat to be told that the 


*By Dr. J. Duncan M. Derrett, University Krishnasamé v. Virasams, (1886) I.L.R. 
of London. 10 Mad. 133; Vallabha v. Madusudanan, (1889) 
1 R. v. Sarwan Singh, [19862] 3 All E.R. LL.R. 12 Mad. 495. L.T. Kikani, Caste 

612 (West Bromwich Quarter Sessions). Couris (Rajkot, 1912). 


2 Sec. 20(2). 
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panchayat’s act was invalid, if her husband has married again on the strength 
of it. Assuming that the divorce can be upset, and that his subsequent mar- 
riage is void, the young woman now has not only her first husband’s relations 
to cope with but also his connexions by his second marriage into the bargain: 
and in practice that may be more than recourse to law can cope with. On the 
whole, the need for a careful town by town investigation of the practices of 
the panchayats, and a systematic and statistical survey of their habits is plain. 
We want to know how the panchayats are constituted, whethef they exercise 
a wider matrimonial jurisdiction than mere divorce, i.e. whether they fine for 
adultery and the like (as would seem to be quite common), and whether they 
have a recognized body of customary law and how faithfully this is observed. 
We need to know what are the grounds for divorce, how strong are the efforts 
to avoid divorces, and whether the defendants in proceedings before the tri- 
bunals are allowed to introduce matters outside the mutual dealings of the 
spouses themselves. In fact the whole relationship between these proceedings 
and the social life of the community needs to be investigated. Perhaps Parlia- 
ment should have called for investigation before it enacted the saving provi- 
sions of the Hindu Marriage Act. 

Meanwhile a bombshell has been exploded by a Rajasthan Judge in Kishenlal 
v. Mst. Prabhu.* It is not desirable to contend that the case was wrongly de- 
cided, and it seems better to take the view that on its facts it must be upheld. 
But the manner in which the learned Judge copes with his problem is such 
that all castes which recognize customary divorces in Maharashtra and Gujarat 
are deeply affected, and no doubt wide concern has been felt. 

The community were Mehras. The bride had been married while very 
young. From the age of 18 or so she had positively refused to live with her 
husband. After she had deserted him for about four years the panchayat 
attempted to reconcile her with her husband, and when this had failed divor- 
ced them. If the divorce was valid the husband’s duty to support his wife 
ended, and both of them were free to marry spouses of their own choice. For 
some reason the wife’s freedom was in doubt, or the husband’s obligations to- 
wards her (if any) were disputed, and he approached the Court for a declara- 
tion that he had been divorced and that the defendant was not his wife as 
from the date of the panchayat’s act. If he were to be free from the obliga- 
tion to maintain her the divorce must be upheld: if it were not to be upheld in- 
conveniences must inevitably follow. At the least the parties would be ob- 
liged to undergo proceedings before a regular Court, where, of course, the 
plaintiff would have to produce grounds, and a very different view might be 
taken of his conduct from that taken in his own village by the elders who 
formed the panchayat. 
` The learned Judge, persuaded that everything had not been above board, but 
unwilling (perhaps in default of evidence) to accuse the panchayat of partia- 
lity.or incompetence, threw out the plea for the declaration on the ground that 
the plaintiff had not properly stated what his claim was. Where a plaintiff 
claims, he said, a declaration on the basis of a divorce by caste custom he must 
state precisely what that custom is. It is not enough to state merely that there 
is an ancient custom of divorce ‘and that divorce could be obtained from the 

-caste panchayat. No doubt when a regular Court is asked to give relief ac- 
cording to some custom it is essential that the provisions of the custom should 
be pleaded with all necessary particularity. So in this case the learned Judge 
was dissatisfied by the assumption that the Court would give effect to an act, 
= regularity of which was not specifically pleaded by the successful applicant 

or it. 

The learned Judge proceeded to cut down panchayats to size. In his view 
Courts do not recognize as a matter of course the authority of a caste to dis- 
solve a marriage, or to give permission to a married woman io remarry. We 


4 [1963] A.I.R. Raj. 95. 
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know that castes often exercise such a jurisdiction, but until the jurisdiction: 
has been judicially recognized it has to be proved in every case before the 
regular Courts. Courts cannot take judicial knowledge of such ‘jurisdiction. 
With respect, this is perfectly correct. 


Therefore, he continued, a custom by which a caste panchayat grants a’ 
divorce whenever it thinks fit cannot be countenanced by a Court of law as a’ 
valid custom.* The position is made no better even if the two spouses have’ 
actually consented to the divorce before it was: granted, or consented to it even 
after it was granted to only one of them. This proposition is not self-evident. 
There is no authority for the view that customary divorces are against public’ 
policy, or that panchayats may grant divorces only upon some grounds and 
not otherwise. How far, then, can the Judge’s dictum: be accepted ? 7 


He continues to explain his view of the matter in the following way. . if: 
such, customs were to be valid upon mere proof that a caste has a custom of 
divorce at the pleasure of a caste panchayat, the result would be that marriages 
would be dissolved in ways which are not contemplated by publie policy, and 
which therefore fall outside the scope of a valid custom. It cannot be a valid 
custom that something which could not be validly done by custom should never- 
theless be done. A marriage might, in this case, fall to be dissolved by a mere, 
fiat of the caste panchayat, without more, when the panchayat might be torn, 
by party factions and internal jealousies. Such a custom would work very 
oppressively and capriciously, the more so as affairs of such panchayats, says 
the learned Judge, are usually carried on with no semblance of rules of pro- 
cedure or law or even natural justice. This last seems, as a generalization, 
to go rather far. The panchayats may be informal in their methods, but the. 
members are usually the prestigious members of the caste, and it is in their 
interest to preserve the institution of marriage, and they are in close touch with 
the best interests of the entire community. The presence of corruption as such 
does not necessarily prove incompetence or partiality. The Judge continues: 
a custom, by which the subsistence or dissolution of the marital tie, the con- 
sequences of which would indeed be momentous for the parties concerned (and 
their families), is left to depend upon the mere caprice or whim of those as- 
sembled at the panchayat meeting, is intrinsically contrary to reason and, 
would be definitely opposed to publie policy. 


His Lordship refers to a number of cases, two of which have relevance to 
the matter in hand® This is Keshav Hargovan v. Bat Gandi,® the headnote, 
of which reads as follows: 


A custom, stated to exist among Hindus of the Pakhali caste by which the. marriage: 
tie can be dissolved by either husband or wife against the wish of the divorced party, 
the sole condition attached being the payment of a sum of money fixed by the caste,, 
cannot be recognised by the Court. It must be regarded as immoral or opposed to: 
public policy within the meaning of section 23 of the Indian Contract Act (IX of 1872), 
and is equally repugnant to Hindu Law, which regards the marriage tie as so sacred 
that .the possibility of divorce, on the best of grounds is permitted only as a reluctant; 
concession.” 

It is obvious that the facts of that case differed greatly from those in ours. 
In our case there was a genuine matrimonial grievance which cried aloud for 
a remedy, and there was a genuine investigation. In Keshav Hargovan’s case: 
the custom sought to be relied upon was one which virtually abrogated: judicial- 
functions, registering, as it were, divorces for a fee. Where divorce by mutual 
eonsent is the custom contended ‘tor (as used to be well known, for example, in 
Kerala) the requirement of a fee, as a security of careful consideration by the 
parties seems at first to be the reverse of immoral and even well consistent with. 


5 Tho referonco to Narayan Bharthi v. 6 (1916) I.L.R.39 Bom. 538, s.c. 17 Bom 
Laving Bharthi, (1877) LL.R.2 Bom. 140 is not .L.R. 584 
very helpful. 
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public policy. However, in Keshav Hargovan it was contended that a spouse 
was bound to divorce his wife on tender to him of a sum of money simultaneously 
with tender of a larger amount to the leaders of the caste. On behalf of the 
husband it was contended that divorces on the contrary were available by caste 
custom only by the mutual consent of the spouses. Such a divorce had been re- 
cognised as valid in Madras. The Bombay High Court found it impossible to 
recognise the custom contended for the wife partly because the cost, or fine, to 
be demanded by the caste leaders had not been shown to be a fixed and custo- 
mary payment, but might vary from year to year, and partly because the whole 
custom contended for would, in law, have gone far to substitute promiscuity of 
intercourse for the marriage relation. Their Lordships seem to have gone very 
far here, in supposing that there was ‘no substantial distinction between the 
recognition of this custom and the declaration that the tie of marriage does not 
exist among Hindus of the Pakhali caste’ (p. 548). It is of great interest to 
see that though their Lordships cited that statement in Reg. v. Sambhu Raghu? 
that ‘the court does not recognise the authority of the caste to declare a marriage 
void, or to give permission to a woman to remarry,’ a statement which must be 
most carefully read in the light of the facts in that case, they note that where, 
as happened in a Bengal case,® the husband relinquished his wife the dictum 
relating to the panchayat’s jurisdiction did not apply. True enough, the hard 
words spoken of the panchayat in that case reveal the same sort of unease as 
with our instant case, but it is a fact that nowhere ‘vas it denied that the caste 
panchayat might divorce (as distinct from declare void or avoided—we note no 
question arises of their being entitled to declare it null and void) where the ini- 
tiative was taken at any rate by the husband by his issuing a deed of release. 
Thus both in Sambhu and in Keshav Hargovan the position was left undisturbed 
that where the proper steps are taken to institute proceedings before the caste 
tribunal the latter has jurisdiction either to declare that a marriage has been 
properly dissolved by the consent of the parties and repayment of expenses or 
other customary arrangements, or on the other hand to pronounce the divorce 
itself tin a case which seems proper. Naturally the Court is reluctant to ad- 
mit that this jurisdiction can be exercised, as so often happens, upon the initia- 
tive of relations of the spouses who are involved in some faction or quarrel of 
their: own. 

Morever, the decision in Keshav Hargoven’s case turned largely upon the 
similarity, in their Lordships’ opinion, between the custom contended for there, 
and that contended for in Reg. v. Karsan Goja: Reg. v. Bas Rupa,® a criminal 
case, where it was alleged that by caste custom a married woman could leave 
her husband and contract a second marriage without that husband’s consent. 
Some might think that there was a great deal of difference between the cases. 
In Keshav Hargovan it was argued that custom allowed the wife to bring the 
matter to the caste, to tender money, and thereupon to obtain her divorce 
though the husband would not consent; in Karsan it was contended that the 
husband’s participation in divorce proceedings was unnecessary. However, for 
these reasons, the custom contended for in Keshav Hargovan failed. Chief 
Justice Scott said, in reference to Uji et al. v. Hathi Lalu,’ where it was urged in 
vain that a woman could contract a second marriage merely by paying a sum 
of money to the caste, ‘The custom in the present case seems to stand on no 
higher position; for if the mere payment of money to the caste cannot serve to 
validate a remarriage without a divorce, the same reasoning would make it 
insufficient to validate a divorce without the consent of the other spouse, as 
the effect in the dissolution of the marriage bond would be substantially the 
same in both cases.’ It was held that the wife had no right by caste custom 
to divorce her husband in the manner contended for. The husband was there- 

7 (1876) LL.R. 1 Bom. 347. 9 (1864) 2 Bom. H.C.R. 117. 


8 Jukné v. Queen-Hmpress, (1892) I.L.R. 10 (1870) 7 Bom. H.O.R. {A.C.J.) 138. 
19 Cal. 627. - 
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fore entitled to a decree of restitution of conjugal rights. The difference bet- 
ween Keshav Hargovan and our case is plain. In our case both parties were 
before the panchayat, both had opportunities to present their cases, and there 
was no allegation that merely by the payment of money could the wife have 
her marriage brought, or virtually brought, to an end. Sambhw’s case, and 
that' of Narayan Bharthi v. Laving Bharthi'' which followed it, and that 
of Keshay Hargovam should have been distinguished. 


Something of a problem is created by the learned Judge’s reliance also upon 
Bai Ganga v. Emperor’, another bigamy case. This was decided very soon 
after Keshav Hargovan v. Bas Gandi.'8 The chronology is important, since 
the incautiously wide dicta in that case must have obtained notoriety an 
created unease amongst a public which for centuries had been familiar with 
divorees by caste tribunals. It appears that Batchelor and Shah, JJ., not only 
swallowed what had been said in Keshav Hargovan, but went further. The 
present writer believes he is correct in saying that Mr. Justice Batchelor had 
no particular reputation, and indeed the judgment does not reveal an original 
consideration of the subject: the learned Judges are satisfied to consider them- 
selves bound by previous decision. Nevertheless their dicta go beyond what 
those decisions actually established. "When the Rajasthani Judge recently re- 
lied upon Bat Ganga, therefore, he was in danger of perpetuating an inac- 
curate tradition. 


Students of the history of Hindu law will remember that before the British 
period, and perhaps before the Muslim period, there existed a right of divorce 
at the suit of wives. Smriti texts allude to this, and in that connexion pro- 
vide a series of grounds upon which divorce might be sought. No doubt me- 
diaeval Sanskrit jurists understood, or pretended to understand, these provi- 
sions as applying to a very restricted scope of cases, or as plainly obsolete. 
But that at one time a wife could obtain a divorce on account of her husband’s 
prolonged absence is beyond doubt.14 Thus in Bat Ganga the husband had 
gone abroad and his whereabouts had remained unknown for eight years, all 
of. which time he had made no provision for his wife’s maintenance. It was 
shown subsequently that the husband was alive when she married another man, 
having had her first marriage dissolved by the caste panchayat. It is im- 
portant to realise that she remarried in reliance upon that divorce, and not 
upon the legal presumption of death of her first husband, which would have 
protected her from a conviction under s. 494 of the Penal Code. In reliance 
upon Sambhu’s case'4* and Keshav Hargovan it was held that the decision of 
the panchayat was inoperative in law. The judgment reiterates statements 
in those cases that ‘courts do not recognize the authority of a caste to dis- 
solve a marriage or to declare it void or to give permission to a married woman 
to remarry.’ The panchayat, in their Lordships’ opinion had no authority to 
grant a release (which could, by custom, proceed only from the missing hus- 
band himself). 

Bai Ganga v. Emperor'® is, therefore, authority only for this, that in a prose- 
eution for bigamy it is not a defence to show that a panchayat purported to 
grant a release in the absence of the husband, and upon the grounds of that 
husband’s unexplained absence and failure to maintain. Contrary to the head 
note, Courts do recognize the authority of a caste to dissolve a marriage, pro- 
vided that the proceedings are consistent with natural justice, that the facts 
are properly investigated and the parties properly represented, and the cus- 
tom of the caste properly attended to in arriving at the decision. Moreover, 


11 (1877) I.L.R. 2 Bom. 140. at his Hindu Cods, 4th edn., Nagpur 1938, 
12 [1916] A.J.R. Bom. 97, s.c. 19 Bom. p. 127 (sec. 20). 
L.R. 56, 39 I.O. 308, 18 C.L.J. 468. l4a (1876) I.L.R. 1 Bom. 347. 
13 (1915) LL.R. 39 Bom. 538, 3.0. 17 Bom. 15 [1916] ALR. Bom. 97 (further citations 
Bom. L.R. 584. given above). 


14 Well discussed by Sir Hari Singh Gaur 


¿166 THE BOMBAY LAW REPORTER. [VOL. LXV. 


the caste’s authority to dissolve a marriage lies squarely within the custom of 
_ the caste, that is to say the valid custom of the caste; and no custom will be 
‘valid which allows a divorce to be purchased by one spouse without the con- 
sent of the other, or to be granted at the suit of one spouse when the other is 
‘absent or unrepresented. In other words the caste’s authority exists, but is 
‘circumscribed by requirements known to the law of the land. The dicta were 
incautious and should not have been cited without reservation. That the Courts 
do infact recognize the jurisdiction of a caste panchayat to dissolve marriages 
in Maharashtra and Gujarat (which one might doubt if one took these dicta 
(seriously ) is shown in the fairly recent caso of Jina Magan v. Bar Jethe'® 
“where the validity of divorces granted by panchayats was carefully considered 
in the light of the previous Bombay cases, most of which have been cited above. 
‘Keshav Hargovan was distinguished. In the Pakhali case what was proved 
to the Court’s satisfaction was the authority of the panchayat to grant a divorce 
bY custom after the parties, under the relevant caste custom (well known in 
Maharashtra: Audumbar Gangaram v. Sonubas'7? at p. 599, top) have arrived 
‘at a mutual agreement for divorce. We note that Divatia, J., said that ‘the 
“caste has no jurisdiction to force a divorce upon an unwilling party’ (p.538), 
but the accuracy of this is not beyond doubt, unless we are to understand that, 
“consistently with popular usage, pressure is brought to bear upon the ‘defen- 
dant’ in such matrimonial proceedings before the panchayat and his agree- 
ment is thus obtained. But leaving aside this doubt we cannot but agree with 
panes the learned Judge says (on the same page): 


it seems to me that in those castes where the custom of divorce exists and where’ 
‘the 'çönsent of tha spouse, who is to be divorced, has been proved, it would be, per- 
“niissible for ‘the other spouse, if she is the wife, to remarry, and such custom of divorce 
“cannot, in my’ opinion, be regarded as contrary to Hindu law.” 
It would ‘be very difficult to take any other view, seeing that if Empress v. 
Umi'® ig read carefully we find that the husband’ s right to divorce his wife 
was customarily subject to the customary law administered by the caste pan- 
‘chayat, which in fact sentenced him to a fine for his breach of the custom in - 
“that connexion. He divorced her by issuing to ‘her the faridh- khat, or ‘bill of 
‘divorcement’, which he could do only upon sufficient ground (here adultery), 
“while in fact she had not (as the panchayat found) been guilty of the offence 
‘alleged: the khat was, therefore, inoperative. Upon this basis, i.e. recognizing 
“the caste custom and the finding of the panchayat, the Court held that she had 
not been divorced and that her remarriage was bigamy within the meaning of 
the Penal Code. Moreover, in Gopi Krishna Kasaudhan v. Musammat Jaggo'® 
the Privy Council accepted as satisfactorily proved, i.e. as not repugnant to 
public policy, a custom amongst Vaisyas: of Gorakhpur in Uttar Pradesh, to 
‘the effect that a husband may abandon or desert his wife unilaterally, even 
‘without (it would appear) her consent, and without reference to the caste tri- 
‘bunal. If such a situation is contemplated amongst Hindus by caste’ custom 
it is surely fatuous to contend that it would ba contrary to public policy to 
allow caste tribunals to dissolve marriages when both partics were prepared 
to submit their cases to the panchayat for determination. The Rajasthani 
Judge is evidently- impressed by the contention that caste tribunals may dis- 
‘solve a marriage when both parties agree to the dissolution, but have no juris- 
‘diction to dissolve a marriage when one of the parties, even after the hearing, 
objects: to.a-dissolution. In this view the words of the Hindu Marriage Act, 
‘s. 29(2) are to be construed in this way: ‘Nothing contained in this ‘Act 
shall be deemed to affect any right recognised, by custom...to obtain the dis- 
solution of a Hindu marriage...’means that, as before the commencement of 
the Act, a marriage’s dissolution may be obtained, ‘with or without the inter- 

16 [1941] Bom. 535, 8.0. 43 Bom. L.R. 651, 18 (1882) LL.R. 6 Bom. 126. 
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vention of a caste panchayat (according to custom), provided that both spouses 
consent to the divorce and its terms. This would be a suitable reconciliation of 
_ Keshav Hargovan and the Pakhali case, according to what Divatia J. himself 
said at p. 539 of the latter—where he suggested that the consent of the husband 
must be free and voluntary. 


But this position involves serious difficulties. Admittedly there must be 
many castes in which divorce by mutual consent is usual, and the panchayat’s 
agreement to this is readily obtained, or may even be dispensed with. But what 
happens when one spouse declines to accept the divorce or its terms? Must the 
spouses then have recourse to a regular Court? If Divatia J. and the Rajas- 
thani Judge are right in their dicta this must be the case. They appear to be 
supported by Thangammal v. Gengayammal.2° Yet when we look at the mat- 
ter more closely we find an error. It is established that in some castes the wife 
may obtain a divorce from her husband (as elsewhere he may obtain one from 
her by delivering the bill of divorcement) by offering him the costs incurred by 
him in the celebration of the marriage. In Sankaralingam Chetti v. Subban: 
Chetti®’ this occurred. The wife abandoned her husband on the grounds of 
ill treatment. She tendered the parisam or expenses, which he appears to 
have accepted without prejudice to his right to defend the marriage, which in 
fact he did by the suit for recovery of his wife from her second husband. It 
is inconceivable that the deserted or abandoned husband could be held obliged 
to receive the parisam and that tender of the parisam to him would bring 
about a divorce against his will, unless two propositions were established, 
(i) that divorce could be brought ‘about at customary law against the will of 
the husband (as in Gopi Krishna Kasaudhan v. Mussammat Jaggo®? it was 
brought abont against the will of the wife or at any rate irrespective of her 
assent), and (ii) that at customary law the divorce operated only if the cir- 
cumstances, including the tender of parisam, were regular in the eyes of the 
caste, ultimately in the opinion of any caste tribunal before whom the dispute 
might come. From this it seems to emerge that a caste has jurisdiction to dis- 
solve a marriage irrespective of the consent of one of the spouses, from which 
it follows that the dicta in the Bombay cases, and the implication of the dicta 
in the recent Rajasthan case go too far. The position is supported to a con- 
siderable extent by the Bombay High Court’s decision in Bai Ugri v. Patel 
Purshotiam Bhudar?? in which it was held that the panchayat had authority 
to dissolve a conditional marriage, which had been completed with the full 
religious ceremonies, upon the non-performance by the bridegroom’s father of 
a condition imposed by the panchayat upon him in accord with the custom of 
the caste which at that time recognised exchange marriages. It is by no means 
clear whether conditional marriages exist after the passing of the Hindu Mar- 
riage Act, 1955; but the principle that the caste tribunal can determine whe- 
ther an incipient marriage (if the term may be used) shall ripen into a true 
marriage was accepted. The father of the bridegroom was forced against his 
own will and that of the bridegroom himself (who subsequently sued for resti- 
tution of conjugal rights) to issue the deed of release. The failure to examine 
this aspect of the subject vitiates too wide dicta. We notice with satisfac- 
tion the care with which Sri S. V. Gupte handles the question at pp. 52-3 of 
his Hindu Law of Marriage (Tripathi, 1961): in his view the Courts ‘did not 
recognize the authority of the caste to declare a marriage void, or to give per- 
mission to a woman to remarry’, omitting the faulty words ‘to dissolve a 
marriage’, whereas Sri P.V. Deolalkar in his Hindu Marriage Act, 1955 
(Nasik, the author, 1959) at p. 214 would have it that ‘a marriage... cannot 
be dissolved by a decision of the caste panchas’, relying upon Bai Ganga v. 
Emperor.24 The present writer would adopt without modification the words 
. 20 [1045] ATR. Mad. 308. L.R. 751. 
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of Sri N.R. Raghavachariar, taken from p. 70 of his Hindu Law, Principles 
and Precedents (M.L.J. Office, 1960) : 


“A review of the authorities on the question of custom sanctioning remarriage of a 

woman during the lifetime of the first husband leads to the following position: a cus- 
tom by which a woman can marry again during the lifetime of the first husband without 
the first marriage being annulled by divorce or in some manner recognised by caste 
usage as equivalent to divorce, as for instance abandonment by the first husband 
(Gopi Krishna), the mere wish of the woman against that of the husband being insuffi- 
cient for this purpose, is void as an immoral one, because if the wife could leave her 
husband whenever she pleased and without any forms or jurisdiction whatever the mar- 
riage tie to which ordinarily a special sanctity is lent by the Hindu religion and sentiment, 
will have absolutely no force at all...” 
He nowhere suggests that caste tribunals lack the authority to dissolve a mar- 
riage against the will of one of the spouses, that is to say against the will of 
that spouse as at the time when proceedings commence against him. Sri Ragha- 
vachariar’s customary caution is once again demonstrated. The dicta were 
there in the cases if he had wished to utilise them, but he wisely abstained. 

Opposed to the view taken by tha present writer is the case of Sitaram v. 
Dema,*® in the former Nagpur High Court. The headnote reads, ‘A custom 
among the Hindus which permits divorce by either husband or wife against 
the wish of the divorced party is illegal’, The husband claimed that he was 
not liable to pay his wife maintenance as he had been ordered to do because 
she had been divorced from him by a panchayat which was not in fact attend- 
ed by her. The Sessions Judge took the view that a divorce pronounced by a 
caste’ tribunal unilaterally and against the wife’s consent was void. Hemeon, 
J., took the view that Keshav Hargovan was a relevant precedent, and he con- 
strued Sankaralingam Chetti v. Subban Chetti (discussed above) as a clear 
instance of mutual agreement, which is very doubtful in view of the husband’s 
having started proceedings for the recovery of his wife.’ There are no further 
arguments in the judgment. The difficulty experienced in accepting the 
action of the panchayat appears to have been simply that the wife absented 
herself and did not consent to the divorce. Everyone knows that any tribunal 
which has to exercise judicial or quasi-judicial powers must have a power to 
proceed in the absence of a party or in default of his assent, provided that 
notice has been served upon him, and he has had adequate opportunity to pre- 
pare and present his case. This aspect of the panchayat’s decision was not 
considered here, and therefore Sttaram’s case is not an authority which can 
be regarded as conclusive. 

Nevertheless, the opprobrious references to the methods of some panchayats 
may no doubt have a part to play; and as a result the pleadings in cases where 
a declaration of unmarried status is sought or a decree of restitution is being 
resisted must reflect the position now reached. 

When it is alleged that a divorce has occurred through the action or deci- 
sion of a caste panchayat it seems that the following allegations must appear 
in the plaint or written statement, mutatis mutandis :— 

1. The parties belong to the caste of.... 

2., In this caste there is a custom whereby marriages of its members may 
be dissolved by the free mutual consent of the members declared in such and 
such a manner (state what manner) and registered (state in which manner) 
before the caste elders (state whom), or by the decision of the caste tribunal 
consisting of caste elders (state whom). 

3. The custom further requires that proceedings for divorce other than by 
mutual consent as above must be commenced by either party (or by the hus- 
band alone), after which notice is given to the other party (state how) and 
after an interval (state how long) the parties or their representatives are 


25 [1948] Nag. 851. 


VOL, LXV.] JOURNAL. , 169 


heard by the tribunal (state whether the dispute can be heard in the absence 
of a party). 

4. The custom requires further that the tribunal shall consist of elders not 
related to the parties, and no person interested in the dispute shall be a mem- 
ber of it; it also requires that the hearing be orderly and regular and that the 
decision shall.be given fairly upon the evidence, the elders giving their atten- 
tion to the statements of the parties and evidence adduced on their behalf, 
and disregarding irrelevant considerations. 


5. After the decision hag been arrived at, the custom requires that judg- 
ment should be delivered (state how), and the relief asked for granted or re- 
fused; where it is granted the conditions which custom requires to be com- 
plied ‘with are as follows... . 


6. In a case where the ground for divorce is such-and-such (state the 
ground in the case) the custom requires that where this is proved the tribunal 
shall grant a divorce. Such was the action of the panchayat of...in this case- 
on... 


Similarly, where the party denies that the divorce was properly granted the 
pleading will state the custom and either show that it was not complied with, 
or that natural justice was not observed, or that the custom contended for did 
not exist. It is to be noted that the Court has no jurisdiction to set aside a 
divorce as such (it can only refuse to grant a declaratory decree based upon 
an alleged divorce, which is another matter) merely because it did not agree 
with the law applied by the panchayat. As long as the panchayat acts fairly 
with due attention to the requirements of natural justice, and the jurisdiction 
is valid as not being contrary to public policy (as in the Sambhw case and others 
of that category), the Court cannot upset its decision or substitute its own deci- 
sion for the panchayat’s. In bigamy cases, however, the Court can hold that 
the accused was actually married notwithstanding an alleged divorce, if it 
turns out that the custom relied upon for the divorce did not in fact exist, or 
the custom proved to exist was against publice policy and so void. 


That these customary divorces are difficult to deal with is evidenced by the 
somewhat garbled judgment in Smt. Premanbat v. Channoolal.26 There the 
Madhya Pradesh High Court had to cope with an alleged divorce by mutual 
consent before a panchayat. The wife was about 14 or 15 at the time and it 
was alleged that she could not consent to such an important matter at that 
age—she was probably under someone’s control. The divorce was upheld on 
the ground that the wife had as a matter of fact sufficient understanding 
(which evidently the Court has jurisdiction to investigate), and in the plead- 
ings it had not been alleged that according to caste custom girls of this age 
were incompetent to give their consent to the divorce. In other words the law 
of customary divorces is a world to itself. Once the custom is established, 
consistently with public policy, the law of the land on the subject of minority, 
for example, will not overrule custom as to capacity to participate in the cus- 
tomary institute of divorce before a panchayat. The case, which is far from 
happy, serves at any rate as evidence that pleadings in these matters have to 
be drawn with great care and abundant detail, showing what the custom is, 
how far it goes, and that it was properly applied in the instant case. The 
usual rules applicable to the pleading of custom naturally apply, ie. the exact 
provision contended for must be pleaded, and no attempt should be made to 
rely upon an inference, as for example by analogy, from a‘provision of custom 
which the pleader knows he can establish by adequate evidence or its equiva- 
lent, a judicial decision in a previous dispute in that caste or a caste known 
to be similar. 


26 [1963] A.LR. M.P. 57. 
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MAHARASHTRA STATE UNIT OF THE INDIAN LAW INSTITUTE. 


The Indian Law Institute has inaugurated a Unit for the State of Maha- 
rashtra. The following are the members of the Executive Couneil of the Maha- 
rashtra State Unit: 


The Hon’ble the Chief Justice Mr. H. K. Chainani, President ; the Hon’ble 
Mr. Justice.’ Tambe, the Hon’ble Mr. Justice N. A. Mody, and Mg. H. M. Seer- 
vai, Advocate General, State of Maharashtra, Vice Presidents; Mr. H. D. 
Banaji, Executive Chairman; Mr. C. C. Shah, Honorary Treasurer ; Mr. K. K. 
Koticha and Mr. D. P. Mehta, Honorary Secretaries. 


Thé Unit proposes to organise two seminars between November and Febru- 
ary 1963-64, one on Company Law and Mercantile Law and the other on 
Constitutional Law. Readers of the Bombay Law Reporter are invited fo 
contribute papers on any of these subjects for being read at the seminars. The 
Unit is also actively working on the revision of various law reports of India 
under the supervision of the Project Director, Indian Law Institute, in SEARE 
of the revision of law reports. 


The Unit is also organising other research work of a useful nature in fur- 
_therance of the objects of the Indian Law Institute. 


The Unit has received a grant of Rs. 10,000 from the High Court of Judi- 
cature at Bombay. It has been decided to earmark the interest on this amount 
for a yearly prize to be awarded to the best paper on a legal subject and, a 
scheme has been drawn up for laying down the procedure for inviting appli- 
cations from candidates for this prize. 


Membership of the Indian Law Institute is open to members of the ia 
profession and law teachers. Forms of application are available with the Hono- 
rary Secretaries whose addresses are Mr. K. K. Koticha, c/o Mr. R. J. Kolah, 
High Court Annexe, Bombay 1; and Mr. D. P. Mehta, Little & Co., Central 
Bank Building, Bombay 1. 


GLEANINGS. 


TITLE TO THE MATRIMONIAL Hoare 


Tue extent of the Court’s discretion under s. 17 of the Married Women’s 
Property Act, 1882, or the possible limitations on the manner in which its dis- 
cretion under that section should normally be exercised, when it is determin- 
ing the interests of husband and wife in the matrimonial home, has been con- 
sidered in a number of cases, and appears even now not to be altogether settled 
The Court of Appeal in the recent cape of Wilson v. Wilson ([1963] 2,All E.R. 
447) endeavoured to reconcile the views which had been judicially expressed 
on this question; but Lord Justice Russell said that the difficulties and uncer- 
tainties as to the scope of s. 17 justified consideration by the House of Lords, 
and it is to be hoped that the leave to appeal there granted will be exercised. 

The interests in the home to which the spouses should, in the absence of 
clear agreement, be held to be entitled have also caused the Court much diff- 
eulty. A situation like that in Wilson v. Wilson (supra), where there was in 
the conveyance an express trust of the proceeds of sale for them as joint tenants, 
and there has been a separation or divorce, appears also not to have been pre- 
viously considered. ‘In Hine v. Hine ([1962] 3 All H.R. 345) the conveyance 
was not before the Court and it was not known whether there was any express 
trust. 

The difficulty in such cases arises because, as Lord Evershed observed in Re 
. Roger’s Question ([1948] 1 All.E.R. 328), "«¢when two people are about to be 
married and are negotiating for a matrimonial home, it does not naturally enter 
into the head of either to inquire carefully, still less agree, what shall happen 
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‘to the house if the marriage breaks up”. In Rimmer v. Rimmer ([1952] 2 
All E.R., at p. 866) Lord Evershed, after repeating his observations, said that 
the question in each case is ‘‘on all the facts what i is the fair and just answer 
to the question posed, having regard not merely to what oceurred at the time 
when the property was originally purchased, but also to the light which the 
whole conduct of the parties throws on their relationship together as contri- 
butors to the property which was their joint matrimonial home’’. Lord Justice 
‘Romer said that the old-established doctrine that equity leans towards equality 
was peculiarly applicable to disputes between husband and wife. But the mere 
fact that the wife contributes to the housekeeping expenses does not give her 
an interest in the house (Allen v. Allen [1961] 3 All E.R. 385; ef. Crystall v. 
Crystall [1963] 2 All E.R. 330). In Rimmer v. Rimmer (supra) and in 
Fribance v. Fribance ((1957] 1 All E.R. 357) (where the house in each case 
was conveyed to the husband alone) the principle of equality was applied when 
there was no evidence of intention and it was not possible accurately to assess 
the value of the spouses’ contributions. 

In Hine v. Hine (supra) the wife was held to be entitled to be repaid her 
cash contribution, and subject thereto, the house was to be held in equal shares 
(see also Macdonald v. Macdonald [1957] 2 All E.R. 690). 

In Re Roger’s Question ({1948] 1 All E.R. 328), on the other hand, the 
spouses’ respective interests were assessed in accordance with their contribu- 
tions and liabilities. 

In Cobb v. Cobb ([1955] 2 All E.R. 696) it was proved that the spouses 
intended that they should own the house in equal shares, though there was no 
trust of the proceeds of sale declared, and the ‘Court took the view that its dis- 
cretion was limited by the proved intention. 

The facts in Wilson v. Wilson (supra) were shortly that the purchase price 
for the house had been provided, as to £750 by the husband out of his own 
money and family loans, and ag to the balance by a building society mortgage 

‘by the husband and wife jointly. The wife left the husband and the house 
was subsequently sold. Prior to the sale the husband had repaid instalments 
under the mortgage, some of which fell due before, and some after, the separa- 
tion. A decree nisi for divorce had been made on ‘the ground of the husband’s 
cruelty. 2 

Lord Justice Ormerod said that the question was whether the words of s. 17 
were wide enough to give the Court a discretion to make an order irrespective 
of any rights which had accrued to the parties, if in the opinion of the Court 
it was fair and just to do so. The learned Lord Justice refered to the judg- 
ment of Lord Justice Romer in Cobb v. Cobb (supra, at p. 200), where he 
said: ‘‘I know of no power that the Court has under s. 17 to vary agreed or 
established titles to property. It has power to ascertain the respective rights 
of husband and wife to disputed property and frequently has to do so on very 
little material; but where, as here, the original rights to property are establish- 
ed by the evidence and those rights have not been varied by subsequent agree- 
ment, the Court cannot, in my opinion under s. 17 vary those rights merely 
because it thinks that, in the light of subsequent events, the original agreement 
was unfair’’. 

In Hine y. Hine (supra, at p. 347) Lord Denning said: ‘‘It seems to me that 
the jurisdiction of the Court over family assets under s. 17 is entirely: discre- 
tionary. Its discretion transcends all rights, legal or equitable, and enables 
the Court to make such order as it thinks fit’. Later he added: ‘‘Two princi- 
ples have, however, emerged in exercising this discretion. The first is that 
when it can be clearly scen that the parties intended that one piece of property 
or one amount of money should belong to one or the other in any event, that 
intention should prevail’’. Lord Justice Pearson in the same case (at p. 350) 
said that the parties had not made an agreerhent, or had any common intention, 
woe Aii happen in the event of the marriage breaking up and the property 
‘being sold. 
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The principle appeared to be, Lord Justice Ormerod observed, that if no 
clear intention was to be seen at the time of the conveyance that the rights creat- 
ed by the conveyance were to continue in any event, then on the break-up of 
the marriage it would be necessary to determine those rights under s. 17. If, 
however, the intention shown or to be inferred was that the rights passing to 
the parties should continue in any event, s. 17 would not give the Court any 
discretion to disturb them. One of the reasons for putting the property in the 
name of husband and wife as joint tenants was to avoid estate duty, in the 
event of the death of one of them. This appeared to indicate that there was 
a real transfer of rights to the spouse in question, though having regard to 
Hine v. Hine (supra) it was doubtful whether this was enough. The question 
remained whether in the particular circumstances of the case, and particularly 
the provisions of the conveyance, the inference should be drawn that the rights 
tranafered to the wife should be hers whatever happened. This was not a 
question of presumption. It was not an easy question but the declaration left 
little ‘doubt in his mind that the husband was providing for his wife whatever 
circumstances- should arise in the future. There seemed to be no need for the 
declaration unless that was the case. 

Lord Justice Donovan thought that the dicta as to the Court’s discretion 
could be reconciled by construing Lord Justice Romer’s above dicta in Cobb 
v. Cobb (supra), as meaning that when the parties had agreed how the pro- 
perty should be owned or shared, come what might, those rights could not be 
interfered with. Under the conveyance the spouses were to be joint tenants 
of the proceeds of sale of the house and while it was the matrimonial home they 
owned the house as joint tenants. If it were sold they were to hold the pro- 
ceeds as joint tenants, which he construed as meaning that on a division, the 
division was to be in equal shares. In view of the express and unconditional 
language of the trust, he had come with some hesitation to the conclusion, 
though he had some doubt whether the break-up of the marriage was really 
contemplated, that, come what might, it was greed that the proceeds of sale 
should be shared equally. ° i 

Lord Justice Russel said that the position as to the Court’s discretion would 
have been similar if the trust had been for the spouses as tenants in common. 
, Had either party severed the joint tenancy the Court would have been in the 
same situation as if the original beneficial interests had been in undivided 
shares, It would -be unfortunate if the Court could override the unqualified 
trusts declared in the present case, for it would mean that the husband might by 
treating his wife with cruelty have heen able to reclaim: the beneficial: interest 
which he undoubtedly conferred on her; and if on the other hand the wife had 
been responsible for the break-up of the marriage, the husband would seem to 
be able to apply to vary the trusts in the conveyance by excluding the wife’s 
beneficial interest. The responsibility for the break-up was not a relevant factor 
` in a decision under s. 17. As regards the husband’s mortgage repayments after 
the separation, the presumption of advancement would cease, and he was in 
the position of a joint mortgagor redeeming a mortgage, and entitled to con- 
tribution from his co-mortgagor in proportion to their interests, and half should 
be deducted from the wife’s half share. 

It is to be observed that Lord Justice Ormerod considered that rights which 
were inferentially to continue could not be disturbed; and that the parties’ 
‘contributions and liabilities were nearly equal in the case before the Court. As 
regards the husband’s mortgage repayments, the decision accords with the prin- 
ciple acted upon in Cobb v. Cobb (supra), where it was said that a funda- 
mentally different situation had arisen, which the parties did not anticipate. 
If, however, the wife had made the repayments, there would have been no pre- 
sumption of advancement even before the separation. The trust of the proceeds 
of sale in Wuson v. Wilson did notsappear to affect the question as to the mort- 
gage repayments. In Silver v. Stlver ([1958] 1 All E.R. 523) the husband was 
also held entitled as guarantor under the mortgage to be repaid the repayments 
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which he had made after the separation, though the- property, having been 
bought by him in the wife’s name, was held to be an advancement to her. 

It must be emphasised that the discretion of the Court on an application to 
vary a settlement under s. 25 of the Matrimonial Causes Act 1950 differs fun- 
damentally from that on an application under s. 17 of the Married Women’s 
Property Act 1882, and the responsibility for the break-up of the marriage is 
relevant. Section 25 will usually apply to a conveyance of the matrimonial 
home, when it is purchased as a joint adventure, such a conveyance being a 
settlement for this purpose (see Brown v. Brown [1959] 2 All E.R. 266; Cook 
v. Cook [1962] 2 All E.R. 811). 

From the conveyancing standpoint, it is thought that the decision in Wilson 
v. Wilson (supra) does not render it undesirable to insert an unqualified trust 
of the proceeds of sale for the spouses as joint tenants or tenants in common 
in the conveyance. The law as there laid down will, it is considered, usually 
accord with the parties’ wishes, and they would not welcome any discussion of 
a possible divorce. Further, an express provision for variation of the trust in 
favour of either party on "separation or divorce would prejudice the estate 
duty saving if there were an element of gift. In any event an application 
could usually be made to vary the trusts under the Matrimonial Causes Act, 
on which the guilty party’s interest, (at any rate so far as not provided by him 
or her) could be eliminated by the Court (see Smith v. Smith [1945] 1 All E.R. 
584; Cook v. Cook (supra) ).—L.J. 


BROKEN CHAIN 


Dozs inaccurate medical diagnosis, leading a patient to settle an accident 
claim for an inadequate sum, render the doctor concerned liable to pay dama- 
ges? This was the question which Mr. Justice Paull had to answer last week 
in Stevens v. Bermondsey and Southwark Group Hospital Management Com- 
mittee (1963), The Times, 16th May. The plaintiff in the case had suffered 
injury when thrown off his bicycle as a result of the negligence of a local 
authority’s roadsweeper. Following medical advice received, the plaintiff had 
settled his claim against the local authority for £125, of which £50 was for 
pain and suffering. Subsequent accurate medical diagnosis showed his con- 
dition to be much more serious than’ had hitherto been believed. In disallow- 
ing that part of the plaintiff’s claim for damages due from lost compensation 
which might otherwise have been obtained from the local authority, the learn- 
ed judge said that a doctor’s duty was limited to the sphere of medicine. In 
the absence of special circumstances, a doctor acting as a hospital casualty 
officer was not required to foresee any question connected with a third party’s 
liability; his concern was the medical, not the legal, consequences. This case 
illustrates how desirable it is for a patient, whose medical condition was caused 
by an accident involving someone else’s negligence, to seek medical advice 
specifically on the question of long-term probabilities with a view to adequate 
amagadi; J. 


NEGLIGENCE: BLIND PERSON: WBETHER DUTY OF CARE OWED 


In Haley v. London Electricity Board, 107 S.J. 416, the plaintiff, a re- 
gistered blind man, was employed with the London County Couneil as a tele- 
phonist. On 29th October, 1956, he was walking alone on a pavement in 
Woolwich, feeling his way with a stick, in order to catch a bus which would 
take him to work, when he tripped over a guard whieh had been placed in 
front of an excavation made by the defendants and fell against a lamp post. 
In so falling, be struck his head which resulted in impairment of and, conse- 
quently, total loss of his hearing. The plaintiff claimed damages againat the 
defendants, alleging negligence and nuisance. 
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' Marshall, J., said that he was satisfied that the defendants had no direct 
knowledge that a blind person used to pass along the pavement where the 
excavation had .been made. Whereas everybody knew that in an area such as 
this there were many blind people, nevertheless, there was nothing in the 
circumstances surrounding the work that morning that could reasonably have 
caused the defendants to anticipate that a blind man would be passing that 
way. The defendants had placed sufficient warning notices ang obstructions 
by way of fencing in order to protect the public from the excavation, which 
would have warned off a normal person. As to whether a special duty of 
care was owed to a blind person, the authorities, namely, Hay v. Young [1948] 
A.C. 92, and Pritchard v. Post Office (1950), 94 Sol. J. 404, gave his lordship 
little or no option but to come to the conclusion that, in the absence of know- 
ledge, the defendants owed no special duty of care to the plaintiff. As regards 
nuisance, what the defendants had done was done under statutory powers, 
that in those circumstances the question of nuisance could not arise.—g.J. 


2 


Tas FALLEN Canopy 


Taz famous question, ‘‘Who is my neighbour ?’’, to which the law returns a 
restricted reply, has arisen again—this time in relation to a fallen concrete 
door-canopy rather than a snail in a ginger-beer bottle (Sharpe v. Sweeting 
and Son Ltd., [1963] 2 All E.R. 455). Nield, J., answered it by deciding that 
the wife of the tenant of a council house is the neighbour (in law) of the 
builder who erected the house—for the purpose, that is, of his liability to her 
for its negligent construction. A local authority had contracted with the de- 
fendant builders, that is to say, with independent contractors, to build houses 
on an estate that the local authority owned. It required the defendants to 
erect over the doorways concrete canopies to the local authority’s design. The 
defendants did so, but faultily, the reinforcing of the conerete not. being cor- 
rectly executed. In that they were negligent. The house was let by the local 
authority to a tenant., The canopy, or part of it; fell on the plaintiff, the 
tenant’s wife, and injured her. For this injury the defendants were held lia- 
ble, there being sufficient proximity of relation between an expected tenant’s 
wife and the builders to give rise to a legal duty on them towards her to take 
reasonable care. The circumstances were such that examination by the local 
authority of the constructed canopy was not to be expected. The case is, we 
think, of considerable legal interest, and of importance to builders and to 
building owners. To an architeétural purist it may seem also to point the 
moral of the desirability of refraining from erecting embellishment beneath 
which people pass, even if, as in the present case, they may be expected to have 
a life of sixty years, if properly erected. : 

` Be it noted that the local authority, the landlord, was not party to the action 
in the. case of Sharpe v. E. T. Sweeting & Son Ltd., which we have just been 
discussing, although the canopy in question was erected: at its instance (albeit 
negligently erected). The reason for this was that the landlord was immune 
from liability, as indeed the Court accepted. This immunity is long establish- 
ae “I can find”, said Lord Loreburn, L.C.,"in Cavaler v. Pope ([1906] A.C., 

p. 429) ‘‘no right of action in the wife of a tenant against the landlord 
either for letting the premises in a dangerous state or for failing to repair 
them according to his promise’’. The Oceupiers’ Liability Act 1957 s. 4 (1) 
seems to have “reversed: this in cases where the tenancy puts on the landlord 
the obligation to repair the premises, but does not touch cases where there is 
merely a letting of premises in a dangerous state. Under the standard of fit- 
ness enacted in s. 4(1) of the Housing Act 1957 regard is to be had to eight 
matters, of which the second is stability, but as this standard is relevant only 
in determining for the purposes of the Act whether a house is unfit for human 
liabitation, it presumably has no relevant application in the circumstances of 
Sharpe’s case. It was suggested in Sharpe’s case that the builders were acting 
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as agenta of the local authority in erecting the canopy, and therefore that they 
also could shelter under the umbrella of the landlord’s immunity, but that sub- 
mission failed, the Court holding that the builders were not agents, but were 
independent contractors, and that there was no circumstances sufficient to alter 
that relation as regards the canopy.—L./. . 


° ANIMAL: PROPENSITY, TO INJURE 


In Fitzgerald v. E. D. and A. D. Cooke Bourne (Farms), Ltd., 113 L.J. 560, 
the defendants appealed from a decision of Phillimore, J., given at Lincoln 
Assizes on February 6, 1963, whereby he directed that judgment be entered for 
the plaintiff in an action for damages for personal injuries caused to the plain- 
tiff by a horse in the possession, control or ownership of the defendants. : 

Two young unbroken fillies were kept by the owners for many months with- 
out complaint in a field across which ran a public footpath without hedge or 
fencing. As the plaintiff was walking along the footpath, the fillies galloped 
across the field from behind her and got in front of her; one of them swérved 
round towards her, and prancing ‘about, struck her with its shoulder and knock- 
ed her down. She was badly frightened and suffered a nervous breakdown. 
The owners’ groom admitted that the fillies had been troublesome and were a 
danger in the field, and the secretary of a hunt with life-long experience as a 
irainer gave evidence that, in this and two similar incidents not involving in- 
jury (and not known to the owners), the two fillies were behaving as fillies of 
that class would be expected to behave, that he would expect such an incident 
to be a reasonable possibility in such circumstances and that he would not put 
such horses in a field with a publie footpath. The Judge found that the fillies 
were not vicious, but were merely playful, and had a natural propensity to 
gallop up to and gather round people crossing the field, and that the filly had 
knocked the plaintiff down by getting too close to her, but without any inten- 
tion of causing her injury. 

It was held by the Court of Appeal that the plaintiff was not entitled to re- 
cover damages for the following reasons: (i) because, as to the ground of 
scienter, (a) (per Willmer and Danckwerts, L.JJ.), the plaintiff could not suc- 
ceed against the owners of the filly, an animal mansuetae naturac, unless she 
proved that the animal had to their knowledge a ‘‘vicious propensity” (viz., 
per Willmer, L.J., real likelihood of being dangerous or, per Danckwerts, L.J., 
propensity by attack to injure people), and this filly had merely, to the know- 
ledge of the first defendants a propensity to be playful; and (b) (per Diplock, 
L.J.,) an owner of domestic animals which were known to him to be vicious, 
in the sense of having propensity to attack, and which were grazing on land 
on which he had a right to depasture them, did not owe to a person exercising 
his right to use a highway, which passed across or adjoined that land, any duty 
to prevent the animals causing damage in the course of their following the 
natural propensities of their kind (Manton v. Brocklebank [1923] All E.R. 
Rep. 416, and dictum of Atkin, J., in Buckle v. Holmes [1926] 2 K.B., at p. 
130, applied) ; and (ii) because, as to the ground of negligence, to impose on 
the first defendants, as owners of the fillies, a duty to guard against a reason- 
able possibility or chance that the fillies (which were not vicious in the sense in- 
dicated in para. (i) (a) above) would accidently injure someone lawfully on 
the highway (viz., in the present case, the footpath) would be to impose too 
high a duty, namely, a duty ore than the standard of care of an ordinarily 
careful owner. —LJ. : 


Vicarious LIABILITY: DIRECTOR 


A sHoRT point, not covered by any direct authority, arose in Scobie v. Steele 
& Wison, Lid. ([1963] S.L.T. 45). A pedestrian was injured by a motor 
rar, owned by a limited company, which, at the time of the accident, was being 
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driven by one of the directors of the company. In an action brought by the 
pedestrian. against the company claiming’ damages, it was contended on behalf 
of the company that the doctrine of vicarious liability applied only in the 
ease of an employee or servant of the company, and a director, not being a 
servant of a company could not, therefore, involve the company in vicarious 
liability. ‘Counsel for the pursuer relied on Ormrod v. Crossville Motors, Ltd. 
([1953] 1 All E.R. 711) as an authority for the general proposition that ser- 
vice or agency are the bases on which vicarious liability for negligent driving 
of a vehicle is rested, and since the driver was acting as agent for the defenders 
at the time, the fact that he was a director was irrelevant. Lord Cameron de- 
cided that where a company director was driving a company vehicle with the 
knowledge and on the authority of the company on company’s business, and 
through his negligent driving was involved in an accident, the company may 
be made vicariously liable for that negligence. ‘‘That seems to me’’, Lord 
Cameron observed, ‘‘common sense and sound law’’.—L.J. 
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Industrial Relations Law in Maharashtra, Gujarat and Former Madhya Pradesh. 
By G. L. Korsari, Ex-Judge and Advocate. DELEHI-6: Metropolitan Book 
Co. (Private) Ltd., 1, Faiz Bazar. Bompay: N. M. Tripathi (Private) Ltd. 
1963. Roy 8vo. Pages xlvi -++ 516. Price Rs. 22.50 nP. 

Tris book gives a comparative study of various State Industrial Relations 
Laws of Maharashtra, Gujarat, C.P. and M.P. The provisions of the Bombay 
Industrial Relations Act, 1946, have been carefully explained in the commen- 
tary.. The book also gives texts together with commentaries of various Indus- 
trial laws. This work is primarily a presentation of legislative objectives and 
judicial interpretation of the Bombay pattern of industrial relations legislation. 
The learned author emphatically points out that every State must have an 
up-to-date comprehensive Labour Code embodying all provisions on the subject. 
We are sure that the book will be useful not only to the Bench and the Bar 
but also to labour management executives and trade union officials. 


Offences Against Property. By Q. A. MERCHANT, LL.M., Advocate, High Court, 
Bombay. Bompay: N. M. Tripathi (Private) Ltd., Princess Street. LONDON : 
Sweet & Maxwell Ltd. 1963. Roy 8vo. Pages xliii + 383. Price Rs. 20. 

Tus book deals with the principles of criminal law relating to the offences 
of Theft, Extortion, Robbery, Dacoity, Criminal Misappropriation, Criminal 
Breach of Trust, Receiving stolen property and Cheating. Bight chapters 
dealing with the above offences are carefully discussed with appropriate case 
law. All relevant cases are incorporated. There is a full discussion 
of both substantive and procedural law. This book is an useful addition to 
various legal treatises on the offences dealt with in this publication. 


Co-ownership and Partition. By SHampaupas Mirra, M.A., LL.B., Advocate. 
Catourra-13: Eastern Law House Private Ltd., 54, Ganesh. Chunder Avenue, 
Second edition. 1963. Roy 8vo. Pages xxvii 328. Price Rs. 12.50 nP. 
Tum law as to co-ownership is essentially a judge made law. Partition is the 

ultimate remedy of a dissatisfied co-owner. This book is designed to indicate 

the law and procedure as to partition among co-owners. The present edition 
has been thoroughly revised and considerably enlarged. Decisions of the 

. Supreme Court and of different High Courts are carefully referred to. The 

learned author has expressed his opinion that the Partition Act requires a good 
deal of further consideration by the Legislature. The text of the Partition Act 
is given in the Appendix. Courts and lawyers will find this book helpful in 
deciding intricate points of co-ownership and partition. 
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THE HON’BLE MR. JUSTICE S. M. SHAH. 


Mr. Justice Shah who retired from the bench on October 2, 1963, had 
a varied and interesting career. He was born at Cambay on October 3, 
1903, and received his early education at a school at Jambusar. He passed 
the Matriculation examination from the Baroda High School. In 1921, when 
the country was passing through a period of political unrest, he joined the 
Non-cooperation Movement. After a short time at the Gujarat Vidyapith 
he went to Rangoon to look after his brother’s business there. He re- 
turned to India in 1926 and after passing the High Court Pleaders exa- 
mination, started his practice at Jambusar. He then went to England 
and was called to the Bar in 1929. On his return, he started practice in 
the Bombay High Court. He was appointed a Judge of the Bombay High 
Court on December 12, 1959. During the short tenure of his office on 
the bench, Mr. Justice Shah made his mark as a conscientious and im- 
partial Judge. He delivered some well considered judgments which will 
no doubt be referred to for a long time to come as laying down the correct 
law, particularly the classic judgment in Kamlakar v. Scindia Steam 
Navigation Co. (62 Bom. ‘L.R. 995) which deals with the Admiralty 
Jurisdiction of the High Court of Bombay; two lucid judgments, one on 
the construction of s. 178A of the Sea Customs Act, 1878, in M. G. Abrol 
v. Amichand (62 Bom. L. R. 1043 at 1066), and the other in Nemkumar 
v. Mohanlal Hargovindas (64 Bom. L.R. 616) which deals with the Re- 
gistrar’s power of rectification under s. 56(2) of the Trade and Merchan- 
dise Marks Act, 1958; and the exhaustive judgment dealing with the 
question whether under the Bombay City Land Revenue Act, 1876, a 
purchaser is a ‘superior holder’ in Collector of Bombay v. Burjor (65 
Bom. L.R. 191). Apart from a number of articles on legal topics which 
Mr. Justice Shah contributed to this Journal between the years 1930 and 
1937, he is the author of two well-known books, one on the Law of 
Transfer and the other on Company Law. Now that he was reverted to 
the Bar to continue his work, albeit in an advisory capacity, we are con- 
fident that his large experience will be available to the public for many 
years to come. We wish him a fond farewell. 
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SECTION 28 OF THE BOMBAY RENT ACT.* 


Some time ago, an interesting controversy had arisen out of certain observa- 
tions of the Supreme Court in Babulal Bhuramal v. Nandram Shivram’ as to 
the exact nature, scope and extent of the jurisdiction of the regular Civil Courts 
to deal with disputes between landlords and tenants in view of s. 28 of the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947 (hereinafter 
referred to as ‘‘the Rent Act’’). The said controversy was seteat rest by the 
Bombay High Court by explaining the true scope of the Supreme Court judg- 
ment in two judgments delivered in Jaswantlal v. “Western Comp., India’”* 
and Abdul Kayum v. Ebrahim. One had thought that with these two judg- 
ments all the confusion in the matter had been cleared and that the Bombay 
High Court had been able to draw a well demarcated boundary to resolve the 
possible conflict of the jurisdiction of the regular Civil Courts vis-a-vis the 
Special Courts set up under s. 28 of the Rent Act. But the recent judgments 
of the Bombay High Court in two cases, namely, Ranjit Patiraj v. Behram* and 
Ramktshore `v. Vijayabahadursingh® have once again revived the interesting 
controversy as to the exact scope and extent of jurisdiction of the regular Civil 
Courts to deal with disputes between landlords and tenants in view of s. 28 of 
the Rent Act and it appears that s. 28 of the Rent Act promises to remain the 
lawyers’ delight and the litiganta’ ache for some time more. f 

The earlier controversy arising out of the judgment of the Supreme Court 
in Babulal Bhuramal v. Nandram Shivram arose out of the two passages in 
the said judgment on pages 957-958 of the said judgment and the writer of 
this article had referred to and dealt with the same in an earlier article pub. 
lished in 61 Bombay Law Reporter (Journal) at p. 151. It is, therefore, not 
necessary to cover the same ground once again in this article and this article 
is intended to explain the conflict created once more by the Bombay High 
Court in the two judgments referred to above. 

In order to better appreciate the judgments of the High Court, it is neces- 
sary to understand the facts of the cases before the High Court. In the first 
case, viz., Ranjit Patiraj v. Behram, the facts were that the respondents-de- 
fendants were the owners of the suit property who filed a suit against the 
appellant-plaintiff in the Small Causes Court of Bombay under the provisions 
of the Rent Act for eviction on the ground that he was a tenant and that rent 
was in arrears for more than six months. The plaintiff contested the suit 
contending that he was not a tenant of the defendants but was the tenant of 
one Atmaram Sadashiv who himself was a tenant of the defendants. The 
Small Causes Court tried issues which arose on these conflicting claims and 
came to the conclusion that the appellant-plaintiff was a tenant of the res- 
pondents-defendants and as he was in arrears of rent for more than six months, 
the Court made a decree. The plaintiff-appellant carried the usual appeals 
but failed. He then filed a suit in the Bombay City Civil Court alleging that 
he was a sub-tenant of Atmaram Sadashiv and that he had no privity of con- 
tract with the defendants and that he should be declared to be entitled to re- 
main in possession of the suit premises. He claimed necessary injunction re- 
straining the defendants from executing the warrant of possession in the Small 
Causes Court. The City Civil Court held that it had no jurisdiction and re- 
turned the plaint for presentation to the proper Court. It was against that 
order that the appellant-plaintiff had gone in appeal before the High Conrt, 
The facts in the other case, viz. Ramkishore v. Viayabahadursingh, were that 
‘the defendant was an employee of the Century Mills Ltd. and as such employee 
he was in occupation of the room in dispute belonging to the Century Mills. 
In or about. August 1958, the defendant allowed the plaintiff to stay with him 
to facilitate medical treatment for his ailing wife. The plaintiff, however, there- 

` Ld 

*By Ramesh M. Parekh, Advocate. 3 (1959) 61 Bom. L.R 1223. 


1 (1958) 60 Bom. L.R. 954, 8.0. 4 (1963) 65 Bom. L.R. 464. 
2 (1959) 6l Bom. L.R. 1087. 5 (1963) 65 Bom. L.R. 712. 
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after started asserting sub-tenancy in respect of the room which jeopardised 
defendant’s own tenancy with the Century Mills. The defendant thereupon 
commenced proceedings under s. 41 of the Presidency Small Causes Court Act 
in February 1960. When the matter reached hearing on August 7, 1962, the 
parties obtained a consent order whereby the plaintiff agreed to vacate in four 
months and reserved to himself the right to file a suit for declaration regard- 
ing his right ef sub-tenancy in the suit premises within the said period of- four 
months. After this consent order was obtained, the plaintiff instituted a suit 
against the defendant in the Bombay City Civil Court for a declaration that 
he was a sub-tenant of the suit premises and for an injunction restraining the 
defendant from executing the order obtained by him under s. 41 of the Presi- 
dency Small Causes Court Act. He also applied for a temporary injunction 
which the learned Judge refused to grant and it was from that order that the 
plaintiff went in appeal to the High Court when the High Court delivered the 
judgment referred to above. 


Coming first to the judgment of the High Court in Ranjit Patiraj v. Behram, 
the High Court considered the language of ss. 28, 29 and 29 (a) and 
held that the provision in s. 29(a) of the Rent Act declaring that nothing con- 
tained in s. 28 or 29 of the Rent Act shall be deemed to bar a party tg a suit 
from filing a suit in the competent Court to, establish his title to the premises 
referred to the title in a very limited and narrow sense and held that the 
word ‘‘title’’ must only mean such title as does not fall within the provisions 
of the Rent Act, i.e. it is not a title based on tenancy or sub-tenancy. The 
High Court thereafter referred to the observations of the Supreme Court in 
Babulal Bhuramal v. Nandram Shivram at pages 957-58 and held that the duly 
title which was contemplated under s. 29 was a title de hors the Rent Act and 
not a title arising out of provisions of the Rent Act. The High Court negativ- 
ed the argument that the Civil Courts would have jurisdiction to deal with 
the dispute between the parties in view of the judgment of the High Court in 
Madhavprasad Kalkaprasad v. Indirabai® and Shivaling Gangadhar v. Nav- 
nitlal,” as according to the High Court the said two judgments could no longer 
be binding in view of the decision of the Supreme Court in the case of Babulal 
Bhuramal v. Nandram Shivram. Since the High Court had delivered the ` 
judgment both in Ranjit Patiraj and Ramkishore Pandit by relying on the 
observations of the Supreme Court in Babulal Bhuramal v. Nandram Shivram, 
it would not be out of place to recapitulate in short the facts in that case. In 
that case, plaintiff No. 1 was a tenant of the premises in question of defendant 
No. 1. Plaintiffs Nos. 2 and 3 were persons to whom the premises were sub-let 
by plaintiff No. 1. Defendant No. 1 as the landlord gave notice to quit to 
plaintiff No. 1 on December 6, 1947. Thereafter he filed a suit being Suit No. 
483/4400 of 1948 in the Court of Small Causes, Bombay, on April 29, 1948 
whereby he sought to evict plaintiff No. 1. To this suit, defendant No. 1 
also made plaintiffs Nos. 2 and 3 parties to the suit alleging that they 
were trespassers and had no right to be on the premises. The Small Causes 
Court held that plaintiffs Nos. 2 and 3 were not lawful sub-tenants and 
the sub-letting to them by plaintiff No. 1 being contrary to law, the latter had 
deprived himself of the protection of the Act. An appeal against the decree 
was unsuccessful and the revision application made to the High Court was 
summarily dismissed. Thereafter the plaintiffs filed a suit in the City Civil 
„Court (out of which the matter went to the Supreme Court) praying inter 
alta for a declaration that plaintiff No. 1 was a tenant of the defendants and 
was entitled to protection under the Rent Act and that plaintiffs Nos. 2 and 3 
were the lawful sub-tenants of plaintiff No. 1 and were entitled to the posses- 
sion, use and occupation of the premises as sub-tenants thereof. The City 
Civil Court held that it had jurisdiction to try the suit but dismissed the same 
on the ground that there had been no lawful sub-letting of the premises to 


6 (1952) 55 Bom. L.R. 21. 7 (1957) 60 Bom. L.R. 374. 
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plaintiffs Nos. 2 and 3 as the provisions of s. 10 of the Rent Act of 1944 had 
not been complied with. Against that decision the plaintiffs made an appeal 
in the High Court which appeal was dismissed on the ground that the City 
Civil Court had no jurisdiction to entertain the suit, as the suit involved a 
question arising out of the provisions of the Rent Act and was triable exclu- 
sively by the Court of Small Causes, Bombay. Plaintiffs Nos. 2 and 3 pre- 
ferred an appeal to the Supreme Court from the judgment of the High Court. 

If these facts are borne in mind,—and it is very necessary to bear the same 
in mind—then it will be clear that the facts of the case before the Supreme Court 
and that before the High Court both in Ranjit Patiraj v. Behram and Ram- 
kishore v. Vijayabahadursingh were totally different. It is material to note 
that in the case before the Supreme Court there was no dispute that plaintiff 
No. 1 was not the contractual tenant of the defendant landlord. The material 
question was whether plaintiff No. 1 continued to enjoy possession as a statu- 
tory tenant against whom no order in judgment could be passed notwithstand- 
ing the termination of his contractual tenancy by the landlord, if'he was ready 
and willing to pay the rent and observe and perform the terms of tenancy. 
Now the question whether he was ready and willing to pay the rent and ob- 
serve and perform the terms of tenancy and, therefore, was entitled to pro- 
tectiomunder the Rent Act, could only be gone into by the Special Court set 
up under s. 28 of the Rent Act as it would be a question arising out of s. 12 of 
the Rent Act. Again, plaintiffs Nos. 2 and 3 prayed for a declaration that 
they were lawful tenants of plaintiff No. 1 and were entitled to protection as 
such under the Rent Act. This would clearly mean that in support of their 
claim plaintiffs Nos. 2 and 3 would have to and did rely on the provisions of 
s. 14 of the Rent Act, and, as rightly held in Babulel Bhuramal v. Nandram 
Shivram, any question arising out of the Rent Act could only be gone into by 
the Special Court set up under s. 28 of the Rent Act. None of the plaintiffs 
in the case before the Supreme Court was claiming a title de hors the Act 
and, therefore, the City Civil Court did not have jurisdiction to entertain a 
claim of title which arose out of provisions of the Rent Act. It was in empha- 
sising the frame of the suit as filed that the said observations of the Supreme 
. Court were made and they must be read as such. 

Coming now to the the facts in the case of Ranjit Patiraj v. Behram, the 
facts were totally different in so far as the plaintiff who filed the suit in the 
City Civil Court did not admit that he was the contractual tenant. According 
to the plaintiff, the contractual tenant was one Atmaram Sadashiv whose tenancy, 
according to him, was outstanding and that he was a lawful sub-tenant of the 
said Atmaram Sadashiv. The Small Causes Court found that the plaintiff in 
the City Civil Court was the tenant of the defendant-landlord and accordingly 
passed the decree. While it is no doubt true that plaintiff in the City Civil 
Court suit asserted a right of sub-tenancy under s. 14 of the Bombay Rent Act, 
there is one important point of distinction in the case of Ranjit Patiraj from 
the case before the Supreme Court in Babulal Bhuramal; whereas in Babulal 
Bhuramal’s case there was no dispute as to the source through which the 
plaintiffs claimed to be the lawful sub-tenant, in Ranjit Patiraj’s there 
was a dispute as to the source through which the plaintiff wag claiming 
his title of sub-tenancy. This at once raises the question as to whether the 
suit of the plaintiff was maintainable either in the City Civil Court or in the 
Small Causes Court. Admittedly, according to the plaintiff, the tenancy of 
the suit premises stood in the name of one Atmaram Sadashiv whose tenancy, 
according to the plaintiff, was outstanding as the defendant-landlord had not 
filed a suit against Atmaram Sadashiv. If that were so, then the plaintiff ob- 
viously could not have filed a suit in the Small Causes Court under s. 14 of 
the Rent Act, as the interest of the tenant under whom the plaintiff alleged to 
claim had not yet been determined. Under s. 14 of the Rent Act, the condition 
precedent for investigation of any claim for the lawful sub- tenancy or 
otherwise would arise only when the interest of the tenant through whom 
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the plaintiff claimed was determined and it was only then that he could 
maintain a suit under s. 14. Hence, the title which the plaintiff in Ranjit 
Patiraj was claiming was de hors the Rent Act. The suit was, therefore, cog- 
nizable by the City Civil Court only. 

In Ramkishore’s case the High Court went a step further and stated not 
merely that the judgment in Madhavprasad’s case was impliedly over-ruled 
by the observations of the Supreme Court in Babulal Bhuramal v. Nendram 
Shivram but by further stating that the Division Bench of the Bombay High 
Court which decided Abdul Kayum v. Ebrahim had not referred to the lan- 
guage of s. 28 in deciding the said matter. The High Court purported to 
follow the judgment in Babulal Bhuramal v. Nandram Shivram. The follow- 
ing passages from the judgments of the High Court in Ranjit Patiraj v. Behram 
and Ramkishore v. Vijayabahadursingh deserve to be carefully considered. In 
Ranjit Patiraj v. Behram at page 465 the High Court has said that 

“The word ‘title’ must then have a limited meaning and must only mean such title 
as does not fall within the provisions of the Act, i.e. which is not a title based on tenancy 
or sub-tenancy,” 3 
and in Ramkishore’s case, on page 717, the High Court stated: 

“ With respect, it is impossible to say as was said in Madhavprasad’s case that 
even though the plaintiff alleges tenancy and asks for possession or injunction if in 
possession, the case still does not fall within the ambit of s. 28 and the regular Courts 
would be competent to entertain and try the same. With respect, even the reliance on s. 29A 
of the Rent Act which excludes suits on title was not justified since the learned Chief 
Justice himself in Harswarup Khannamal v. Nandram,' sitting with Dixit J. held that 
the title contemplated was a title de hors the Act, a view which has subsequently been 
approved by the Supreme Court in Babulal Bhuramal v. Nandram Shivram...In our 
opinion, this decision is directly contrary to the decision in Madhavprasad Kalka- 
prasad v. Indirabai hereinabove referred to.” 

And, 

“|. Unfortunately, however, the Court does not seem to have been even referred 
to the language of s. 28, which in express terms bars the jurisdiction of regular Courts 
in respect of such suits and enables the special Court only to deal with them.” 
and, again, 

“...If the language of s. 28 of the [Bombay] Rent Act had been convassed before 
the learned Judges, it seems to us, they would probably have taken a different view. In 
view of the express language of s. 28, the decision of the Supreme Court in Babulal 
Bhuramal v. Nandram Shivram and of the Division Bench of this Court in Harswarup 
Khannamal v. Nandram, we are of the opinion that jurisdiction in such cases is vested 
only in the special Court and that, therefore, the Bombay City Civil Court has no juris- 
diction to entertain a suit of this nature.” 

Comparing the facts of the other case, in Ramkishore v. Vijayabahadursingh 
with the case before the Court in Babulal Bhuramal v. Nandram Shivram it is 
obvious that the same are totally different. In Ramkishoré’s case the defend- 
ant in the City Civil Caurt had originally filed an application under s. 41 of 
the Presidency Small Causes Court Act on the ground that the plaintiff was 
his licensee and the Small Causes Court passed the order referred to above 
when the matter reached for hearing before it. The defendant did not admit 
that the plaintiff was a tenant of the defendant in respect of the premises. The 
plaintiff contended that he was a tenant of the defendant under a contract (the 
Transfer of Property Act) which is clearly de hors the Act and it was for- 
asserting that title that the plaintiff filed a suit in the City Civil Court. In 
this case there was no termination of his tenancy, and when the High Court 
said that in this case the sub-tenant claimed to be entitled to remain in posses- 
sion, it was because, according to the plaintiff,\his occupation of the suit pre- 
mises was as a tenant of the defendant and the tenancy in respect thereof was 
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outstanding. Admittedly, if the plaintiff was a tenant, his tenancy had not 
been determined and, therefore, he would have been entitled to remain in occu- 
pation of the suit premises and the plaintiff’s suit was properly instituted in 
the City Civil Court as the title which he claimed to the suit premises was a 
title de hors the Act. Merely because the plaintiff prayed in the plaint for a 
declaration that he was a sub-tenant of the suit premises did not make it a suit 
arising out of the provisions of s. 14 of the Rent Act. The title*which he was 
claiming did not arise out of the provisions of the Act in so far as he did not 
claim any relief against ultimate landlord of the suit premises who was not 
even a party to the suit. It was against his own landlord (viz. the tenant) that 
he had filed a suit for a declaration for asserting his tenancy and the mere fact 
that he used the words ‘‘sub-tenant’’ cannot affect the merits of his case. 


If these facts are borne in mind, as indeed one must, it is clear that the 
judgment of the Bombay High Court in Madhavprasad’s case is correct and 
the judgment of the Bombay High Court in Abdul Keyum v. Ebrahim in 
which the facts were similar to the facts in Madhavprasad’s case is also correct. 
The title claimed in Madhavprasad’s case was also a title arising out of con- 
tract and as such the Bombay High Court held that the regular Civil Courts 
were competent to try the suits. Shortly stated, the facts in Madhavprasad’s 
case were that the plaintiff claimed to be a sub-tenant of the defendant who 
was a tenant of the premises. The defendant filed a suit in the Small Causes 
Court for ejecting one Anna Patil alleging that Patil was a sub-tenant. Patil 
admitted the fact and agreed to vacate the premises. Thereupon an order was 
passed by the Small Causes Court on May 14, 1945, ordering Patil to vacate 
his premises. The defendant obtained a warrant of possession and the plain- 
tiff offered obstruction. The defendant took out an Obstructionist Notice and 
the plaintiff was ordered to hand over possession to the defendant. The plain- 
tiff thereupon filed the suit in the High Court for a declaration that he was a 
tenant of the defendant and as such entitled to remain in possession of the pre- 
mises. He also sought for a declaration that the defendant was not entitled to 
execute the order of the Small Causes Court. The High Court held that the 
suit was specifically a suit of title. This was not a case where the relationship 
of landlord and tenant was admitted and the tenant claimed for possession. 
This was a case where the relationship was in dispute and what the plaintiff 
wanted from the Court was establishment of his title that he was the sub-tenant 
of the defendant of the premises. It was only when the title was established 
that he could ask for the relief at all. In Ramktshore’s case, the plaintiff claim- 
ed that he was a tenant of the defendant and the plaintiff’s claim was denied 
by the defendant. The relationship was thus in dispute and what the plaintiff 
wanted from the Court was the declaration of his title that he was a tenant of 
the defendant in respect of the suit premises. Thus the facts are on all 
fours with the facts in Madhavprasad’s case and the facts in Abdul Kayum v. 
Ebrahim. f 

It is, therefore, sumbitted with great respect that the above two judgments 
of the Bombay High Court in Ranjit Patiraj v. Behram and Ramkishore v. 
Vijayabahadursingh do not appear to have correctly determined the scope of 
jurisdiction of the regular Civil Courts in matters arising between landlords 
and tenants in which there are rival claims of jurisdiction of the regular Civil 
Courts and the Special Courts set up under s. 28 of the Rent Act and that the 
same require to be reconsidered. 


P.8. :—It is interesting to note that since this article was written, the Supreme 
Court has on April 22, 1963, delivered a judgment in Civil Appeal No. 75 of 
1962 (Messrs. Gorakhram Goculchand v. Raigada Topandas) and has held 
therein that the true scope of the extent of its observations in Babulal Bhura- 
mal v. Nandram Shivram had been correctly explained by the Bombay High 
Court in Jaswantlal v. Western Comp. Indta. The Supreme Court has also 
approved of the judgment of the Bombay High Court in Govindram Salamatrat 
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v. Dharampal. In fairness to the Judges who decided the cases of Ranjit and 
Ramkishore it must be said that the above judgment of the Supreme Court was 
delivered after they had delivered their judgments in the said two cases and hence 
they did not have the benefit of the views of the Supreme Court on the point. 


© 


PREVIOUS ERRONEOUS DECISION ON POINT OF LAW AND 
RES JUDICATA.* 


Ir was held by the Bombay High Court in Raghuvira Vyasaraya v. Govind 
Mogre’ that there is no provision in the Bombay Tenancy and Agricultural 
Lands Act, 1948, which confers a right upon the landlord to obtain possession, 
from the tenant if he terminates the tenancy on the ground that the tenant was 
in default of payment of rent for three years. Section 25 of the said Act, in 
their Lordships’ opinion, does not confer any substantive right upon the land- 
lord to obtain possession from the tenant. Section 25(/) imposes an obliga- 
tion upon the Mamlatdar to give relief to the tenant in certain cases, when 
the tenant has not paid rent and that obligation is removed by sub-s. (2) in 
eases where the tenant is in default for three years. It is further laid down 
that s. 29(3) confers upon the Mamlatdar a discretion to pass any proper order 
on the application of the landlord. The said decision was regarded, for a 
pretty long time, as a leading authority, establishing the law on this point and 
several applications of the landlords were accordingly disposed of by law Courts 
relying on it. Recently, the Supreme Court has overruled the said decision 
in its judgment in Raja Ram v. Aba Maruti.2 It goes without saying that 
those actions which are pending in the law Courts are certainly governed by the 
decision of the Supreme Court. However, whether the finding of the eom- 
petent Court, based on the decision of the Bombay High Court, which has been 
subsequently overruled by the Supreme Court, will operate as res judicata in 
the future litigation between the same parties, is a question of both acadamic 
and practical importance and interest. It is, therefore, quite opportune to de- 
vote our time for its discussion. The present article is an humble effort to deal 
with the point with a special reference to the above cited decisions, in the light 
of judicial precedents. 


The decision in Govind Mogre’s case referrred to above involved a question 
of the interpretation of the provisions of s. 25(2) and s. 29(3) of the Bombay 
Tenancy and Agricultural Lands Act, 1948. In the above-mentioned Raja 
Ram’s case the Supreme Court held that the interpretation of the Bombay High 
Court is wrong. The points for our discussion in the present article are :— 


(1) Whether the parties are at liberty to re-agitate a certain point which 
is already decided in a previous suit between the same parties on the ground 
that a point of law can never be a res judicata? 


(2) Whether a previous decision on the point of Jaw in a suit between the 
same parties does not operate as a res judicata as the previous interpretation 
of law is subsequently declared to be wrong by the higher Court not in that 
ease but,in another proceeding between different parties? 

(3) Whether the principle of res judicata can be disregarded for the reason 

‘that to give effect to it is to perpetuate injustice in future? 

Presently I shall deal with these points one by one. 

Under the Civil Procedure Code, 1882, there was a conflict of judicial opi- 
nion as to whether a question of law operated as a res judicata. Decisions of 
the Madras and Bombay High Courts were in favour of the view that a ques- 
tion of law did not operate as res judicata whereas High Courts of Calcutta 


* By R. A. Kulkarni, B.A. (zone. }, LLB., 1 [1955] Bom. 1069. 
Civil Judge & J.M.F.C., Gadhinglaj. 2 (1961) 64 Bom. L.R. 569, S.C. 
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and Allahabad held to the contrary. In order to put an end to the controversy 
and give effect to the view of the Calcutta and Allahabad High Courts, cl. (a) 
of para. 1 of s. 11 originally proposed was framed by inserting the words: ‘‘by 
a finding of fact or of law or of both’’, but the subject was ultimately found 
unsuitable to the scheme of skeleton, of the Code and was consequently struck 
out. Section 11 of the present Code, which embodies the English rule of estop- 
pel by verdict, makes no distinction between an issu of law afd an issue of 
fact. Hence, it cannot be doubted even for a moment that s. 11 of the Civil 
Procedure Code is applicable to both issues of fact and of law with equal force. 


The Bombay High Court had an occasion to consider, probably for the first 
time,. the question as to whether an issue of law was res judicata inter partes, 
in its decision in Chamanlal v. Bapubhat.2 It was a suit for the recovery of 
eleven years’ arrears of the plaintiff’s share in a certain Government allowance 
received by the defendant and for an order directing defendants to pay him and 
his heirs in future. In the previous suit between the same parties it was held 
by the High Court that twelve years’ arrears could be recovered. It was con- 
tended on behalf of defendants that under the Limitation Act, 1877, only three 
years’ arrears could be recovered. The lower Court came to the conclusion 
that the previous decision between the same parties continued to bind them 
and hence the suit was decreed. The High Court held that the previous deci- 
sion between the same parties to the effect that arrears for twelve years could 
be awarded was not res judicata in the sense that the High Court was bound 
ever after to decide that the claim for twelve years’ arrears was good. 
During the course of the judgment, Parsons J. formulated a broad proposition 
of law that a point of law can never be res judicata. A strong reliance was 
placed on the observations of the Madras High Court in the decision in Par- 
thasardi v. Chimnakrishna+ wherein the High Court was confronted with the 
same point of law. It was held that the erroneous decision of a competent tri- 
bunal on a question of law directly and substantially in issue between the same 
parties does not prevent a Court from deciding the same question arising be- 
tween the same parties in a subsequent suit according to law. The observa- 
tions of the Madras High Court, relied upon by the Bombay High Court in 
Chimanlal’s case, run as under (310): 

“Although considerations of convenience have established the rule that the final 
decree of a competent Court is decisive of the rights it declares or refuses notwith- 
standing it may have proceeded on an erroneous view of the law, and although the 
same considerations have established the rule that the determination by a competent 
Court of questions of fact directly and substantially in issue are binding on the parties, 
these considerations do not suggest the expediency of compelling the Courts to, refuse 
to give effect to what they have ascertained to be the law. The term estoppel by ver- 
dict indicates that such estoppels are confined to questions of fact, and no authority 
has been cited to warrant the application of the rule to the determination of an issue 
of law.” 4 

These observations do not mirror either the English law or the law in India 
correctly. We have already seen that the issue of law, like the issue of fact, is 
also within the scope of s. 11 of the Civil Procedure Code. The English law 
in this respect is quite in agreement with the Indian law on this point. Obtter 
dicta in Jones v. Lewis support the conclusion that there can be a bar of res 
judicata even where what was decided in the previous suit was a pure question 
of law. The sum and substance of the remarks in Jones’s case is that no ques- 
tion of fact which was directly in issue between the parties to the former suit 
and which was decided previously could be further litigated by either 
party and the same principle would apply to the exact point previously decided 
whether it were a point of law or of mixed law and fact. The same conclusion 
is arrived at in the decision in In re Graydon: Ex parte Official Receiver.© Re- 


3 (1897) LL.R. 22 Bom. 669. 6 [1919] I K.B. 328. 
4 (1882) LL.R. 5 Mad. 304. 6 [1896] I Q.B. 417. 
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lying on these decisions Halsbury’ has maintained that this principle applied, 
whether the point involved in the earlier decision, as to which the parties are 
estopped, is one of fact or one of law or one of mixed law and fact. It is, there- 
fore, evident that neither the English law nor the law in India makes any dis- 
tinction between an issue of law and an issue of fact with reference to the ap- 
plication of the doctrine of res judicata. Under these circumstances, it is not 
correct to say¢hat a point of law can never be res judicata and therefore parties 
are at liberty to reagitate the very point of law irrespective of the fact that 
the said point was finally decided by the competent Court in the previous suit 
between the same parties. 


It cannot be disputed that the previous decision on the point of law, although 
erroneous, does operate as res judicata. The said point is finally concluded by 
the Supreme Court in its decision in Mohanlal v. Benoy Kishna®. Ghulam 
Hasan J., who spoke for the Court, declared (p. 72): 


“There is ample authority for the proposition that even an erroneous decision on 
a question of law operates as ‘res judicata’ between the parties to it. The correctness 
or otherwise of a judicial decision has no bearing upon the question whether or not it 
operates as ‘reg judicata’.” 

Now, let us turn to the point as to whether decided cases can be re-opened 
merely because the interpretation put on the statutory provisions by the Court 
in the previous suit is subsequently held to be erroneous, not in that case, but 
in another proceeding between different parties, by a superior Court. 


In Nainappa Chetti v. Chidambaram Chettt® some debts which were held to 
be not binding on the Zamindari would, under the law as subsequently .explain- 
ed by the Privy Council in Sartaj Kuari v. Deoraj Kuari'®, be held to be bind- 
ing. It was argued that the finding in the previous suit between the same par- 
ties be wholly ignored and there should be an enquiry and decision de novo as 
to the validity of the mortgage-deed. It was held that a change in the law or 
a different interpretation of it by the appellate authorities, cannot operate to 
re-open matters which had previously become res judicata, A similar point 
had cropped.up before the Calcutta High Court in the case of Gowri Koer v. 
Audh Koer.11 It was held that where a division bench of the High Court de- 
cided, as a point of law, that a property had not passed under a certain deed 
of sale, and, subsequently, the decision on that point of law was in another 
case disapproved by a full bench, the decision of the division bench, (where the 
same plaintiff has again sued to recover the same property relying on the same 
deed of sale), is no less a res judicata, because, it may have been founded on an 
erroneous view of the law, or a view of the law which a full bench has subse- 
quently disapproved. The full bench of the Calcutta High Court had to con- 
sider the said point of law, in the case of Tarint Charan Bhattacharya v. Kedar 
Nath Haldar!2. In that case, a suit was instituted in 1924 for recovery of rent 
for four years and interest on arrears of rent at 75 per cent. agreed under a 
Kabulayat, executed by one Sitaladevi in 1880, in favour of the plaintiff’s pre- 
decessor-in-title. In 1898 the holding was sold in execution of a rent decree 
and was purchased by the defendant’s father. In 1915 a similar rent suit was 
brought by the former landlord in respect of the same land and defence was 
that defendants, as auction purchasers, were not bound to pay interest at 75 
per cent. under the Kabulayat and the same was in nature of a penalty. That 
suit was decreed and no appeal was filed against that decree. In the suit of 
1924, the same defence was taken. The lower Court held that the doctrine of 
res judicata would apply and decreed the suit. Relying on the decision in 
Anandamoyee Debi v. Soudamini Debya'?, the appellate Court held that the 
defendant being an auction-purchaser was not bound by the high rate of inte- 

7 Halsbury’s Laws of England, Vol. 13, 10 (1888) I.L.R. 10 All. 272, P.C. 

Art. 464, p. 410. 11 (1884) I.L.R. 10 Cal. 1087. 


8 [1953] A.T.R. S.C. 65. 12 (1928) LL.R. 56 Cal. 723, F.B. 
(1897) LL.R. 21 Mad. 18. 13 (1922) 27 O.W.N. 502. 
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rest, stipulated in the Kabulayat of 1880, and refused to give effect to the plea of 
res judtcata taken by the plaintiff. An appeal was preferred to the High Court 
against that decision and the division bench hearing that appeal, referred that 
matter to the full bench for decision. Rankin C.J., who delivered the judgment 
efor the full bench, considered the point as to whether erroneous decision on a 
pure question of law operates as res judicata in a subsequent suit where the 
same question has arisen. His Lordship answered the point in the affirmative 
with some modifications and remarked that to say that the previous decision 
was wrong and that it was wrong on a point of law or on a pure question of 
law and that, therefore, it might be disregarded was an indefeasible form of 
reasoning. In Rajaram v. Central Bank of India'4, the defendant-bank brought 
a suit against the plaintiff to enforce an equitable mortgage created by him in 
their favour in respect of his immovable property which was situated outside 
the ordinary civil jurisdiction of the Bombay High Court. A preliminary decree 
was passed in favour of the bank and was followed by a final decree for sale 
of the property. When the decrees were passed, the High Céurt had juris- 
diction according to the ruling in Hts Highness Shrimant Maharaj Yashvantray 
Holkar v. Dadabhai Cursetji Ashburner,'® both because, according to the said 
ruling, a suit on a mortgage was not a suit for land within the meaning of cl. 12 
of the Letters Patent of the Bombay High Court and also because the mortgagor 
carried on business in Bombay within the limits of the High Court’s original 
jurisdiction. The decision in Holkar’s case was, however, overruled sub 
sequently by a full bench of the High Court, in the case of India Spinning & 
Weaving Co. Ltd. v. Climax Industrial Syndicate'®, Before the property was 
sold, the plaintiff brought a suit against the defendant-bank, alleging that all 
the ‘proceedings taken under the defendant’s suit were null and void, as the 
Court had no jurisdiction, in consequence of the full bench decision, to entertain 
the suit. On these facts, it was held by the Bombay High Court, that the Court 
had jurisdiction to try the previous suit and that the point of jurisdiction was 
barred by res judicata for it was one that might have been raised by the defend- 
ant as a ground of defence to the suit that was brought against him. It was 
further held that a decided case cannot be re-opened, merely because, the view 
that was taken on a question of law in that case is subsequently upset, not in 
that case but in another proceeding between different parties by a superior Court. 
The facts in Mahadevappa Somappa v. Dharamappa Sanna'? were that in 1927 
defendant No. 2, a Hindu widow, adopted the plaintiff. In 1928, defendant No. 1, 
who was a distant agnate of the husband of defendant No. 2, sued for a declara- 
tion that the plaintiff’s adoption was invalid. There was a compromise decree to 
the effect that: the plaintiff?’s adoption was null and void, the reason for such 
compromise being that under the law of adoption, as understood then, defendant 
No. 2 had no power to adopt without the authority of her husband or consent 
of his undivided coparceners. Later on, in 1932, there was change in the law of 
adoption by the decision of the Privy Council in Bhimabau v. Gurunathgouda.18 
In 1935, defendant No 2 again adopted the plaintiff. On the strength of this 
adoption, plaintiff sued for a declaration that he was a validly adopted son of 
defendant No. 2’s husband. Defendant No. 1 contended that the adoption was 
invalid and the question of defendant No. 2’s right to adopt and the validity 
of plaintiff’s adoption were barred by res judicata in view of the decree in 
the previous suit. The trial Judge dismissed the suit as being barred by res 
judicata. The High Court allowed the appeal and set aside the decree of the 
lower Court. It was laid down that an earlier decision on the interpretation 
of the law would not operate as res judicata in cases where the cause of action 
was different. It is significant to note that the compromise decree would have 
certainly operated as res judicata irrespective of the fact that the same was erro- 
neous according to law as explained by the Privy Council, if the validity of the 
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adoption of 1927 was in question in subsequent suit between parties. It is, with 
respect, rightly held in Phundo v. Jangi Nath’? that where a judicial decision 
pleaded as constituting res judicata, in all other respects fulfils the requirements 
of the provisions of law, and no appeal has been preferred against it within 
limitation, it is immaterial whether such decision is or is not sound law. 


The English law seems to be in consonance with the decisions in India on 
this point. Relying on the decision in Att. Gen. v. Marquis of Hertford,2° 
Hardcastle?! has treated judgments on an equal footing with legislation in 
regard to the possibility of re-opening decided cases. He maintained that the 
judgments decide like cases, pending when the judgments are given, but do 
not re-open decided cases. In Poulton v. Adjustable Cover and Boiler Block 
Company?2 a certain patent was held valid and the question of the amount 
of damages had been referred to the Commissioner. During the pendency of 
the matter with the Commissioner, the opposite party got a revocation of that 
patent. On the strength of the revocation it was contended that the damages 
that had been awarded prior to the revocation of the patent could not be 
allowed. It was held that the contention that the patent was invalid was res 
judicata and damages should be awarded inspite of the revocation of the 
patent. Relying on the said decision, Halsbury2? has expressed his 
opinion to the effect that subsequent judgments do not re-open decided 
cases. A similar point was involved in the case of Broken Hill Pro- 
prietary Co. v. Broken Hill Municipal Cowncil.2+ The company had been as- 
sessed for 1917 to 1919 on a particular construction of a section of the Local 
Government Act, 1919, of New South Wales and that construction had been 
upheld by the High Court of Australia. The company was assessed by the 
same method following the same construction of the section for 1919 to 1921 and 
was upheld by the Supreme Court. It was contended before the Privy Coun- 
cil that the question as to the method of valuation was res judicata. Their 
Lordships negatived the said contention as being without substance. How- 
ever, their Lordships made it clear that the decision of the High Court re- 
lated to a valuation in a previous year and, no doubt, as regards that year, the 
decision could not be disputed. It was stated in Hoystead v. Commissioner 
of Taxation®> (p. 165): 

“|. Parties are not permitted to begin fresh litigations because of new views they 

may entertain of the law of the case, or new versions which they present as to what 
should be a proper apprehension of the Court of the legal result either of the con- 
struction of the documents or the weight of certain circumstances. If this were per- 
mitted litigation would have no end, except when legal ingenulty is exhausted.” 
These observations are very often relied upon as English law on the point of 
res judicata. As pointed out by Sen J. in the case of Mahadevappa, the deci- 
sion in this case was not based on the principle of res judicata, but really up- 
on admission made by the Commissioner relating to a fact which remained 
fundamentally the same in the successive litigation and there had been no 
change in law and the interpretation of the law. It is, therefore, respectfully 
submitted that these observations must be treated simply as obiter dicta. 


The whole discussion of the point may be summarized in the words of 
Chagla C. J., who has laid down the law on the point with utmost precision 
in the case of Province of Bombay v. Ahmedabad Municipality.26 His Lord- 
ship has laid down as under (p. 710): 


“...It is never safe to lay down extreme general propositions of law and we do 
not propose to say that in no case can a question of law not operate as res judicata. If 
certain facts had to be determined on an application of the law to those facts or an in- 
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terpretation of the law with regard to those facts, then the law applied to or inter- 
preted with regard to those particular facts would constitute res judicata, and it would 
not be open to a party to say that the law was different either in its applicability or in 
its interpretation with regard to those facts from what had been decided in the earlier 
suit. But if law is interpreted as a mere reasoning which leads up ultimately to the 
final decision, then that decision of law does not become res judicata in subsequent 
suits when the facta which have got to be determined are entirely different.” 

A previous decision although in contravention of the express provisions of 
law cannot be disregarded on the ground that it may cause hardship and in- 
justice to party. In Hub Lal v. Gulzari Lal,2” the previous decision uphold- 
ing the title of the plaintiff in contravention of the provisions of the Tenancy 
Act has been given effect to. The Madras High Court in Kaveri Ammall v. 
Sastri Ramter®8 respected the decree in the previous suit between the parties 
although such a decree could not be passed as the plaintiff was, at the date of 
the suit, able to claim no further relief than a mere declaration of his title. 
It has been positively laid down in the case of Chhaganlal v. Bai Harkha®® 
that the plea of estoppel by res judicata can prevail even where the result of 
giving effect to it will be to sanction what is illegal in the sense of being prohi- 
bited by statute. The object behind the principle of res judicata supports the 
said conclusion. It is evident that the rule of res judicata is not of absolute 
justice. At this juncture, it is significant to refer to observations in the lead- 
ing English decision in the Duchess of Kingston’s case.30 They run as under: 

“It would be productive of the greatest inconvenience and mischiefs, if, after a 
cause, Civil or Criminal, has been solemnly determined by a Court of competent and 
final jurisdiction, the parties could renew the controversy at pleasure, on the ground 
either of alleged error in the decision, or the real or pretended discovery of fresh argu- 
ments or better evidence. The slightest reflection will show that if some points were not 
established at which judicial proceedings must stop, no one could ever feel secure in the 
enjoyment of his life, liberty or property, while, unjust, obstinate and quarrelsome per- 
sons, especially such as are possessed of wealth or power, would have society at their 
mercy, and so convert it into one vast scene of litigation, disturbance and ill-will.” 

To sum up, the dictum that a point of law can never be res judicata is too 
broad and extreme to merit an acceptance without any modification. Accord- 
ing to the English law and the law in India as well, a point of law, like an 
issue of fact, may operate as res judicata in subsequent litigation between the 
same parties. Equitable considerations like injustice or hardship to any 
party, will not come in the way of the application of the said doctrine. A pre- 
vious erroneous decision even on the point of law may operate as res judicata 
although the same may not be in agreement with the law laid down by the 
superiar Court subsequently, not in that proceeding but in some other analo- 
gous case between different parties. When the question as to whether a pre- 
vious decision on the point of law operates as res judicata or otherwise has a 
direct bearing on the interpretation of certain provisions of law, we shall 
have to see for what purpose the interpretation of law was relied upon in the 
previous decision between the same parties. In cases where certain facts had 
to be determined on an application of the law to those facts or an interpreta- 
tion of the law to those facts, the law applied to or interpreted with regard to 
those particular facts will constitute res judicata irrespective of the fact that 
the application of the said provisions of law to similar set of circumstances or 
the interpretation of the same provisions of law is subsequently disapproved 
by the High Court or the Supreme Court, in some other case having similar facts. 
On the other hand, if the law was interpreted in the previous suit between the 
same parties as a mere reasoning for the ultimate decision and such an inter- 
pretation is subsequently declared as bad in law by the superior Court then 
such a previous decision will not become res judicata in future litigation be- 
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tween the same parties, especially when the facts for determination in a sub- 
sequent suit are totally different. 


In the conclusion it is respectfully submitted that the previous decisions 
between the same parties, wherein the interpretation of the provisions of law 
declared in Govind Mogre’s case was accepted as a mere reasoning for the 
final conclusion, will not operate as res judicata in the future litigation be- 
tween the sare parties in view of the decision of the Supreme Court in Raja 
Ram’s case. But in other cases in which certain facts had to be determined 
on the application of the law to those facts or an interpretation of the law 
with regard to those facts and the conclusion in one way or the other was 
arrived at in the previous suit between the same parties as regards the appli- 
cation of the law to those facts or some particular interpretation of the law 
was accepted, the party will not be at liberty to contend that the law was dif- 
ferent in its applicability or in its interpretation with regard to those facts 
from what had been decided in the previous suit between them. Hence, the 
previous decisions shall operate as res judicata although the same were based 
on the ruling of the Bombay High Court in Govind Mogre’s case which is 
recently overruled by the Supreme Court by its judgment in Raja Ram’s case. 


GLEANINGS. 


4 


MOTOR Insurance: CAR IN UNROADWORTHY CONDITION 


In Clarke v. National Insurance and Guarantee Corporation, Ltd., 113 LJ. 
578, the defendants, an insurance company, appealed from a decision of Davies, 
L.J., sitting as an additional Judge of the Queen’s Bench Division ([1963] 2 
All E.R. 470) declaring that the plaintiff was entitled to be indemnified accord- 
ing to the terms and conditions of an insurance policy with the defendants 
against his liabilities for damages and costs arising out of an accident involv- 
ing his motor car. 

The plaintiff was the owner of a four-seater car which was involved in a 
collision while he was driving it with eight adult male passengers. By reason 
of thé overloading, the steering, braking and control of the car were seriously 
impaired, and it was unsafe to drive it at the speed at which it was being driven at 
the.time of the collision. By an exception clause in an insurance policy issued 
by the defendants the defendants were not liable in respect of any accident, 
injury, loss, damage and/or liability caused, sustained or incurred while the car 
was ‘‘being driven in an unsafe or unroadworthy condition’. 

It was held by the Court of Appeal that the exception clause applied and 
the defendants were not liable under the policy, because by reason of the over- 
loading, the car was not roadworthy at the time at which it was being driven; 
and, therefore, was in an unroadworthy condition within the meaning of the 
exception clause. 

Per Pearson, L.J.: A ‘‘condition’’ of a car does not have to be permanent; 
it may be a temporary state in which the car is. —L.J. 


Divorce: CRUELTY 


‘(Tam time has come”, Lord Reid said in his speech in Golins v. Gollins, 
113 LJ. 480, ‘‘to decide whether or not intention is a really necessary 
element in cruelty’’, and the House of Lords by a majority of three to 
two proceeded to hold that an intention on the part of one spouse to injure the 
other is not a necessary element of cruelty as a matrimonial offence, though in- 
tention, if established, will be highly relevant to a charge of cruelty. ‘‘Cruelty’’, 
in matrimonial disputes, has a’long history behind it. The earlier cases dealt 
in the main with acts of physical violence, and were little concerned with‘ 
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motives or intentions; indeed in Kelly v. Kelly ((1870) L.R. 2 P. & D. 59) 
the Court found eruelty proved, Lord Penzance expressly stating that the 
husband said ‘‘he had no desire to injure [the wife] and it had never been 
asserted that he did”. In various cases thereafter it was shown that inten. 
tion to injure or to be cruel was not a necessary ingredient of cruelty (Squire 
v. Squire [1948] 2 All E.R., at p. 58; Jamieson v. Jamieson [1952] 1 All E.R. 
at p. 877). The germ of the doctrine that conduct is not crugl unless it is 
directed at the other party may be found in Horton v. Horton ([1940] 3 All 
E.R. 580), and later in Westall v. Westall ((1949) 65 T.L.R. 337) there was 
a dictum that ‘‘intention is an element in this sense that there must be conduct 
which is in some way aimed at by one person at the-other’’, That dictum was 
adopted in Kaslefsky v. Kaslefsky ({1950] 2 All E.R. 398)—a ease, said Lord 
Reid, ‘‘argued and decided in an atmosphere of phrases and presumptions more 
picturesque than of easy practical application’’—where the Court of Appeal 
held that ‘‘aiming at’’ the petitioner was an essential ingredient in cases of 
cruelty, and the test in Kaslefsky v. Kaslefsky was too literally applied in 
Eastland v, Eastland ([1954] 3 All E.R. 159) with the result that that deci- 
sion appears to be wrong on the facts. It is a tribute to learned Judges, ‘as 
Lord Reid pointed out in Gollins v. Gollins, that ‘‘in spite of the difficulties 
created by all these artificial tests there are very few reported cases where they 
have not been circumvented when justice required that’’. As we understand 
the decision of the House of Lords the principle of the matrimonial offence 
has not been swept away: cruelty is established if the conduct of the respon- 
dent spouse, taking into account the parties concerned and the particular cir- 
cumstances of the case, is so bad that the other spouse should not be called 
upon to endure it.—L.J. 





CRIMINAL Law: COMPETENCE or SPOUSE as WITNESS 


In Moss v. Moss, 113 L.J. 866, the Divisional Court decided that in criminal 
. eases, subject to certain common law and statutory exceptions, a spouse was in- 
competent to give evidence against the other, and the incompetence continued 
after a decree absolute for divorce or a decree of nullity (where the marriage an- 
nulled was merely voidabie) in respect of matters which arose during the, cover- 
ture, and applied to the spouses notwithstanding a decree of judicial separation 
(dictum of Lord Alvaney in Monroe v. Twisleton (1802) Peake Add. Cas., at 
p. 220, and of Lord Goddard, C.J., in R. v. Algar [1953] 2 All E.R., at p. 1383, 
explained) —L.d. 


SMOKING AT WORK 


A TRIBUNAL “of Industrial Injury Commissioners have thoroughly reviewed 
the law relating to claims for industrial injury benefit in respect of industrial 
accidents to which an employee’s smoking has contributed. In decision No. R(T) 
2|68, the claimant, a die-caster, was injured by an explosion which occurred 
when, during the course of his employment, he attempted to relight his 
cigarette, there being at the time an escape of gas from an unlit blowpipe un- 
known to him. Smoking at work was permitted. The commissioners ruled that, 
to determine whether an accident arose out of employment, the proper test 
to apply was whether a risk of the employment was a cause of the accident, 
unless the claimant had added or created a different risk which was the 
real cause of the accident, such matters of fact to be considered in a broad, 
common-sense manner. In this case the claimant succeeded because there 
was sufficient causal connection between the employment risks and the acci- 
dent as to permit a holding that the accident arose out of the employment. 
Another ground of appeal was that certain oil fumes from the claimant’s ma- 
chine induced him to smoke to stop invitation in his throat caused by the 
fumes; this ground was rejected, the tribunal holding that the real cause 
` of the smoking was that the claimant liked it. Finally, the commissioners, in 
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an obiter dictum, opined that simply because a claimant was injured as a 
result of an activity incidental to his employment, in the sense that it was 
an activity which did not interrupt his employment, such as smoking or suck- 
, ing sweets, it did not follow that the accident would arise out of his employ- 
ment.—8_J. 


TIME OUT or JOINT 

“O temps suspends ton voll”? The ery of the French poet to time to stop for 
the happy might be echoed by solicitors as limitation periods expire. The 
solicitor who neglects to start proceedings on behalf of his client is liable for 
negligence, if there was a reasonable chance of winning the case. In Yardley 
v. Coombes, 107 S.J. 575, the plaintiff, who was a lorry driver, had had a claim 
against his employers arising from a fall while getting into his cab. It was 
alleged that faulty maintenance by the employers had caused the grab-handle 
to come away, and the plaintiff hurt his shoulder. He had been previously 
treated for a tubercular condition and his shoulder became tubercular after 
the fall. Despite a denial of liability by the employers, no writ was issued 
within the three years following the accident. To establish damage flowing from 
the solicitor’s negligence, the plaintiff had to show that there were grounds 
for supposing that an action would have been successful. Damages payable 
by the solicitor would then have to be assessed by taking the amount that might 
have been awarded, and adjusting it to take into account the chances of suc- 
cess. These principles were established in Kitchen v. Royal Air Force Associa- 
tion [1958] 1 W. L. R. 563, which seems to have been the only other similar 
case. The association had instructed a solicitor for’ the plaintiff, whose hus- 
band had been electrocuted in circumstances for which the electricity company 
might have been liable. The solicitors allowed the time-limit for proceedings | 
under the Fatal Accidents Acts to expire. Later, the company made an ez gratia 
payment to the association to be. passed on to the plaintiff, but she was not 
told where it came from. It was established that the solicitors were acting for 
the plaintiff, rather than for the association, and so the delay was breach of 
duty to her. They themselves lost the benefit of the Limitation Act as the 
concealment of the source of the payment was sufficient frand to prevent time 


running.—S.J. ; 


REVIEWS. 


Law of Bals. By P. V. Rama KRISHNA, B.A., B.L. ALLAHABAD: Law Book Com- 
pany, Sardar Patel Marg, 1963. Demi 8vo. Pages xxiv-+-461. Price Rs. 17.50. 


Tue provisions relating to Bail are scattered over several sections of the 
Criminal Procedure Code. Chapter XX XIX of the Criminal Procedure Code 
is not exhaustive of all the provisions relating to Bail. There are several sec- 
tions in other chapters of the Code which contain provisions governing the grant 
of Bail under various circumstances. All these provisions have been arranged 
in this book under appropriate headings and dealt with exhaustively. The 
whole subject has been critically examined so as to throw fresh light on the in- 
terpretation of various sections. This. book will prove to be a valuable aid to 
the Bench, the Bar and the Police. 


Prevention of Food Adulteration Act. By R. B. SETHI, B.sc., LL.B., Advocate. 
ALLAHABAD: Law Book Company, Sardar Patel Marg. Fourth Edition. 1968. 
Roy 8vo. Pages xix -+ 486. Price Rs. 15. 


Tue growing popularity of this work has been clearly established. Within a 
short time of two years a new edition has been called for. The object of the Pre- 
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vention of Food Adulteration Act, is to prevent adulteration of food. The 
adulteration of food by unscrupulous vendors is a big menace to public health 
and stringent measures are absolutely necessary to guard against this menace. 
The commentary in this edition expounds clearly the law in the light of decisions, 
reported up to date. Synopsis headings are given to facilitate easy reference.’ 
Several important Appendices have been added.to this edition. The Bench, the 
Bar and the officers who have to administer this Act will find this edition of 
valuable assistance. 


The Hindu Succession Act. By R. B. Sermi, Advocate. Present edition by T. P. 
GoPALAKRISHNAN, B.A., M.L., Advocate. ALLAHABAD: Law Book Company, 
Sardar Patel Marg. Third Edition. 1963. Roy 8vo. Pages xxviii + 312. 
Price Rs. 12. 

Tue Hindu Succession Act, 1956, has given rise to many important decisions. 
The Act amends and codifies the law relating to intestate succession. It applies 
to every Hindu whatever the school of Hindu law to which he might have previ- 
ously belonged. Cases reported since the publication of the second edition have 
been carefully noted in this edition. The legal principles have been explained 
in simple language. Several valuable Appendices containing different analogous 
Acts have been given. Courts and lawyers will find this edition very helpful in 
dealing with the provisions of the Act. 


The Fatal Accidents Act. By RasenpRA Nata Dwiven1, Advocate. ALLAHABAD: 
Law Book Company, Sardar Patel Marg. 1963. Demi 8vo. Pages xvi + 161. 
Price Rs. 8. 


Tms Act gives a right of action to the executor, administrator or representative 
of the deceased person by the wrongful act of the defendant, It was preceded by 
the Legal Representatives Suits Act, 1955. These two Acts go hand-in-glove with 
each other and confer very valuable rights. Sectionwise commentaries on both 
these Acts have been carefully given. The commentary has been devised in an 
illustrative way. All important topics bearing on the subjet have been elabo- 
rately discussed. The book will prove highly useful to the Bench and the Bar. 


The Cattle Trespass Act. By U. SINGH, M.A., LL.B. ALLAHABAD: Law Book 
Company, Sardar Patel Marg. 1963. Demi 8vo. Pages xjv + 156. Price Rs. 7. 


THis is a commentary on the provisions of the Cattle Trespass Act. The 
- administration of this Act by Courts has given relief to the general public suffer- 
ing from the trespass of cattles. This Act gives statutory expression to the need 
for effectively dealing with the owners of trespassing cattle, The object of this 
Act is to save agriculturists whose valuable crops are in constant danger of being 
consumed by trespassing cattle. The provisions of the Act have been clearly 
explained. All problems arising under the Act have been carefully discussed. 
Decisions bearing on the provisions of the Act have been taken into account. 
Where there is a conflict of decisions the learned author has boldly expressed his 
own views. Courts and practitioners will find this book of very great use. 


Law Diary 1964. Poona: Law Book House, 278/3, Narayan Peth. Demi 8vo. 
Pages 384, Price Rs. 3.50 nP. 
Tms is the twelfth year of publication of a table law diary which has proved it- 
self useful to lawyers. It gives a full page to a day and contains much useful infor- 
mation including all the tables of Court-fees and stamp and process fees rates. 
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REPORTS 


ORIGINAL CIVIL. 


Before the Hon'ble Mr. J. R. Mudholkar, Acting Chief Justice, and Mr. Justice Shah. 


COOVERJI JETHABHAI SHAH v. AMIR ABDULALI KACHWALA.* 


Civil Procedure Code (Act V of 1908)—Indian Limitation Act (IX of 1908), Sec. 19— 
Necessary co-plaintiffs subsequently made defendants to plaintiffs sust-—Plaintiff not 
averring or proving that such persons had refused to be joined as co-plaintiffs—Whe- 
ther plaintiff's suit liable to be dismissed on ground of such non-averment or proof— 
Statement made by person that his liability upon a debt has been discharged—Whe- 
ther such statement an acknowledgment of debt within s. 19 of Indian Limitation Act. 


A suit cannot be dismissed upon the sole ground that the plaintiff has not averred 
or proved that some persons who ought to have been made co-plaintiffs and were 
subsequently made defendants to the suit had refused to be joined as co-plaintifis. 

Pyari Mohun Bose v, Kedarnath Roy, Biri Singh v. Nawal Singh’ and Monghibai 
v. Cooverji,‘ referred to. 

Where a person makes a statement to the effect that his liability upon a debt has 
been discharged, that statement cannot be regarded as an acknowledgment of debt 
which could be availed of for extending time under s. 19 of the Indian Limitation 
Act, 1908. 

Narsingdas v. Chhaikodilal N. A. H. Appasami v. Morangam,’ Harlock v. Ashk- 
berry’, Chhaterdhari Mahto v. Nasib Singh’ and Sheikh Mahomed v. Jamaluddin, 
referred to, 


Tue facts appear in the judgment. 


M. B. Chitre, with Mahendra H. Shah, for the appellant. 
E. G. Vahanvati, with J. C. Dias, for the respondents. 


MupxHoikar Actg. C. J. This is an appeal by defendant No. 1 to a suit for 
the enforcement of a mortgage and of the personal covenant contained in it. 

Briefly stated the facts are these: Defendant No. 1 mortgaged a house belong- 
ing to him and situate at Mahabaleshwar with one Safiabai and her son Shiraz 
on May 4, 1950, by depositing the title deed of the said house. The considera- 
tion for the mortgage was Rs. 40,000 and interest was agreed to be paid thereon 
at the rate of six per cent. per annum. The due date for the redemption of the 
mortgage was May 4, 1951. Safiabai died on April 7, 1951, and Shiraz died 
the very next day. The present plaintiff, Amir Abdulali, is another son of 
Safiabai and defendants Nos. 2 and 3 are the daughters of Safiabai. It is ad- 
mitted that these three persons constitute the only heirs of Safiabai and Shiraz. 

The plaintiff alone obtained a succession certificate on March 18, 1952, entitl- 
ing him to recover all the debts and assets due to the estate of Shiraz and this 
succession certificate was extended on October 29, 1952, to the mortgage in 
question. As nothing was paid on the mortgage, the plaintiff instituted a suit 

“Decided, September 20, 1960. 0.0.3. 4 [1956] AIR. Nag. 267. 
Appeal No. 38 of 1959: Suit No. 358 of 1957. et) A.LR. Mad. 371. 

(1899) LL.B. 26 Oal. 409. 1882) 19 Ch. D. 539. 


2 (1898) LL.R. 24 All. 226. teal ALR. Pat. 806. 
3 (1939) 41 Bom. L.R. 1127, P.0. 1908) 10 Bom. L.R. 385. 
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on October 21, 1959, against defendant No. 1. In that suit he asked for a 
decree for sale and in addition also asked for a personal decree against the de- 
fendant in case the amount realised by the sale of the mortgaged-property was 
insufficient to discharge the claim under the mortgage. 

The defendant took various contentions in his written statement but we would 
confine ourselves to only three of them because those were the ones which were 
. pressed before us. The first contention was that the suit, as instituted, was not 
properly constituted and, therefore, the Court ought not to have passed any 
deeree whatsoever in favour of the plaintiff. The second defence was that the 
plaintiff was not entitled to a personal decree against defendant No. 1 because 
the suit was instituted more than six years after the accrual of the cause of 
action. The third point urged was that the relief sought by the plaintiff in the 
plaint could not properly be granted. - 

It was contended on behalf of the defendant that though the plaintiff held a 
succession certificate in his favour, he was not entitled to sue upon'the mortgage 
by himself since the other heirs ‘of Safiabai and Shiraz were not joined as 
parties.. Thereupon the plaintiff made an application for amendment of: the 
plaint. In that application he not only asked for joinder of two sisters -as de- 
fendants Nos. 2 and 3 but also for being permitted to raise an additional plea 
to the effect that a certain document which-bears the signature of the defendant 
operates as an acknowledgment of liability -and brings the claim with 
respect to the personal liability within time. The application was allowed 
by the learned single Judge on April 15, 1958, without prejudice to, the 
rights of defendant No. 1 to raise the question of limitation, that the claim of 
the plaintiff was barred by limitation. It may be mentioned that in his appli- 
cation for amendment the plaintiff pleaded that defendants Nos. 2 and 3 were 
being joined merely as pro forme defendants and thereafter the defendant filed a 
supplemental written statement and in that written statement, amongst other 
things, he raised a contention that the claim in so far as defendants Nos. 2 and 3 
are concerned was barred by limitation despite the allegations made in the 
application for amendment and further that the document upon which reliance 
was placed by the plaintiff does not amount to an acknowledgment within the 
meaning of s. 19 of the Limitation Act. The defendant also pointed out that 
even after the addition of defendants Nos. 2 and 3 as pro forme defendants to 
the suit, the plaintiff’s suit was not properly constituted. Thereupon, at the 
hearing the plaintiff made a further application for amendment of the plaint 
seeking thereby to obtain a decree in respect of the mortgage also in favour. of 
defendants Nos. 2 and 3. The Court allowed the amendment and thereafter 
tried the suit and eventually decided it on the basis of all the materials placed 
before it. 

The Court below negatived the defendant’s plea of limitation. It also nega- 
tived the defendant’s contention that the suit was badly constituted. 

-As regards the reliefs it came to the conclusion that the plaintiff and his two 
sisters were entitled to the relief of enforcement of the mortgage by the salè 
of the mortgaged property but so far as the relief under the personal covenant 
is concerned the plaintiff alone is entitled and passed a decree accordingly. 

Mr. Chitre confined himself mainly to two points. The first was that the suit, 
as constituted, was bad and the second was that no decree whatsoever could be 
passed against the defendant on the personal covenant. > 

It seems to us that the defendant’s contention that the plaintiff’s suit was 
bad in its entirety as it has not.been properly constituted is untenable. It is no 
doubt true as contended by Mr. Chitre, that under the Mahomedan -law there 
being-a unity of title and interest to the - property of the deceased in the 
entire body of the heirs of a deceased Mahomedan, it is not permissible for 
only one or some of such heirs to represent the entire body of heirs and that, 
therefore, a suit by some only of the heirs to recover a debt due to the 
deceased would be defective on the ground of lack of title or interest 
in the heirs to the suit. It would, therefore, follow that the suit instituted by 
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the plaintiff alone for the enforcement of the mortgage was not properly con- 
stituted. -But the plaintiff applied for the joinder of his two sisters, who are the 
duly other heirs of the deceased, Safiabai and Shiraj and his application was; 
allowed. It would, therefore, . follow that after these two persons were beuel 
on record the suit could not be said to be badly constituted. 


- Mr. Chitre, however, says that these two persons should have ‘been joined js 
plaintiffs andenot merely as pro forma defendants. The same argument appears 
to have been advanced before the. Court below and while dealing with that 
argument, the learned Judge has referred to a decision of the Privy Council 
in Monghibait v. Cooverjt.1 In that case their Lordships have observed 
(p. 1134) :— 

“It has long been recognised that one or more of several persons jointly “interested 
can bring an action in respect of joint property, and, if their right-to sue is challenged, 
can amend by joining their co-contractors as plaintiffs it they will consent or as co-de-; 
féndants if they will not... Once all the parties are before the Court, the Court can 
make the. appropriate order, and should give judgment in favour of all the persons in- 
terested whether they be joined as plaintiffs or defendanta.” 

` Now, here, as in the case before the Privy Council, all the heirs are before the 
Court and, therefore, it was open to the Court to pass a decree in their favour. ' 

‘ Mr. Chitre then said that a person who should have been joined as a co- 
_plaintiff would not be entitled to be- given relief after being made a defendant 
to a suit unless it is shown that that person was unwilling to be joined as co- 
plaintiff. In other words, according to him, where a person, who ought to have 
been joined as a plaintiff to the suit, was not joined as a co-plaintiff because 
he has refused to be so joined then only he would be entitled to be granted a 
relief after being made defendant to the suit but not otherwise. Mr. Chitre 
points out that in this case there is no evidence to show that defendants Nos. 2 
and 3 had originally refused to be joined as plaintiff to the suit, and therefore, ` 
they would not be entitled to any relief whatsoever. The result of this, accord- 
ing to him, would be that these persons can be regarded as pro forma defendants 
only, who would not be entitled to any relief. Since the plaintiff alone would 
not, according to Mr. Chitre, be entitled to claim relief in respect of the mort: 
gage, his suit must be regarded as bad. We think that a suit should not be 
dismissed upon the sole ground that the plaintiff has not averred or proved that 
some persons who ought to have been made co-plaintiffs and were subsequently 
made defendants to the suit had refused to be joined as co-plaintiffs. In this 
connection we may refer to the decision in Pyart Mohun Bose v. Kedarnath 
Roy? and Biri Singh v. Nawal Singh.2 In both these cases the learned Judges 
pf the two High Courts took the view that it would not be proper in the cir- 
cumstances like those present before us to dismiss the plaintiff’s suit. 

Mr. Chitre then contended that in so far as the personal relief is concerned 
the plaintiff alone would not be entitled to institute a suit without having join- 
ed defendants Nos. 2 and 3 as parties to the suit. He joined them as parties 
to the suit beyond the period of limitation and, therefore, in so far as that relief 
is concerned, the suit will have to be regarded as having been instituted by one 
only of the several heirs of a deceased Mahomedan. Such a suit, he contends, 
would be incompetent and in support of this he relied upon a decision of & 
Division Bench of this Court in Virbhadrappa Shilvant v. Shekabat.* This 
argument proceeded upon the basis that even in so far as the enforcement of the 
mortgage is concerned, the suit cannot be regarded as one for the recovery of 
a debt. We cannot accept this argument in view of what has been held by this 
Court in Virbhadrappa Shilvant v. Shekabat. ` I£ we analyse the present suit, 
it will be clear that what the plaintiff has sought are two distinct reliefs : ‘One 
is the enforcement of the mortgage security and the other is the enforcement of 
the personal covenant. So far as the former relief is concerned, it can no doubt 


1 ` (1939) 41 Bom. L.R. 1127, P.O. 3 (1898) LL.R. 24 All. 228. 
2 (1899) LL.B. 26 Cal. 409. f 4 (1938) 41 Bom. L.R.. 249. 
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be said that the plaintiff is only enforcing one of the terms of the mortgage deed 
and not proceeding to realise a debt; but so far as the second relief is concerned 
the plaintiff can be said to be doing nothing but seeking to realise the decretal 
amount or deficiency under the personal covenant. Now, here, as already stat- 
ed, the plaintiff obtained a succession certificate entitling him to recover among 
others the debt due from defendant No. 1 to Safiabai and Shiraz. The suc- 
cession certificate thus entitles him to do that which his personal daw could not 
enable him to do. Therefore, the mere fact that defendants Nos. 2 and 3 were 
not joined as parties to the suit within six years of the accrual of the cause of 
action for the enforcement of the personal covenant would not render thé 
plaintiff’s suit for its enforcement bad. 


_ The question then is whether the plaintiff is entitled to a decree against defen- 
dant No. 1 upon the personal covenant. As already stated the plaintiff had 
not pleaded in the plaint that the suit was within limitation because of any 
acknowledgement made by the defendant before the expiry of the period of limi- 
tation. The due date for the redemption of the mortgage, as already stated, 
was May 4, 1951. The suit was, however, instituted on November 15, 1957, that 
is, more than six years after the creation of the equitable mortgage. No doubt 
the memorandum of the mortgage was duly registered. Even so, the mortgagee 
had to bring a suit within six years of the accrual of the cause of action for 
the enforcement of the personal covenant. The plaintiff has not given any 
satisfactory reasons in his application for amendment for not referring to the 
acknowledgement in the plaint. All that he has said is that the documents 
upon which the plea is based were in the possession of some solicitors and he 
came upon the documents only recently and nothing more. The statement is 
much too vague. Even so, the statement having been categorically denied by 
defendant No. 1, it- was necessary for the plaintiff at least to put in an affidavit 
of the solicitors. He failed to do so and, therefore, in our opinion, the amend- 
ment of the plaint permitting the plaintiff to refer to the alleged acknowledge- 
ment ought not to have been granted. Apart from that, having read the docu- 
ment, which is supposed to operate as an acknowledgment, we have no doubt 
whatsoever that it does not amount to an acknowledgment of liability by de- 
fendent No. 1. 


According to the plaintiff, after the death of Safiabai and Shiraz, he repeatedly 
demanded the repayment from the defendant but the latter put him off on one 
pretext or another. In March 1952 in order to deal with the mattcrs relating to 
the estate of the deceased he obtained a succession certificate. The plaintiff says 
that he gave further time to the defendant for redemption of the mortgage deed 
and that it was arranged between him and the defendant that the latter should 
execute a fresh equitable mortgage in his favour while the plaintiff himself in 
his turn should execute a release of the previous equitable mortgage in favour 
of the defendant. Pursuant to the said arrangement instructions were, accord- 
ing to the plaintiff, given to Mr. Bhedwar, a solicitor of M/s. Mulla & Mulla. Mr. 
Bhedwar prepared a draft of the release deed and a draft mortgage-deed. It is 
common ground that the defendant endorsed his approval on these drafts and 
also signed beneath the endorsements made by him on them. The draft deed of 
release contained, amongst other terms, the following: 

_, *... AND WHEREAS the said principal sum of Rs. 30,000/- (Thirty thousand) and the 
sum of Rs. 1384/- for interest making together the sum of Rs, 31,384/- are due and owing 
to, the Mortgagee under the said Equitable Mortgage and WHEREAS the Mortgagor is 
desirous of paying to the Mortgagee the said sum of Rs. 31,384/- and having a Release 
from the Mortgagee as is hereinafter expressed...” 

According to the plaintiff the aforesaid recital in the draft deed of release, which 
contains an endorsement of approval under the signature of the defendant con- 
stitutes an acknowledgment of liability within the meaning of s. 19 of the Limi 
tation Act. In our opinion, there is no substance in the contention. For one 
thing, the document was to be executed not by defendant No. 1 but by the 
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plaintiff and his two sisters. Therefore, whatever was said or was intended to 
be said in those documents was intended to be so said not by defendant No. 1 
but by'the plaintiff and his two sisters. The mere endorsement by the defendant 
on the draft of the document showed that he perhaps did agree that such a 
deed may be executed but it cannot by any stretch of imagination amount td 
making an acknowledgement of existing liability to the plaintiff. Apart from 
that, the docyment, as a deed of release,.has to be read as a whole. When it 
is read as a whole we find that it contains a statement to the effect that the entire 
debt due on the mortgage dated May 4, 1950, has been fully satisfied. There- 
fore, if at all there is an acknowledgement, it is not an acknowledgement of a 
subsisting liability. In that document the liability is said to have been com- 
pletely discharged. Where a person makes a statement to the effect that his 
liability upon a debt has been discharged, that statement cannot be regarded 
as an acknowledgement of debt which could be availed of for extending time 
under s. 19 of the Limitation Act. In this connection we may refer to the 
judgment of Mr. Justice Kotval in Narsingdas v. Chhaikodilal® and to the deci- 
sions in N. A. M. Appasamt v. Morangam® and Harlock v. Ashberry’—on which 
reliance was placed by the learned Judge. We may also refer to the decision in 
Chhaterdhari Mahto v. Nasib Singh.® In that case it was held that where there 
was an acknowledgement that there was a mortgage but there was no express 
statement that it was discharged, but there was a statement that in order to 
pay it off a sale was effected and since the date of the sale the vendees had been 
in possession of the property that writing would not constitute an acknowledge- 
ment of liability under s. 19. 

Mr. Vahanvati, who appears for the plaintiff, has referred us to the decision 
of this Court in Sheikh Mahomed v. Jamaluddin,? in support of his contention 
that a mere reference to liability in a document by a debtor is sufficient to con- 
stitute an acknowledgement. In that case the plaintiff had instituted a suit 
for redemption. On the face of it the claim was barred by time but in order 
to bring it in time they relied upon a certain document as amounting to acknow- 
ledgement within the meaning of s. 19 of the Limitation Act. The nature and 
the purport of the document is described thus by Chandavarkar J. in his judg- 
ment at page 386 :— 

“It is necessary to state shortly the nature and purport of that Exhibit, so far as they 
are material for the purposes of that question. In 1882 the Settlement Officer had to 
determine under the Khoti Act the tenure on which the lands in dispute were held by 
their occupants, who were also mortgagors under the mortgages now concerned. Those 
occupants asserted their title to the lands as dharekaris and alleged that the evidence of 
that title was contained in certain books relating to the payment of assessment which 
they further stated, were in the possession of two of the Khots, who were expressly named 
by them and described also as ‘mortgagees’. These statements of the occupants, which 
included the description of the two Khots as ‘mortgagees’ were recorded by the Settle- 
ment Officer in a big book, of which Exhibit 88 is an extract. At the end of that book, 
several Khots admitted in writing signed by them the correctness of the statements made 
by the occupants to the above mentioned effect and recorded by the Settlement Officer.” 
ahs agmen Judge held that (p. 387): 

.. Where a mortgagor describes his mortgagee as such and the latter admits in writ- 
ing over his signature the correctness of that description, the meaning of the admission 
is as plain as language can make it. Thereby the mortgagee unmistakably affirms that 
he is what he is described to be—a mortgagee.” 

Further, according to the learned Judge, it is a necessary implication from 
the admission that he acknowledges all the legal consequences of his position as 
a.mortgagee, one of which is his liability to be redeemed. 

In our opinion, the recital in the document, which was before the learned 


5 [1956] A.LR. Nag. 267. 8 eee ALR. Pat. 806. 
6 1935] A.B. Mad. 371. 9 (1908) 10 Bom. L.R. 385. 
7 (1882) 19 Ch. D. 539. 
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Jadoo: in that case was quite different from-that in ier case before us. Apart 
from that, as we have already pointed out, defendant No. 1 at no point of time 
intended tó make any acknowledgement whatsoever ‘and had in fact not made 
an acknowledgement. 

' Upon this view we hold that the plaintiff’s claim, for personal relief against 
defendant No. 1 was barred by time at the date of the suit and’ the so-called 
acknowledgement does not bring it within limitation. 

In the result the appeal is partly allowed and the decree of the Court below 
is modified by deleting the direction 

“In the event of the net sale proceeds proving insufficient to satisfy in full the 
amount payable hereunder the plaintiff will be at liberty to apply for a personal decree 
against the first defendant for the balance.” 

As regards the costs we direct that the plaintiff-respondent wil get only 
two-thirds of his costs-in this Court. He will also get two-thirds of his costs 
in the lower Court after January 28, 1959. As regards the costs prior to that 
date we confirm the order of the Court below. 

. The respondents are at liberty to withdraw the deposit towards the two-thirds 
of the costs of the appeal. 


Solicitors for the appellants: Vasant & Co. 
Solicitors for the respondents: Zaidy & Co. 
Order accordingly. 


APPELLATE CIVIL. 


. Before the Howble Mr. H. K. Chainani, Chief Justice, and Mr. Justice K. K. Desai. 


_ VINAYAK SITARAM PATIL v. NAVNITRAT BHOGILAL SHAH.* 

Maharashtra Zilla Parishads and Panchayat Samitis Act (Maharashtra V of 1962), Secs 
67(1), 57(1) (c), 64(1)—Associate Councillor whether can vote at meeting convened 
under s. 67(1). 


A person, who is an associate Councillor under s. 57(1)(c) of the Maharashtra Zilla 
Parishads and Panchayat Samitis Act, 1962, has no right to vote at the meeting held 
under s. 67(1) of the Act to elect the Chairman of the Panchayat Samiti. 


The facts appear in the judgment. 


OM. V. Paranjpe, for the petitioners. 
G. C. Sanghvi, instructed by Bhupendra Parekh & Co., for opponent No 1 
k.. B. Kotwal, Government Pleader, for opponents Nos. 2 and 3. 


CHAINANI C.J. Petitioner No. 1 was elected as a Councillor of the Palghar 
Panchayat Samiti constituted under s. 57 of the Maharashtra Zilla Parishads 
and Panchayat Samitis Act. Petitioner No. 2 was nominated as an associate 
member of this Samiti under el. (c) in sub-s. (Z) of s. 57 of the Act. As re- 
quired by sub-s. (J) of s. 67, a meeting for electing a Chairman of the Samiti 
was convened on August 7, 1962. The petitioner and opponent No. 1, herein- 
after referred to as the opponent, stood as candidates at this election. Peti- 
tioner No. 2 was not allowed to vote on the ground that he being an associate 
member of the Samiti had no right of vote. Petitioner No. 1 and the opponent 
secured equal number of votes, 12 each. Lots were then drawn and the oppo- 
nent was declared to have been duly elected. Thereafter the present special 
civil application was filed. 

Mr. Paranjpe, who appears on-behalf of the petitioners, has relied on sub-s. (2) 
of s. 67 of the Act and has contended that this section gives a right to elect 


*Deotded, August 21, 1962. Special Civil Application No. 1227 of 1962. 


1962. ] VINAYAK SITABAM V. NAVNITRAI (A.C.3.)—Chainant C. J. 7 


or to make a choice to persons, who are associate councillors under cl. (ey in 
sub-s. (/) of s. 57 and that consequently petitioner No. 2 was also qualified to 
vote at the election held on August 7. He has relied on the fact that whereas 
el. (c) in sub-s. (7) of s. 57 is not mentioned in sub-s. (J) of s. 64, it is speci- 
fically mentioned in sub-s. (J) of s.67. He has, therefore, contended that 
the person, who is an associate councillor under el. (c) in sub-s. (1) of s. 57, 
is also entitled to vote at the election of the Chairman at the meeting convened 
under sub-s. Y7) of s. 67. The learned Government Pleader, who has also 
appeared in this.matter, and Mr. Sanghvi, have on the other hand contended 
that petitioner No. 2 was rightly not allowed to vote at the Chairman’s election. 
The learned Government Pleader has relied on other provisions of the Act, to 
which I will presently refer, and has urged that sub-s. (7) of s. 67 cannot be 
regarded as an express provision giving an associate councillor a right to vote. 
In order to decide which of these two views is correct, it is necessary to refer 
to the relevant provisions of the Act. Clause (J) in s. 2 of the Act states 
that an associate councillor means a Councillor, who is entitled to attend and 
to take part in the deliberations of a Parishad, Samiti or Committee, but shall 
(unless expressly provided) have no right of vote, and shall not be ‘eligible to 
hold the office of presiding authority of such Parishad, Samiti or Committee. 
An associate councillor has therefore no right to vote, unless this right is ex- 
pressly conferred by some other provision of the Act. Sub-section (1) of s. 57 
provides that every Panchayat Samiti shall consist of the persons referred to 
in els. (a) to (f) of this sub-section. Clauses (a), (c) and (f) are in the fol- 
lowing terms :— 
. (a) all Councillors who are elected to the Council from the electoral divisions in- 
cluded in the Block, 

(c) the chairman of such co-operative society conducting the business of purchase and 
sale of agricultural products in the Block, as the State Government may by order specify 
in this behalf (to be an associate member), 

(f) Sarpanchas elected by members of panchayats in accordance with the provisions 
of sub-section (2). 

Clauses (b), (d) and (e) specify persons who are to be co-opted by the Pan- 
chayat Samiti. The Samiti can co-opt a councillor, only after it has been 
constituted. There can, therefore, be no co-opted Councillors before the first 
meeting of the Samiti is held. Sub-section (1) of-s. 64 states that every Pan- 
chayat Samiti shall be presided over by the Chairman, who shall be elected by. 
the Panchayat Samiti from amongst members falling under cls. (a) and (f) of 
sub-s. (Z) of s. 57. Only Councillors, who fall under cls. (a) and (f), are 
therefore eligible to stand for election to the post of Chairman. Sub-section (7), 
of s, 67 provides that after a general election, the Collector or any officer autho- 
rised by him, shall, at least three days before the date fixed for the first meet- 
ing of the Parishad under sub-s. (2) of s. 11, call upon the persons falling under 
cls. (a), (c) and (f) of sub-s, (7) of s. 57, to elect a Chairman of the Panchayat 
Samiti. Sub-section (3) provides that the meeting called under sub-s. (J) 
shall be presided. over by the Collector or the officer authorised by him as 
aforesaid.” Subsection (4) states that if in the election of the Chairman there 
is an equality of votes,.the result of the election shall be decided by lot to be 
drawn in the presence of the Collector or officer presiding in such manner as 
he may determine. Section 68 states that in the first meeting of the Panchayat 
Samiti called by the Chairman, members required to be co-opted under s. 57 
shall be co-opted and in the next meeting of the Panchayat Samiti held there- 
after, the Deputy Chairman shall be elected. There is no provision in this 
section or any other section that at the election of the Deputy Chairman the 
associate Councillors shall have a right of vote. In the absence of such a pro- 
vision, associate Councillors will not be entitled to.vote under cl, (J) in s. 2 
of the Act. Section 73 provides for. the removal of a Chairman or Deputy 
Chairman of a Panchayat Samiti from office and states that the Chairman or 
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Deputy Chairman so removed shall not be eligible for re-election as Chairman 
or Deputy Chairman during the remainder of the term of office of the mem- 
bers of the Panchayat Samiti. Sub-section (Z) of s. 75 provides that in the 
event of a vacancy in the office of the Chairman or Deputy Chairman, by reason 
of death, resignation, removal or otherwise, the vacancy shall, subject to the 
provisions of ss. 64 and 73, be filled as conveniently as may be by election of a 
new Chairman or Deputy Chairman. Sub-section (2) states that where on 
account of any of the reasons aforesaid, the offices of the Chairman and the 
Deputy Chairman become vacant simultaneously, the provisions of s. 67 shall 
be applicable, so far as may be, to the calling of a meeting and the procedure 
to be followed at such meeting for the election of a Chairman and Deputy 
Chairman. Sub-section (J) of s. 75 does not contain any provision that at the 
election of the Chairman or the Deputy Chairman in a casual vacancy, an asso- 
ciate Councillor shall be entitled to vote. Sub-section (2) of s. 75 does not 
also confer the right of vote on an associate Councillor. The other two sec- 
tions, which are relevant, are ss. 79 and 80. The proviso to cl. (c) in sub-s. (1) 
of s. 79 states that an associate Councillor elected to the Standing Committee 
by the Zilla Parishad shall have the right to vote. Sub-clause (4) in cl. (a) 
in sub-s. (J) of s. 80 states that the Co-operative Committee shall consist of 
five associate Councillors who shall have the right to vote. The proviso to 
sub-cl. (¢) in cl. (b) in sub-s. (J) of s. 80 states that an associate Councillor, 
if any, so elected to the Subjects Committee shall have the right to vote. 

It is in the light of these provisions that we have to interpret the words 
“call upon... to elect’’ used in sub-s. (Z) of s. 67. The persons called upon 
to elect are those mentioned in cls. (a), (c) and (f) of sub-s. (J) of s. 57. The 
person mentioned el. (c) is an, associate Councillor. The petitioner has been 
nominated under this clause. Mr. Paranjpe has referred us to the meaning 
of the word ‘‘to elect’’, which is ‘‘to choose, to select, to make a choice.” The 
choice or selection can only be made by giving a vote to the person preferred. 
Mr. Paranjpe has, therefore, urged that as an associate Councillor is also 
called upon to elect or to make a choice, the right to vote must be held to have 
been conferred upon him. He has argued that s. 67(/) is consequently an 
express provision in the Act conferring the right to vote on the person falling 
under cl. (c) in sub-s. (J) of s. 57. The Government Pleader has, on the other 
hand, contended that as an associate Councillor is entitled to take part in the 
deliberations of the Panchayat Samiti, all Councillors, including the associate 
Councillor falling under cl. (c), are asked to attend the first meeting of the 
Samiti held for the purpose of electing the Chairman. This according to him 
does not entitle the associate Councillor to vote at the meeting. He has urged 
that the words ‘‘called upon to elect’’ in the context mean ‘‘called upon to meet 
to elect.’’ In support of this argument, he has pointed out that whereas sub-s. (J) 
of s. 67 does not refer to any meeting and only says that the Collector shall call 
upon the persons concerned to elect, subs. (3) begins with the words ‘‘The 
meeting called under sub-section (J)...” 

-It seems to us that apart from the question whether sub-s. (/) of s. 67-can 
be regarded as an express provision conferring a right of vote on an associate 
Councillor, there are other difficulties in accepting Mr. Paranjpe’s arguments. 
Under cl. (Z) in s. 2, an associate Councillor has no right to vote, unless this 
right is expressly conferred. Section 68, which provides for the election of a 
Deputy Chairman after the Panchayat Samiti is constituted, does not confer 
this right on an associate Councillor. Consequently an associate Councillor 
cannot vote at the election held to select a Deputy Chairman. No right to vote 
has also been conferred, expressly or impliedly, in regard to the election held 
to fill a vacaney in the office of the Chairman or Deputy Chairman arising by 
reason of death, resignation, removal or otherwise, referred to in the Act as a 
easual vacancy. Sub-section (2) of s. 75 provides for cases, in which the offices 
of the Chairman and the Deputy Chairman become vacant simultaneously. 
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This sub-section states that in such a case the provisions of s. 67 shall be appli- 
cable, so far as may be, to the calling of a meeting for filling the vacancies. As 
an associate Councillor has no right to vote, when there is a casual vacancy in 
the office of the Chairman or Deputy Chairman, it will not be reasonable to 
hold that he possesses this right, when instead of one of these offices being va- 
eant, both the offices of the Chairman and the Deputy Chairman are vacant. 
Consequently, even though the provisions of s. 67 apply in cases falling under sub- 
s. (2) of s. 75,*that is, when both the offices of the Chairman and Deputy Chair- 
man become vacant simultaneously, it must be held that the associate Councillor 
has no right to vote at the election held to fill the vacancies in these offices. 
The position, therefore, is that an associate Councillor has no right to vote at 
the election held to elect a Deputy Chairman after a new Panchayat Samiti is 
constituted. He cannot also vote when a casual vacancy in the office of the 
Chairman or Deputy Chairman is to be filled. The Legislature could not have 
intended that even though an associate Councillor has no right to vote, when 
an election is held in order to fill a casual vacancy in the office of the Chairman, 
he should possess this right when the first Chairman of a new Panchayat Samiti 
is to be elected. 

Sections 79 and 80 also indicate that when the Legislature wanted to con- 
fer the right of vote on an associate Councillor, it has expressly said so. In 
more than one place in these sections it has been specifically stated that the 
associate Councillors shall have a right to vote. No similar words are to be 
found in sub-s. (7) of 8.67. The necessary inference, therefore, is that the Legis- 
lature did not intend to confer the right of vote on the associate Councillor, 
when the Chairman of the new Samiti constituted under s. 57 is to be elected 
under sub-s, (Z) of s. 67. 

Mr. Peranjpe has laid considerable stress on the fact that whereas sub-s. (/) 
of s. 64 refers to only persons falling under cls. (a) and (f) in sub-s. (Z) of 
s. 57, sub-s. (Z) of s. 67 mentions persons falling under els. (a), (c) and (f). 
The two provisions deal with different matters. Sub-section (J) of s. 64 speci- 
fies the persons who alone are eligible to stand for election. Sub-section (J) 
of s. 67 mentions the persons who are called upon to attend the meeting con- 
vened to elect the Chairman. When this meeting is held, the persons falling 
under els. (b), (d) and (e) in sub-s. (7) of s. 57, who are to be co-opted sub- 
sequently, are not members of the Panchayat Samiti. The only Councillors, 
who are then available, are those falling under cls. (a), (c) and (f). All of 
them are, therefore, called upon to attend the meeting under sub-s. (Z) of 
s. 67. But from the mere fact that an associate Councillor is also.asked to 
attend the meeting, it does not follow that he has also a right of vote. No 
express words conferring this right are used by the Legislature in sub-s. (Z) 
of s. 67, unlike what it has done in ss. 79 and 80. It would also be anomalous 
to hold that whereas an associate Councillor cannot vote when a casual vacancy 
in the office of the Chairman is to be filled, he can exercise such right when 
the Chairman is to be elected at the first meeting-of the new Samiti held under 
sub-s. (Z) of s. 67. 

We are, accordingly, of the opinion that an associate Councillor has no right 
to vote at the meeting held under sub-s. (7) of s. 67 of the Act, in order to 
elect the Chairman of the Panchayat, Samiti. Petitioner No. 2 was, therefore, 
rightly debarred from voting at the election held on August 7, 1962. 


Rule discharged. No order as to costs. 
Rule discharged. 
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. Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice K. K. Desai. .° 


SITALDAS D. RAMCHANDANI v. B. S. KALELKAR.* 


Bombay Shops and Establishments Act (Bom. LXXIX of 1948), Secs. 18(3) proviso, 18(1), 

14(1), 24(1), 31(1), 2(5)—Payment of wages to employees for weekly holidays—Con- 

` dition to be satisfied by employees to be entitled to such wages—Proviso to s. 18(3), 
interpretation of. ` , os : 

Under s. 18(3) of the Bombay Shops and Establishments Act, 1948° an employee is 
entitled to wages for the day for which the establishment remains closed in any week 
under s. 18(1) of the Act, provided he has been employed for six days continuously 
in that week. 

The question whether a worker was employed for six days- continuously in any 
week will have to be decided in each case on the facts and-cireumstances of that case. 

Under s. 18(3) of the Act the only condition to be satisfied is about the period of 
employment and not about having worked a particular number of hours in the week 
or on each of the six days other than the closed day. 

Emperor v. Hasanali Gulamali, referred to. 


The facts appear in the judgment. 


N. N. Konkar and N. P. Mathai, for the petitioner. 
D. S. Nargolkar, for respondent No. 2, in Nos 1630 and 1632 to 1635. 


CHAINANI C. J. The petitioner in these petitions is the employer. Respon- 
dents No. 2, to whom I will refer hereafter as the respondents, are his emplo- 
yees. The respondents had made applications to the Payment of Wages Autho- 
rity, in which they claimed wages for the weekly holidays during the period 
from November 1, 1958, to October 31, 1959, under s. 18(3) of the Bombay 
Shops and Establishments Act, 1948. Sub-section (Z) of s. 18 states that 
every shop and commercial establishment shall remain closed on one day of 
the week. Sub-section (3) is in the following terms: 


“No deduction shall be made from the wages of any employee in a shop or commer- 
cial establishment on account of any day on which it has remained closed under this 
section. If any employee is employed on a daily wage, he shall none the less be paid his 
daily wage for the day on which such shop’or commercial establishment remains closed. 
If any employee is paid a piece rated wage, he shall none the less be paid his wage for 
the day on which the shop or commercial establishment remains closed, at a rate equi- 
valent to the daily average of his wages for the days on which he has actually worked 
during the six days preceding such closed day, exclusive of any earning in respect of 
overtime: 

Provided that nothing in this sub-section shall apply to any person whose total period 
of continuous employment is less than six days.” 

Under the proviso’an employee is not entitled to wages for the day on which 
the shop is closed, which has been referred to by the Payment of Wages Autho- 
rity as the weekly off day, if his total period of continuous employment is less 
than six days. The respondents contended before the Authority that after an 
employee has put in six days of continuous employment, he is entitled to wages 
for the weekly off day in every subsequent week, irrespective of the number 
of days on which he works in that week. The petitioner, on the other hand, 
contended that in order to get wages for the weekly off day, the employee must 
work for six full days in a week, that is, for 48 hours. Sub-section (/) of s. 14 
states that no employee shall be required or allowed to work for more than 
48 hours in any week. It was urged on behalf of the petitioner that unless an 
employee has worked for 48 hours im a week, he cannot claim wages for the 
weekly off day in that week. In Emperor v. Hasanali Gulamali,’ the question 
*Decrded, August 27, 1962. Special Civil 1 (1941) 44 Bom. L.R. 50. 


Application No. 1680 of 1961 (with Special 1 (1941) 44 Bom. L.R. 50. 
Civil Applications Nos. 1681 to 1635 of 1961). 
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arose about the interpretation s..17 of thé Act of 1939. Sub-section (7) of this 
section stated that every person employed in a restaurant, eating house, theatre or 
any other place of public amusenient or entertainment shall be given at least one 
day in a week as a holiday; provided that nothing i in this sub-section shall apply 
to any person whose total period of employments is less than six days. At p. 52 
it was observed: 


‘...The first clause refers to one day in a week being given as a holiday and the 

proviso lays down that those who have worked for six days would be entitled to such a 
holiday, The meaning is that those who have worked for six days in any week would be 
entitled to one day as a holiday; and the second clause provides that the holiday shall be 
with pay.” 
The Payment of Wages Authority relied on this decision and held that an em- 
ployee is entitled to his wages for the weekly holiday, on which the establish- 
ment remains closed, provided he has worked for six days in that week, and that 
if for any reason he does not work or is not able to work on six days, that is to 
say, if he is absent in the week for even one whole day, he is not entitled to 
wages for the weekly holiday in that week. 


, The Authority then proceeded to consider for how many hours an employee 
must work every day for the six days of. his attendance in order to be entitled 
to the wage for the weekly holiday. The Authority has laid down the following 
formula: ; 

“If the employee has worked for 48 hours on the six days of his attendance in the 
week, he would be entitled to this full daily wage on the weekly holiday on which the 
establishment remains closed. If he has not worked for 48 hours, but less, take his 
average hours of work per day during the week and he would be entitled to the propor- 
tionate daily wage on the weekly holiday, the full daily wage being for 8 hours work.” 
In accordance with this formula, the Authority ascertained the amount due to 
each respondent and directed the payment of that amount to him. We have 
been informed that the orders made by the Authority have been carried out and 
that each respondent has been-paid the amount awarded to him. 

I will first deal with the argument, which has been advanced on behalf of 
the respondents, by Mr. Nargolkar, that the Authority was wrong in holding 
that an employee must work for six days in a week, before he can claim wages 
for the weekly off day. He has argued that the proviso only requires that the 
total period of continuous employment should be six days and that after a 
worker has served continuously for six days, he is entitled to wages for the 
weekly off day in subsequent weeks, irrespective of the number of days for 
which he works in those weeks. Section 18 applies to shops and commercial esta- 
blishments. Section 24 contains similar provisions in regard to residential 
hotels, restaurants and eating houses. Sub-section (/) of this section states that 
every employee in a residential hotel, restaurant or eating place shall be given 
at least one day in a week as a holiday; Provided that nothing in this sub-section 
shall apply to an employee whose total period of employment in any week is 
less than six days. Similar provisions in regard to theatres and other places of 
public amusement and entertainment are contained in s. 31. Sub-section (1) of 
this section is as follows: ; 

“Every employee in a theatre or other place of public amusement or entertainment 
shall be given at least one day in a week as a holiday: 

. Provided that nothing in this sub-section shall apply to an employee whose total 
period of employment’ in any week is less than six days.” 

It will be noticed that the language used in the proviso to sub-s: (Z) of s. 24 
and in the proviso to sub-s. (J) of s. 31 is different from that used in the 
proviso to sub-s. (3) of section 18. It has, therefore, been contended by Mr. 
Nargolkar that under s. 18(3) it is not necessary that an employee must be 
employed for six days in a week, before he can claim wages for the weekly holi- 
day. It seems to us that sub-s. (3) of s. 18 must be read along with sub-s. (7) of 
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this section. If these two provisions are read together, the intention of the Legis- 
lature will be clear that an employee should receive wages for the day, on whick 
the shop must remain closed under sub-s. (7), provided he has been in continu- 
ous employment for not less than six days in that week. This inference is also 
supported by the provisions relating to piece rated workers. Such a worker is 
to be paid for the day on which the establishment remains closed at the rate 
equivalent to the daily average of his wages for the days on which he has actually 
worked during the six days preceding such closed day. The six days, which are 
to be taken into consideration, are the six days preceding the closed holiday. A 
piece rated employee must, therefore, be in employment for six days in the week 
in respect of which he claims the benefit of this section. The proviso applies 
both to workers, who are employed on a daily wage and to those who are paid 
a piece rated wage. Consequently, the condition about being employed for six 
days in the particular week will also apply to employees employed on a daily 
wage. Even though the language used in the proviso to sub-s. (3) of s. 18 is 
different from that used in the corresponding provisions in ss. 24 and 31, it is 
not likely that the Legislature wanted to give higher rights to those working in 
shops than to those employed in other establishments such as hotels and restau- 
rants. We do not also think that the Legislature intended that even if a worker 
is employed for one day in a week, he should receive wages for the weekly off 
day, merely because some months or years previously his period of continuous 
employment was six days or more. 

We are, accordingly, of the opinion that an employee is entitled to wages for 
the day, for which the establishment remains closed in any week under s. 18(J), 
provided he has been employed for six days continuously in that week. 

It also seems to us that the Authority was wrong in considering for how many 
hours an employee must work in order to be able to claim the wage for the 
weekly off day. The Authority has lost sight of the fact that the proviso refers 
to days and not to hours. It also talks of employment, not of work done on any 
day or during a week. It does not say that an employee must work for a certain 
number of hours on each of the six days or in the whole week, in order that he 
may be entitled to the wage for the weekly off day. The word ‘‘day”’ is defined 
in el. (5) in s. 2 of the Act as meaning the period of 24 hours beginning at mid- 
night. It is not defined as meaning a period of eight hours. The Authority was, 
therefore, wrong in taking the hours of work as the basis. The only condition 
to be satisfied is about the period of employment and not about having worked a 
particular number of hours in the week or on each of the six days other than 
the closed day. If, therefore, a worker is employed in any week for six days 
continuously, he will be entitled to wages for the day, on which the establish- 
ment remains closed in that week under sub-s. (ZY of s. 18. The question whe- 
ther a worker was employed for six days continuously in any week will have to 
be decided in each case on the facts and circumstances of that case. 

In the view which we have taken, the orders made by the Authority would 
have been set aside and the matters would have been remanded to the Authority 
for further inquiry. Both parties are, however, agreed that as the respondents 
have already been paid the amounts awarded to them, the orders made by the 
Authority need not be disturbed. The parties were more anxious to obtain a 
decision in regard to the correct interpretation of the proviso to s. 18(3), as a 
large number of other applications, in which the same question has arisen, are 
still pending. Í 

The rule in each application will, therefore, be discharged. The petitioner to 
pay Rs. 100 in all to respondents No. 2 in these petitions, except petition No. 1631 
of 1961, for their costs, 

Rule discharged. 


1962.) HAYAT V. DEP, CUST., EVACUEBE PROP. (A.C.J.) 18 


[NAGPUR BENCH] 


Before Mr. Justice Shah. 


HAYAT KARIM KHAN v. THE COLLECTOR AND DEPUTY 
CUSTODIAN OF EVACUEE PROPERTY, SHOLAPUR. * 
Administration af Evacuee Property Act (XXXI of 1950), Sec. 7-A—Administration of 

Evacuee Property (Amendment) Act (XLII of 1954), Secs. 4, 8, 10—Period of 


six months for notice under s. 7-A whether commences from May 7, 1954 or October 
8, 1954, 


Under the second proviso to s. 7-A of the Administration of Evacuee Property Act, 
1950, the period of six months for the purpose of notice under s. 7 of the Act will 
commence from October 8, 1954. Therefore, the property referred to in s. 7-A(b) of 
the Act can be declared to be evacuee property and proceedings in that behalf can 
be taken by the authorities even after May 7, 1954, but only upto April 8, 1955, and 
no more. 


One Hayat Karim Khan (appellant) who had obtained a decree against one 
Shaikh Mahibub filed a darkhast on February 23, 1954, for recovery of his de- 
cretal amount by attachment and sale of certain lands belonging to Shaikh Mahi- 
bub. The attachment order was passed on November 2, 1954. Shaikh Mahibub had 
migrated to Pakistan and by a notice issued on March 5, 1955, by the Collector 
and Deputy Custodian of Evacuee Property (respondent) his property was 
declared evacuee property. On August 22, 1956, notice was issued to the re- 
spondent. The respondent in his written statement contended that the pro- 
perty was not liable to attachment as it was evacuee property and challenged 
the jurisdiction of the civil Court-to question the legality of his order. The 
trial Judge held that the property was not liable to be sold through Court as 
it was declared evacuee property. On appeal the Extra Assistant Judge con- 
firmed the order passed by the trial Judge. 


The appellant appealed to the High Court. 


A. A. Omer, for the appellant. 
V. H. Gumaste, Additional Government Pleader, for the respondent. 





Saag J. The only question that has been raised in this appeal is as to 
whether the last proviso in s. 7-A of the Administration of Evacuee Property . 
Act, 1950, which was introduced into the Act by s. 4 of the Administration of 
Evacuee Property (Amendment) Act, 1954, can be said to have a retrospective 
effect, in the sense that its provisions must be deemed to have come into effect 
as from May 7, 1954. Both the trial Court as well as the learned Extra Assistant 
Judge were of the view that the expression in that proviso, namely, ‘‘commence- 
ment of the Administration of Evacuee Property (Amendment) Act of 1954”, 
which was admittedly on October 8, 1954, could not be susbstituted by ‘‘7th May, 
1954’*, and that, therefore, the property which was attached by the appellant in 
execution of his "decree against the judgment-debtor was not liable to be attached 
in the hands of the Custodian of Evacuee Property. 

Mr. Omer, the learned advocate for the appellant decree-holder, contended 
that s. 10 of the Amendment Act specifically provided that the amendments 
introduced by ss. 4 and 8 of the Amendment Act shall be deemed to have 
come into effect as from May 7, 1954, and that, therefore, for the words ‘‘com- 
mencement of Administration of Evacuee Property (Amendment) Act of 1954” 
the date ‘‘7th May 1954” should be substituted. It is certainly true that s. 10 
of the Amendment Act makes a specific provision for the retrospective opera 

*Decided, July 23, 1962. Second Appeal order passed by T. D. Patankar, 4th Jt. Civil 
No. 1166 of 1959, against the order passed by Judge, Junior Division of Sholapur, on depu- 


M. R. Gehani , Extra Assistant Judge, are tation at Madba in Reg. Darkhast No. 154 of 
in Civil Appeal No. 198 of 1958, confirming the 1954. 


14 ’ THE BOMBAY LAW REPORTER. [VoL. LXV: 


tion of the amendments introduced by ss. 4 and 8 of the Amendment Act. 
But if we turn to s. 7-A which has been introduced by s. 4 of the Amendment 
Act, it would appear as if one need not have recourse to s. 10 for the purpose 
of finding whether the last proviso.to s. 7-A should operate from May 7, 1954, 
because wherever it_has been thought proper bythe, Legislature that operation 
should be given to the provisos in that section as from May 7, 1954, that date 
has been specifically stated. Section 7-A which has been intreduced by s. 4 
of the Amendment Act is as follows :— at at 

“Notwithstanding anything contained in this Act, no property shall be declared to 
be evacuee property on or after the 7th day of May, 1954: 

Provided that nothing contained in this section shall apply to— 

(a) any property in respect of which proceedings are pending on the 7th day of May 
1954 for declaring such property to be evacuee property; and i 

(b) the property of any person who, on account of the setting up of the Dominions 
of India and Pakistan or on account of civil disturbances or the fear of such disturbances 
had left on or after the 1st day of March, 1947, any place now forming part of India, and 
who, on the 7th day of May 1954, was resident in Pakistan: 

Provided further that no notice under section 7, for declaring any’ property to be 
evacuee property with reference to clause (b) of the preceding proviso shall be issued 
after the expiry of six months from the commencement of the Administration of Evacuee 
Property (Amendment) Act of 1954.” i i 

Now, it will be clear that the primary intention of the section is that no 
property shall be declared to be evacuee property on or after May 7, 1954. 
So far as this part of the section is concerned, it is specifically expressed to 
have come into operation as from May 7, 1954, and recourse to s. 10 for the 
purpose of finding its retrospective nature is not at all necessary. Then 
cl. (a) of the first proviso also mentions May 7, 1954, as the date in respect 
of any proceedings that might be pending for declaration of any property to 
be evacuee property. According to this clause of the first proviso, the sub- 
stantive part of the section, namely, that no property shall. be declared to be 
evacuee property on or after May 7, 1954, shall not apply to any property in 
respect of which proceedings for declaring such property to be evacuee pro- 
perty are pending on that day, i.e. on May 7, 1954. This clause to the first pro- 
viso, therefore, constitutes the first exception to the section. Clause (b) of the 
proviso also refers to May 7, 1954, as being the date on which a person who 
had left on or after the first day of March, 1947, any place now forming part 
of India, was resident in Pakistan. The substantive part of the section is not 
to apply by ,reason of this clause of the proviso to the property of such person. 
In other words, the property of such person can be declared to be evacuee 
property even after May 7, 1954. Then there is a further proviso added to the 
section and that proviso says that where a property has been left by a person 
in India who was resident in Pakistan on May 7, 1954, such property can be 
declared to be evacuee property even after May 7, 1954, but no notice for 
declaring such property to be evacuee property under s. 7 of the Act shall be 
issued after the expiry of six months from the commencement of the Adminis- 
tration of Evacuee Property (Amendment) Act of 1954. Reading the sub- 
stantive part of the section, cl. (b) of the first proviso and the last proviso 
together, the conclusion that one can reach is that although as a general rule 
no property shall be declared to be evacuee property on or after May 7, 1954, 
in cage of any property of a person who left on or after March 1, 1947, any 
place now forming part of India and who on May 7, 1954, was resident in 
Pakistan, proceedings for declaring such property to be evacuee property can 
be taken even after May 7, 1954, but no notice for such declaration under s. 7 
of the Act shall be given after the expiry of six months from the commence- 
ment of the Administration of Evacuee Property (Amendment) Act of 1954, 
je. from October 8, 1954. The effect of cl. (b) of the’ first proviso by itself 
would be that the property of a person who was resident in Pakistan on May 
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7, 1954, may at any time be declared to be evacuee property even after May 
7, 1954. But the second proviso makes all the difference to this-position. It 
specifically refers to the property referred to in cl. (b) of the first proviso 
and with reference to that property it is specifically stated that no proceeding 
for declaring that property to be evacuee property by way of giving notice 
for the purpose shall be taken after the expiry of six months from the com- 
mencement of the Amendment Act. In other words, the property referred to 
in el. (b) of the section could be declared to be evacuee property and proceed- 
ings in that behalf could-be taken by the authorities even after May 7, 1954, 
but only upto April 8, 1955, and no more. If Mr. Omer’s contention were to 
be accepted and the date ‘‘7th May 1954” were to be substituted for the words, 
“commencement of the Administration of Evacuee Property (Amendment) 
Act of 1954’’, the period of six months would be’ cut down to only one month 
after the commencement of the Amendment Act, and obviously no action under 
the proviso could’ be taken by the authorities until after the commence- 
ment of the Act. Apart from this, there is no warrant at all in any part of 
the Amendment Act, not even in s. 10 of the Amendment Act for substituting 
‘Ith May '1954’’, for the words ‘‘commencement of the Administration of Eva- 
euee Property (Amendment) Act of 1954’’. Mr. Omer very fairly conceded 
that the whole of the Amendment Act was not given retrospective effect, and 
that it was only s. 4 and s. 8 of the Amendment Act that were given retrospec- 
tive effect as from May 7, 1954. If that is so, I fail to see any justification for 
substituting the date ‘‘7th May 1954’’, for the words ‘‘commencement of the 
Administration of Evacuee Property (Amendment) Act of 1954’’. Besides, 
ıt appears to me that in so far as this section is concerned, apart from the pro- 
visions of s. 10 of the Amendment Act, wherever the Legislature intended that 
the provisions should operate as from May 7, 1954, it is specifically so stated. 
So far as the second proviso to the section is concerned, it was not the intention 
of the Legislature that the period of six months for the purpose of notice 
should commence from May 7, 1954. If it was so intended, the Legislature 
eould very well and easily have used that date instead of the long expression 
‘‘“egmmencement of the Administration of Evacuee Property (Amendment) 
‘Act of 1954’’. This divergence in expression itself makes it very clear. that 
the Legislature did not intend by the second proviso to s. 7-A that no notice for 
declaring a property referred to in cl. (b) of the first proviso ta be evacnee 
property could be given after the expiry of six months from May 7, 1954. In 
my opinion, the construction of the proviso is very clear and it means what in 
terms it says. Accordingly, the view taken by both the lower Courts is quite 
correct and the appeal is dismissed with costs. 
Mr. Omer applies for certificate. Certificate refused. 
Appeal dismissed. 


Before Mr. Justice Shah. 


MISHRIMAL CHHOGALAL v. N. B. PATEL.* 

Bombay Rents, Hotel and Lodging Houge Rates Control Act (Bom. LVII of 1947). Secs. 
5(3), 13(g), 13(2) Explanation—Expression “landlord” in s. 5(3) whether includes 
rent collector—Whether such person entitled to give notice of ejectment and file suit 
for ejectment. 

The expression “landlord” as defined in s. 5(3) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, includes a person who merely receives the 
rent of the demised premises, on account of himself, or entirely for the benefit of 
somebody else and consequently such a person is entitled not only to give notice of 

` ejectment on any of the grounds mentioned in s. 18 except cl. 13(g) of the Act but 
also to institute a suit for ejectment’on any such ground. . 


*Decided, August 6, 1962. Civil Revision Application No. 1811 of 1959. 
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Tue facts appear in the judgment. 


E. A. Jahagirdar, with R. R. Jahagirdar, for the applicant. 
T. N. Jungalwala, with Rustom 8. Daruwala, for the opponent. 


Suan J. The only question that has been raised in this application by 
Mr. Jahagirdar, the learned advocate for the applicant-landlord i# as to whether 
the notice of ejectment given by the plaintiff alone was valid in law in view of 
the fact that admittedly the plaintiff was receiving the rent from the defendant 
in respect of the premises in his occupation as a tenant. The plaintiff had 
filed this suit for ejectment on the ground that the tenant was in arrears of rent 
and was also using the premises for purposes other than those for which they 
were let out to him. During the pendency of the suit the plaintiff made an 
application for amendment of the plaint that he might be allowed to join the 
widow and the two sons of his deceased brother Pratapmal as party defendants 
in view of the contention raised by the defendant that the suit in the absence of 
these representatives of the deceased Pratapmal was not maintainable. This 
contention was raised by the defendant in his written statement because, in the 
partition between the plaintiff and his brother Pratapmal on December 20, 1953, 
the suit premises were kept joint and the plaintiff and Pratapma! were, there- 
fore, tenants-in-common in relation to that property. The application made by 
the plaintiff for amendment of the plaint was allowed and the widow and the 
two sons of Pratapmal were added as defendants Nos. 2 to 4. It was further 
contended by the defendant in his written statement that the notice of ejectment 
was invalid because it was given by the plaintiff alone and it was also contended 
that the premises were not being used by him for purposes other than those for 
which they were let out to him. The trial Court held the notice to be valid. 
It also held that the suit was maintainable. It further held that the tenant- 
defendant was using the premises for purposes other than those for which they 
were let out to him. It appears that during the pendency of the suit a conten- 
tion was also raised by the tenant about the standard rent. This contention was 
considered by the trial Court and the standard rent that was fixed by it was 
Rs. 18 per month along with permitted increases at the rate of Rs. 2-8-0 per 
month. As regards the arrears it ordered the tenant to pay Rs. 451 as rent. 
The tenant went in appeal against this decree of the trial Court. The learned 
Assistant Judge reversed the decree of the trial Court for eviction on the ground 
that the notice to quit given by the plaintiff was invalid inasmuch as it was not 
given by both the tenants-in-common in respect of the premises in question. 
As regards the decree for arrears of rent and permitted increases, the learned 
Assistant Judge fixed the permitted increases at Rs. 5.60 nP. and awarded 
Rs, 520 in the aggregate instead of Rs. 451 awarded by the trial Court. Against 
this decision of the learned Assistant Judge, the landlord has filed the present 
revision application in this Court challenging the dismissal of his suit for evic- 
tion on the ground that ‘the notice was invalid. 


In support of this application it was urged by Mr. Jahagirdar that the law 
regarding notice to quit under the Transfer of Property Act did not apply in 
eases governed by the Rent Act, inasmuch as the definition of the word ‘‘land- 
lord’’ as given in s. 5(3) of the Rent Act was very much wider than the defini- 
tion of the term ‘‘lessor’” given in the Transfer of Property Act. He urged 
that whereas under the Transfer of Property Act notice to quit could be given 
only by persons having title to the property leased, in cases governed by the 
Rent Act notice to quit could be given and also suit for ejectment instituted by 
a person other than the owner of the property such as a person only receiving 
the rent of the demised premises. If one turns to sub-s. (3) of s. 5 of the Act 
one cannot but accept Mr. Jahagirdar’s contention as correct. The expression 
“landlord” as defined in sub-s. (3) of s. 5 inter alta means ` 


“any person who is for the time being receiving...rent in respect of any premises 


' 
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whether on his own account or on account or on behalf of or for the benefit of any 
other person...” 

‘This part of the definition of a ‘‘landlord’’ would obviously include a person 
who merely receives for the time being rent in respect ‘of the demised premises 
whether on his own account or on account of anybody else obviously entitled 
to the property. Mr. Jungalwalla, the learned advocate for the tenant, however, 
contended that it was a very startling proposition, indeed, that a mere rent 
collector shoyld -be entitled to give a notice of ejectment on the ground of 
arrears of rent or to institute a suit for ejectment on any such ground. I have 
no doubt that this part of the definition of ‘‘landlord”’ is a very startling one, 
-but I am afraid that cannot be helped. We have got to give effect to the defi- 
nition of the word ‘‘landlord’’ as it stands and even if that definition includes a 
mere rent collector, who by no stretch of imagination can ever be called a land- 
lord in the true sense of the term, we have no alternative but to treat a rent col- 
lector as a landlord for the purpose of the Rent Act as and when the occasion 
arises in that behalf. Mr. Jungalwalla urged that the scope of this definition 
was widened in 1947 only because the real landlord was often found for one 
reason or the other to escape payment of the municipal taxes and, therefore, 
it was essential for the benefit of the municipality that the word ‘‘landlord’’ 
should bring within its purview even a person receiving rent of the demised 
premises. If this was the only intention in enlarging the scope of the definition 
as urged by Mr. Jungalwalla, surely some words could have been found in the 
definition to indicate that intention. Unfortunately, however, no words have 
been used in this definition pointing to that intention. On the contrary, in my 
opinion, the section does mean what it says when it includes even a rent collector, 
‘because, wherever the Legislature thought that the word ‘‘landlord’’ should not 
include a ‘‘rent collector’? it has taken care to make it clear in the Rent Act 
itself. If one turns to s. 13 of the Rent Act, cl. (g) thereof provides that a land- 


lord shall be entitled to recover possession of any premises if the Court is satis- ` 


fied that the premises are reasonably and bona fide required by the landlord for 
occupation by himself or by any person for whose benefit the premises are held. 
In order to show that the expression ‘‘landlord’’ in this clause does not include 
mere rent farmer or a rent collector the Legislature has appended an expla- 
nation to sub-s. (2) of that section which says 
“for the purposes of clause (g) of sub-section (1)... 

(b) the expression ‘landlord’ shall not include a rent farmer or a rent collector or 
an estate manager”. 
By virtue of this Explanation, therefore, although a rent collector might be 
able to file a suit for ejectment on the ground of default in payment of rent, or 
on any other ground, under s. 13 of the Act, he has certainly no right whatever 
to file a suit for ejectment on the ground of his bona fide requirement of the 
premises. Such right is only given to the person who is entitled to the pre- 
mises as owner or as a trustee for the benefit of the beneficiaries. This instance 
is an adequate illustration, in my opinion, to show that howsoever startling it 
may appear to one’s sense of law and justice, the expression ‘‘landlord’’ as 
defined in s. 5(3) of the Rent Act does include a person who merely receives 
the rent of the demised premises, on account of himself, or entirely for 
the benefit of somebody else, and consequently such a person is entitled not 
only to give notice of ejectment on any of the grounds mentioned in s. 13 except 

~el. (g) but also to institute a suit for ejectment on any such ground. 


The learned Assistant Judge, however, relied upon certain authorities for 
the purpose of showing that where a property is owned by more than one person 
the notice to quit should be given by all of them. This principle of common 
law, which is available under the Transfer of Property Act, is not in dispute 
at all. In this case, however, we are dealing with a special legislation, and if 
the Legislature in this special legislation included a rent collector as a landlord 
for the purposes of that legislation, effect has got to be given to that provision. 

BLR—S 


18 THE BOMBAY LAW REPORTER. [VOL. LXV. 


The learned Assistant Judge, however, does not seem to have taken this provi- 
sion of the Rent Act into consideration. If this provision was brought to his 
notice at the hearing of the appeal, I am sure,.the learned Assistant Judge 
would not have come to the conclusion that he has come to. In my opinion, 
therefore, the order of eviction passed by the trial Court was correct and the 
dismissal of the landlord’s.suit by the learned Assistant Judge in appeal by the 
tenant was erroneous in law. This application will, therefore, be allowed. The 
order of the learned Assistant Judge with regard to the decret for eviction 
would be set aside and the one passed by the trial Court shall be restored. The 
rule will accordingly be made absolute with costs throughout. 


Rule made absolute. 


Before Mr. Justice K. K. Desai. 


THE PRESIDENT, SWAMI VIVEKANAND ASHRAM v. KOLHAPUR 
SPORTS ASSOCIATION LIMITED.* 


~ Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 
4(1), 4(4)(a)—Government of Bombay granting lease of certain lands with building 
standing thereon to the landlords— Petitioner tenant of building since date of lease 
—Landlords terminating tenancy for bona fide requirement and personal use—Whe- 
ther provisions of Bom. Act LVII of 1947 applicable to such premises. 


Section 4(4) (a) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, does not proyide that the expression “premises belonging to the Government or 
a local authority” in s. 4(1) of the Act shall not include a building held under an 
agreement, lease or other grant. The building as mentioned in this sub-section is not 
the one which is erected by the Government. The agreement, lease or other grant 
referred to in this sub-section do not relate to grant or transfer in respect of an 
erected building or building belonging to the Government. The wordings of this 
sub-section indicate that they relate to lands held under an agreement, lease or other 
grant from the Government on which a building is erected. 


Tue facts appear in the judgment. 


G. N. Vaidya and K. C. Mandwikar, for the petitioner. 
N. 8. Shrikhande and M. V. Paranjape, for the opponents. 


K. K. Desar J. The petitioner in this revision application being tenant 
and original defendant contends that the trial Court as well as the appellate 
© Court wrongly held that to the suit premises the provisions of the Bombay 
Rents, Hotel and Lodging House Rates (Control) Act, 1947, did not apply. 
The petitioner’s case is that the findings made as above by the trial Court and 
the appellate Court are not well founded in law. On all other issues in both 
the Courts findings were made in favour of the petitioner. Mr. Vaidya for 
the petitioner, therefore, has again in this revision application urged that to 
the premises in suit the provisions of the above Act are applicable and that L 
should reverse the findings made by the Courts below. 

In connection with this contention, the only relevant facts are as follows: 
By a lease dated May 20, 1949, the Government of Bombay granted what is” 
described as a permanent. lease of certain lands with building standing thereom 
to the opponents-landlord. The petitioner being Shri Swami Vivekanand 
Ashram has been continuously a tenant of the opponents of the above building 
since the date of the lease. Even prior to the date of the lease, the petitioner 

*Decided, August 29, 1962. Civil Revision 1957, confirming the decree passed by M.M. 
Application No. 221 of 1960, against the Sapatnekar, 2nd Joint Civil Judge, Junior 


order passed by K.R. Powar, Extra Assistant Division, Kolhapur, in Regular Civil Suit 
Judge, Kolhapur, in Civil Appeal No. 418 of No. 275 of 1956. 
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was a tenant of the building, which then belonged to the Maharaja of Kolhapur. 
By a notice dated December 20, 1955, the opponents terminated the tenancy 
of the petitioner. In the notice they mentioned that they required this suit 
premises for bona fide requirements and personal use. Thereafter, this eject- 
ment suit was filed against the petitioner. Against the decree passed in the 
suit, the petitioner filed an appeal. Both the Courts have passed ejectment 
decrees against the petitioner. 


On behalf of the opponents, reliance was placed in both the Courts on the 
provisions of s. 4 of the Act. Relying on the provisions of sub-s. (4)(a@) of 
s. 4, it was contended on behalf of the petitioner that the suit premiseg were 
not exempted from the provisions of the Act. Both the Courts held that by 
reason of sub-s. (J) of s. 4 the suit premises were exempted from the provisions 
of the Act. The relevant parts of sub-ss. (J) and (4)(a) of s. 4 of the Act 
run as follows :— 


“4,(1) This Act shall not apply to any premises belonging to the Government...or 
apply as against the Government to any tenancy or other like relationship created by a 
grant from the Government in respect of premises taken on lease...”. i 

“4, (4) (a) The expression ‘premises belonging to the Government or a local authority” 
in sub-section (1) shall, notwithstanding anything contained in the said sub-section or 
in any judgment, decree or order of a court, not include a building erected on any land 
held by any person from the Government...under an agreement, lease or other grant, 
although having regard to the provisions of such agreement, lease or grant the building 
so erected may belong or continue to belong to the Government...”. 

In connection with the suit premises (being the building occupied by the 
petitioner as tenant), it is admitted that the building was in existence prior to 
the grant of the lease dated May 20, 1949, in favour of the opponents by the 
Government of Bombay. Prima facie, having regard to that fact, apart from 
the provisions of sub-s. (4)(a@), by reason of the contents of sub-s. (/) of s. 4; 
a finding would have to be made that the Act did not apply to the suit premises, 
as they belonged to the Government. Having regard to the language of sub- 
s. (1) of s. 4, it must also be held that as between the Government and the 
opponents and/or in connection with the tenancy granted by the Government 
of the building in suit to the opponents, the provisions of the Act can never 
apply. For developing the contention that by reason of the provisions of sub- 
s. (4)(a@) the building premises or the suit premises are excluded from the 
exemption mentioned in sub-s. (Z7) of s. 4, Mr. Vaidya has contended that the 
true effect of the provisions of gub-s. (4)(a@) is that the phrase ‘‘premises be- 
longing to the Government or a local authority’’ as contained in sub-s. (J) of 
s. 4 does not include a building held by any person under an agreement, lease 
or other grant from the Government. In my view, this cannot be the true 
construction of the provisions of sub-s. (4)(a) of s. 4. The construction as 
submitted by Mr. Vaidya altogether fails to take into account the phrase ‘‘on 
any land’’ along with the verb ‘‘held’’ as contained in sub-s. (¢)(@). The true 
construction of the provisions of sub-s. (4) (a) can only be arrived at by giving 
correct effect to these two phrases ‘‘on any Jand’’ and ‘‘held’’ in the position 
in which they stand in the sub-section. What must be held under an agree- 
ment, lease or other grant given by the Government is ‘‘any land’. The word 
“held”? has no direct application to the phrase ‘‘building erected’’ as con- 
tained in sub-s. (4)(a). If the above construction is borne in mind, the whole 
sub-section becomes entirely clear and free from any doubt in its meaning. In 
other words, the sub-section does not provide that the expression ‘‘premises 
belonging to the Government or a local authority’’ in sub-s. (J) shall not in- 
clude a building held under an agreement, lease or other grant. The building 
as mentioned in this sub-section is not the one, which is erected by the Govern- 
ment. The agreement, lease or other grant referred to in this sub-section do. 
not relate to grant or transfer in respect of an erected building or building be- 
longing to the Government. On the contrary, the wordings of this sub-section indi- 
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cate that they relate to lands held under an agreement, lease or other grant from 
the Government on which a, building is erected. The above being the true con- 
struction of the provisions of sub-s.(4)(a), the only contention raised in this 
revision application must fail. : zs f 
The revision application is dismissed with costs. i 
At this stage, the parties have consented that the decree for éjectment shall 
not be executed for six months from today. 
Application dismissed. 


ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desai. 


ABDUL REHAMAN ABDUL GAFUR v. MRS. E. PAUL.* 
Industrial Disputes Act (XIV of 1947), Sec. 2(a)(i)—Expression “under the authority of 
the Central Government”, meaning of—Whether expression covers industries carried 
on for their own purposes by incorporated commercial corporations controlled by 
Central Government. ‘ $ 


The phrase “under the authority of the Central Government” in-s. 2(a)(i) of the` 


Industrial Disputes Act, 1947, means and is intended to apply to industries carried on 
directly under the authority of the Central Government. Industries which are carried 
‘on for their own purposes by incorporated commercial corporations which are gov- 
erned by their own constitutions, as authorised by the Indian Companies Act, 1913, 
cannot be described as carried on under the authority of the Central Government 
even though the Central Government controls these corporations. 

Tamlin v. Hannaford,’ and C. M. W. M. Co. Ltd., referred to 


Te facts appear in the judgment. 


K. T. Sule, with Madan Phadnis, for the petitioners. 
A. M. Setalvad, for respondents Nos. 1 and 2. . S 


K. K. Desar J. This is a petition under art. 226 of the Constitution whereby the 
petitioners claim a writ of mandamus and/or directions that respondent No. 1 
being the Conciliation Officer appointed by the State of Maharashtra (respondent 
No. 2), do forbear and/or abstain from proceeding with the conciliation of 
industrial disputes between the Mazagaon Dock Limited being respondent No. 4 
and its workmen regarding increase in wages, dearness allowance, leave, paid 
holidays, ete. , 

The only contention which has been advanced before me in support of this 
petition is that the Mazagaon Dock Limited, respondent No. 4, is an industry 
‘‘earried on by or under the authority of the Central Government’’ and that 
accordingly the appropriate Conciliation Officers to consider any industrial dis- 
putes arising between the Mazagaon Dock Limited and its workmen are the 
Conciliation Officers appointed by the Central Government. For this reason it 
is argued that respondent No. 1 being the Conciliation Officer appointed by the 
State of Maharashtra, has no jurisdiction to act as Conciliation Officer in res- 
pect of disputes which have arisen between the Mazagaon Dock Limited and its 
workmen. 

The above question has arisen under the following circumstances: On Febru- 
ary 26, 1934, Mazagaon Dock Limited was incorporated as a public limited com- 
pany under the Indian Companies Act. As from December 10, 1957, the Maza- 
gaon Dock Limited was converted into a private limited company. From 1957 
the whole of the share capital of the Mazagaon Dock Limited (hereinafter re- 


*Decided, September 13, 1961. O.C.J. Mr 1 [1960] 1 K.B. 18. 
socllaneous Application No. 190 of 1961. 2 [1952] 1 L.L.J. 488. 
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ferred to as ‘the Company’) was owned by two commercial corporations of the 
names of P & O Orient Lines and British India Steam Navigation Company. In 
or about May 1960 the Union of India and/or the Central Government purchas- 
ed the whole of the share capital of the Company from the above two corpora- 
tions and owns the whole of the share capital of the Company. As a result of 
the Union of India purchasing the whole share capital, articles of association 
of the Company were altered in a large way and I will refer to some of the articles 
when necessary. In November 1960 a union of workers of the name of ‘‘ Associa- 
tion of Engineering Workers’’ on behalf of the workmen of the Company made 
certain demands and the demands were taken into conciliation proceedings by 
respondent No. 1—the Conciliation Officer appointed by the State of Maharashtra 
in February 1961. A further demand for payment of bonus was made subse- 
quently and that demand was also admitted to conciliation proceedings on June 
2, 1961. In pursuance of the directions of respondent No. 1, a notice was put 
up by the Company for the information of the workmen that the demands made 
as aforesaid (being the two disputes) had been admitted into conciliation pro- 
eeedings. Petitioner No. 2 is another union which also claims membership of 
the workmen of the Company. Petitioner No. 1 is a workman of the Company. 
The petitioners have made a contention as I have already mentioned above and 
argue that since respondent No. 1 cannot have jurisdiction, the mandamus and 
direction as claimed in the petition ought to be issued. 

In connection with the above contention of the petitioners, it is necessary to 
mention that under the scheme of the Industrial Disputes Act, 1947, Conciliation 
Officers and Conciliation Boards are appointed by appropriate Government as 
mentioned in the Act. After report of a Conciliation Officer or a Conciliation 
Board is received, the appropriate Government is entitled to make a reference of 
disputes considered by a Board or an Officer to Industrial Tribunals. 

Mr. Sule for the petitioners has, in this connection, relied upon the definition 
of the phrase ‘‘appropriate Government’’ as contained in s. 2(a) of the Act. 
The definition runs as follows :— 

“‘appropriate Government’? means— 

(i) in relation to any industrial dispute concerning any industry carried on by or 
under the authority of the Central Government or by a railway company or concerning any 
such controlled industry as may be specified in this behalf by the Central Government or 
in relation to an industrial dispute concerning a banking or an insurance company, 2 
mine, an oil field, or a major port, the Central Government; and 

(ii) in relation to any other industrial dispute, the State Government,...” 

_ The petitioners’ contention is that the Mazagaon Dock Limited is an industry 
“carried on by or under the authority of the Central Government’’, whilst the 
respondents’ contention is that it is not such an industry. 

In connection with the true construction of the provisions in the definition 
clause as quoted above, it is first relevant to notice that there is reference to 
‘‘eontrolled industry’’ in the above definition. The ‘‘controlled industry’’ is 
required to be specified in a notification by the Central Government. Reference 
as above made to controlled industry is patently in contrast with ‘‘industry 
carried on by or under the authority of the Central Government’’. The above 
distinction is helpful in arriving at the true intention of the Legislature in using 
the phrase ‘‘industry carried on by or under’’. In spite of complete governmental 
control an industry may not be one carried on by or under the authority of the 
Central Government. The real question is as to the true meaning of the words 
‘‘earried on by or under the authority of’’ as contained im the above section. 

Mr. Sule for the petitioners contends that because the Union of India and/or 
the Central Government is the owner of the whole share capital of the Company, 
it is abundantly clear that Company and/or the industry is carried on by or 
under the ‘authority of the Central Government. He also contends that the 
provisions in the articles of association of the Company make it abundantly clear 
that the industry is carried on by the Central Government. Even if that is not 
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so, he contends that in any event it is clear that the industry is carried on under 
the authority of the Central Government. In that connection he relies upon 
the extracts from the articles of association which are all annexed as exh. A to 
the petition. Under art. 15, subject to the rights of the President of India, the 
shares are directed to be under the control of the directors. Under art. 102 
the President of India is authorised from time to time to determine the 
number of directors of the Company. Under art. 104 directors appointed are 
entitled to remuneration as fixed by the President from time to time. The Pre- 
sident is also authorised to remove any director appointed by him from office at 
any time. The President is authorised to fill in the vacancies arising in the 
office of directors. Under art. 126 the President is authorised to appoint Chair- 
man of the Board of Directors or the managing director. The President is fur- 
ther authorised to entrust the chairman or the managing director with powers 
as exercisable by the directors. Under art. 182 notwithstanding anything con- 
tained in the articles the President is authorised from time to time to issue 
directions and instructions as he may consider necessary in regard to the affairs 
of the conduct of the business of the Company. The directors are directed to 
comply with and give immediate effect to the directions or instructions issued by 
the President. 


As against the above contentions made by Mr. Sule, in my view, it is important 
to notice that the constitution of the Company is framed and enacted under the 
provisions of the Indian Companies Act. But for the provisions in the articles 
of association of the Company the President of India as such would have no 
authority to deal with the affairs of the business of the Company. The Govern- 
ment of India as such has no right to deal with the business and affairs of the 
Company. In spite of the fact that the Government of India is the sole owner 
of the whole of the share capital of the Company, it is clear that thè control 
that it has on the affairs and business of the Company is exercised by reason of 
the provisions in the constitution of the Company, viz. memorandum of asso- 
ciation and articles of association of the Company. The provisions of the Indian 
‘Companies Act would continue to apply to the business and affairs of the Com- 
pany. The contracts to be made by the Company will have to comply with the 
provisions of the Companies Act as well as the constitution of the Company. In 
theory it is quite possible that creditors of the Company would be entitled to 
initiate liquidation proceedings in respect of the Company in the event of the 
failure of the Company to make payments due to the creditors and in any other 
relevant contingencies mentioned in the Companies Act. In any event if the 
‘Company ceases to carry on business, I have no doubt that under the provisions 
of the Companies Act the affairs of the Company would have to be wound up. 
The profits of the Company would be receivable by the sole shareholder only as 
dividends. It appears to me that in spite of the ownership of the shares being 
vested in the Central Government the Company has independent existence in 
law. The Company also carries on its business according to the constitution as 
contained in its memorandum of association and articles of association. The 
‘business is carried on even today through directors appointed in accordance with 
the provisions of the Companies Act. The directors would be continuously liable 
for misfeasance having regard to the provisions of the Companies Act. The 
‘question under the circumstances is as to whether in spite of the above facts can 
it be said that the industry, viz. the Mazagaon Dock Limited, is carried on by 
or under the authority of the Central Government. Obviously, Mazagaon Dock 
is not a Department of the Central Government. Though under the constitution 
of the Company directions may be given by the President, the Company is not 
working directly under the authority of the President or the Central Govern- 
ment. Having regard to the ownership of the shares being in the Central Gov- 
ernment, the directors of the Company can be nominated and some of the pre- 
‘sent directors are officers of the Ministry of Defence. Director No. 4 mentioned 
in para. 7 of the petition is Chairman of the Bombay Port Trust and is not an 
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officer of the Central Government. The ordinary business affairs of the Com- 
pany are carried on through the board of directors and the chairman and can- 
not be in law considered as carried on by the Central Government or under the 
authority of the Central Government. The employees of the Company cannot 
be said to be the servants and/or employees of the Government. The remunera- 
tion that is paid to the directors and/or the other workmen is not paid by the 
Central Government and is paid by the Company as such. If at all it is intended 
that the Central Government should be ‘‘appropriate Government’’ in connec- 
tion with this industry, the Company may be notified as controlled industry and 
would thereafter be dealt with by the Central Government as ‘‘appropriate Gov- 
ernment’ under the provisions of the Industrial Disputes Act. 


The phrase ‘‘under the authority of the Central Government’’ as contained 
in s. 2(a) (i) must mean and is intended to apply to industries carried on directly 
under the authority of the Central Government. Industries which are carried 
on for their own purposes by incorporated commercial corporations which are 
governed by their own constitutions, as authorised by the Indian Companies Act, 
cannot be described as carried on under the authority of the Central Govern- 
ment. The obvious reason to support the above finding is that these corpora- 
tions are independent legal entities and run the industries for their own pur- 
poses. Even when the Central Government controls these corporations, their 
industries are worked under the authority of their own constitutions or charters. 


In this connection, Mr. Setalvad for ‘the respondents has relied upon the case 
of Tamlin v. Hannaford.’ The question in that case was as to whether the 
*‘ British Transport Commission” was a crown department or its property 
crown property and the ‘‘Rent Act’’, therefore, did not apply to the properties 
of the Commission. In that connection, what is mentioned in the head-note 
runs as follows :— 


‘The only fact which, it could be suggested, made the commission a servant or agent 
of the Crown was the control over it exercised by the Minister of Transport (See s. 4 of 
the Transport Act, 1947); but there was ample authority for saying that such control was 
insufficient for the purpose... 

When Parliament intends that a new corporation should act on behalf of the Crown, 
it, as a rule, so states in the statute constituting the corporation. In the absence of any 
such provision, the proper inference in the case, at any rate, of commercial corporation 
is that it acts on its own behalf, even though it is controlled by a government department.” 


At p. 24 of the Reports it is further observed as follows :— 


“| These are great powers but still we cannot regard the corporation as being his 
agent, any more than a company is the agent of the shareholders, or even of a sole 
shareholder, In the eye of the law, the corporation is its own master and is answerable 
as fully as any other person or corporation. It is not the Crown and has none of the im- 
munities or privileges of the Crown. Its servants are not civil servants, and its property 
is not Crown property.... It is, of course, a public authority and its purposes, no doubt, 
are public purposes, but it is not a government department nor do its powers fall within 
the province of government.” 

Similar observations are made in the case of C. M. W. M. Co. Lid.® by the 
High Court of Calcutta. The question before the Court in that case directly 
related to the true construction of the provisions of s. 2(a) (4) of the Industrial 
Disputes Act and it was observed as follows (p. 489) :— 

“It seems to me that what is referred to in S. 2(a) (i) and S. 2(g) (3) 15 any industry 
owned by Government which is being carried on by Government itself either through a 
department or by some authority created by Government to carry on that industry. An 
industry carried on by or under the authority of Government is a Government industry, 
which as I have said, may be carried on directly by Government or by somebody or person 
nominated by Government for that purpose. No business owned by and carried on by a 


1 [1950] 1 K.B. 18. 2 [1952] 1 L.LJ. 488. 
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private person or a limited company can be a business carried on by or under the autho- 
rity of Government. 

It seems to me that the words ‘under the authority’ mean much the game as ‘on be- 
half of. It is to be noticed that in S. 2(g) (H) ‘employer’ means in relation to an industry 
carried on by or on behalf of a local authority, the chief executive officer of that autho- 
rity. With regard to such an industry, even if somebody has been authgrised to carry 
on the work; nevertheless, the chief executive officer in all cases is to be regarded ay the 
employer.” 

In my view, the petitioners’ contentions are not well founded. The petition is 
liable to be dismissed. 
The petition is dismissed with costs. 
i Petition dismissed. 
Solicitors for the defendants: Little & Co.: G. M. Diwekar. 


APPELLATE CIVIL. 


Before Mr. Justice Patel. 


DEVYANI KANTILAL SHROFF v. KANTILAL GAMANLAL SHROFF.” 


Hindu Marriage Act (XXV of 1955), Secs. 13(1), 23—Nature and burden of proof where 
adultery alleged—Whether direct evidence of adultery necessary. 


Where the petitioner claims relief under s. 13(1) of the Hindu Marriage Act, 1955, 
on the ground of adultery, the petitioner must prove the allegation beyond reasonable 
doubt. This does not necessarily mean that the Court expects direct evidence but 
it only means that there must be evidence, either oral or circumstantial in nature, 
from which the Court can be satisfied beyond reasonable doubt that the alleged 
offence is made out. The Court must consider more the quality rather than the quan- 
tity of evidence. A case must be judged having due regard to the social conditions 
and the manner in which parties are accustomed to live. If there is evidence enough 
to show that they had reasonable opportunities of having sexual intercourse in the 
conditions of life in which they live for days together then the Court may be justi- 
fied in raising an inference of adultery. 


Sushila Mahendra v. Mahendra Manilal White v. White,’ Preston-Jones v. Preston- 
Jones* and Woolf v. Woolf, referred to. 


H. K. Shah, with M. K. Shah, for the appellant. 
A. B. Diwan, instructed by M/s. Dixit Mameklal & Co., for respondents. 


Onze Devyani (petitioner) was married to Kantilal (respondent No. 1) om 
February 15, 1947. After marriage for a number of years they lived as hus- 
band and wife in Karim Building at Kanda Wadi on the 2nd floor. The petitioner 
left respondent No. 1 in or about the end of 1958. At that time respondent 
No. 1 had two rooms in Karim Building. Out of these two rooms, he gave one 
room on leave and licence within a short time after the petitioner left, while the 
main residential room in which the petitioner and respondent No. 1 were residing 
he gave on leave and licence in the month of April 1960. The present petition 
for divorce on the ground of adultery was filed on February 23, 1961. 

The petitioner alleged that since about 1956 respondent No. 1 came in contact 
with Manjula (respondent No. 2), who was living in Sikka Nagar with her 
husband and her two children. Gradually relations between respondents Nos, 1 
and 2 became intimate. When ultimately the petitioner taxed respondent No. f 


*Decided, August 21, 1962. First Appeal 1 (1958) 61 Bom. L.R. 431. 
No. 848 of 1961, against the decision of B.A. 2 [1958] 8.C.R. 1410. 3 
Ohandiramani, Judge, City Civil Court, 3 [19851] A.O. 391. 
Bombay, in Matrimonial Suit No. 1002 of 1961. 4 [1981] P. 134. 
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about his relations with respondent No. 2, he told her that she was his wife and 
beat her and drove her away. Even before that date, there used to be quarrels. 
on this account. On the last occasion, when she was beaten and driven out of 
the house, she went to the house of Savitriben, the sister of respondent No. 1, 
and from there called her mother. In the house of Savitriben also respondent 
No. 1 beat her jn the presence of Savitriben and her mother, abused her mother 
as well, after which her mother took her to her own house and since then she 
has been living with her parents. According to the petitioner, within a short 
time after she left the rooms in Karim Building, respondent No. 1 started living 
with respondent No. 2 who had about the month of August 1959 shifted to chawl 
No. 3 at Pipalwadi. Since then he waa living with her in adultery and the 
petitioner, therefore, was entitled to a decree in divorce. 

Both the respondents denied the allegations made by the petitioner. Res- 
-poudent No. 1 contended that respondent No. 2 was a friend of the petitioner 
herself and whenever he visited respondent No. 2 at her husband’s place he went 
along with the petitioner and never alone. He alleged, on the other hand, that 
in or about 1956 and thereafter several friends of the petitioner used, to visit 
his rooms in his absence and when he was told about it by the neighbours he 
remonstrated with the petitioner and that is why she left him. He admitted 
that he became a paying guest of respondent No. 2 in or about August 1959 
but was only taking his meals at her place. Both the respondents further 
admitted that it was only in the month of April 1960 that respondent No. 1 came 
to live with respondent No. 2 as a paying guest at Pipalwadi. Both of them 
alleged that during the time that respondent No. 1 was a paying guest, he was 
sleeping in the lobby throughout the period except in the months of July to 
October when because of the rains he was sleeping inside the room. Both of 
' them further admitted that during the pendency of the suit whenever respondent 
No. 1 came from Bulsar he lived with respondent No. 2. Respondent No. 2 
admitted that since about October 1958 her husband was not living with her 
but went to live with his brother and that she was compelled to vacate that room 
in or about June 1959 after which she came to live at Pipalwadi. She asserted 
that at no time had she any adulterous intercourse with respondent No, 1 and 
that the allegations were false. 


The trial Judge dismissed the petition. The petitioner appealed. 


PATEL J. [His Lordship after stating the facts, proceeded]. The principles 
regarding the nature and burden of proof in all such cases where adultery is 
alleged against one of the spouses by the other spouse are well-settled. The 
parties are governed by the Hindu Marriage Act, 1955. The plaintiff claims 
relief under s. 18(7) on the ground of husband’s adultery. Under s. 28 the 
Court can grant relief only if it is satisfied that any of the grounds for granting 
relief exists and other conditions are fulfilled and not otherwise. A similar ques- 
_ tion arose in a different form in Sushila Mahendra v. Mahendra Mamial' before: 
_a Division Bench of this Court of which I was a member, under s. 12(J)(d) of 

the Hindu Marriage Act, 1955. We reviewed the case law and held that the 
petitioner in such a case must prove the allegations beyond reasonable doubt, 
in other words that ‘‘satisfied’’ read with the words ‘‘and not otherwise’” 
mean satisfied beyond reasonable doubt. In White v. White? while con- 
sidering similar provisions of the Indian Divorcee Act where similar 
words in ss. 14 and 7 are used, the Supreme Court, following the case of Preston- 
Jones v. Preston~Jones,? held that (p. 1421) i 

“...the standard of proof in divorce cases would therefore be such thai if the judge 
is satisfied beyond reasonable doubt as to the commission of the matrimonial offence he 
would be satisfied within the meaning of s. 14 of the Act...the terms of s. 14 make it 
plain that when the Court is to be satisfied on the evidence in respect of matrimonial 
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offences the guilt must be proved beyond reasonable doubt and it is on that principle that 
the Courts in India would act...” 

The reason of such a strict rule is not far to seek. A finding as to adultery or 
some such matrimonial offence has got very serious consequences inasmuch as 
it affects the status of a party, and it is on grounds of publie policy that such 
a strict rule of proof is required in all such cages. 


This, however, cannot and does not necessarily mean that the Court expects 
‘direct evidence by way of photographs or of eye-witnesses who have seen actual 
adultery or that it requires the employment of detectives peeping through key- 
holes and deposing about adulterous intercourse. The burden is no more than 
in a criminal case where the consequences to an accused are equally serious. It 
only means that there must be evidence, either oral or circumstantial in nature, 
from which the Court can be satisfied beyond reasonable doubt that the alleged 
offence is made out. In Woolf v. Woolf,* the Master of the Rolls said (p. 143): 


“...The petitioner is under no obligation to show adulterous inclination generally on 
the part of the respondent, In my opinion, if evidence is given in good faith which under 
all but the most unusual circumstances is clear evidence of adultery, it is the duty of 
the Court to act upon it, unless the King’s Proctor can bring forward cogent evidence to 
rebut the obvious presumption. 

In Loveden v. Loveden,’ Sir William Scott said that it was not necessary to prove 
the direct fact of adultery, for ‘if it were otherwise, there is not one case in a hundred in 
which that proof would be attainable: it is very rarely indeed that the parties are sur- 
prised in the direct act of adultery. In every case almost the act is inferred from 
circumstances that lead to it by fair inference as a necessary conclusion; and unless this 
were the case, and unless this were so held, no protection whatever could be given to 
marital rights’.” 

The Court must have regard to the usual reluctance of neighbours to get involv- 
ed in giving evidence in such cases and consider more the quality rather than 
quantity of evidence. 


A ease must be judged having due regard to the social conditions and the 
manner in which parties are accustomed to live. It is not necessary in every 
case, therefore, where cases of ordinary middle class come before the Court to 
require evidence that the respondents were sleeping in one room by themselves 
If there is evidence enough to show that they had reasonable opportunities of 
having sexual intercourse in the conditions of life in which they live for days 
together then the Court may be justified in raising an inference of adultery. 


[His Lordship after considering the evidence in the case, proceeded]. 


The learned Judge has refused to accept the case of the petitioner on 
the ground that in some parts her story is discrepant and in some parts 
she is uncorroborated. What the learned Judge has overlooked is the 
_ array of circumstances against the respondents to which he does not 

even seem to be alive. The circumstances which I have discussed 
above, when put together and weighed, must lead only to one and one inference 
and that is that respondents Nos. 1 and 2 were and are living in adultery. As 
stated by me in the beginning of the judgment, the burden of proof is no more 
than in a criminal case where the consequences are far worse. Even in a eri- 
minal case it is not the quantity but the quality of the evidence that is the govern- 
ing factor, and the Court does not hesitate, if it accepts the evidence, even if 
only oral to convict an accused. The circumstances, which I have narrated 
above, clearly indicate the guilt of both respondents Nos. 1 and 2 and there could 
be no reason to hold otherwise. , 


[The rest of the judgment is not material to this report.] 
Decree set aside. 


4 [1081] P. 134. 5 (1810) 2 Hagg. Cons. 1,2. 
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Before Mr. Justice Patel and Mr. Justice Palekar. 


THE CHARITY COMMISSIONER, BOMBAY v. THE MUNICIPALITY 
OF TALODA.* 
Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 56-B, 72(4)—Whether Charty 
Commissioner has right of appeal against decision of District Court. 


Under the Bombay Public Trusts Act, 1950, the Charity Commissioner has a right 
to appeal against the decision of the District Court. 


E. B. Kotwal, Government Pleader, for the appellant. 
R. A. Jahagirdar, with R. R. Jahagirdar, for respondent No. 1. 
M. R. Kotwal, with S. R. Chitnis, for respondents Nos. 2(1) to 2(6). 


Certain properties in the town of Taloda originally formed part of one single 
‘undivided property owned by one Charandas alias Sharandas Guru Nagabuwa 
Bairagi. Charandas took some loan and, erected a Dharmashala on the open 
land. Til then there was only the ‘Samadhi’ of his Guru Nagabuwa in that 
land. He also built some other constructions for the purposes of the Dharma- 
shala. He sold this property on May 1878, to one Dagadu Khushal Par- 
deshi. On August 27, 1883, Dagadu ushal Pardeshi passed a document, 
which he called a release deed, in favour of the Municipality of Taloda without 
any consideration at all, for applying this property to ee mentioned in 
the deed. 

One Sambhusing Gopalsing, made an application on Koranda 1, 1954, for 
registration of'the trust as a public charitable trust. This application was 
opposed by the Taloda Municipality. 

The Assistant Charity Commissioner inter alia held that the institution was 
a publie charitable trust. This finding was confirmed by the Charity Commis- 
sioner. The Municipality of Taloda made an application under s. 72 of the 
Bombay Public Tructs Act to the District Court at Dbulia. The Assistant 
Judge at Dhulia allowed the application holding that there was no public trust 
and that the property belonged to the Municipality absolutely. The Charity 
Commissioner appealed to the High Court. 


PATEL J. [His Lordship after setting out the facts, proceeded.] Mr. Jaha- 
girdar has raised a preliminary point that the Charity Commissioner has no 
locus standi to appeal against the decision of the District Court. It is argued 
that as the Charity Commissioner is the authority who has finally to decide be- 
fore the matter comes to the District Court all questions under the Act his 
interest in the decision is merely that of a Court or a Tribunal whol decides a 
dispute and no further and, therefore, he has no right to appeal against the deci- 
sion of the District Court. He relies upon ss. 18 to 22 and 70 of the Bombay 
Publie Trusts Act, 1950. 

Section 18 requires a trustee to make an application for registration of the 
trust. Section 19 casts a duty upon the Assistant Charity Commissioner or 
Deputy Charity Commissioner of deciding matters enumerated in s. 19 either 
on an application or on his own motion. The matters to be decided are whether 
a trust exists and whether it is a public trust, whether any property is the 
property of such trust, the names and addresses of the trustees and manager 
of such trust, the mode of succession to the office of the trustee of such trust, 
the origin, nature and object of such trust, ete. Section 20 requires him to 
record his findings. Section 21 requires entries to be made in the register in 
accordance with the findings or the decision in appeal and, provides that the 
entries shall be final. Section 22 provides for making changes in the entries. 
Section 70 gives a right of appeal against the decision of the Deputy or Assistant 

*Decided, August 28, 1962. First Appeal Khandesh, at eres a Miscellaneous Appli- 


No. S of 1959, against the decision of cation No. 34 of 195 
P. 8. Malvankar, Assistant Judge of West 


28 a THE BOMBAY LAW REPORTER. fron. Lxv. 


Charity Commissioner to the Charity Commissioner. Section 72 provides for 
an application being filed to the District Court against the decision of the 
Charity Commissioner under ss. 40, 41, 50A, 70 or 70-A or on the questions. 
whether a trust exists and whether such trust is a public trust or whether any 
property is the property of such trust. : 

In order to consider whether or not this contention is sound,ewe must consi- 
der the scheme of the Act and the functions which the Charity Commissioner 
exercises in relation to publie trusts. There cannot be any scope for doubt 
that the Crown or Government is parens patriz in respect of wards and is also 
the protector of charities in general (see Tudor on Charities, 5th edn, p. 174). 
From time to time various Acts were made by the Government both Central 
and State for controlling mismanagement in the properties of public trusts. 
However, it was only about 1950 in almost every State that Acts for the super- 
vision of public trusts came to be passed. The purpose of the Act as shown 
by the preamble is to make better provision for the administration of public 
religious and charitable trusts in the State and having due regard to the pur- 
pose of the Act, ie. it having been passed for the public good, it is the duty 
of the Courts of justice to put such a construction upon it as may tend to the 
furtherance rather than to the restriction of the powers conferred by it upon 
the Charity Commissioners: (See In re Duncan: In re Taylor’s Trusts.) We 
must, therefore, proceed to consider what are the powers of the Charity Com- 
missioner vis-a-vis a public trust, and determine as to whether the Charity 
Commissioner would be a person interested to appeal against the decision of 
the District Court. . ` 

Section 3 of the Act enables the Charity Commissioner subject to the general 
or special orders of the Government to superintend the administration and 
carry out the provisions of the Act. The purpose of the provisions would appear 
hereafter. Section 37 gives a general power to the Charity Commissioner and 
others therein mentioned to enter on and inspect any property belonging to a 
publie trust, to call for or inspect any extract from any proceedings of such 
trust as well as any books of account in the possession of the trustees as also 
any returns, statements, ete. Sub-section (2) of s. 37 creates a liability in 
the trustees to afford all convenience and reasonable facilities for such exami- 
nation. Under s. 38 he is entitled to refer the matter to an auditor to look into 
the management, and under s. 38 to call upon any of the defaulting trustees to 

, give explanation, under s. 40 to determine if any loss is caused by the manage- 
ment to the publie trust and under s. 41 to surcharge any of the defaulting 
trustees and the manager. This clearly shows that the Charity Commissioner 
has an inquisitorial jurisdiction or power over public trusts. Section 47AA 
enables the Charity Commissioner to make an application to the Court for 
appointment of a new trustee if an existing trustee is convicted of any offence 
under the Act. Section 57 establishes a fund called the Public Trusts Admi- 
nistration Fund to vest in the Charity Commissioner and every puble trust is 
liable to contribute towards this fund. The constitution of the fund and 
contribution to it by publie charities in the State could not be without 
any purpose. It is meant for the expenses of establishment of the Charity 
Commissioner and his subordinates the purpose of which is the effective eon- 
trol and supervision over public trusts by the Charity Commissioner. Section 68 
which defines the duties and powers of the Charity Commissioner gives a power 
of superintendence over publie trusts. Section 50 gives a right to the Charity 
Commissioner to institute a suit in cases of breach of trust for recovery of 
possession of property belonging to any public trust or for directions where 
they are necessary and it also provides that if any other person wants to insti- 
tute a suit on behalf of the Charity he must obtain sanction of the Charity 
Commissioner. 

All these powers, which are given by the Act, clearly show that the Charity 
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Commissioner is not merely a judicial or quasi-judicial authority who has 
merely to determine certain questions which are brought before him. He exer- 
cises a dual function, one as a delegatee of the Government’s power of superin- 
tendence over trusts, and second as an authority who is vested with quasi- 
judicial powers of deciding questions under the Act. It is not, therefore, cor- - 
rect to say that his interest in the decision of the District Court is merely that 
of an ordinary Tribunal. The provisions of s. 56-B particularly clinch the 
matter. It says« ; 

“(1) In any suit or legal proceedings in which it appears to the Court that any question 
affecting a public religious or charitable purpose is involved, the Court shall not proceed 
to determine such question until after notice has been given to the Charity Commissioner. 

(2) If upon the receipt of such notice or otherwise the Charity Commissioner makes 

any application in that behalf, he shall be added as a party at any stage of such suit or 
proceedings.” 
Sub-section (3) of s. 56-B is not material. It is clear that the notice to the ° 
Charity Commissioner and his right of being added as a party in case he feels 
necessary to come before the Court is not a mere idle formality. It was pro- 
bably thought that some at least of those in charge of litigation or a proceeding 
may not earry it through properly and may not act in the best interest of the 
institution, and it is for this reason that notice is required to be given to the 
Charity Commissioner before the Court can proceed in a matter. It is not 
contended—and we do not think that it can possibly be contended—that this 
section cannot apply to a proceeding under s. 72 of the Act. If the Charity 
Commissioner is given notice and is entitled to be a party and if he is a party 
there can be no reason why if he’ is aggrieved by a decision he should not have 
a right of appeal. We must so construe the provisions of the Act as not to 
render the remedy provided by it nugatory but to advance it and it seems to 
us that the provisions of the Act justify an inference that the Charity Com- 
missioner is entitled as of right to appeal against the decision of a tribunal if 
the decision is against the public charity, even though there is no direct provi- 
sion enabling him to appeal. This conclusion is further strengthened by the 
adoption of neutral language in sub-s. (4) of s. 72 which provides for an 
appeal. It simply says: 

“An appeal shall lie to the High Court against the decision of the Court under sub- 
section (2) as if such decision was a decree from which an appeal ordinarily lies.” 

This contention of Mr. Jahagirdar, therefore, must be repelled. 
[The rest of the judgment is not material to this report.] 
Appeal allowed. 


Before Mr. Justice Patel and Mr. Justice Palekar, 


M/s. SHRI VALLABH PITTI v. NARSINGDAS GOVINDRAM KALANI.* 

Arbitration Act (X of 1940), Secs. 31, 32, 33—Award made by arbitrator—Whether Court 
can set it aside only because one party to arbitration proceedings denies existence 
of contract—Jurisdiction of arbitrator to decide question of existence of agreement 
to refer to arbitration where existence of such agreement denied—Words “any party 
to an arbitration agreement” in s. 33 whether includes person alleged to be party to 
arbitration agreement. 


An award made by an arbitrator cannot be set aside by the Court as being invalid 
only because one of the parties to the arbitration proceeding chooses to deny the 
existence of the contract of arbitration. The Court must try the issue as to whether 
or not there was an arbitration agreement which entitled the arbitrator to decide the 
disputes between the parties and make its decree in accordance with its decision on 
the issue. 


*Dectded, September 4, 1962. Appeal No. 68 Thakkar, Judge, City Civil Court, in Award No 
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The jurisdiction of the arbitrators to decide the question of existence of the agree- 
ment to refer to arbitration is not wholly taken away by a mere denial of its exist~ 
ence. The arbitrators may consider the question of jurisdiction, not to give a final 
and binding judgment on that question but in order to determine what course they 
should adopt. They may in a case hold that they have no jurisdiction and direct the 
party who affirms the jurisdiction to obtain a decision of the Court under the Arbi- 
tration Act. On the other hand, if they are satisfied that they have got jurisdiction, 
they may proceed with the arbitration and make their award, . 

The words “any party to an arbitration agreement” in s. 33 of the Arbitration Act, 
1940, includes a person who is alleged to be a party to an arbitration agreement and 
cannot be confined to a person who admits to be a party to an arbitration agreement. 

Whenever there is a dispute as to the existence of a contract of arbitration, the parties 
may choose to adopt one or the other of the following courses: (1) The party affirm- 
ing the existence of the contract of arbitration may approach the Court to have it 
determined either under ss. 31 and 32 of the Arbitration Act, 1940, read together, or 
approach the Court under s. 20 of the Act and request that the agreement be filed 
and that the matter be referred to arbitration, (2) He may follow the procedure of 
Chapter II of the Act and refer the matter to arbitration according to the contract 
calling upon the party denying the existence of the contract of arbitration to appoint 
his own arbitrator who may if he so chooses deny the jurisdiction of the arbitrator 
and appear under protest or he may, if he so chooses, refuse to appear before the 
arbitrator at his own risk. (3) He may, if he so chooses, approach the Court under 
s. 33 of the Act and have it declared that there is in fact no arbitration agreement 
in existence and obtain stay of the proceedings of the arbitrators. (4) He may not 

' even adopt that procedure but may wait and take a chance of a decision being in his 
favour and then when an application is made to make a decree in terms of the award 
challenge the validity of the award on the ground that there was in fact no valid and 
existing contract of arbitration. 

Mahomed v. Pirojshaw,’ Shriram Hanutram v. Mohanlal & Co.’ Fernandez v. Jivat- 
lal Partapshi; Chiranjilal Fulchand v. Dwarkadas & Co.’ Dinasari Ltd. v. Hussain 
Ali & Sons,’ Ghelabhai Mahasukhram v. Keshavdev,* Heyman v. Darwins Ld.,’ Oil 
Products Trading Co. v. Societe Anonyme Societe de Gestion D’Enterprises Colo- 
niales,’ Sassoon & Co; v. Ramdutt Ramktssen Das,’ Christopher Brown Ld. v. Genos- 
senschaft Oesterreichischer,” Akberally Mulla Rasoolji v. Chaturbhuj Piramal,” Gu- 
lamali Abdulhussein & Co. v. Vishwambharlal,* Jawar Lal Barmah v. Union of 
India,” Falkingham v. Victorian Railways Commissioner,” Mayor, &c., of London v. 
Cox,” Pannalal Sagoremull v. Fateh Chand Muralidhar," Thawardes v. Union of 
India” and M/s. D. Gobindram v. M/s. Shamji K. & Co., referred to. 


Tre facts appear in the judgment. 


M. 8. Sanghavi, instructed by 'Malvi Ranchhoddas & Co., for the appellant. : 
C. J. Shah, with A. N. Samant, instructed by N. P. Samant & Oo., for the 
respondent. 


Pareu J. This appeal raises the much vexed question as to the validity of 
an award given in a case by arbitrators where the jurisdiction of the arbitrators 
is challenged. The short facts are as follows: The appellant is a firm carrying 
on business at the Cotton Exchange Building, Kalbadevi Road, Bombay. The 
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firm is a member of the East India Cotton Association Ltd. Kalani & Co., a 
firm, of which the respondent was a partner employed the appellant in about. 
1954 to act as their agents to effect transactions in cotton in accordance with 
the rules, regulations and bye-laws of the East India Cotton Association Ltd. 
Neither the respondent-firm nor any of its partners were members of the 
association. A large number of transactions were carried through at their 
request by the appellant. For transactions prior to May 13, 1955, there was 
no dispute between the parties, but the dispute related to transactions effected: 
after that date. As the respondent refused to honour his obligations which 
arose as a result of the alleged transactions, the machinery of the Hast India 
Cotton Association for arbitration was sought to be put into motion by the- 
appellant. On August 19, 1955, the appellant appointed an arbitrator and it 
called upon the respondent to do likewise. As the respondent failed to appoint 
an arbitrator, the chairman of the association, as required by the rules of arbi- 
tration, appointed an arbitrator on behalf of the respondent. The respondent 
denied that he had entered into any contract with the appellant and, therefore,, 
denied the arbitration agreement itself. As soon as the association appointed 
the arbitrators, and the arbitrators gave notice to the respondent, the respon- 
dent filed a petition in the City Civil Court on November 25, 1955, being Peti-- 
tion No. 208 of 1955 for a declaration that there was no valid arbitration agree-- 
ment and, therefore, the arbitrators had no jurisdiction to make any award. 
During the pendency of this application, the arbitrators did not complete the- 
arbitration. When the petition came up for hearing on April 24, 1957, the- 
respondent remained absent as a consequence of which it came to be dismissed 
for default. 

After this the appellant again moved the association for arbitration. Two: 
arbitrators were appointed as required by the rules and notices were given to. 
both the parties to appear before them. The respondent failed to appear. After 
hearing, the arbitrators made an award on January 11, 1958, awarding a sum 
of Rs. 20,000 to the appellant. This award was filed in Court by the arbitra- 
tors. On notice being served, the respondent filed the petition for setting: 
aside the award under s. 33 of the Arbitration Act. 

In the petition, the respondent said that in 1954, the petitioner and one- 
Ramgopal were partners and were carrying on business under the name of 
Kalani & Co. The said firm employed the respondent as their agents to effect 
transactions according to the instructions of Messrs. Kalani & Co. in cotton 
in accordance with the rules, regulations and bye-laws of the East India Cotton. 
Association Ltd. for different Vaidas. By para. 4, the application said that 
on May 18, 1955, there was an outstanding transaction of sale of 500 bales of 
cotton for August 1955 Vaida. In para. 8, the respondent said that all the 
transactions mentioned in exh. E were not his transactions; he never gave- 
instructions therefor; he all along denied and denies the very factum and exis- 
tence of the said alleged transactions between him and the appellant, the foun- 
dation of the contention being his denial of each and every contract after 
May 13, 1955. Some other allegations were also made including those of mis- 
conduct on the part of the arbitrators. 

The appellant contested this petition affirmatively alleging that the contracts. 
had in fact taken place, that proper notices were given and there was no mis- 
conduct on the part of the arbitrators. It also contended that the dismissal 
of the earlier petition No. 208 of 1955 was a bar under O. IX, r. 9, to the pre- 
sent petition for setting aside the award, and in any case the respondent had 
waived his contention that there was no agreement. 

The learned Judge, who heard the petition, negatived the technical and preli- 
minary contention that the dismissal of the earlier petition prevented the filing 
of the present petition. He also held against the appellant on the question of 
waiver. The learned Judge then proceeded to decide upon the validity of the 
award. Withont deciding the issue as to whether or not in fact there was an 
arbitration agreement, the learned Judge following the judgments of this Court 
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held that the award was illegal and, therefore, ‘declared the award to be invalid 
only for the reason that the respondent had denied the very existence of the 
arbitration agreement. 


Mr. Sanghavi argued that (i) the dismissal of the earlier petition No. 208 of 
1955 for default has disabled the respondent from making the present petition 
challenging the validity of the award on the self-same ground; (ii) that in any 
ease the respondent had waived his contention that there was ‘in fact no con- 
tract between the parties to refer the dispute to arbiration; amd (iii) in any 
event, the learned Judge below is in error in setting aside the award as being 
illegal and void only because of the contention raised by the respondent as to 
the existence of the arbitration agreement without going into the merits of the 
question so raised. In the view that we are taking, on the third question, it is 
not necessary for us to determine the first two questions since to us the last 
question appears to be the ont important question! that arises in the present 
appeal. 

Mahomed v. Pirojshaw,! Shriram Hanutram v. Mohanlal & Co.,? and Chiranji- 
dal Fulchand v. Dwarkadas & Co.3 support the judgmcnt under appeal. In the 
first case, Mahomed v. Pirojshaw, an application was made to set aside an 
award when the successful party attempted to execute the award made under 
the old rules of the East India Cotton Association. Mr. Justice Wadia said 
(p. 700) : 

“|..The very factum or existence of these two contracts being denied, there were no 
disputes arising out of or in relation to them which could be referred to arbitration.” 
Pherrarjer he says (p. 701): ’ 

..In other words, the arbitrators have no jurisdiction to decide whether in fact 
the contracts were or were not entered into.” 
This part of the statement of the law cannot be objected to but not so the first. 
Why are there no disputes in relation to the contract or out of the contract 
merely because a contention is raised that the contract has not in fact taken 
place? It is the existence of the contract which gives rise to disputes and not 
mere admission of its existence. However, the learned Judge in fact found 
that the contracts did not exist. In Shriram Hanutram v. Mohanlal & Co., 
the question arose in an application to stay a suit filed by the plaintiff for 
aemm, Mr. Justice Kania said (p. 1295): 

“...As the Indian Arbitration Act requires a submission in writing, the fact that a 
eontract or a submission in writing exists is to be established by the person who comes 
to Court and applies for a stay”, 
the principle underlying being that the arbitrator cannot decide whether or 
mot the contract exists. In Fernandez v. Jwatlal Partapshi,* a similar ques- 
tion arose also at the same convenient stage. The plaintiff had entered inte 
several transactions with the defendants who closed the last one when large 
amount became due from the plaintiff and then claimed arbitration. The plain- 
tiff filed a suit in the High Court for monies, which he alleged, were payable to him 
in respect of the transactions denying the last part of the transaction. Bhag- 
wati J. distinguishing the earlier case came to the conclusion that it was not 
a case for stay, holding that the disputed transaction was a dispute arising 
out of or in relation to the admitted transaction of sale. In Chiranpfilal Ful- 
chand v. Dwarkadas & Co., Desai J. after examining some of the cases says 
(p. 1063) : 

“,,.It is the agreement of the parties that gives him his authority, and his jurisdiction 
being founded on such, agreement, no authority whatsoever can be said to have been con- 
ferred on him unless the disputants are agreed on the question of the existence of that 
agreement.” 


1 (1931) 34 Bom. L.R. 697. 3 (1956) 59 Bom. L.R. 1053. 
2 (1939) 41 Bom. L.R. 1293. 4 (1944) 48 Bom. L.R. 678. 
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In Dinasari Lid. v. Hussain Ali & Sons, 5 the Madras High Court following the 
case of Shriram Hanutram v. Mohanlal & Co. refused to stay the suit as the 
agreement itself was denied. 

In Ghelabhai Mahasukhram v. Keshavdev,® the question arose before the 
Appeal Court in an appeal from a judgment of Bhagwati J. dismissing the 
petition to set aside an award. Chagla C.J. rightly said (p. 506): 

“It is well established law that if one of the parties to a reference disputes the 

factum or existence of the contract in respect of which disputes arise and which disputes 
the arbitrator has got to determine, then the arbitrator has no jurisdiction to decide the 
question whether in fact the contract was entered into or not. 
It is pertinent to note that merely because the contract itself was denied, the 
Court did not set aside the award. It went into the question whether or not 
this contract did exist and finding that it did because it was a transaction en- 
tered in relation to a prior transaction and for the purpose of working out 
the prior transaction upheld the award. It is not possible to draw the inference 
from this decision that the Appeal Court confirmed the broad proposition stated 
by Wadia J. in Mahomed v. Pirojshaw that the mere denial of the contract with- 
out more must render the award without jurisdiction. The view expressed by 
Chagla C.J. finds support in the judgment of the House of Lords in Heyman v. 
Darwins Ld.,’ where Viscount Simon said (p. 366) : 

“...If the dispute is whether the contract which contains the clause has ever been 
entered into at all, that issue cannot go to arbitration under the clause, for the party who 
denies that he has ever entered into the contract is thereby denying that he has ever 
joined in the submission.” 

Except the cases of Mahomed v. Pirojshaw and Chiranjilal Fulchand v. 
Dwarkadas & Co. no authority has been cited before us in which such a wide 
proposition has been formulated. Even there it is only in the latter case that 
the award was set aside only on this ground. In England, there are two kinds 
of arbitrations—one under the Common law and the other under the Arbitra- 
tion Acts. Tu the latter category fall cases where there is a written agreement 
to refer while in the first category fall those cases where there is oral agreement 
of reference. Awards under oral submissions can be enforced only by action 
but awards under the Arbitration Act may be made a judgment of the Court 
dependent upon the discretion of the Court. In cases of disputed questions of 
jurisdiction, the Court may refuse.to make a decree. Moreover, the English 
Act seems to give limited jurisdiction to set aside an award, which has some- 
times produced curious results. In Ow Products Trading Co. v. Societe 
Anonyme Societe de Gestion D’Entreprises Colomales, an application was 
made to set aside a decision of the arbitrators on the ground that the party 
against whom it was decided that they should pay a sum of money to the 
other party, asserted that there was no submission to arbitration at all. Lord 
Hanworth, M.R. said (p. 477): 

“..there are two methods by which the point raised by the applicants can be deter- 
mined. One is to leave the successful party under the award to take out a summons for 
leave to issue execution, and, when that summons is served, it is possible for the present 
applicants to resist it upon the ground that there is no award upon which execution should 
issue. There is another proceeding, namely, that an action can be brought for a declara- 
tion that the award was null and void, That was the course which was adopted in the 
case of Jungheim, Hopkins & Co. v. Foukelmann.” 

The matter was adjourned to enable the applicant to bring an action of that na- 
ture. Similar view was taken under the Indian Arbitration Act by the Privy 
Council in Sassoon & Co. v. Ramdutt Rramkissen Das.10 It settled that when a 
party to an award sues upon it, the plaintiff must prove: (1) the making of the 
submission or (a) the making of a contract which contains an arbitration clause, 


5 [1951] A.L.R. Mad. 879. 8 (1934) 150 L.T.R. 475. 
6 (1949) 51 Bom. L.R. 499. 9 [1909] 2 K.B. 948. 
7 [1942] A.C. 356. 10 (1922) LL.R. 50 Cal I, r.o. 
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followed by (b) the arising of dispute within that clause. (2) Appointment of 
an arbitrator or arbitrators in accordance with the agreement unless the arbi- 
tral tribunal is named therein. (3) The making of an award, and (4) that 
the amount awarded has not been paid or the award has not been otherwise 
performed: (Christopher Brown Ld. v. Genossenschaft Oesterreichischer'1), 

Similar would appear-to be the position under American Law. 

“Although, in some sense, the arbitrators must, in the first instance, determine their 
course under the submission, their power is nevertheless confined strictly to the matters 
submitted, and they cannot decide upon their own jurisdiction, so as to take upon them- 
selves authority which the submission does not confer.” 

(Corpus Juris Secundum Vol. 6(b) 2 p. 221). Again 

“With respect to its impeachment, an award stands in a position very similar to a 
judicial judgment or decree, Ordinarily it may be impeached or set aside if there is any 
defect or insufficiency in the submission or award rendering it invalid or not binding...” 
( § 103 p. 246). 

In an action, 

“it is usually essential and sufficient for plaintiff to allege or show by his pleading 
the existence of a dispute or controversy between the parties, a valid submission of the 
same to arbitration by the parties, proper proceedings by and before the arbitrators...” 
($ 124 f. p. 270). 

The position under the Indian Arbitration Act is different. It is, as its 
preamble shows, a consolidating and amending Act and is intended to be 
exhaustive of the law on the subject. Chapter II of the Indian Arbitration 
Act provides for arbitrations without the intervention of the Court and makes 
certain necessary provisions in that respect vesting some measure of control in 
the Court on such arbitrators giving power in certain cases to appoint arbi- 
trator or arbitrators (s. 8), to appoint new arbitrators (ss. 9 and 10), to remove 
arbitrators for reasons given (s. 11) and fill up their vacancies (s. 12). Sec- 
tion 13 defines the powers of the arbitrators, and s. 14 requires the arbitrators 
to sign and file the award in Court. Sections 15 and 16 enable the Court to 
modify and/or remit the award for consideration under stated circumstances. 
Section 17 requires that if neither is done, then decree must be made in terms 
of the award. Section 18 enables interim order to be passed, and s. 19 gives 
the Court powers to supersede the arbitration under certain circumstances. 
Chapter II provides for filing of the agreement to refer and actual reference 
if the agreement is directed to be filed. Section 21 relates to arbitration in 
pending suits. Chapter V is general. By s. 28 the Court is empowered to 
enlarge time for making the award. This section may as well have been incor- 
porated in Chap. II. Section 30 enumerates the grounds on which the award 
may be set aside. Section 31 is important in that it vests the Court with juris- 
diction under the Act, and sub-s. (2) vests, in respect of all questions regarding 
the validity, effect or existence of an award or an arbitration agreement between 
the parties to the agreement or persons claiming under them, exclusive jurisdic- 
tion in the Court in which the award has been or may be filed, and no other 
Court. By sub-s. (3) all applications regarding the conduct of the 
proceedings or otherwise are required to be made to such Court. 
Sub-section (4) of s. 31 provides for exclusive jurisdiction of such Court 
over the arbitration proceedings and subsequent proceedings. Section 32 enacts 
a bar against any suit on any grounds for a decision upon the existence, effect 
or validity of an arbitration agreement or award. Section 33 requires a party 
to an arbitration agreement desirous to challenge the existence or validity of 
an arbitration agreement or an award or to have the effect of either determined 
to apply to the Court and require the Court to decide the same. 

The question in such cases is what is the procedure that must be adopt- 
ed under the Arbitration Act. It is argued on behalf of the respondent that in 


11 [1954] 1 Q.B. 8, at p. 9. 
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all cąses where one party to the arbitration agreement denies the very 
contract, containing the arbitration clause, the only remedy available to the 
other party is to approach the Court under s. 20 of the Arbitration Act and get 
the matter referred to arbitration. If without resorting to such procedure the 
party affirming the existence of the agreement, obtains an award, it must be 
set aside as soon as the agreement is denied. In our view, that is not the 
correct positiog. 

It would appear that to the party who affirms the existence of the agreement 
of reference, it is open to make an application for filing the agreement and ask- 
ing for a reference under s. 20. But he is not bound to do so for the words 
‘‘instead of proceeding under Chapter II may apply” show that it is an enabl- 
ing section. 

There has been some divergeuce of opinion on the construction of ss. 32 and 33. 
Occasionally, emphasis has been laid on the words ‘‘any party to an arbitration 
agreement” in s. 33, and it is held that a person who challenges the very exis- 
tence of the contract is not a person who is entitled to make an application 
under s. 33. This was, for example, the view expressed by Mr. Justice Coyajee 
in an unreported decision in Akberally Mulla Rasoolji v. Chaturbhuj Piramal.12 
In Gulamali Abdulhussein & Co. v. Vishwambharlal'’? a question was raised as 
to whether or not a person who affirmed the existence of a contract of arbitra- 
tion could come within the section. The Court of appeal held that that section 
was not exhaustive of the matter which’ might arise under the Arbitration Act, 
ahd that in view of s. 32, a party affirming the existence of'a contract was 
entitled to file an application for having it determined by the Court. To the 
same effect is the judgment of the Supreme Court in the case of Jawahar Lal 
Barman v. Union of India.14 Now if a person who affirms the existence of a 
contract of arbitration and wants to have it determined does not fall within 
s. 33, then the question is, who falls within that section who can make an appli- 
cation to challenge the existence of the contract of arbitration. Clearly it must 
be the person who is alleged to be a party to the contract but who does not admit 
that that is so. Some of the Courts have adopted the reasoning that he not 
being entitled to make an application under s. 33 may be enabled to file a suit 
for a declaration that an award made in pursuance of the alleged agreement is 
null and void. The Supreme Court in the case referred to above expressly nega- 
tives such a possibility. It is clear, therefore, that the words ‘‘any party to 
an arbitration agreement’’ in s. 383 must necessarily include a person who is 
alleged to be a party to an arbitration agreement and cannot be confined to a 
person who admits to be a party to an arbitration agreement since it would be 
in a large number of cases an impossibility that a man who admits to be a 
party to the arbitration agreement is yet in a position to challenge the existence 
of such an agreement. 


In Christopher Brown Ld. v. Genossenchaft Oesterreichischicr,’© where a ques- 
tion arose as to whether the arbitrators whose jurisdiction is challenged are en- 
titled to determine whether or not they have jurisdiction, the learned Judge 
followed the principles applying to ordinary tribunals of limited jurisdiction 
as stated in Rex v. Fulham, Hammersmith and Kensington Rent Tribunal: 
Ex parte Zerek’® and held that the burden is upon the plaintiff who is suing 
upon an award to prove not only the making of the award but also the juris- 
diction of the arbitrators to make the award. He said (p. 18): 

“...The principle omnia praesumuntur rite esse acta does not apply to proceedings of 
arbitration tribunals.,..” 
This conclusion is supported by the observations of the Privy Council in Fal- 
kingham v. Victorian Railways Conmissioner,’’ where Lord Davey said 


, 12 (1948) O.C.J. Award No. 7 of 1947, 14 A 1 S.C.J. 654. 
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(pp. 463, 464) : 


, +t is true that in inferior courts the maxim ‘Omnia praesumuntur rite esse acta’ 
does not apply to give jurisdiction, as was laid down by the Court of Queen’s Bench in 
Rex v. All Saints, Southampton,” and by Willies J. in Mayor, &c., of London v. Cox." 
That rule is applicable to the award of an arbitrator where no jurisdiction is shewn to 
make the award,...” 


In this connection in Mayor, &c., of London v. Cox at p. 262, Willies J. said: 


“,..the judgment of an inferior Court, involving a question of jurisdiction, is not final. 

And, therefore, not only must the declaration in the inferior Court allege jurisdic- 
tien, but also, in an action brought in a superior Court upon a judgment of an inferior 
Court, duly obtained, it must be again averred that the original cause of action arose 
within the jurisdiction of the inferior Court, so that upon a traverse of that averment 
the question of jurisdiction may be re-tried.” 
In our view these principles apply to arbitral tribunals and there can be no pos- 
sible reason to throw out an award as being invalid only because one of the 
parties choses to deny the existence of contract of arbitration. The arbitrators 
may consider the question of jurisdiction, not to give a final and binding judg- 
ment on that question but in order to determine what course they should adopt. 
They may in a case hold that they have no jurisdiction and direct the party who 
affirms the jurisdiction to obtain a decision of the Court under the Arbitration 
Act. On the other hand, if they are satisfied that they have got jurisdiction, 
they may proceed with the arbitration and make their award. This view was 
taken by Bachwat J. in Pannalal Sagoremull v. Fateh Chand Muralidhar,?© 
and after deciding the question in issue, he affirmed the award and passed a 
decree in terms of the award. 


In Jawahar Lal Barman v. Union of India,2' their Lordships say (p. 656) : 


“...Before the present Act was passed experience showed that unscrupulous and dis- 
honest parties to the arbitration agreements frequently chose to deny the existence of the 
said agreements even after the arbitration proceedings had concluded and ended in 
awards and that tended to make all arbitration proceedings futile. More often than not 
these pleas ultimately failed but it meant considerable delay and waste of time and sub- 
stantial expense. That is why sections 32 and 33 have been enacted with the object of 
bringing the relevant disputes for decision before the specified Courts in the form of 
petitions.” 

While, therefore, considering the provisions of the Act, due regard ought to be 
paid to the reasons for the making of the Act and mischief intended to be 
prevented. 

It is undoubtedly true on general principles that an arbitrator cannot give 
himself jurisdiction by deciding the question as to whether or not a contract 
exists. That is not a question which can arise out of the contract since the whole 
question of submission can arise only if there is a binding contract between the 
parties. But the proposition that mere denial denudes the arbitrators of juris- 
diction cannot be sustained. With respect, the fallacy underlying this propo- 
sition is the supposition, that it is only the continued acceptance of an agreement 
to refer that gives jurisdiction and not the agreement itself. It disregards the 
fundamental principle that it is the agreement to refer which vests jurisdic- 
tion in the arbitrator and not its acceptance or denial. It also overlooks the 
fact that merely by denying its existence a party can in effect revoke the agree- 
ment „though it is irrevocable in law except with the leave of the Court. If 
there is an agreement in fact, how can it be said that ‘‘the arbitrator is in the 
position of a person on whom no authority was conferred to adjudicate upon any 
dispute between the contestants’’ merely because there is a denial which may 
be false. Having regard to the very purpose of the enactment of Arbitration 
Act of 1940 amongst others, the one of preventing useless litigations resulting 
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in waste of money and energies of the parties, one cannot help construing these 
provisions to mean that whenever there is a dispute as to the existence of a 
contract of arbitration, the parties may choose to adopt one or 
the other of the following courses: (1) The party affirming the exist- 
ence of the contract of arbitration may approach the Court to have it deter- 
mined either under ss. 31 and 32 read together, or approach the Court under 
s. 20 and request that the agreement be filed and that the matter be reférred to 
arbitration. (2) He may not necessarily follow the same course. He may fol- 
low the procedure of Chapter II and refer the matter to arbitration according 
to the contract calling upon the party denying the existence of the contract of 
arbitration to appoint his own arbitrator who may if he so chooses deny .the 
jurisdiction of the arbitrator and appear under protest or he may, if he so 
chooses, refuse to appear before the arbitrator at his own risk. (3) He may, if 
he so chooses, approach the Court under s. 33. and have it declared that there 
is in fact no arbitration agreement in existence and obtain stay of the proceed- 
ings of the arbitrators. (4) He may not even adopt that procedure but may 
wait and take a chance of a decision in his favour and then when an application 
is made to make a decree in terms of the award challenge the validity of the 
award on the ground that there was in fact no valid and existing contract of 
arbitration. We do not see any reason. why either of the parties should be con- 
fined only to one remedy. In a case where a question is raised that 
there is no arbitration agreement, the Court-is bound to decide it and make its 
decree in accordance with the said decision. In the last case, which we have 
cited above, if the Court holds in favour of the contending defendant, then it 
must declare the award invalid and not binding and allow the petition. It must, 
however, try the issue as to whether or not there was an arbitration agreement 
which entitled the arbitrator to decide the disputes between the parties. 

Reliance is placed by Mr. C. J. Shah upon the decision of the Supreme Court 
in Thawardas v. Union of India?? in support of his contention. The learned 
Judges say (p. 475): 

“In the absence of either, agreement by ‘both’ sides about the terms of reference, or 

‘an order of the Court under section 20(4) compelling a reference, the arbitrator is not 
vested with the necessary exclusive jurisdiction.” 
The question in that case arose out of an application for setting aside the award, 
and their Lordships said that the arbitrator is not vested with the necessary 
exclusive jurisdiction. The observations support our conclusions and not the 
argument of Mr. Shah. ` 

In M/s. D. Gobindram v. M/s. hamji K. & Co.,?5 the appellants before the 
Supreme Court were buyers and Shamji Kalidas were the sellers, Shamji Kalidas 
wrote a letter confirming the sale of African raw cotton on the terms mentioned 
in the letter, one of the terms being that the contract was subject to the bye-laws 
of the East India Cotton Association Ltd., Bombay. As the contract was not 
performed, disputes arose between the parties and the sellers invoked the arbi- 
tration clause of the agreement and bye-law 38-A of the bye-laws of the Hast 
India Cotton Association Ltd., Bombay. They made an application under s. 20 
of the Arbitration Act for filing of the agreement and referring the dispute to 
arbitration. The buyers raised several contentions as to the legality and vali- 
dity of the entire agreement and contended that the agreement to 
refer to arbitration failed with the agreement of sale and purchase. 
One of the contentions was that the arbitration in question was a statutory arbi- 
tration and certain results followed from the same. Their Lordships while con- 
sidering s. 20(4) observed that the powers and duties of the Court in sub-s. (4) 
of s. 20 are of two distinct kinds. The first is the judicial function to consider 
whether the arbitration agreement should be filed in Court or not. That may 
involve dealing with objections to the existence and validity of the agreement 
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itself. Once that is done, and the Court has decided that the agreement must 
be filed, the first part of its powers and duties -is over. Then they referred to 
the ministerial act of reference to arbitrator or arbitrators appointed by the 
parties, and considered the eventualities. While disposing of a supplementary 
argument that when a party questions the very existence of a contract, no dis- 
pute can be said to arise ont of it, their Lordships said (p. 1294): 


“...We think that this is not correct, and even if it were, the furthef words ‘in rela- 

tion to’ are sufficiently wide to comprehend even such a case. In our opinion, this argu- 
ment must also fail.” 
In our view, the jurisdiction of the arbitrators to decide the question of exist- 
ence of the agreement is not wholly taken away by a mere denial of its existence. 
Apart from its binding nature, the arbitrators are entitled to consider it even 
if only to decide whether or not they should proceed with the arbitration. 

In the result, we are of the view that the learned Judge was in error in setting 
aside the award only because the respondent raised the contention that the con- 
tract of arbitration was in fact not made. He was bound to have decided whe- 
ther or not this contention was established by him in which event alone the 
Court was entitled to set aside the award. 

We do not regret that we have taken this view. It has got at least the merit 
of reducing unnecessary litigation and waste of public time and money in pro- 
ceedings to be commenced one after another resulting from the decision of the 
learned trial Judge. We find from the learned Judge’s judgment that all the 
contentions which were raised in the petition for setting aside the award have 
not been determined by the learned Judge. Ordinarily we would have remand- 
ed the entire case to the lower Court for re-determination of all the other issues 
involved. That course would take a very long time since the judgment would 
again be appealable. 

We, therefore, direct the learned Judge to determine the issues which arise 
out of the petition of the respondent along with the issue as to whether or not in 
fact there was a contract of arbitration between the parties. It may be men- 
tioned that the appellants have all along contended and the respondent has also 
accepted that there was a prior agreement to do the transaction according to the 
rules of the East India Cotton Association. The Court will give due weight to 
this admission while determining the question as to whether or not there was 
a contract of arbitration between the parties in respect of the transactions that 
may be entered into between them. 

The findings to be submitted to this Court within one month from the time 
that the writ reaches the learned Judge. He need not wait for a full copy of 
our judgment which will reach him in due course. The writ to be drafted 
immediately. 

Order accordingly. 
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[NAGPUR BENCH] 


Before Mr. Justice Abhyankar. 


BAJIRAO BHAWANRAO BORKAR v. BANSILAL GANESHLAL.* 

Provincial Insolvency Act (V of 1920), Secs. 53, 75(1), 24, 33, 50—Indian Evidence Act 
(I of 1872), Sec. 41—Application by creditor under s. 53 of Insolvency Act for annul- 
ment of transfer made by insoluent—Whether transferee in such application entitled 
to challenge order of adjudication on ground that creditor had no genuine claim 
against insolvent—Transfer made by insolvent held liable to be annulled in creditor’s 
application under s. 53—District Court giving findings adverse to the creditor in such 
applicatton—Whether creditor can challenge such findings in revision to the High 
Court under first proviso to 3. 75(1). 


The transferee from an insolvent who has been so adjudged is not entitled in an 
application made by the petitioning creditor under s. 53 of the Provincial Insolvency 
Act, 1920, for annulment of the transfer, to challenge the order of adjudication on 
the ground that the petitioning creditor did not have a genuine claim against the 
debtor-insolvent. 

Md. Siddique v. Official Assignee, Calcutta, applied. 
Raje Khanderao v. Udhao Ganesh,’ dissented from. 
D. G. Sahasrabudhe v. Kilachand Deochand and Co., Bombay,’ explained. 
In re Venkataramanayya' and Gopikabai v. Chapsi,‘ referred to. 

Quaere: Whether the transferee has a right to show that the petitioning creditor 
who has made an application under s. 53 of the Act did not really have the locus 
standi as a creditor, and therefore the application under s. 53 itself was not tenable. 

Where in an application made by a creditor under s. 53 of the Provincial Insolvency 
Act, 1920, the transfer made by the insolvent is held liable to be annulled but adverse 
findings are given by the District Court which may be used against the creditor in 
subsequent proceedings in insolvency, the creditor can invoke the revisional juris- 
diction of the High Court under the first proviso to s. 75(1) of the Act to challenge 
such findings. 7 ' 


Tue facts appear in the judgment. 


S. N. Kherdekar, for the applicant. 
V. R. Manohar, for the opponents. 


ABHYANKAR J. The order in Civil Revision Application No. 288 of 1961 
will also dispose of Civil Revision Application No. 241 of 1961. In both these 
cases the applicant is the same person, namely, one Bajirao son of Bhawanrao, 
the petitioning creditor. Opponent No. 1 Bansilal in Civil Revision Applica- 
tion No. 288 of 1961 is a transferee in respect of purchase of land on September 
5, 1955, and opponent No. 1 Damodhar in Civil Revision Application No. 241 of 
1961 is a transferee in respect of a house purchased on September 5, 1955. 

Opponent No. 2 Rajaram Punjaji is an agriculturist of Bori. It seems he 
had executed three promissory notes as follows:— Promissory note dated 
September 15, 1954, for Rs. 2,150; promissory note dated October 17, 1954, 
for Rs. 900; and promissory note dated June 3, 1955, for Rs. 180. All these 
promissory notes were in favour of the applicant Bajirao. Bajirao filed an 
application under s. 9(7) of the Provincial Insolvency Act against opponent 
No. 2 Rajaram for adjudging him as an insolvent. The acts of insolvency - 
which were made basis for the application were the two transfers dated 
September 5, 1955, one in respect of survey Nos. 38/1 and 72/2 for Rs. 2,000 in 
favour of Bansilal, and another, sale of a house for Rs. 200 in favour of Damo- 


*Decided, Apri 10, 1962. Civil Revision 8 [1947] Nag. 85, F.B. 
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dhar. The application was preserted on April 7, 1956. The debtor Rajaram 
resisted this application. One of the grounds on which the application was re- 
sisted by Rajaram was that the three promissory notes were without considera- 
tion and that the applicant Bajirao was not entitled to make the application 
as he was not the creditor. Rajaram also contended that the sales effected by 
him did not constitute acts of insolvency. The learned Judge of the Insolvency 
Court by his order dated July 24, 1957, granted the application°of the creditor 
Bajirao and adjudged Rajaram as an insolvent. In para. 7 of that order the 
Insolveney Court held that the debtor failed to prove that the promissory notes 
were without consideration. It appears that this order was not challenged 
and. the adjudication of Rajaram as an insolvent became final. Thereafter 
Bajirao filed an application for annulment of the two transfers dated Septem-- 
ber 5, 1955, under s. 53 of the Provincial Insolvency Act. Actually two 
separate applications were filed, one against Bansilal and the other against 
Damodhar. Identical defences were raised by the two transferees Bansilal 
and Damodhar in resisting these applications under s. 53 of the Provincial 
Insolvency Act. 

One of the contentions raised was that the creditor Bajirao had not proved 
his debt and, therefore, he was not entitled to make an application under s. 53. 
At the-end of para. 11 of the written statement filed by Bansilal it was alleged 
as follows :— 


“This non-applicant submits that the applicant had fraudulently taken advantage 
of the bogus promissory notes obtained by him from non-applicant No. 2 and thereby 
seems to have got him adjudged insolvent. The non-applicant No. 2 was not at all 
indebted to the applicant so as to enable the applicant to have him declared insolvent.” 

On the contentions raised between the parties the Insolvency Court framed 
among other- issues the following two issues :— 
Issue No. 3 
-` Whether the application is untenable as having been filed before the proof of his 
debts? 
Issue No. 7 

Whether the order of adjudication can be challenged by the opponent on the ground 
that ihe petitioner is not a creditor of the insolvent? 


The learned Judge of the Insolvency Court treated issue No. 7 as a preliminary 
issue and gave a finding on that issue on April 7, 1959. The learned Judge 
found that the transferee can challenge the order of adjudication on the ground 
that the petitioner is not a creditor of the insolvent. In the final order dated 
December 17, 1959, the learned Judge found that the debt owed to the applicant 
ereditor is not proved to be bogus and it is also found that the transfers were 
liable to be annulled under s. 53 of the Provincial Insolvency Act. 

Against these orders each of the transferees preferred appeal before the Dis- 
trict Judge under s. 75 of the Provincial Insolvency Act. The learned Dis- 
trict, Judge affirmed the finding of the Insolvency Court that the two trans- 
fers were liable to be annulled under s. 53, and also the finding that it was 
open to the appellants i.e. transferees, to contend that the adjudication order 
was. collusive as Bajirao was not, the real creditor of the insolvent. The learn- 
ed Judge has algo held that the transferees have proved that the insolvent did 
not owe any debt to the creditor. In spite of.these adverse findings against 
the ereditor, however, the appeals were dismissed by the learned Judge. 

, The transferees have not challenged the orders of the learned District Judge 
in appeals which have been dismissed. It is the creditor, however, who has 
come up to this Court in revision purporting to invoke the jurisdiction of 
this Court under the first proviso to s. 75(/) of the Provincial Insolvency 
Act. The revision is filed challenging the two findings of the District Judge, 
(1) that it was open to the transferees to challenge the order of adjudication 
on the ground that Bajirao was not the real creditor, and (2) that Bajirao’s 
debts were not genuine debts. 
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The counsel for the transferees has raised a preliminary objection to the 
right of the creditor to file this revision application. It is contended that the 
decision of the District Court on the two issues—one of which is an affirming 
decision while the other is a reversing decision—does not amount to a final 
order and, therefore, does not give a right to an aggrieved party to come up 
in revision against ‘these findings. It is not contended that the applicant 
could file an*appeal because these are not proceedings which can properly be 
considered as proceedings under s. 4 of the Provincial Insolvency Act. It is 
contended that the creditor did not challenge the decision of the insolvency 
Court so far as it held that the transferees could challenge the order of ad- 
judication on the ground that the debt owing to the creditor was not a gen- 
uine debt. The creditor not having filed such an appeal, was debarred now 
from further challenge to the final order of the District Judge. 

Now, it will be seen that the final order of the Insolvency Court as well as 
of the District Court is wholly in favour of the creditor. It has been held 
that the transfers are liable to be annulled. Thus, the application which was 
for annulment of transfers has been successfully pressed by the applicant in 
both the Courts below. As far as one can see, there is no provision in the 
Insolvency Act, so far as the procedure in the appeals is concerned, ana- 
logous to entertaining any objections by way of cross-objections at the instance 
of the respondent. But there is no prohibition in a respondent supporting the 
order in his favour by challenging the findings adverse to him, or decisions 
as they are called, within the meaning of s. 75(/) of the Provincial Insol- 
vency Act. Sub-section (J) of s. 75 of the Act makes reference to two kinds 
of adjudications, one is held as decision and the other as an order. Mr. Mano- 
har, the learned counsel for the opponents, has contended that the word ‘‘de- 
cision’’ should be interpreted as decision on an interlocutory matter or on an 
issue in the case, and the word ‘‘order’’ should be interpreted as a final judg- 
ment in the case. Assuming that Mr. Manohar is right in so interpreting the 
two words ‘decision’? and ‘‘order’’, I do not see how the opponents were 
precluded from canvassing the correctness of a finding adverse to them in an 
appeal preferred against the final order of the Insolvency Court which was 
in favour of the applicant. On the same principle on which an objection could 
be heard on behalf of the respondent under O. XLI, r. 22, Civil Procedure 
Code, in my opinion, there is no lack of jurisdiction in the Court below in 
hearing the respondent in an appeal before it in 'eases arising under the Pro- 
vincial Insolvency Act in support of the appeal, and including an argument 
challenging the correctness of the adverse finding. But so far proceedings in 
the Court below are concerned, in my opinion, the applicant was fully entitled 
to urge before the Court that the adverse finding recorded against him by 
the Insolvency Court on issue No. 7 was not correct and should not be upheld. 

As the District Court finally rejected the appeals and confirmed the ope- 
rative part of the order, namely, annulment of transfers, passed by the In- 
solvency Court, it cannot be said that the applicant could still have a further 
right of appeal for challenging the adverse findings in the District Court. 
There being no right of second appeal even against an unsuccessful appel- 
lant, the only mode in which the order could be challenged was by way of 
revision application. Such jurisdiction is vested only in the High Court and 
can be invoked under the first proviso to s. 75 of the Provincial Insolvency 
Act. 

Now, it is difficult for me so to interpret the provisions of s. 75(1) of the 
Provincial Insolvency Act as to hold that the person against whom an ad- 
verse finding has been given (and which adverse finding may be used against 
him in subsequent proceedings in insolvency) should be left without a re- 
medy and that the remedy provided in the first proviso to sub-s. (J) of s. 75 
is not available. If the revisional jurisdiction of this Court can be invoked 
in a given case, then, in my opinion, it can be validly invoked by a person 
in the position of the present applicant against whom two adverse findings 
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have been recorded in the proceedings under s. 58 of the Provincial Insol- 
vency Act for annulment of transfers. I, therefore, overrule the prelimi- 
nary objection and hold that the applicant has a right to invoke the jurisdic- 
tion of this Court as a revisional Court in exercise of its powers under the 
first proviso to s. 75(/) of the Provincial Insolvency Act. 

The next question is whether the Courts below were right in holding that 
the transferees have a right to challenge the adjudication of the insolvent 
on the ground that the insolvent debtor was not really indebted to the peti- 
tioning creditor, i.e. the applicant. The further question whether the insol- 
vent was in fact indebted to the applicant is a question which would arise if 
it is held that the transferees have a right to challenge the adjudication on 
that ground. On this latter question the two Courts below have come to con- 
trary conclusions. But their jurisdiction to give a finding on this question 
will depend on whether or not the transferees have a right in proceedings 
for annulment of their transfers to challenge the order of adjudication itself. 

The learned Judge of the Insolvency Court decided this matter as a pre- 
liminary issue. The learned Judge noticed the decision of the Nagpur High 
Court in D. G, Sahasrabudhe v. Kilachand Deoohand and Co., Bombay,’ and 
held that the order of adjudication is conclusive only as regards status but 
not as regards grounds on which the order is based. He observed that the 
finding that the transfer dated September 5, 1955, has been held to be an act 
of insolvency,on the part of the insolvent is not binding on the present oppo- 
nents ie. transferees, though the ultimate order of adjudication operates as a 
decision in rem. He held that the reason on which the ultimate decision is 
based does not operate as a judgment in rem. A reference was made to a 
decision of this Court in Pratapsingh v. Damodardas,2 and in view of that 
decision the learned Judge came to the conclusion that the transferee was 
not a party to the adjudication proceedings and is at liberty to challenge the 
adjudication order on the ground that the petitioning creditor was not at all 
a creditor of the insdlvent at the time of presentation of the petition for ad- 
judication.. 

When the matter came before the District Court, reference was made to 
some other decisions including a decision of the Nagpur High Court reported 
in Raje Khanderao v. Udhao Ganesh.8 The learned District Judge felt that 
there was direct authority for the proposition that the transferee can be al- 
lowed to raise a contention that the debt of petitioning creditor is bogus. He 
also made a reference to the Full Bench decision of the Nagpur High Court 
in D. G. Sahasrabudhe v. Kilachand Deochand and Co., Bombay, and the de- 
cision of this Court in Pratapsingh v. Damodardas. 

It is the correctness of this decision of the two Courts below on the first 
issue that is challenged before me in these petitions. It is contended that 
the decision in D. G. Sahasrabudhe’s case has not been correctly interpreted 
and that in allowing the transferees to challenge the order of adjudication 
on the ground that the petitioning creditor was not a creditor of the insol- 
vent, the Courts below have totally ignored both the scheme of the Provin- 
cial Insolvency Act and the effect of s. 41 of the Indian Evidence Act. In 
my opinion, this contention is well founded. In the first place, it must be 
remembered that the contention is raised in the proceeding under s. 53 of the 
Provincial Insolvency Act in which certain transfers are sought to be an- 
nulled. The application is no donbt made by the petitioning creditor and 
the application is resisted by the transferees. Thus the ambit of these pro- 
ceedings as provided by s. 53 of the Provincial Insolvency Act must be con- 
fined to the issue which can be properly raised in such context. So far as 
the pleas raised by the contesting transferees are concerned, it is not the ease 
of the transferees that the applicant was not entitled to make the application 
for annulment under s. 53 of the Provincial Insolvency Act because his debts 
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2 [1957] N.L.J. 523. : 
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were not genuine. So far as the right of the applicant as a creditor to make 
an application under s. 53 was concerned, the only challenge was that the 
applicant had not proved his debts, meaning that he had not been included 
in the schedule of creditors under s. 33 of the Act. We have already seen 
the exact averment of the transferees when they challenged the adjudication 
of the insolvent itself. That challenge is based on the ground that the appli- 
cant had fraudulently obtained bogus promissory notes and was not entitled to 
make an application for adjudging the debtor as an insolvent and, therefore, 
the adjudication itself was invalid. 

Now, the Courts below have sought jurisdiction to entertain such a plea 
on behalf of the transferee on the interpretation of the decision of the Full 
Bench in D. G. Sahasrabudhe’s case and the decision of this Court in Pratap- 
singh v. Damodardas. It is difficult to see how the conclusion to which the 
two Courts below have arrived, follows as a result of any principle accepted 
in these two cases. In the Full Bench case before the Nagpur High Court 
the question that fell for decision was whether an act of insolvency, which 
was a transfer and on the basis of which an order of adjudication was passed; 
vould still be defended by the transferee himself in proceedings under s, 53 
of the Provincial Insolvency Act on the ground that the transferee was not 
a party to the proceedings for adjudication of the debtor as an insolvent. As 
the report shows, there was a sharp division of opinion between the minority 
view and the majority view. The minority opinion pronounced by Mr. Jus- 
tice Bose (as he then was) proceeded on the footing that the ratio of the de- 
cision of the Privy Council in Md. Siddique v. Official Assignee, Calcutiat 
would still be applicable in deciding the question under the Provincial In- 
solvency Act. The learned Judge in delivering his opinion has observed as 
follows (p. 98) :— 


“In my opinion the heart of the matter is this. The order operates in rem aid as 
such binds the transferee just as it binds all other men, and because this is an insolvency 
it binds, not only as regards the fact of ingolvency but also as regards the act on which 
the order is based. In this particular case the two are so intimately connected that the 
one cannot be dissociated from the other. 

Now, I am aware that in some cases a judgment in rem is conclusive only as re- 
gards the legal character which it establishes or takes away and that the reasons on 
which the order is based can be challenged in other proceedings, but the rule is not 
invariable and I am not aware of any rule which permits such a challenge in the 
course of the same proceedings. If a given conclusion is based on a given fact and is 
of such a nature that the conclusion cannot stand if the fact is removed, and if over- 
riding considerations render it imperative that the conclusion should stand notwith- 
standing its apparent hardship to those who were not parties to the order, then I am 
of opinion that at any rate in the course of the same proceedings neither the conclu- 
gion nor the fact can be challenged.” 

The learned Judge then quoted from a passage in Halsbury’s Laws of 
England, Hailsham edn., Vol. 13, to the following effect (p. 421) :— 


“,.The difficulty arises in the application of the rule, in determining in each case 
what was the point decided and what was matter incidentally cognisable, and the opinion 
of judges seems to have undergone some fluctuations. But in order that a judgment in rem 
may conclude strangers as to any finding of fact besides the status or title which it 
establishes, it is necessary that the finding should be essential to the judgment itself.” 
The learned Judge then further observed (p. 104) :— 

“|. .I cannot see how the very basis of the order of adjudication can be challenged 
in the msolvency proceedings which can only continue on the assumption that there 
ig an insolvency and that therefore the foundation on which it rests is good. I say 
nothing about a right of challenge in other matters where the question of insolvency is 
not relevant. But in the course of the same proceedings I fail to see how there can be 
any challenge except by way of appeal.” 


4 [1043] A.L.R.P.C. 130, s.c. 70 T.A. 93, s.c. 47 Bom. L.R. 522. 
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The other two learned Judges, Mr. Justice Pollock and Mr. Justice Sen, how- 
ever, took a contrary view, but even in their opinion the conclusiveness of the 
order of adjudication so far as status of the debtor adjudged as insolvent is 
concerned there is no difference of opinion. Mr. Justice Pollock observed as 
follows (p. 92) :— 

“...The order of adjudication, under that section, (section 41 of the Evidence 
Act), is conclusive proof that any legal character which it confers or takes away accrued 
or ceased as stated in the order. It does not, however, appear to me that the order is 
conclusive proof of anything more than that the insolvent has been so adjudged. It 
seems to me that a judgment in rem is conclusive only as regards status but not as 
regards the grounds on which the order is based...” 

Mr. Justice Sen in his opinion also has taken the same view as follows (p. 123): 

“The order of adjudication under the section is conclusive proof that any legal 
character which it confers or takes away accrued or ceased as stated in the order. The 
order is conclusive only as regards the status but not as regards the grounds on which 
the order is based... 

I am of opinion that under section 41 of the Indian Evidence Act the order 
of adjudication in an insolvency case is admissible to prove the legal character of 
the debtor as an insolvent, but is inadmissible as against third parties to prove that 
the act on which the order was passed was an act of insolvency.” 

Thus, so far as the effect.of the order of adjudication is concerned, it can- 
not be seriously disputed in view of the decisions of the Court and the pro- 
visions of s. 41 of the Indian Evidence Act that no one is entitled to challenge 
the order of adjudication except by way of an appeal under the Insolvency 
Act. Once an order of adjudication has come to stay beyond challenge, then 
in subsequent proceedings in the insolvency it is not open to any other person 
to challenge the order of adjudication. What the transferees are doing in 
the present case is precisely this, and I fail to see how the transferees can be 
held entitled to make such a challenge to the order of adjudication. In the 
instant case, the challenge to the order of adjudication is based on the ground 
that the petitioning creditor did not really have any debt genuinely owed by 
the insolvent debtor. As the debt itself was not genuine, the petitioning cre- 
ditor had no right to make an application for adjudging the debtor as an 
insolvent, and therefore, the declaration as to insolvency itself was bad. In 
my opinion, such a challenge is precluded under the scheme of the Act. When 
an application is made by a petitioning creditor, the creditor has to show 
that the debtor owes a debt to him and that he is unable to pay that debt. 
Such an enquiry is contemplated under s. 24 of the Provincial Insolvency 
Act. But once an enquiry is made and the Insolvency Court comes to a find- 
ing that the debtor has committed an act of insolvency and is liable to be 
adjudged an insolvent because he is unable to pay the debts, the status of the 
debtor comes to be determined as an insolvent. The mere fact that that status 
is determined as a result of an application by a petitioning creditor will not 
give any right at a subsequent stage in the insolvency proceedings to any 
other person, whether he is a transferee or other creditor, to challenge the 
adjudication order on the ground that the creditor who made the application 
did not in fact have any claim against the debtor. If such a challenge is per- 
missible at subsequent stages of the same insolvency proceedings, it will lead 
to a breakdown of the scheme of the Insolvency Act itself. Can it be the in- 
tention that an order of adjudication or the order regarding the vesting of 
property and its administration or acts of the receiver in insolvency should al- 
ways remain indecisive and subject to challenge to the very basis, namely, the 
‘order of adjudication of the insolvent? If it is accepted that the challenge is 
not to the order of adjudication but to the genuineness of the liability of the 
“petitioning creditor, I fail to see what purpose is sought to be achieved by 
making such a challenge except to take the bottom out of the very order of 
adjudication itself. The transferees in the instant case could not have any 
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other purpose except to demolish the order of adjudication by showing that 
the petitioning creditor in fact did not have any enforceable claim against the 
debtor. The transferees as such could not have any right to challenge the right 
of the petitioning creditor to make an application for adjudicating the debtor 
an as insolvent. It is contended that only a creditor of the insolvent could file 
an application ‘under s. 53 of the Insolvency Act. Such a creditor may be the 
petitioning creditor himself. Therefore, the transferees have a right to show 
that the applicant before the Court, who was a petitioning creditor, did not 
really have the locus standi as a creditor, and therefore, the application under 
s. 53 itself was not tenable. It is not necessary to decide whether such a con- 
tention is open to the transferees because such a contention has not been raised. 


The contention that has been raised by the transferees in this case in resisting 
the application for annulment is that the adjudication order itself is bad and, 
therefore, the petitioning creditor could not make an application. In my 
opinion, such a challenge to the adjudication order is prohibited by virtue Ay S. 
41 of the Indian Evidence Act and the finality that is given to the order of 
adjudication which is passed at a prior stage of the insolvency proceedings. 
One can do no better than quote the observations of the Privy Council in Md. 
Siddique’s case as to why such a view ought to be taken. The Judicial Com- 
mittee observed as follows (p. 181) :— 


“ ..the importance of maintaining the status of the debtor as determined by an 

order of adjudication, and the necessity of securing the stability of the administration 
of the debtor’s estate once his status has been fixed have been justly held to outweigh 
the consideration of hardship to the private citizen.” 
These observations have been made in a case under the Presidency-towns In- 
solvency Act, where the Privy Council came to the conclusion that even the 
transfers which were the basis of adjudication as an act of insolvency were not 
liable to a further challenge at the instance of the transferce when an appli- 
cation for annulment was made at a subsequent stage. The finding of the In- 
solvency Court regarding the transfers being an act of insolvency was held 
binding even against the transferees who were not parties at the stage of ad- 
judieation in the insolvency proceedings. Even though a Full Bench of the 
Nagpur High Court and another Full Bench of the Allahabad High Court have 
distinguished this decision of the Privy Council on the ground of difference 
between the provisions of the Presidency-towns Insolvency Act and the Pro- 
vincial Insolvency Act, in my opinion, the ratio of the Full Bench decisions cau- 
not be so interpreted as to open a door to anybody at subsequent stages of the 
proceedings to challenge the very order of adjudication of the debtor as an in- 
solvent in the guise of throwing a challenge to the genuineness of the debt of 
the petitioning creditor. 


There is another aspect of this matter which may be considered here. It is 
not as if that every petitioning creditor ipso facto gets right of claiming a share 
in the dividends that come to be distributed by administration of the receiver. 
Every creditor is required to prove his debt before he is included in the schedule 
of creditors under s. 33 of the Insolvency Act. A further right has been given 
to the receiver as well as other creditors of the insolvent to challenge the in- 
clusion of any amount of debt under s. 50 in the schedule of creditors. Thus 
the rights of persons who could claim to be creditors of the estate and their 
claim to the distribution of the dividend with other creditors are fully preserved 
in s. 33 and s. 50 of the Insolvency Act. It is not, therefore, the law that once 
a petitioning creditor prima facie proves his right to present the petition for 
adjudication and an adjudication order follows, the adjudication has the effect 
of taking beyond challenge the claim of the petitioning creditor to a share in 
the distribution of dividends. To that extent the provisions of ss. 33 and 50 
preserve the rights of competing creditors. If the transferees have any claim 
as creditors to the estate, then they get such an opportunity by making an appli- 
cation under s. 50 of the Provincial Insolvency Act. It cannot, therefore, be 
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complained that the transferees who may have claim as creditors, if their trans- 
fers fail, are without a remedy of showing that the petitioning creditor him- 
self had no claims against the estate. But it is a far ery from saying that the 
order of adjudication itself can be challenged by the transferees because the 
petitioning creditor did not have a genuine claim against the debtor. In my 
opinion, such a challenge is precluded by the scheme of the Act and under s. 41 
of the Evidence Act. ` 7 

Mr. Manohar, learned counsel for the opponents, invited my attention to a 
decision of a Special Bench of the Madras High Court in In re Venkata- 
rananayya®. In that case a contention was raised on behalf of the creditor 
who had filed a petition for adjudging the debtor as an insolvent that the 
order of adjudication itself must be taken to have determined the legal charac- 
fer of the claim of the creditor of the insolvent. The contention was that in 
the insolvency proceedings the declaration that a person is the creditor of the 
insolvent confers on him a legal character. It was, therefore, contended that 
at subsequent stages of the proceedings the right of such ereditor to the debt 
claimed by him cannot be challenged. This contention was repelled by the Full 
Bench and in repelling that contention reference was also made to the previous 
decision in Kanhaya Loll v. Radha Churn® as regards s. 41 of the Indian Evi- 
dence Act. The Special Bench observed (p. 452) :— 

“...Though it be necessary as a step to making a declaration which will operate 
in rem to find a fact, that finding will not bind third parties in subsequent proceedings.” 
Mr. Manohar relies on this observation in the Madras case to urge that the 
fact found in the proceedings for adjudicating the debtor as an insolvent that 
the promissory notes in the instant case were not proved to be untrue cannot 
itself be a decision which cau be said to be a judgment in rem. Mr. Manohar 
is right that such a decision is not a judgment in rem. If at any subsequent 
stage an occasion arises in insolvency proceedings either under s. 33 or 
under s. 50 that an enquiry ought to be made into the genuineness of the 
claim of the petitioning creditor, the fact that the adjudication order was passed 
on the application of the petitioning creditor, will not preclude such an enquiry. 
But it is difficult to accept the contention which seems to have found favour 
with the Court below that the transferee is entitled to challenge the very order 
of adjudication itself on the ground that the petitioning creditor did not really 
have a claim against the debtor. The question that falls for consideration in 
the present case is whether there was any jurisdiction in the Insolvency Court 
or in the appellate Court in proceedings for annulment of transfer to canvass 
the question of adjudication of the debtor as an insolvent. The scheme of the 
Insolvency Act is that once an order of adjudication is passed, all subse- 
quent proceedings must be carried on on the footing that the order of adjudica- 
tion finally determined the status of the debtor as an insolvent, and that status 
cannot be challenged at all. This basic fact seems to have been lost sight of in 
entertaining the contention on behalf of the transferees that the adjudication 
order is liable to challenge. 

Mr. Manohar also invited my attention to a decision of this Court in 
Goptkabai v. Chapsi.” What was held in that case was that even though ordi- 
narily under s. 24 of the Provincial Insolvency Act the Insolvency Court has 
power to require the proof of the ereditor’s right to present the petition and 
that the enquiry may also include the question whether between the petitioning 
creditor and the opponent, the amount of the creditor’s claim is at least Rs. 500, 
it does not follow that the Insolvency Court must decide the other question 
connected with it or which may incidentally arise from it and cannot refer the 
creditor to a regular suit if it is of opinion that complicated questions of fact 
and law arise therein. It was also observed that ordinarily when a creditor 


5 [1931] ALR. Mad. 441, s.B., 8.0. 54 Mad. 7 (1934) 36 Bom. L.R. 1236, so. [1035] 
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6 (1867) 7 W.R. 338, at p. 343. 
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presents his application and the debtor challenges it, the Insolvency Court will 
ask for proof from the creditor as to his right and is entitled to go into [the 
question. I do not think that the decision in this case is of any assistance to ithe 
opponent. If anything, it reiterates the position that the Insolvency Court 
has to adjudicate when contest is raised as to whether or not the petitioning 
creditor has a subsisting claim against the debtor. But the mere fact that this 
is one of the questions of fact to be determined in passing an order of adjudi- 
cation does ndt lead to the inference that the order of adjudication is liable to 
be challenged by challenging the fact of indebtedness of the debtor to the 
creditor, 

The learned Judge of the District Court has referred to a decision of the 
Nagpur High Court reported in Raje Khanderao v. Udhao Ganesh. It would 
appear that the view taken in this case supports the contention of the opponent. 
I have found it difficult to accept this decision, especially after the pronounce- 
ments of their Lordships of the Privy Council in Md. Siddique’s case. 
Moreover, the peculiar facts in Khanderao’s case were that he was the sole credi- 
tor and the Courts below had come to the conclusion that the debt claimed by 
the sole ereditor was a non-existent debt. When attention was invited to the 
provisions of ss. 33 and 50 of the Insolvency Act, it was pointed out that the 
transferee Raje Khanderao was not a person who could come under s. 50 
to apply for amendment of the schedule. He was neither a receiver nor a 
ereditor. It was, therefore, held that in the case of a sole creditor, at any rate, 
if it could be subsequently shown that no debt was owing to such a creditor, 
then the order of insolvency could also be challenged by the transferee. It ig 
possible to distinguish this decision on the facts of that case. But, apart from 
this distinguishing feature that the debtor had only a single creditor, in my 
opinion, it is not possible to accept the decision as laying down the law correctly 
inasmuch as the order of adjudication once validly made must be treated as 
finally determining the status of the insolvent and binding as a judgment in rem 
in all subsequent stages in the same proceedings. I, therefore, dissent from the 
view which has found favour, and I have come to the conclusion that the trans- 
feree is not entitled to challenge the order of adjudication on the ground that 
the petitioning creditor did not have a claim against the debtor. As the Court 
had no jurisdiction to entertain any such contention, it follows that the District 
Judge could not have adjudicated on the merits of the contention i.e. whether 
or not the applicant’s debts on the basis of the promissory notes were in fact 
owing by the debtor insolvent. 

This, however, does not mean that in an appropriate proceeding under s. 33 
or s. 50 of the Provincial Insolvency Act, the claim of the petitioning creditor, 
who is the applicant, to be included in the schedule of creditors, cannot be in- 
vestigated. Such an application has not been made and that stage has not ar- 
rived. That enquiry could not be made in an application under s. 53 of the 
Insolvency Act at the instance of the transferee who wanted such an enquiry 
to be made in order to support his contention that the adjudication order it- 
self is bad to the limited extent to which the transferee was precluded from 
making such a challenge to the adjudication order. I hold that the Courts 
below did not have jurisdiction in the present proceedings to make any pro- 
nouncement about the genuineness or otherwise of the claim of the petitioning 
creditor. 

Thus, the result is that the application for revision is allowed in both the 
cases and the finding on issue No. 7 by both the Courts below and the finding 
of the District Judge that the applicant had failed to prove the genuineness of 
his debt are hereby set aside. The applicant in both the cases will be entitled 
to his costs? 

Applications allowed. 
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Before Mr. Justice Abhyankar and Mr. Justice Palekar. 


CHINTAMANI PURUSHOTTAM NEURGAONKAR v. THE POST 
MASTER GENERAL, CENTRAL CIRCLE, NAGPUR.* 

Central Civil Services (Safeguarding of National Security) Rules, 1953. Rules 3, 4 State- 
ment of allegations annexed to notice under r. 4 not disclosing any suhversive activity 
on part of public servant—Validity of notice—Whether r. 3 commits to exclusive satis- 
faction of President decision as to what is a subversive activity. 


No action under rule 3 of the Central Civil Services (Safeguarding of National Se- 
curity) Rules, 1953, can be taken unless a person is or is reasonably suspected to be 
engaged in subversive activities. Therefore, where the statement of allegations annex- 
ed to a notice issued under rule 4 of the Rules by the competent authority does not 
disclose any activity which can be reasonably called subversive activity, such a notice 
is liable to be quashed and no action can be taken under it. 

The action that is permitted to be taken under r. 3 as a result of notice under r. 4 
is immune from challenge on merits, i.e. the decision of the President that it is neces- 
sary in the interests of national security to terminate the services of the public servant 
concerned, However, it is necessary to establish that the subversive activities of 
which the delinquent servant is charged are in fact subversive and to that extent the 
opinion of the President must be grounded on material which has a rational probative 
value. 

Mere association with an institution which is neither declared as unlawful nor is 
alleged or shown to be indulging in any anti-social or treasonable activities or acti- 
vities leading to breach of the peace, cannot form a foundation for action under 
rule 8. 

D. S. Rajratnam v. Commissioner of Income Tax, Ananthanarayanan v. Southern 
Rly, In re Rajdhar Kalu Patil’ and Manohar Damodar v. Government of Bombay, 


referred to. 
Tus facts appear in the judgment. 


N.S. Munshi, for the petitioners. 
G. R. Mudholkar, Additional Government Pleader, for the respondents. 


ABHYANKAR J. This order will dispose of both these petitions under art. 226 
of the Constitution of India. 

The petitioner in Special Civil Application No. 22 of 1962, Chintamani Puru- 
shottam Neurgaonkar, was appointed as a clerk by the Post-master, Poona, in 
1947 and attached to Bombay Circle. Eventually he was transferred to Nagpur 
at his own request in the year 1951. At Nagpur he was attached to the G.P.O., 
Nagpur, as a clerk. Subsequently he was put in independent charge as sub- 
postmaster at the Netaji Market post office at Nagpur. He worked there for 
about two years and thereafter was called back at the G.P.O. After working in 
the G.P.O., for one year and some time in the City Post Office, Nagpur, the 
petitioner was entrusted with the Night Mobile Post Office as a sub-postmaster, in 
which post he worked for another year. The petitioner also worked at Naya- 
pura post office and some time about the year 1958 he took charge as sub-post- 
master at the Tilak Statue Post Office, Nagpur. 

On May 17, 1961, the Postmaster General, Central Circle, Nagpur, served on 
the petitioner a notice to the following effect :— 

“Whereas for the reasons stated in the annexure it is considered that-you are rea- 
sopably suspected to be engaged in subversive activities and that your retention in the 
public service is on that account prejudicial to National Security, and that,consequently 

*Decided, June 12, 1962. Special Civil 2 [1956] AIR. Mad. 220. 

Application No. 22 of 1962, (with Special Civil 3 (1947) 50 Bom. L.R. 183, F.B. 


Application No. 23 of 1962). 4 (1950) 52 Bom. L.R. 278, 8.B. 
1 [1967] N.L.J. 75. 
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it is proposed to retire you from service compulsorily under rule 3 of the Central Civil 
Services (Safeguarding of National Security) Rules, 1953, (copy enclosed) you are hereby 
directed to submit to the President, through the undersigned, within 14 days of the receipt 
of this notice, any representation you wish to make against the action proposed to be 
taken in regard to you. Such representation, if any, will be considered by the President 
before appropriate orders are passed. If you submit no representation within the time 
specified, it will þe assumed that you have no representation to make against the propo- 
sed action and the President will proceed to pass appropriate orders on your case without 
any further reference to you. 

2. It is proposed to place you under suspension, pending the conclusion of these pro- 
ceedings. However, if you so wish, you will be permitted to proceed on such leave as 
may be admissible to you, with effect from 22-5-61. You are hereby required to send inti- 
mation of your wishes in this behalf, immediately. 

3. You are further asked to state whether you wish to be heard in person before 
orders are passed on your case.” 

As an annexure to this notice there is a statement of allegations purporting to 
show the alleged subversive activities in which the petitioner Chintamani was 
suspected to be engaged. Those allegations were as follows :— 

1. Shri C. P. Neurgaonkar, Sub-Postmaster, Tilak Statue, Nagpur, has been asso- 
ciating and taking active part in the activities of R.S.S.S. 

2. He attended the R.S.S.S. trip at Starkey point at Nagpur on the 17th November 
1957. 

3. He participated in the ‘Sankrant Mahotsava’ of the R.S.S.S. at Mohite ground, 
Nagpur, on 14th January 1960. 

4. Visited the R.S.S.S. office at Nagpur on 28rd January 1960. 

The petitioner Chintamani submitted his written representation on May 381, 
1961. He repudiated all these allegations in the annexure to the notice and 
contended that far from indulging in subversive activities he had rendered loyal 
and faithful service during the period since 1947. Le urged that he held in- 
dependent charge as sub-postmaster and has done his duty faultlessly and effi- 
ciently with sincerity. He expressed an apprehension in his statement that the 
notice may be the outcome of action taken as a result of general strike by Central 
Government employees. Ife denied allegations in the notice and annexure as 
false and based on reports which are untrue and mischievous. IIc denied cate- 
gorically his association with any activities conducted by the R.S.S. He desired 
personal hearing. ` 

Accordingly respondent No. 1 gave a personal hearing to Chiutamani on July 
7, 1961. The record of that hearing was maintained by the A.P.M.G. and it 
is to be found at annexure V in Special Civil Application No. 22 of 1962.. At 
this hearing the petitioner again reiterated that his services were without ble- 
mish, that he was studying privately and that he had just passed B.A. examina- 
tion for which he had joined college in 1953 with permission. Ile represented 
that he rarely found time to indulge in extraneous activities and denied that he 
was associated with the R.S.S. He further represented that he was a poor 
man with large responsibilities and he could not pay his dues to his co-operative 
society. He was engrossed in his own difficulties and could have no time to in- 
dulge in extraneous activities. He also pointed out that he had not joined in 
any of the activities of the R.S.S. Prior to this personal hearing respondent 
No. 1 had passed an order on June 3, 1961, in exercise of the powers under rule 
5 of the Central Civil Service (Safeguarding of National Security) Rules, put- 
ting the petitioner Chintamani under suspension with effect from June 6, 1961. 
The petitioner filed this petition in this Court on December 23, 1961, after await- 
ing the result of his representation already submitted on May 31, 1961. 

Special Civil Application No. 23 of 1962 is filed by the petitioner Kashinath 
Devidas Didolkar. Kashinath was appointed as a clerk by the Postmaster, Nag- 
pur, in May 1952 at Nagpur. At the time action was taken against him, he was 
acting as sub-postmaster at the Cotton Market Post Office at Nagpur. He had also 
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worked for some time as a supervisor in 1957 and according to service record 
it was without any blemish till action was taken against him under the impugned 
order. On May 19, 1961, Kashinath also received a notice from the respondent, 
more or less identical in terms and contents as the notice received by the peti- 
tioner Chintamani. Annexed to this notice also there was a statement of alle- 
gations against Kashinath to the following effect :— 

1. Shri K; D. Didolkar, Sub-Postmaster, Cotton Market, Nagpur, hts been associat- 
ing and taking an active part in the activities of the R.S.S.S. 

2. He attended the R.S.S.S. trip at Starkey point at Nagpur on 17th November 1957. 

3. He visited the R.SS.S. Office at Nagpur on 13th July 1959, 15th July 1959 and 8th 
January 1960. 

4. He attended a private meeting of R.S.S.S. at Nagpur on 14th July 1959. 

Kashinath submitted a detailed explanation on June 1, 1961, addressed to the 
President through proper channel. In this representation the petitioner Kashi- 
nath has denied as untrue the allegations in the annexure to the notice charging 
him of association with and taking part in the activities of the R. S. S. He has 
denied the allegations as absolutely false and frivolous. He stated that he never 
attended the meetings of the R. S. S., nor visited the R. S. 8. office, nor had he 
taken any part, much less any active part, in any of the activities of the R. S. S. 
He also pointed out that the R. S. S. was not declared an unlawful organisation, 
nor any of its activities declared as subversive. He denied any association with 
the R.S.S. It was also pointed out that that institution has been working 
openly and none of its activities were declared illegal. He also urged that there 
was no complaint against him by any member of the public. He also urged that 
he was a poor man and that such reports as seem to have been received against 
him are the outcome of mischievous minds. A personal hearing was granted to 
the petitioner Kashinath on July 7, 1961. Therein he reiterated his innocence 
and again protested that he had never been associated with the R.S.S. He 
claimed that he had a good past record of 19 years service and that no action is 
called for. Kashinath also was suspended under rule 5 of the Rules from June 3, 
1961, by the respondent. Kashinath filed his petition in this Court on the same 
date. 

Identical contentions are raised on behalf of the petitioners in both these 
petitions. The petitioners’ case is that no action could be legally taken against 
them under rule 3 of the Centra] Civil Service (Safeguarding of National Secu- 
rity) Rules, 1953, inasmuch as neither of the petitioners has in fact engaged 
himself in subversive activities, nor can they reasonably be suspected to have been 
engaged in subversive activities by reference to the allegations in the annexures 
filed with the notices. It is further contended that under rule 3 action can be 
taken only by the President and not by any other authority but the notice issued 
to both the petitioners does not disclose that an opinion that either of the peti- 
tioners is reasonably suspected to be engaged in subversive activities is entertain- 
ed by the President. It is further contended that under rule 4 respondent No. 1 
as competent authority was bound to give a reasonable opportunity to the peti- 
tioners to make their representation against any adverse action and they have 
been denied this opportunity because the allegations on which the proposed 
action is founded cannot possibly form the basis of any such action. Moreover, 
the allegations are extremely vague and do not indicate how and in what man- 
ner the petitioner could be reasonably suspected to be engaged in subversive 
activities. The petitioners have, therefore, come to this Court for quashing of 
these notices issued to them. ‘ 

Respondent No. 1, i.e. the competent authority which has issued the notices in 
the instant cases, has opposed the petition, firstly on the ground that no final 
action is taken against the petitioners and the petitioners have prematurely come 
to this Court. It is also urged that it is for the President to form an opinion 
whether the petitioners can or cannot be said to be reasonably suspected to have 
been engaged in subversive activities, and it is the President alone who has been 
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invested with the powers to come to this opinion. It is, therefore, urged that no 
action having been taken and an exclusive authority being created in the President 
to form an opinion about the nature of the activities beg subversive activities 
requiring action being taken against the petitioners, this Court should not in- 
terfere in. the manner stated by the petitioners. 


As regards the first contention, viz. the premature filing of the petition, we 
would oily refer to another decision of this Court in which an indenticial con- 
tention was raised and negatived. That decision is Bhaskar Govind v. X. 
Sankaran.’ In that case action was taken by the Accountant General against the 
petitioners. The petitioners had asked for some specific details and information 
as the allegations made were quite vague. No such information was given and it 
was contended that the Accountant General in that case had no other powers ex- 
, cept of forwarding the representation. As the representation was pending for 
consideration by the President, the objection regarding the petition being prema- 
ture was pressed. In repelling this contention it was observed that rules did 
not indicate that action was to be initiated by the President, nor had it been 
shown as a fact in that case that the action was initiated by the President. Even 
though there was an averment in the return to the contrary, the notice and the 
annexure themselves showed that it was the competent authority, namely, the 
Accountant-General in that case, who had initiated the action. In our opinion, 
the facts in the instant case are more or less indential. In both the notices receiv- 
ed by the petitioners what it stated is ‘‘whereas for the reasous stated in the 
annexure it is considered that you are reasonably suspected to be engaged in sub- 
versive activities...’’. The notices nowhere state that the President has formed 
an opinion that the petitioner is reasonably suspected to be engaged in subversive 
activities; for all one knows, and as the notice shows, it is the respondent who 
has taken the initiative to issue such notices, and who had initiated action 
against both these petitioners. We have made enquiries from the learned Go- 
vernment Pleader whether there are any rules framed by the Government show- 
ing how action is to be taken under those rules. But none have been placed 
before us. We must, therefore, go by the record and hold that the action in 
the instant cases has been initiated by respondent No. 1 and the wording of 
the notices also shows that the President nowhere appears in the picture, at 
least at this stage. 


Moreover, it would appear that rule 4 itself postulates the competent authority 
to issue a notice in writing and the action which the President can take under 
rule 3 must necessarily be consequential to such a notice. The mere fact that 
the ultimate order is required to be passed by the President after taking into 
consideration the representation of the Government servant concerned, does not 
come in the way of the petitioner seeking relief in this Court if he can show that 
the notice under rule 4 is bad on any valid ground. The notice has admittedly 
emanated from the respondent who has also annexed to each notice a statement 
of allegations. The validity of the notice, therefore, is certainly justiciable be- 
fore this Court if it is shown that the notice could not have been sent on a pro- 
per interpretation of the rules. We, therefore, propose to examine the validity 
of the notice along with annexures which contained statement of allegations. 


The Civil Services (Safeguarding of National Security) Rules undoubtedly 
authorise penal action in the interest of national security provided certain con- 
ditions precedent are satisfied. It is urged that it was for the President to come 
to a conclusion or opinion as to whether or not a Government servant is engaged 
or is reasonably suspected to be engaged or associated with others in subversive 
activities, and further the President has to come to an opinion whether his re- 
tention in the publie service is on that account prejudicial to national security. 
The crucial words, however, which indicate certain basic facts necessary to be 
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established, are (1) that the servant is engaged in subversive activities, or (2) 
that the servant is reasonably suspected to be engaged in subversive activities, 
or (3) that the servant is associated with others in subversive activities. Unless 
one or the other of these basic conditions are satisfied, further action of removal 
of the public servant from service on account of such activities being prejudicial 
to the national security may not be possible. So far as the third condition is 
concerned, it is to be remembered, as is now judicially held, that the association 
of the delinquent servant must be in the subversive activities of others. It is 
not mere association with others who may be indulging in subversive activities 
that could be a ground of action under the third category. In the. instant case, 
as far as the notice shows, what is alleged against each petitioner is that each 
one is reasonably suspected to be engaged in subversive activities. Therefore, 
the statement of allegations should show prima facie that the activities which 
are indicated in the allegations are capable of being interpreted as subversive 
activities. Now, it has not been possible for the learned Additional Govern- 
ment Pleader to indicate how any one of the allegations against either of the 
petitioners can be reasonably considered as a subversive activity. 


In the case of the petitioner Chintamani the first allegation is that he has 
been associated with and taking active part in the activities of R.S.S. Though 
Chintamani has denied this allegation we may assume that the allegation is 
true according to the respondent. But the R.S.S. is not an organisation which 
is declared unlawful. The allegation also does not disclose what are the acti- 
vities of the R.S.S., participation in which or association with which is con- 
sidered subversive. To that extent the averment is extremely vague. Unless 
a person is reasonably suspected of being engaged in doing something unlaw- 
ful, or ew facie prejudicial to public security, it is difficult to countenance the 
suggestion that mere association with an institution which is neither declared as 
unlawful nor is alleged or shown to be indulging in any anti-social or treason- 
able activities or activities leading to breach of the peace, can form foundation 
for action under rule 3. : 


The next allegation is that Chintamani attended the trip organised by R. S. S. 
at a point called Starkey Point, on November 17, 1957. Here again we fail 
to see, in the absence of any indication as to what was the object of the trip 
and what was the achievement of this trip, how attending or associating with a 
picnic, or mere visiting the Starkey Point, would amount to a subversive acti- 
vity. The third ground is that he participated in the ‘Sankrant Mohotsav’ of 
the R.S.S. on January 14, 1960, at Mohite ground, Nagpur. Prima facte 
every Hindu generally celebrates or participates in this social gathering. For 
all one knows, this is a most secular type of gathering that is observed amongst 
Hindus, in which persons belonging to other communities also take part. It is 
really difficult to understand how and why participation in such an innocuous 
social function should be invested or associated with a subversive motive. 


The last ground is that he visited the R.S.S. office af Nagpur on January 
23, 1960. How a mere visit to an office of an institution should lead to an 
inference that one is participating in subversive activity is again difficult to 
understand. 


Similarly, in the case of the petitioner Kashinath allegation No. 1 is a general 
statement that he takes active part in the activities of R.S.S., again without 
any indication as to the nature of the activities of the institution. Allegation 
No. 2 is that he attended a trip to the Starkey Point, which must merit the same 
criticism as in the case of Chintamani. The third allegation is that he visited 
the R.S.S. office at Nagpur on three occasions, which again cannot by itself 
amount to a subversive activity, and the fourth allegation is that Kashinath 
attended a private meeting of R.S.S.-at Nagpur on July 14, 1959. Unless 
the purpose of the meeting, which he attended, or what transpired in the meet- 
ing is disclosed, mere attendance at a meeting of an institution cannot by itself 
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lead to any inference that the petitioner could be reasonably suspected: of in. 
dulging in subversive activities. 

Another feature of these allegations is that they pertain to a period long prior 
to the actual issuing of the notices in 1961. They ranged from 1957 and the 
last so-called subversive activity was attendance at a meeting in 1960. This 
itself will show that the authority which is charged with initiating action by 
issuing notica under rule 4, does not seem to have considered whether there is 
any rational nexus between the activities charged as subversive and the action 
proposed to be taken. It is contended on behalf of the respondent that this 
Court is not entitled to adjudicate whether or not the allegations could lead 
reasonably to an inference of being engaged in subversive activities. It is not 
possible to accept this bald contention. The- action that is permitted to be taken 
under rule 3 as a result of notice under rule 4, infringes on the normal right 
of the public servant to continue in service till the end of his tenure. The 
action is admittedly taken in the interests of national security, and to that ex- 
tent is immune from challenge on merits. But what is immune is the decision 
of the President that it is necessary in the interests of national security to ter- 
minate the services of the public servant concerned, but it has still to be esta- 
blished that the subversive activities of which the delinquent servant is charged 
are in fact subversive and to that extent the opinion of the President must be 
grounded on material which has a rational probative value. For instance, it 
could not be reasonably contended that action could be taken against a person 
because he belonged to a-particular class, or is of particular complexion or a 
particular height. Similarly, actions which are normally innocent or innocuous 
as belonging to an association or to an institution which has not given any 
cause for any adverse action or criticism of Government or which is not declared 
an unlawful association cannot be said to be an activity which raises a reasonable 
suspicion about the person being engaged in subversive activities. In the in- 
stant case, neither of the petitioners are charged of having themselves done any 
subversive acts. What is charged is that they are reasonably suspected to be 
engaged in subversive activities. Thus, the action proposed to be taken is 
founded on mere suspicion; but even, that suspicion is not related to any sub- 
versive activities as such either on their part or on the part of others with whom 
they are associated. One could well understand an association with persons 
having known antecedents, indulging in violence or being wedded to the doctrine 
of violent activities or agitation; and if that be the case/ it is possible 
that allegations to that effect may be well founded. But the allegations which 
have been annexed to the petitions in either of these two cases do not at all 
disclose any subversive activity either:on the part of the petitioner or on the 
part of the institution, association with which is attributed to the petitioners. 
In fact, visiting an office of the institution or participation in ‘Sankrant’ fune- 
tion, or attending a picnic at Starkey Point can hardly be called subversive 
activities even of the association. In this aspect of the case, therefore, in our 
opinion, respondent has not made out even prima facie that the action under 
rule 4 taken by respondent No. 1 could be taken by him on the basis of the 
allegations in the Annexures to both these notices. ‘ 

That such action is not immune from judicial review is held in some decisions 
of Courts. The learned counsel for the petitioner has relied on a decision of 
the Nagpur High Court which is reported in D. 8. Rajratnam v. Commissioner 
of Income Tax.2 In that case action was taken by the Commissioner 
‘of Income-tax against one of his employees, on the allegation that he 
was a member of the Communist party, that he attended a private 
meeting of the party, that he associated with two named persons who were 
communists and that he was actually engaged in communist activities at 
Sagar. None of these allegations were held to be sufficient to indicate either 
that the activities themselves were subversive or that the public servant m that 

2 [1957] N.L.J. 75. 
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case could be reasonably suspected to be engaged in subversive activities them- 
selves. To the same effect is the decision of the Madras High Court 
reported in Ananthanarayanan vw. Southern Rly.3 It is true that the action 
in the Madras case was taken under the Railway Services (Safeguarding of 
National Security) Rules, 1954, but the rules are im pari materia and the 
order was struck down firstly because the allegations were very vague, and 
secondly because it was not established that any of the allegations could 
reasonably be said to lead to an inference of association with subversive 
activities or indulging in subversive activities. In coming to that con- 
clusion the learned Judge also referred to two decisions of this Court, namely, 
In re Rajdhar Kalu Pati+ and Manohar Damodar v. Government of Bombay © It 
has been held in this Court that if action under the Preventive Detention Act is 
taken founded on grounds which are altogether extraneous to the provisions of 
the statute, then the whole order is bad and cannot be sustained. There is some 
analogy between the action taken under the Preventive Detention Act and the 
action that is permissible under the Safeguarding of National Security Rules 
in respect of Government servants, The only safeguard that is available to the 
Government servant is an insistence that the activities of which he may be 
charged, namely, that he was engaged or was reasonably suspected to be engaged 
must be subversive activities and the rule does not commit to the exclusive 
satisfaction of the President the decision as to what a subversive activity is. In 
fact, the use of the words ‘‘reasonably suspected”’ itself postulates that the term 
is capable of an objective assessment as to whether an activity could be called 
a subversive activity. None of the activities which are attributed to the peti- 
tioners in either of these two cases before us can be called subversive activities 
and no action is possible unless a person is or is reasonably suspected to be en- 
gaged in subversive activities. Once a conclusion is reached thatthe allegations 
do not disclose any activity which can be reasonably called subversive activity, 
in our opinion, the petitioner is entitled to the relief of quashing of the notice 
under rule 4 of the Central Civil Service (Safeguarding of National Security) 
Rules. 

We, therefore, hold that respondent No. 1 was not entitled to issue the notice 
on the basis of the allegations annexed to the notices because none of the alle- 
gations amount to either engagement or a reasonable suspicion of being engaged 
in a subversive activity. As respondent No. 1 could not issue notices on the 
basis of the allegations annexed thereto, the notices are invalid and are liable 
to be quashed. We, therefore, quash the notices dated May 17, 1961, and May 
19, 1961, issued to the petitioners, and declare that no action is liable to be taken 
against the petitioners on the basis of these notices. The petitions are allowed 


with costs. Petitions allowed. 
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Before Mr, Justice Abhyankar and Mr. Justice Palekar. 

VASANT RAGHUNATH GOKHALE v. THE STATE OF MAHARASHTRA.* 
Bombay Civil Services Rules, 1959, Rule 152—Competent authority taking action under 
r. 152 whether acting in judicial capactty—Whether opportunity to show cause must 
be given to government servant concerned before action. adverse to him taken under 
r. 152—Report of Enquiry Officer and other material on which decision of competent 
authority based whether should be given to government servant concerned before de- 
cision given—Obligations to be fulfilled by competent authority before action taken 

under s. 152(3)—Whether action penal or not how to be determined. ' 
Under r. 152 of the Bombay Civil Services Rules, 1959, the competent authority must 
act judicially in exercise of its power under that rule. 'Therefore, before any action 
3 (2959) A.LR. Mad. 220. . | *Decided, July 17, 1962. Special Civil 
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adverse to the interests of the government servant concerned is taken, he must be 
given a reasonable and adequate opportunity to show cause against the action to be 
taken against him. 

Before a decision based on the finding of the Enquiry Officer is arrived at by the 
competent authority, a copy of the report of the Enquiry Officer must be made avail- 
able to the government servant concerned by such authority. If there is any other 
material which the competent authority has to take into consideration in arriving at 
its decision under sub-r. (2) or (3) of r. 152, then that material must also be made 
available to the government servant before a decision is arrived at by such authority. 

When action is purported to be taken under r. 152(3) of the Bombay Civil Ser- 
vices Rules a duty is cast on the competent authority to apply its mind to the facts of 
the case and to come to a definite conclusion as to the extent to which it holds the 
delinquent government servant exonerated or not exonerated and justification of the 
order of suspension and the period to which it extended. In exercise of the power 
under r. 152(3), the compétent authority is not relieved of this obligation the moment 
it is found that the case of the government servant may not possibly be covered by 
r. 152(2), 

Whether an action is or is not penal is not to be determined by the label given to 
it. If the result of the action leads to penal consequences for the Goverriment Ser- 
vant and makes him suffer pecuniary loss then such act must amount to punishment. 
Therefore, if action is taken in exercise of the power under r. 152 of the Bombay Civil 
Services Rules which invests the competent authority with powers to take action 
which may have consequences of depriving a government servant of his pay and 
allowances during the period of his suspension and results in pecuniary loss to the 
government servant concerned, it is penalty that is imposed on him. 

P. L. Dhingra v, Union of India,’ referred to. 


Tre facts appear in the judgment. 


M. N. Phadke and V. M. Galwalkar, for the petitioner. 
D. B. Padhye, Assistant Government Pleader, for respondents Nos. 1 and 2 


ABHYANKAR J. This is a petition under art. 226 of the Constitution. The 
petitioner was appointed as a Revenue Inspector on December 7, 1946, in the 
then State of Madhya Pradesh. He was confirmed in that capacity on Decem- 
ber 7, 1948. Later he was promoted as Assistant Superintendent of Land Re- 
cords. He was confirmed as Assistant Superintendent of Land Records by the 
orders of the Government of Madhya Pradesh on October 31, 1956. The peti- 
tioner’s services were allocated to the new reorganised State of Bombay. The 
petitioner was at Nagpur when he received an order dated September 3, 1957, 
from the Settlement Commissioner and Director of Land Records. By that 
order the petitioner was suspended from service from the date of receipt of the 
order. The order gave certain other directions as follows: 

(1) That during the period of suspension he should be paid only the subsistence and 
other allowances admissible under the B, C. S. Rules, ie. Bombay Civil Services Rules, 

(2) That the petitioner should not leave his Head-Quarters without the previous per- 
mission in writing of the Deputy Commissioner, Bhandara. 

(3) That the petitioner is not allowed to accept any private employment or to do 
any business while under suspension. If he accepts private employment or does any 
business while under suspension, he will be deemed to be guilty of misconduct and will 
be liable to be dealt with accordingly and he would forfeit his claim to any subsistence 
allowance. 

There is a note added below the order that the Government have ordered to 
hold a Departmental Enquiry under Rule 55 of the Civil Services (Classifica- 
tion, Control and Appeal) Rules against the petitioner on the charge of corrup- 
tion and as ordered by the Government he is suspended from service. The de- 
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partmental enquiry was to be conducted by the Deputy Commissioner, 
Bhandara. 

Thereafter, the Deputy Commissioner, Bhandara, served a notice on the peti- 
tioner on ‘January 18, 1958. By this notice, the petitioner was called upon to 
put in @ written statement of defence in respect of the two charges mentioned 
in the notice. The charges were as under: 


(1) That while you were working as an officiating Assistant Superintendent of Land 
Records (Nistar) at Bhandara you demanded Rs. 50/- and accepted Rs. 25/- as illegal 
gratification from one Bhuna alias Bapu Atmay Uka, Kumbhar of mauza Kelwad, tahsil 
Sakoli for a promise given by you for recording certain lands of mauza Kelwad in his name. 
. (2) That you demanded an illegal gratification of Rs. 100/- from one Naklu Shiwa 
Mahar, resident of Kelwad, tahsil Sakoli, for recording lands of that mouza in his name. 
"A statement of the allegations, on the basis of which the charges were framed 
was attached to the memorandum from the Deputy Commissioner. By a subse- 
quent order from the Government the enquiry was entrusted to Shri B. N. 
Sathaye, Personal Assistant to the Collector, Bhandara. The petitioner, it is 
alleged, appeared before the Enquiry Officer. The Enquiry Officer held an 
enquiry and submitted his report on February 18, 1959. That report is to be 
found at pages 14 to 31 of the paper book before us. 

The petitioner’s allegation is that the Enquiry Officer or the Government or 
the Collector did not inform him about the nature of the findings of the Enquiry 
Officer. The petitioner was not also supplied with a copy of the report of the 
Enquiry Officer. In fact, the petitioner did not receive any communication from 
any authorities till the Government issued an order on February 26, 1960. That 
order is document No. 4 at page 32 of the record, and is in the following terms: 


“On examining the report of the Enquiry Officer appointed under G.M.R.D. dated 24th 
May 1958, referred to in the preamble, Government has come to the conclusion that the 
charges framed against Shri V. R. Gokhale, Ex-Assistant Superintendent of Land Records, 
Bhandara (under suspension) have not been conclusively proved. Government is therefore 
pleased to direct that Shri Gokhale should be reinstated in service immediately and the 
intervening period between suspension and reinstatement should be treated as leave due 
and admissible followed by extraordinary leave without pay. ‘The Settlement Commis- 
sioner and Director of Land Records should issue orders regarding the posting of Shri 
Gokhale.” , 

According to the petitioner, the Government came to the conclusion that the 
charges against him had not been conclusively proved and the Government was, 
therefore, pleased to direct that the petitioner should be reinstated in service 
immediately. The order also contained a direction, as would be apparent, re- 
garding the manner in which the period of the petitioner’s suspension should 
be dealt with as regards pay and allowances admissible for that period. That 
period was from September 3, 1957 to March 23, 1960, that is, a period of 
approximately 2 years, 6 months and 3 weeks. The petitioner was actually re- 
instated in service with effect from March 23, 1960. The direction regarding 
pay and allowances payable to the petitioner duri ing the period from the date 
of His suspension to the date of his reinstatement resulted in a substantial loss 
being caused to the petitioner.. The petitioner, therefore, preferred an appeal 
to the Governor of the State on April 22, 1960. It is alleged that he also made 
subsequent representations besides this appeal. The petitioner ultimately re- 
ceived a memorandum from the Government dated June 30, 1961, intimating to 
him that his request for treating the period of his sugpension as on duty is not 
granted by the Government. The petitioner, therefore, filed this petition in thig 
Court on August 14, 1961, challenging the legality of the order of the State 
Government dated February 26, 1960. 

The petitioner’s contention is that the order of the Government is illegal be- 
cause the petitioner was not given any opportunity to make representation 
against the order passed by the Government. It is further alleged that the 
order docs not indicate under what provision of law the Government purported 
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to act. He has also complained that the Government was bound both under the 
provisions of the Rules as well as on the principles of natural justice to afford 
a real and adequate opportunity to the petitioner to make his submission re- 
garding the findings of the Enquiry Officer and the action the Government pro- 
posed to take on the basis of the findings of the Enquiry Officer. It is specifi- 
cally alleged that the petitioner was bound ‘to be heard in support of his con- 
tention that he was entitled to be fully exonerated and was, therefore, entitled 
to all the benefits flowing out of such finding in respect of the period of his 
suspension, The petitioner has also alleged that the findings of the State Govern- 
ment involve a stigma on the petitioner that he has not been honourably aequit- 
ted. The decision regarding the treatment of the period of suspension as 
period not on duty affected the right of the petitioner in respect of pension and 
further affected the right of the petitioner to promotions and other benefits 
which flow from the length of service. The petitioner also stated that the order 
of the Government entailed a monetary loss to him to the extent of Rs. 4,000 
which is a heavy penalty to a person in the position of the petitioner. The peti- 
tioner draws a net salary of Rs. 125 p.m. and can ill afford to bear this heavy 
penalty. It is further contended that the petitioner was liable to be dealt with 
according to the Civil Services (Classification, Control and Appeal) Rules appli- 
cable to the employees.of the Madhya Pradesh Government and in force in that 
region up to October 31, 1956. Under rule 49 of the Rules which prescribes 
different punishments there is no mention of a punishment by way of suspen- 
sion. The petitioner characterised the order dated February 26, 1960, as in 
law and in substance a penalty by way of suspension’ which the Government was 
not authorised to impose. It is further alleged that keeping the petitioner com- 
pulsorily under suspension, that is, on leave without pay, is itself a penalty 
which is-not authorised as one of the penalties permissible under the Rules in 
disciplinary proeeedings. According to the petitioner, the Government was 
bound to treat the period of suspension as a period on duty in view of its con- 
clusion that the charges were not conclusively established against the petitioner. 
It is also complained that the Government was not entitled to take action with 
penal consequences like the order passed. by the Government in this case, in 
ostensible exercise of the power to determine, leave, pay and allowances payable 
to the petitioner in respect of the period of his suspension. In effect and in law 
this amounts to a punishment which is not permissible under the Rules and, 
therefore, it is alleged that the Government is trying to do indirectly what it 
could not do direetly by way of imposition of penalty in disciplinary proceedings. 
On all these grounds the order is impugned as illegal and unauthorised and 
vitiated by the denial of the principles of natural justice. 


The respondents have filed a detailed written statement in answer to the peti- 
tion. It is admitted that the report of thé Enquiry Officer was not sent to the 
petitioner and he was not given any opportunity as complained by the peti- 
tioner. It is, however, urged that at the enquiry the conduct of the petitioner 
was held not to be above suspicion and, therefore, his suspension was considered 
as wholly not unjustified. It is also stated in para. 2 of the return that the 
conduct of the petitioner was not free from doubt. Benefit of doubt was given 
to the petitioner but he was not honourably exonerated. In view of this, it is 
submitted by the respondents, that the period of suspension was ordered to be 
treated as leave due followed by extraordinary leave without pay. The res- 
pondents’ case is that no punishment was imposed on the petitioner and he was 
not served with a show cause notice because it was not necessary to follow the 
procedure for inflicting punishments permissible in a Departmental En- 
quiry. The petitioner was reinstated in service with effect from March 23, 1960 
and his appeals and memorials were duly considered. The respondents denied 
that the petitioner was not governed by the Bombay Civil Services Rules. It 
was stated that the petitioner had not exercised the option regarding the appli- 
eability of such’ rules even in respéct of pension and leave rules. So 
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far as the conditions of service and other rights are concerned, the respondents 
stated that the petitioner was governed by the Bombay Civil Services 
Rules. Under rule 152 of the Bombay Civil Services Rules, which was appli- 
cable to the petitioner’s case, action had been taken against the petitioner and 
the impugned order iwas passed in exercise of the powers conferred under that 
rule. As regards the Departmental Enquiry held against the petitioner, it was 
stated that the enquiry was held according to the General Book „Circular I-13 
and the rules contained therein which was applicable to this case. According 
to the respondents, it was not necessary to mention the provision of law under 
which the order regarding the treatment of the period of suspension was passed 
in the order communicated to the petitioner. The order, according to the res- 
pondents, was passed in exercise of the powers conferred on the Government 
under rule 152 of the Bombay Civil Services Rules. In sub-para. (ii) of para. 4 
of Pe return as regards giving of reasonable opportunity, the respondents state 
as follows: 


“| ..it is submitted that an adequate opportunity was afforded to the petitioner and 
the enquiry was not opposed to any rules or principles of natural justice. As no punish- 
ment was imposed on the petitioner, it was pot necessary to give him further opportunity 
for making any submission in regard to the findings of the Enquiry Officer. The peti- 
tioner has in no way been prejudiced by the non-supply of the findings or report of th 
Enquiry Officer.” i 
According to the respondents, the question whether the report of the Enquiry 
Officer would lead to the conclusion whether the petitioner was liable to be con- 
sidered as fully exonerated or not was not a question which was justiciable and 
he was not entitled to be heard in support of such a contention. The respond- 
ents admitted that the action taken against the petitioner was not in the nature 
of a penalty prescribed in the rules. They also denied that the action taken 
against the petitioner, in fact, amounted to a penalty. As regards justification 
for the order regarding the treatment of the period of suspension, it is stated 
in the return that the conduct of the petitioner was not free from doubt and 
benefit of doubt having been given to the petitioner he was considered as not 
fully exonerated. The consequential order flowing from such view taken by 
the authorities was the order passed in the: case of the petitioner. The loss 
which naturally resulted to the petitioner would be consequential to the order 
issued. The respondents supported the order regarding pay and allowances 
during the period of suspension on the ground that the petitioner not having 
been fully exonerated the period of suspension was correctly treated as leave 
due followed by extraordinary leave. The respondents denied that the action 
taken was contrary to any rules or regulations or that the action of the Govern- 
ment amounted to punishment. According to the respondents, the alleged mo- 
netary loss or loss of promotion, pension and prospects, if any, was merely a 
consequence of the order passed at the enquiry and, therefore, the petitioner 
was not entitled to any reliefs claimed by him. 

Certain positions which were not clear from the return are no longer in 
dispute. The respondents have filed before us a copy of a Resolution No. INT- 
1056-S-8, dated January 7, 1957, framed by the Government. That resolution 
states that the Government was pleased to direct that, except as regards the 
amount of leave and pension, in all other matters, the government servants allo- 
cated to the new State from the former States of Saurashtra, Kutch, Madhya 
Pradesh and Hyderabad, will be governed with effect from November 1, 1956, 
by the Bombay Civil Services Rules. As regards the amount of leave and pen- 
sion, in the second paragraph of the resolution, option was given to the allocated 
goyernment servants coming from these areas to exercise the same on or before 
December 31, 1957; those who failed to exercise the option were to be deemed 
to have opted for the Bombal Civil Services Rules. Even as regards the amount 
of leave and pension, it is stated before us that the petitioner did not exercise 
any such option, and we will assume for the purpose of this case that that 
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statement is correct, The position, therefore, that is taken by the State is that 
the „petitioner is governed by rule 152 of Chapter VIII of the Bombay Civil 
Services Rules, with which we are principally concerned in this case. 

Now, it is true that the disciplinary action which was taken against the 
petitioner was admittedly taken according to the rules applicable to the emplo- 
yees in Madhya Pradesh, that is, the Madhya Pradesh Rules regarding disci- 
plinary action,to be taken. Under rule 49 of those rules, suspension is not 
one of the punishments which can be inflicted for misconduct or for dereliction 
of duty on the part of a government servant in an enquiry held by the disci- 
plinary authority. On the other hand, under rule 33 of the rules framed by 
the State of Bombay, suspension is one of the punishments which can be inflict- 
ed for misconduct. The State, however, has not taken its stand as regards the 
action taken in this case as one of the imposition of punishment of suspension. 
It is not the case of the State that the period during which the petitioners was 
suspended, that is, from September 30, 1957, to March 23, 1960, when he was 
reinstated actually in his post, was a period of his suspension as a measure of 
penalty. As suspension is not inflicted as a penalty as a result of the depart- 
mental proceedings in this case, we do not think that the contention of the 
petitioner that he was dealt with under the disciplinary rules applicable to 
the employees in Madhya Pradesh falls for consideration. The State has sup- 
ported its action solely on the basis of rule 152 of the Bombay Civil Services 
Rules. That rule is one of the rules framed or continued under the proviso 
to art. 309 of the Constitution of India and is, therefore, a statutory rule. 
Rule 152 finds place in Chapter VIII of the Bombay Civil Services Rules. 


-Chapter VITI is headed as ‘‘Dismissal, Removal and Suspension’’, Rules 150 


to 159 are to be found in this Chapter. Apparently, the Chapter deals with 
determination of pay and allowances payable to government servants who are 
either dismissed or removed from service or who are suspended. Rule 151 pro- 
vides for payment to a Government servant while under suspension pay and 
allowances and detailed provision is made as to how much of pay and allowances 
is payable and how it is to be calculated. Then follows rule 152 which is as 
follows :— 


“(1) When a Government servant who has been dismissed, removed or suspended 1s 
reinstated, the authority competent to order the reinstatement shall consider and make 
a specific order— 

(a) regarding the pay and allowances to be paid to the Government servant for the 
period of his absence from duty; and 
(b) whether or not the said period shall be treated as a period spent on duty. 

(2) Where the authority mentioned in sub-rule (1) is of opinion that the Government 
servant has been fully exonerated or, in the case of suspension, that it was wholly un- 
justified, the Government servant shall be given the full pay and allowances to which he 
would have been entitled had he not been dismissed, removed or suspended, as tHe 
case may be. 

(3) In other cases, the Government servant shall be given such proportion of such 
pay and allowances as such competent authority may prescribe: 

Provided that the payment of allowances under clause (2) or clause (3) shall be 
subject to all other conditions under which such allowances are admissible. 

Provided further that in case of clause (3) such proportion of such pay and allow- 
ances shall not be less than the subsistence and other allowances admissible under 
rule 151, 

(4) In a case falling under clause (2) the period of absence from duty shall be treat- 
ed as a period spent on duty for all purposes. 

(5) In a case falling under clause (3) the period of absence from duty shall not be 
treated as a period spent on duty, unless such competent authority specifically directs 
that it shall be treated for any specified purpose.” 

Sub-clause (/) of r. 152 constitutes competent authority as an authority which 
has to consider and make a specific order regarding (a) the pay and allowances 
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to be paid to the Government servant for the period of his absence from duty 
and (b) whether or not the said period shall be treated as a period spent on 
duty. The rules also define who a competent authority is. In sub-cl. (73) of 
r. 9, competent authority in relation to the exercise of any power, means Qov- 
ernment, or any authority to which the power is delegated by or under these 
rules. In the instant case, order dated February 26, 1960, is apparently passed 
by the Government itself and not by any other delegated authority. A close 
serutiny of sub-r. (/) of r. 152 will show that an order has to be passed in each 
of the three cases where reinstatement is ordered if there is the prior order of 
a Government servant being dismissed, removed or suspended. As far as we 
can see this necessarily postulates‘a period during which a government servant 
is absent from duty either because he is dismissed, or removed or suspended. 
Now, it is not disputed that the period during which a person is absent from 
duty is not necessarily tantamount to a period as spent not on duty. There 
is power in the authority to treat either the whole or part of such period of 
absence from duty as a period spent on duty or not spent on duty. 

Then follows sub-r. (2) of r. 152. Under this sub-rule the authority which 
is competent to order reinstatement is enjoined by this sub-rule to come to a 
conclusion as to whether the government servant (1) is fully exonerated or 


not in a given case and (2) whether the suspension was wholly unjustified. If. 


the government servant can be considered to be fully exonerated or the suspen- 
sion can be considered to be wholly unjustified, there is a right in the govern- 
ment servant concerned to be paid full pay and allowances to which he would 
have been entitled had he not been dismissed, removed or suspended, as the 
case may be. In our opinion, the competent auhority is thus required to apply 
its mind ‘to the facts of each case and all materials on record and to come to a 
definite conclusion as to whether or not it could come to an opinion that the 
government servant ‘is fully exonerated or whether the period of his suspension 
was not wholly justified. In this connection it is necessary to remember that 
there may be a period of suspension even when the ultimate order that might 
have been.passed against the government servant concerned by way of punish- 
ment either of dismissal or removal or even of suspension for specifice period 
as a measure of punishment. It is important to notice this fact because, in our 
opinion, the competent authority has to apply its mind and to come to the 
conclusion regarding two independent facts. One of the facts is whether it 
can or-cannot be considered that the government servant is fully exonerated 
and independently of this finding the competent authority has also to come 
to an independent conclusion whether or not the suspension of the government 
servant was or was not fully justified. In considering this latter question 
there are two aspéets of the action of suspension. The first aspect that the 
eompetent authority is to consider is whether the decision to suspend was or 
-was not fully justified and secondly the authority will have to decide whether 
or not the suspension of the government servant concerned for the duration to 
which it extends was or was not’ wholly justified. We shall have occasion to 
refer to this aspect of the question later on. Here we only notice what sub-r. (2) 
of r. 152 requires the competent authority to do. 

Then follows sub-r. (3). Sub-rule (3) prima facie refers to residuary 
eases which are not governed by sub-r. (2). In other cases, it is stated under 
this sub-rule, that the government servant shall be given such proportion of 
pay and allowances as such competent authority may prescribe Here again, 
certain amount: of discretion is vested in the competent authority to decide 
what proportion of the pay and allowances shall be given to the government 
servants whose cases do not come within the purview of sub-r. (2). In our 
opinion, even in exercising discretion under sub-r. (3) of r. 152 the yard-stick 
by which discretion is capable of being: exercised would be the same matters 
namely the extent of exoneration or justification or otherwise of the order of 
suspension and its period. If there is full exoneration or the suspension is 
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wholly unjustified, then as a matter of right and as a matter of course the 
government servant concerned is entitled to full pay and allowances during 
the period of suspension under sub-r. (2). But when the action is purported to 
be taken under sub-r. (3) of r. 152, in our opinion, a greater duty is cast on the 
competent authority to apply its mind to the facts of the case and to come to 
a definite conclusion as to the extent to which it holds the delinquent govern- 
ment servant exonerated or not exonerated and justificaion of the order of 
suspension and the period to which it extended. We do not think that in exer- 
cise of the power under sub-r. (3) of r. 152, the competent authority is relieved 
of this obligation the moment it is found that: the case of the government ser- 
vant may not possibly be covered by sub-r. (2) of rule 152. This would be 
further clear from sub-r. (5). Sub-rule (5) provides that in a case falling 
under cl. (3) the period of absence from duty shall not be treated as a period 
spent on duty, unless the competent authority specifically directs that it shall 
be so treated for any specified purpose. This postulates that it is quite possi- 
ble for the competent authority, in exercise of its discretion under sub-rr. (3) 
and (5) of r. 152 to divide the period of suspension and treat portion of the 
period as a period spent on duty and treat the rest of it as the period not 
spent on duty. Different consequences in the matter of pay and allowances 
would follow if the period of absence of a government servant is treated as a 
period spent on duty or as a period not spent on duty. If the period is treated 
as a period not spent on duty then the government servant concerned necessa- 
rily suffers more by way of deduction in the pay and allowances which are 
admissible to him than if the period is treated as a period spent on duty. 


Thus, in our opinion, the action which is required to be taken by the compe- 
tent authority is after consideration of all the circumstances of the case and 
the authority would be acting in guasi judicial capacity in taking such action 
under r. 152 of the Bombay Civil Services Rules. The rule itself enjoins that 
the authority shall ‘consider’ and then make a specifie order. What is meant 
by this is that the authority shall pass a considered order in respect of pay 
and allowances and the treatment of the period as on duty or not on duty as 
the case may be. It is not enough for the competent authority merely to indi- 
cate, as has been done in this case, that the period of suspension should be 
treated as leave due and admissible followed by extra-ordinary leave without 
pay. In order to give effect to this decision it must be. founded on considera- 
tion of the facts of the case and the decision of the authority based on the facts 
found and material available in the Departmental Enquiry. 


In view of the interpretation which we feel must be put on the requirement 
for due compliance with the provisions of r. 152 of the Bombay Civil Services 
Rules, it follows as a matter of course that the decision whether the government 
servant concerned is or is not fully exonerated or whether the suspension order 
is justified or unjustified in whole or part is a matter of serious consequence 
to the government servant concerned. If the matter is to be decided after 
due consideration one of the parties who must be given an opportunity to 
have his say in the matter will undoubtedly be the government servant con- 
cerned.: As the facts in this case disclose, the petitioner was not even given a 
copy of the report of the Enquiry Officer before the order was passed. The 
Government, as competent authority, in its order dated February 26, 1960, has 
come to the conclusion on examining the report of the Enquiry Officer that the 
.charges have not been conclusively proved. The learned Assistant Government 
Pleader appearing for the State urges that this finding should be interpreted 
as tantamount to a finding that the petitioner has not been fully exonerated. 
We do not think that this interpretation can be put on the finding, cryptic as it 
is, recorded by the Government in the order dated February 26, 1960. But 
even assuming that the opinion of the Government that the charges have not 
been conclusively proved is tantamount to a finding that the petitioner has not 
been fully exonerated, in our opinion, before coming to such a conclusion, the 
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competent authority is bound to give an opportunity to the government servant 
concerned to show as to why such a finding should not be recorded against him 
or even to show that he is entitled to be considered as fully exonerated. If the 
decision is based on the finding of the Enquiry Officer, then the competent 
authority ought to have made available to the petitioner a copy of the report 
of the Enquiry Officer. If there is any other material which the competent 
authority has to take into consideration in arriving at its decision under sub-r. (2) 
or (3) of r. 152, then even that material ought to be made available to the gov- 
ernment servant concerned before a decision is arrived at. Not only the mate- 
rial and report of the Enquiry Officer ought to be made available but a reason- 
able opportunity must be given to the government servant concerned to make 
a representation as to the conclusion that should be drawn regarding his right 
to be considered as fully exonerated on the strength of the report of the Enquiry 
Officer. Such an opportunity would seem to be essential and a pre-requisite 
to any adverse action intended to be taken against the government servant in 
exercise of the power under r. 152 of the Bombay Civil Services Rules especially 
when the report of the Enquiry Officer indicated that there was no cause for 
any departmental punishment being inflicted on the petitioner in respect of 
the charges which were held as not conclusively proved. In effect, the report 
of the Enquiry Officer and the finding of the competent authority also seem 
to be that the charges were not proved. If the competent authority, however, 
considered that there was some suspicion lurking in its mind regarding the inno- 
cence of the government servant then in fairness the government servant ought 
to be given an opportunity inasmuch as such a conclusion entertained by the 
competent authority itself in effect amounts to a stigma on his character as a 
servant of the State. It js bound to be placed on the record of his service and 
such a verdict on his acts or conduct cannot possibly be obliterated from con- 
sideration in further dealing with the government servant whenever his claim 
for promotions or any other matters in his service are required to be considered. 
Apart from this consideration, we find, as already stated, that the question of 
justification of suspension and its duration has to be independently considered 
by the competent authority. In the imstant case, we do -not find 
that this aspect has been kept in view by the respondents at all. 
There is no reference whatever’ in the order of the State passed 
on February 26, 1960, to the suspension being justified or not 
justified. Mr. Padhye, learned Assistant Government Pleader, appearing for 
the State, has contended that the finding of the competent authority that the 
charges have not been conclusively proved against the petitioner itself implies 
a further finding that the suspension was- not unjustified. We fail to see how 
that conclusion follows or could possibly follow from such finding as is recorded 
by the competent authority. Even in respect of the petitioner’s exoneration 
from guilt we do not think that the competent authority has addressed itself 
at all to the consideration of the question whether suspension was justified 
apart from its view that the petitioner was not liable to be considered as exo- 
nerated from the charges. 

A note is added in this very Chapter to r. 154. That note is in the follow- 
ing terms: 

“Note 2-Departmental enquiries in disciplinary matters are generally not complet- 
ed expeditiously and that at times they drag on for a considerably long time. Such en- 
quiries should be held and completed as quickly as possible and that in any case the 
period should not exceed three months from the date a decision has been taken to hold 
a departmental enquiry. If for any special reasons the enquiry is likely to take a longer 
time, the enquiry officer, unless he is himself the Head of a Department, should submit 
a report to the Head of his Department giving reasons for the delay and the latter should 
obtain the sanction of Government for allowing the enquiry officer an extension of time 
to complete his enquiry if he is satisfled that there is case for such extension. In case 
the enquiry officer is himself the Head of Department he should report the reasons for 
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delay, if any, to Government and obtain an extension of time for completing the enquiry.” 
- It is obvious in the instant case that the period of suspension was inordinately 
long. The petitioner was suspended with effect from September 8, 1957, and 
was ultimately reinstated on March 23, 1960. This covers a period of 2 years 
and 6 mouths and 3 weeks. It was necessary for the competent authority to 
find in the first instance whether the original order of suspension of the peti- 
tioner was itgelf justified. It was still more incumbent on the authority to 
find out whether such a long period of suspension was at all justified in view 
of the express instructions given to the Enquiry Officers in Note 2 to r. 154 
that ordinarily enquiries should be completed within a period of three months. 
If the competent authority were to address itself to this aspect of the question 
which it is required to decide judicially it would have been noticed that though 
the petitioner was suspended as far back as September 8, 1957, charges were 
not framed till January 18, 1958. We have no means of knowing as to when 
the enquiry actually commenced. But the enquiry seems have been going 
on for nearly a period of one year and the Enquiry Officer submitted his report 
on February 18, 1959. We do not know what happened thereafter with the 
enquiry against the petitioner. But the matter seems to have been dealt with 
at Government level when the impugned order dated February 26, 1960, was 
passed nearly a year after the report of the Enquiry Officer was submitted. 
We do not find that this aspect of the question has at all been considered by 
the competent authority. Ordinarily we should consider that the competent 
authority which ought to take a decision by guasi judicial process may well 
have to consider whether the government servant concerned is responsible to 
any extent for protracting the period of the enquiry which necessarily pro- 
longed the period of his suspension. On the other hand, if it is found that 
the petitioner is in no way responsible for the delay in the enquiry and cer- 
tainly gould not have contributed to the delay in the ultimate action which 
was taken by the competent authority, in deciding the action to be taken in 
respect of the petitioner, we fail to see how the competent authority could have 
decided the question required to be decided under sub-r. (5) of r. 152 with- 
out giving a reasonable opportunity to the petitioner to show why the whole 
period of suspension should not be treated as a period not on duty. It is ele- 
mentary that the order which was passed regarding pay and allowances paya- 
ble to the petitioner for his period of suspension has penal consequences. It 
deprives the petitioner of a substantial amount of money in the shape of pay 
and allowances payable to him. It is contended on behalf of the State that 
this is not a penalty within the meaning of the disciplinary rules which pre- 
scribe certain categories of penalties. Whether an action is or is not penal is 
not to be determined by the label given to it. If the result of the action leads 
to penal consequences for the Government servant and makes him suffer pecu- 
niary loss then, in our opinion, such act must amount to punishment. Pecuniary 
loss suffered by the petitioner in the instant case is according to him to the 
tune of Rs. 4,000. This specific allegation is not denied in the return filed by 
the State. In our opinion, the principle on which we must judge the nature 
of the action taken and its effect must be determined on the test laid down by 
their Lordships of the Supreme Court in P. L. Dhingra v. Union of India.' 
The test is laid down in the following terms at p. 49 of the report: 

“...The real test for determining whether the reduction in such cases is or is not by 
way of punishment is fo find out if the order for the reduction also visits the servant 
with any penal consequences, Thus if the order entails or provides for the forfeiture of 
his pay or allowances or the loss of his seniority in his substantive rank or the stoppage 
or postponement of his future chances of promotion, then that circumstance may indicate 
that although in form the Government had purported to exercise its right to terminate 
the employment or to reduce the servant to a lower rank under the terms of the contract 
of employment or under the rules, in truth and reality the Government has terminated 
the employment as and by way of penalty.” 

1 [1958] A.LR. 8.0. 36. 
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In the case before their Lordships the question was whether by recourse to 
the terms of the contrdct of employment, services of a servant can be termi- 
nated by taking action in pursuance of one of the terms of contract. In the 
ease before us it is no doubt true that the action is taken in exercise of the 
power under r. 152 which invests the competent authority with-powers to take 
action which may have consequences of depriving a government servant of 
his pay and allowances during the period of his suspension. Jf the action 
proposed to be taken results in pecuniary loss, we must:hold that it is penalty 
that is imposed on the petitioner. Now, before a penalty is imposed on any 
person, apart from the fact that the competent authority is required to record 
a specific finding on interpretation of the rules that the suspension and its 
duration were or were not justified, it cannot proceed merely on sus- 
picion. It is contended on behalf of the respondents that the charges were 
found not to be conclusively proved. It, therefore, followed that there was 
lurking suspicion in the mind of the competent authority that the petitioner 
was in fact guilty of some dereliction. If that be the basis-on which the action 
is taken against the petitioner in the matter of fixation of pay and allowances 
for the period of suspension, then, in our opinion, it is all the more incumbent 
on the competent authority to give to the petitioner adequate and reasonable 
opportunity to show cause ‘why such suspicion should not be entertained or 
that it is not well-founded. In the absence-of such opportunity being given, 
we hold that the competent authority has not exercised its powers under r. 152 
of the Bombay Civil Services Rules in the manner: in which it is required to 
exercise. The order dated February 26, 1960, that the period of suspension 
of the petitioner (between the date of suspension and the .date of reinstate- 
ment) should be treated as one of leave due and admissible followed by extra- 
ordinary leave without pay, cannot be sustained and is liable tó be quashed. 
The petitioner has attacked the’ legality of the order from another angle. 
He has contended that this manner of treating his period of suspension as on 
leave due and admissible followed by extraordinary leave without pay is in 
effect a species of punishment imposed on the petitioner. It is not one of the 
punishments which the disciplinary authority or the competent.authority can 
impose on the petitioner. What cannot be done directly according to the petitioner 
cannot be done indirectly in exercise of the power under r. 152 of the Bombay 
Civil Services Rules. In our opinion, there is considerable force in this con- 
tention But we do not think it necessary finally to pronounce on the validity 
of this contention as in our opinion under r. 152 what is required is that the 
‘competent authority must act judicially in exercise of its: power under that 
rule. This itself postulates that before any action adverse to the interests of 
the government servant concerned is taken, he must be given a reasonable and 
adequate opportunity to show cause against the action to be taken against him. 
That not having been done, we have come to the conclusion that the order 
passed in the instant case cannot be sustained and is liable to be set aside. 
The result is that the petition is allowed. The order dated February. 26, 1960, 
passed by respondent No. 1 directing the intervening period between suspen- 
sion and reinstatement should be treated as leave due and admissible followed 
by extraordinary leave without pay, is hereby quashed. ‘The petitioner shall 
he entitled to his costs. i 
Petition allowed. 
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Before Mr. Justice Abhyankar and Mr. Justice Palekar. 


RAMRAO LAXMIKANT SHIRKHEDKAR v. ACCOUNTANT GENERAL, 
° MAHARASHTRA.* 

Constitution of India, Arte. 226, 311—Central Civil Services (Classification, Control and 
Appeal) Rules, 1957. Rule 13(vii)—Central Civil Services (Conduct) Rules, 1955. 
Rule 4(A)—Authority without territorial jurisdiction of High Court passing order on 
appeal confirming order of disciplinary authority—Whether High Court can give relief 
to petitioner, not impugning appellate order, against order of disciplinary authority— 
Ambit’ of jurisdiction of disciplinary tribunal—Disciplinary authority in matter of 
disciplinary action taking into consideration secret directives which are not on record 
of inquiry—Whether action taken by such authority violative of art. 311—Rule 4(A) of 
€. C. S. Conduct Rules whether violative of art. 14 or art. 19(1) (c). 


So long as an effective order of the disciplinary authority can be reached by the 

High Court to give relief to the petitioners, there is no impediment in the High Court 

dn the exercise of its jurisdiction under art. 226 of the Constitution of India on the 

mere fact that an appellate order which is not impugned, is passed by an authority 
which may not be within the territorial jurisdiction of the High Court. 
'U. P. State v. Mohd. Nooh, followed. 

Madan Gopal Rungta v. The Secretary to the Government of Orissa,’ distinguished. 

D. V. Ochani v. S. Sankaran,’ E. I. Commercial Ltd. v. Customs Collector; 
Malkhansingh v. Inspector of Central Excise, P. 1,5 J. H. Oil Mills v. Asst. Collector, 
Central Excise! and Barkatali v. Custodian General,’ agreed with. 

S. R. Goel v. Municipal Board, Kanpur,’ referred to. 

: The disciplinary authority empowered to take action under the Central Civil Ser- 
vices (Classification, Control and Appeal) Rules, 1957, is expected to act in a quasi- 
judicial manner. In all questions before it, the matter must be considered judicially 
and the rules of natural justice and strict compliance with the provisions of the proce- 
dure of enquiry must be insisted upon. The disciplinary authority has to apply its mind 
to the record of the inquiry which includes the written statement of defence, the 
oral evidence taken in the course of the enquiry, the documentary evidence consi- 
dered in the course of the enquiry, the orders, if any, made by the disciplinary autho- 
rity and the inquiring authority in regard to the inquiry, a report setting out the 
findings on each charge and the reasons therefor. The disciplinary authority is not 
entitled to act on any material which is not included in the record. If the disciplinary 
authority is required to take into consideration any directives or instructions so- 
called, secret or otherwise, they must form a record of the inquiry. 

Where the disciplinary authority took or were required to take into consideration 
and act upon some secret directives, which were not included in the record of the 
inquiry, in the matter of disciplinary action and punishment to be meted out under 
the Central Civil Services (Classification, Control and Appeal) Rules, such authority 
cannot be said to have acted in due conformity with the principles of natural justice 
and without bias, and, therefore, any action taken by the authority under the Rules 
would be against the letter as well as the spirit of the enquiry which is made sacro- 
sanct under art. 311 of the Constitution of India. 

N.P.T. Co. Ltd. v. N.S.T. Co Ltd., Union of India v. T. R. Varma” G Nages- 

*Decided, July 9/120, 1962. Special Civil March 27/28, 1962 (Unrep.). 

Application No. 176 of 1961 (with Special Civil [1960] A.I.R. Cal..1, 8.B. 

Application No. 240 of 1961). [1962] A.I.R. M.P. 112. 
1 [1958] A.LR. S.C. 86, 8.0. [1958] S.C.R. [1961] A.I.R. MP. 148, 
595. [1954] A.I.R. Raj. 214. 
2 (1962) Civil Appeal No. 407 of 1961, [1958] A.I.R. 8.0. 1036. 

decided on March 16, 1962 (Supreme Court). [1957] A.LB. 8.0. 232. 
8 (1962) O.C.J. Migcellansous Petition No. 0 [1957] ATR. 8.0. 882. 

219 of 1961, decided by K. K., Desai J., on 
B.L.R.—5 
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wara Rao v. A.P.S.R.T. Corpn.,” Nageawararao v. State of Andh. Pra” and State 
of M. P. v. Chintaman,” referred to. 

Rule 4(A) of the Central Civil Services (Conduct) Rules, 1955, cannot be struck 
down as violative either of art. 14 or art. 19 (1) (c) of the Constitution of India. 

A.I.B.E. Assocn. v. N.I. Tribunal,“ Kameshwar Prasad v. The State of Bihar,” S. 
Vasudevan v. S. D. Mital,* Management of Chandramalai Estate w, Its Workmen,” 
Swadeshi Industries Ltd. v. Its Workmen,” I. G. Navigation & Rly. Co. v. Their Work- 
men” and M/s. Burn & Co. v. Their Workmen,” referred to. 


Tum facts are stated in the judgment. 


D. L. Jayawant, 8. G. Kukde and N. T. Khadgi, for the petitioner. 
G. R. Mudholkar, Additional Government Pleader, for the respondents. 


ABHYANKAR J. This judgment will also dispose of Special Civil Application 
No. 240 of 1961. 

Special Civil Application No. 175 of 1961 is filed by one Shri R. H. Shirkhed- 
kar. He was serving in the office of respondent No. 2, the Senior Deputy 
Accountant General Maharashtra (Nagpur Branch), at Nagpur as a Superin- 
tendent in the Subordinate Accounts Service, Class III. He joined the Office 
of the Accountant General, Central Provinces and Berar, in the year 1940 and 
was confirmed as a Superintendent in 1953. On reorganisation of the State he 
was allocated to the State of Bombay . The petitioner’s case is that he is a 
member of the Civil Audit and Accounts Association of Class III employees in 
the office of respondent No. 2 at Nagpur. Between 1954 to 1958 the petitioner 
was the President of the Association at Nagpur. 

In Special Civil Application No. 240 of 1961, the petitioner is Narayan Narhar 
Deshpande. He joined the service in the Indian Audit and Accounts Department 
at Nagpur as an Upper Division clerk under the control of the then Accountant 
General, Madhya Pradesh, in 1949. He was confirmed as an upper division 
clerk in 1951. Consequent on the reorganisation of the States in 1956, his 
services were allocated in the Audit Office of the new State of Bombay from 
November 1, 1956, and thereafter in. the State of Maharashtra under the con- 

~trol of the Accountant General, Maharashtra State. 

According to the petitioners, there is an association called ‘‘Civil Audit and 
Accounts Association’’. The association is formed with the avowed purpose of im- 
proving the conditions of service of its members. It is an admitted position that 
even though the association is in existence for a considerable number of years 
and was at one time perhaps recognised while it was functioning in Madhya 
Pradesh, it is not a recognised association. 

The employees of the Central Government were not satisfied with their con- 
ditions .of service. Several representations were made, according to the peti- 
tioners, for improvement of their lot. As a last resort, a decision was taken to 
strike with effect from July 12, 1960, by several associations of employees of 
the Central Government. The call to strike was given by the General Council 
of Action to all employees of the Central Government. This decision was rati- 
fied by the All India Civil Audit and Accounts Association and their branch at 
Nagpur of which the petitioners are members. Accordingly the association at 
Nagpur also gave a notice to respondent No. 2 on June 27, 1960, that Class IIT 
employees of the Nagpur Office will strike work from July 12, 1960, unless some 
of their demands are in the meanwhile granted. 

The notice was given by the association on June 27, 1960. A copy of that 
notice is filed at page 74 in Special Civil Application No. 240 of 1961. It is 


11 [1959] ALB. 8.C. 308. Court). 

12 [1959] A I.R. 8.C. 1876. 16 (1961) 83 Bom. L.R. 774 

13 [1861] A.I.R, S.C. 1623. 17 [1960] A.L.R. S.C. 902. 

14 [1962] A I.R. B.C. 171. 18 [1960] A.I.R. 8 C. 1258. 

15 (1962) Cıvıl Appeal No. 413 of 1959, 19 [1960] A.I R. 8.0. 219. 
decided on February 22, 1962 (Supreme 20 [1959] A.LR. 8.0. 529. 
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alleged that an enquiry was made from the clerks and superintendents by the 
respondents whether they would go on strike in accordance with the strike 
notice. So far as the petitioner Shri Deshpande is concerned, his case is that 
he had intimated to an officer of the department that he would be going on 
strike since he was an office bearer, being Joint Secretary of the association. 
The petitioner Shri Shirkhedkar was not an office bearer at the time of the 
strike. Formerly he had officiated as President of the association. Shirkhed- 
kar’s further case is that he was required to take up the cases of individual 
grievances on behalf of the members of the association and on that account he 
had to incur displeasure of his superior officers and had to sacrifice his fair 
` chances of promotion. 

The employees in the office of the respondents struck work from July 12, 1960. 
Out of a total number of 550 employees comprising Class ITI and Class IV ser- 
vants in the office of the respondents, about 400 employees are alleged to have 
joined the strike. The petitioner Shri Shirkhedkar was arrested on July 14, 
1960, at about 10 p.m. under s. 5 of the Essential Services Maintenance Ordi- 
nance, 1960 (I of 1960). He was, however, released on July 15, 1960, which 
was a Saturday. The petitioner Shri Shirkhedkar was produced before the 
Magistrate pending his prosecution but he was discharged by the Magis- 
trate on August 22, 1960. So far as the petitioner Shri Deshpande is concerned 
he was suspended from duty on July 15, 1960. Shri Shirkhedkar was also 
suspended because he was arrested. But that suspension order came to an end 
after he was discharged and a fresh order of suspension was passed in the case 
of Shri Shirkhedkar on August 8, 1960, pending a departmental enquiry against 
him. 

A memorandum was issued to each of.these petitioners informing that it was 
proposed to hold an enquiry against them under r. 15 of the Central Civil 
Services (Classification, Control and Appeal) Rules, 1957. The memorandum 
received by Shri Deshpande was issued on July 27, 1960, while that received by 
Shri Shirkhedkar was issued on August 24, 1960. This memorandum required 
each of the petitioners to state whether they desire to be heard in person, to state 
the names and addresses of the witnesses, if any, whom they wished to examine 
in support of their defence and to furnish a list of documents which they in- 
tended to produce in support of their defence. They were also to furnish the 
written statement in defence with a direction that the case would be heard 
ex parte in case of their failure to comply with this memorandum. In case of 
the petitioner Shri Shirkhedkar, two charges were framed as follows: They are 
to be found at page 22 of his petition. 

“CHARGE I. 

That the said Shri R. H. Shirkhedkar, while functioning as Superintendent in the 
Nagpur Branch of the Office of Accountant General, Maharashtra, remained absent from 
duty without obtaining previous permission and without any reasonable cause for the 
absence from 12th July, 1960 to 14th July, 1960. 

“CHARGE II. 

That the said Shri R. D. Shirkhedkar while functioning as Superintendent in the 
Nagpur Branch of the Office of the Accountant General, Maharashtra, struck work and 
absented himself from the usual official duties in pursuance of the strike notice given by 
the (proposed for recognition and still unrecognised) Civil Accounts Association of the 
Nagpur Branch of the Office of the Accountant General, Maharashtra. He has thereby 
contravened the provisions of Rule 4(A) of the Central Civil Services (Conduct) Rules, 
1955.” 


Shri Deshpande was required to meet the following charges. They are to be 
found at page 21 of his petition: 
“CHARGE I. 
That the said Shri N. N. Deshpande while functioning as U.D.C. in the Nagpur 
Branch of the Office of the Accountant General, Maharashtra, remained absent from duty 
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without obtaining previous permission and without any reasonable cause for the absence 
from 12th July 1960 to 17 July 1960. 

“CHARGE H. 

That the said Shri N. N. Deshpande while functioning as U.D.C. in the Nagpur 

Branch of the Office of the Accountant General, Maharashtra, struck work and absented 
himself from the usual official duties in pursuance of the strike notice given by the (pro~ 
posed and still unrecognised) Civil Accounts Association of the Nagpur Branch of the Office 
of the Accountant General, Maharashtra. He has thereby contravened the provisions of 
Rule 4(A) of the Central Civil Services (Conduct) Rules, 1955.” 
In the case of Shri Deshpande, the first charge mentioned that he was absent 
from duty from July 12, 1960, to July 17, 1960, without obtaining previous per- 
mission and he was, therefore, required to show cause for this absence from duty. 
In the case of Shri Shirkhedkar, the first charge asking him to show cause 
against his absence from duty without previous permission for a period from 
July 12, 1960 to July 14, 1960, was framed. As regards the second charge in 
each case, they were charged with having committed a breach of the provisions 
of r. 4(A) of the Central Civil Services (Conduct) Rules, 1955, for having 
struck work and absented themselves from the usual official duties in pursuance 
of the strike notice. Along with the charges appended to the memo, there were 
statements of allegations on the basis of which the charges were framed. The 
statements of allegations merely reiterated the fact that the petitioners were 
absent from duty between the periods mentioned in the first charge and that 
they had struck work and contravened the provisions of r. 4(A) of the Central 
Civil Services (Conduct) Rules as mentioned in the second charge. 

The memorandum was issued in each case by the Senior Deputy Accountant 
General, that is, respondent No. 2. But the disciplinary authority, it is now 
admitted, is respondent No. 1, the Accountant General of the State in 
each case. It is also not now disputed that the Senior Deputy Accountant 
General could issue memorandum of charge-sheets as such authority 
is shown to have been delegated to him under the rules. He could also take 
action to suspend the delinquent servants pending the decision in the depart- 
mental enquiry. Respondent No. 1, who is the disciplinary authority, decided 
to entrust the holding of the enquiry to an enquiry officer, and one Shri Pancha- 
pakesan, who was acting as the Deputy Accountant General at the relevant time, 
was appointed as an enquiry officer to hold the enquiries against the petitioners. 

The petitioner Shri Shirkhedkar filed his written statement on September 16, 
1960, in compliance with the memo received by him. The written statement 
stated that as a loyal member of the association, that is, the Civil Audit and 
Accounts Association, he had proceeded on strike with effect from July 12, 1960, 
in accordance with the decision of its General Body. As regards the charge of 
contravention of r. 4(A) the petitioner stated that prohibition to go on strike 
was inconsistent with the right to form an association and also inconsistent with 
the rules for recognition of service associations framed in 1959. According to 
the petitioner, whereas the Service Association was enjoined not to contravene 
any of the provisions of rr. 5, 6, 8, 9,13 and 17 of the Central Civil Services (Con- 
duct) Rules, 1955, no mention was made of r. 4(A) as within the prohibition. 
The contention, therefore, was that the petitioner, as a member of the Associa- 
tion, was not barred from going on strike and could not be said to have contra- 
-vened any of the provisions because he had gone on strike qua member of the 
Association and not as an individual. The petitioner also challenged the legality 
of r. 4(A) as contravening the fundamental right guaranteed to a citizen under 
art. 19(/)(@) and 19(7)(e) of the Constitution. According to the petitioner, 
r. 4(A) prohibiting an employee of the Central Government from going on 
atrike was, therefore, ultra vires, the provisions of the Constitution. The peti- 
tioner also stated in the penultimate paragraph of this written statement that 
the Government of India had declared on the floor of the Parliament that only 
those employees who had committed violence, sabotage or gross misbehaviour 
would be proceeded against and no vindictiveness would be shown against any- 


1962.] RAMRAO V. AOCOUNTANT GENERAL (A.0.5.)—Abhyankar J. 69 


body for their participation in the strike., The petitioner denied that he had 
committed any such offence and, therefore, requested that the proceedings 
against him may be withdrawn. 

The petitioner Shri Deshpande filed his written statement on August 16, 1960, 
and it is to be found at page 22 of his petition. The statement is brief 
and what is alleged is that, being a member of the Civil Audit and. 
Accounts Association, which had served a strike notice intimating that its 
members would go on strike, the petitioner had absented himself from July 12, 
1960. He did this being a member of the association. No separate personal 
intimation of absence was given by the petitioner. As regards the second 
charge, the petitioner Shri Deshpande stated that the Civil Audit and Accounts 
Association was a legally constituted body and that association having served 
a strike notice according to the decision of the General Body, he abstained from 
duty from July 12, 1960, in pursuance of that decision. He, therefore, prayed 
that he should be allowed to resume his duties. The enquiry officer heard this 
petitioner in person on August 18, 1960, and the proceedings of this meeting 
form a stenographic record, produced at pages 23 to 26 of his petition. During 
the questions and answers, the petitioner Shri Deshpande stated that r. 4(A) 
of the Central Civil Services (Conduct) Rules was inconsistent with the con- 
stitutional right under art. 19(Z)(c) and no action could be taken against him 
for contravention of that rule. But he further explained his stand by saying 
that the provisions of r.4(A) would not be attracted where a person strikes ag 
a result of a decision of a legally constituted Association even though it may not 
be recognised. If as a member of such association the petitioner participated ` 
in the strike, then he cannot be said to have contravened the provisions of 
r. 4(A) of the Central Civil Services (Conduct) Rules. 

A similar personal hearing was given to the petitioner Shri Shirkhedkar by 
the enquiry officer on September 24, 1960, but the result of that enquiry of 
which a stenographic record is to be found at pages 31 to 35 of his petition, led 
to an altogether different result. During questions and answers which find place 
in this record, it appears that the petitioner Shri Shirkhedkar wanted the Ac- 
countant General, that is, the disciplinary authority, or the Senior Deputy 
Accountant General Shri S. P. Saksena, to be made available for crogs-examina- 
‘tion. Shri Shirkhedkar’s contention was that out of so many people, who had 
gone on strike, the Administration had selected only a few persons for suspen- 
sion with a view to penalise some of them. He stated that the intentions of the 
Administration in doing so was to harm him and he wanted to prove this in 
eross-examination. He also wanted to prove his innocence and want of any 
mala fides and also establish bad intention on the part of others when an action 
was being taken on the charges framed against him. The answer of the enquiry 
officer to a specific question from the petitioner was that he did not feel it neces- 
sary to give any opportunity to Shri Shirkhedkar to cross-examine any witness 
because the two facts with respect to which he was expected to make enquiries 
have been admitted by Shri Shirkhedkar. This may be found at page 34 of 
the record. 
` In respect of each petitioner, the enquiry officer recorded a finding, holding 
that each of the charges was established against each of the petitioners. On 
receipt on these findings, respondent No. 1 seems to have recorded a finding so 
far as the petitioner Shri Shirkhedkar is concerned that he accepted the finding 
of the enquiry officer in respect of both the charges. This finding is to be found 
at page 44 in Special Civil Application No. 175 of 1961. But so far as the 
petitioner Shri Deshpande is concerned we do not find that respondent No. 1 
which is the disciplinary authority, has recorded any finding of his own regard- 
ing either of the charges in respect of which the report was submitted by the 
enquiry officer. We have asked the learned Government Pleader appearing for the 
respondents to show us whether there is any such finding but he was not able to 
show such a finding recorded by respondent No. 1 in case of petitioner Desh- 
pande, The only document to which reference was made in this connection on 
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behalf of the respondents was a cryptic statement below the report of the en- 
quiry officer to the effect ‘‘I accept the finding”. 

On receipt of the report, a second show cause notice was sent to each of these 
petitioners. The show cause notice in case of the petitioner Shri Shirkhedkar is 
to be found at pages 45 and 46 of the Paper Book. In para. 2 of the notice, the 
disciplinary authority has stated that the enquiring authority has found the 
charges fully established. There is no averment in the notice that the discipli- 
nary authority, having regard to its finding, is of opinion that any‘of the penalties 
specified should be imposed. Similarly, in the case of the petitioner Shri Desh- 
pande, the disciplinary authority, in its second show cause notice, dated Septem- 
ber 7, 1960, has merely referred to the finding of the enquiring authority that 
the charges were fully established. This notice is to be found at pages 27 and 28 
of the Paper Book in his petition. In this notice also, there is no indication 
that the disciplinary authority on basis of its finding proposed to inflict one of 
the penalties according to rules. In each of these notices, the ground on which 
the penalty is proposed on a provisional finding as to the guilt of the delinquent 
servants is only by reference to deliberate violation of r. 4(A) of the Central 
Civil Services (Conduct) Rules, 1955. It would thus appear that the penalty 
that was proposed to be imposed, was considered in relation to the second charge 
and not the first charge. 

On receipt of these notices, each of the petitioners filed detailed statements. 
So far as the petitioner Shri Shirkhedkar is concerned, he reiterated the con- 
‘tentions that r. 4(A) of the Conduct Rules was repugnant to the provisions of 
the Constitution and fundamental right of a Government servant under art. 
19(1)(c) of the Constitution. He asserted that the report of the enquiry officer 
showed bias against him because the enquiry officer did not give him an oppor- 
tunity to cross-examine the Senior Deputy Accountant General at whose instance 
the proceedings were initiated against him. He, therefore, complained that an 
opportunity to make further statement which could have been made on the 
basis of cross-examination of that officer or on the basis of witnesses or evidence 
on his behalf, has been denied to him. He also pointed out that the policy laid 
down by the Central Government, as disclosed on the floor of the Lok Sabha 
in the statement of the Hon’ble the Home Minister, does not justify the pro- 
posed action against him. He stated that the proposed action of dismis- 
gal is contrary to instruction from the Government. He further com- 
plained that out of 400 employees of his office, who had participated 
in the strike, the Senior Deputy Accountant General had picked up only the 
petitioner for suspension and launching of the departmental proceedings and 
he is singled out for penalty of dismissal. On this ground, he complained of 
discrimination against himself without any good and sufficient reason. In 
further paragraphs he brought to the notice of the disciplinary authority that 
on account of his taking active part in the activities of the association in redressal 
of individual and representative grievances, his good work in the service is not 
appreciated and he has been denied fair opportunity of promotion when pro- 
motion was legitimately due to him. As a President of that association he was 
required on numerous occasions to make representations against the authorities 
and sometimes the representations were successful. He has indicated this back- 
ground as possibly the reason for selecting him for dismissal. Ultimately he has 
styled the proposed action of dismissal as a case of vindictiveness and discrimi- 
nation. 

Shri Deshpande, the petitioner in the other petition, also sent a detailed 
written statement which is to be found at pages 33 to 35 of his petition. The 
contention of this petitioner was that he had made it clear during the enquiry 
that his participation in the strike was solely as a result of the decision of the 
General Body of the Civil Audit and Accounts Association. In short, he 
contended that it was not a matter of personal volition or choice on account of 
‘which he had gone on strike, but he had only joined several other employees 
ecause he was a member of the Association which had decided on the policy of 
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going on strike. He further pointed out that the charge of being absent from 
July 12, 1960 to July 17, 1960, was untenable and could not be said to have been 
proved because he was suspended from duty on July 15 and his absence from 
July 15 to July 17, 1960, cannot be construed as an absence without prior per- 
mission or without sufficient reason. He further contended that though he had 
not taken prior permission, he had given an intimation to the Branch Officer, 
when asked prior to the commencement of the strike, that he would be joining 
the strike at the behest of the Association. He reiterated his contention that 
r. 4(A) of the Central Civil Services (Conduct) Rules, 1955, not having been 
made applicable in the recognition of the Service Association Rules, he bona 
fide believed that, in case of a strike declared by the Association, no wrong 
would be committed by him by joining such a strike and that he could not be 
deemed to have contravened r. 4(A) of the Conduct Rules. In para. 7 of the 
representation, Shri Deshpande pointed out that the Union Government has an- 
nounced in the Parliament that the only persons suspected to be guilty of 
sabotage, violence and gross misbehaviour would be proceeded against and that 
other cases would be considered very leniently. The petitioner had not been charg- 
ed with any act of sabotage or violence and, therefore, he claimed that no action 
should be taken against him. In the last paragraph, he appealed for mercy on the 
ground that hundreds of his colleagues, who had similarly gone on strike, had 
been taken back and he alone should not be picked up for punishment as it would 
amount to a discrimination. He, therefore, prayed for withdrawal of the action 
and permission to resume his duty without any blemish. 

On receipt of these representations, so far as the petitioner Shri Deshpande 
is concerned, it appears that respondent No. 1 gave him a personal hearing on 
September 22, 1960, that is, on the next day after the date on which the written 
statement was received. Respondent No. 1, who is the disciplinary authority, 
has passed a very brief order in the case of Shri Deshpande. This order is to 
be found at page 36 of the Paper Book. That order is in the following terms: 

“I have carefully considered reply dated the 21st September, 1960 fom Shri N. N. 
Deshpande, Upper Division Clerk (under suspension) to my ‘Show Causes’ memo dated 
the 7th September 1960. I have also heard him personally today. Taking all things into 
consideration I have come to conclusion that the charges framed against him stand 
proved. : 


2, I, C. K. Ghosh, Accountant-General, Maharashtra, and disciplinary authority hereby 
confirm the punishment proposed against him and order that under Rule 13 (vii) of the 
Central Civil Services (Classification, Control and Appeal) Rules, 1957, Shri N. N. Desh- 
pande should be dismissed from service with effect from the date of these orders and his 
dismissal from service should ordinarily be a disqualification for future employment,” 

It is apparent from a bare perusal of the order that except the statement at 
the beginning that the authority has carefully considered the reply and heard 
the petitioner personally, there is no indication in the order as to why or how 
the charges were considered as proved or why the extreme penalty of dismissal 
ander r. 13(vii) of the Central Civil Services (Classification, Control and Appeal) 
Rules, 1957, was to be imposed on the petitioner Shri Deshpande. 

With regard to the petitioner Shri Shirkhedkar, the order of the disciplinary 
‘authority is to be found at page 62 of his petition. That order is also compara- 
tively brief and is in the following terms: 

“I have gone carefully through the representation dated 13/16th January, 1961, made 
to me by Shri R. L. Shirkhedkar, S. A. S. Accountant (at present under suspension) of 
amy Nagpur Branch Office against the proposed action to dismiss him from service—vide 
‘Show-Cause Notice Memo. No. DAG(A)/575 dated 29-12-1960. I do not consider that 
the has brought out any new material factor in the representation. Taking all relevant 
considerations into account, I consider that my finding regarding the charges requires no 
«change. I also consider that the punishment of ‘dismissal from service, which shall 
ordinarily be a disqualification for future employment’, as stated in Rule 18(vii) of the 
‘Central Civil Services (Classification, Control and Appeal) Rules, 1957, provisionally pro- 
yposed by me in his case should be confirmed, J, therefore, hereby order that the said 
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Shri R. L. Shirkhedkar should be dismissed from Government service from the date of 


service of this order on him. As he is under suspension, this order should be sent to him 
by Regd. Post A.D, to his home address.” 


A bare perusal of this order will show that except for the statement that the 
authority has gone carefully through the representation and that it did not con- 
sider that the petitioner had brought out any new material factor in the re- 
presentation and after taking all relevant considerations into account, the autho- 
rity did not consider it fit to require any change regarding its finding as to the 
charges. As to the punishment, that is, the dismissal under r. 13(vii) of the 
Central Civil Services (Classification, Control and Appeal) Rules, 1957, no 
reasons were given for the imposition of this maximum penalty. 

The order of dismissal was passed in the case of the petitioner Shri Shirkhed- 
kar on March 21, 1961. He did not file any appeal as provided in the rules for 
disciplinary action against this order. Instead he filed a petition in this Court 
on April 24, 1961. He has impleaded to this petition the disciplinary autho- 
rity, namely, the Accountant General, Maharashtra, as respondent No. 1, and 
Senior Deputy Accountant General, Maharashtra (Nagpur Branch), Nagpur, 
as respondent No. 2. 

On the other hand, the petitioner Shri Deshpande challenged the order of the 
disciplinary authority by an appeal before respondent No. 4, the Comptroller 
and Auditor-General of India. That appeal was rejected by the appellate 
authority. The order in appeal is not before us, but the intimation received 
by the petitioner Shri Deshpande from the Senior Deputy Accountant General 
intimating that his appeal has been rejected, is filed and is to be found at 
page 49 of the Paper Book. Respondent No. 4, the appellate authority, has also 
not filed a copy of this appellate order before us. This order was communi- 
cated apparently sometime after April 1, 1961, to the petitioner Shri Deshpande 
and thereafter he filed his petition in this Court on July 14, 1961. Shri Desh- 
pande has impleaded in his petition, besides the disciplinary authority, namely 
respondent No. 1, and the Senior Deputy Accountant General, respondent No. 2, 
three other persons, namely, the enquiry officer, Shri Panchapakesan, respon- 
dent No. 3, the Comptroller and Auditor-General of India, New Delhi, respon- 
dent No. 4, and also the Union of India, represented by the Accountant General, 
Maharashtra State, Bombay, as respondent No. 5. 

In each of these petitions, the petitioners have traversed all the grounds. 
taken by them before the disciplinary authority. In addition, they have averred 
certain facts as to the circumstances in which the strike had taken place and’ 
the consequences of that strike and its impact on the several categories of 
servants in the office of respondent No. 1 in each case. Shri Shirkhedkar has 
alleged in para. 12 of his petition that out of 550 Class II and Class IV 
employees of the office of the petitioner, about 400 employees had joined the 
strike. The strike was on from July 12 to 16, 1960. July 17, 1960, was a. 
Sunday. The strike was withdrawn from July 16, 1960, and the employees, 
who went on strike, reported for duty on Monday, July 18, 1960. Out of the 
400 employees, who had gone on strike, all were allowed to resume duty except 
thirty-two persons. All were asked to submit an explanation for their absence 
from July 12 to 16, 1960, and they explained that they had gone on strike im 
accordance with the strike notice given by the Association. Thirty-two per- 
sons, who were not allowed to resume duty, were served with an order of 
suspension against each. Out of these thirty-two persons, twenty-six employees: 
were given charge sheets and statement of allegations which were identical with 
those given to the petitioners. Out of these twenty-six persons, the petitioner 
Shri Shirkhedkar and the petitioner Shri Deshpande alone were dismissed; pay 
of two others was reduced; in the case of twelve employees, increments were 
stopped and ten employees were censured. Out of the remaining six, four were 
allowed to join duty even without a charge sheet and the other two were charge 
sheeted and punished with compulsory retirement and reduction in pay. Thus, 
twenty-six persons were picked up for disciplinary action. Though they had 
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participated in the strike like others, separate departmental enquiries were held’ 
against each of them. The petitioner’s complaint, therefore, is that though all 
had participated in the strike they were not treated alike. 

There is a further statement in para. 18 of the petition filed by Shri Shirkhed- 
kar to the following effect: 


“The strike of the employees of the Central Government was not confined to the 
office of the petitioner at Nagpur. It took place all over India and in almost all offices 
of the Central Government. In reply to the interpellations of Shri Indrajit Gupta and 
S. M. Banerjee, both MPs., the Hon’ble Minister for Home Affairs disclosed in the Lok 
Sabha on 6-9-1960 the instructions issued by the Central Government for the reinstate- 
ment of the employees who had gone on strike. A copy of the Lok Sabha Debates, 11th 
Sessions, 2nd series, Vol. 46 No. 28 dated 6-9-60—columns 7216-17 relating to this starred 
question No. 2223 is filed herewith as Exhibit A-186 for facility of reference.” 

On the basis of this statement in para. 13, the petitioner Shri Shirkhedkar 
contended that he seems to have been singled out for extreme punishment for 
some extraneous consideration and he has been denied the equal protection of 
law. He also made a complaint that he did not have any reasonable opportu- 
nity to show cause against the action proposed to be taken against him as no 
evidence was offered against him which he could have tested by cross-examina- 
tion and that he was not personally heard by the disciplinary authority. The 
action of the disciplinary authority was styled as arbitrary and vindictive inas- 
much as the order showed that the disciplinary authority had not applied its 
mind to the several contentions raised in his written defence, in reply to the 
second’ show-cause notice, filed on January 16, 1961. 


The petitioner Shri Deshpande, in addition to the challenge to the vires of 
r. 4(A) of the Conduct Rules as violating the constitutional guarantee, has. 
contended that even, in his case, his defence has not been appreciated at all. 
His case is that he was not the master of his action in going on strike, that he 
has participated in the strike merely as a loyal member of a larger body and 
that he bona fide believed that the association as such was not prevented by any 
rules from asking its members to go on strike and, therefore, his conduct will 
not attract the application of r. 4(A) which, according to him, was applicable 
in the case of an individual action. He reiterated the complaint made by Shri 
Shirkhedkar also that he seems to have been singled out for extreme penalty 
of dismissal which was discriminatory and he has not been given reasonable 
opportunity to show cause as provided by art. 311 of the Constitution. He- 
has complained that the officers who passed adverse orders against him did not 
apply their mind and consider his defence and the written statement. His 
appeal was decided without giving him any hearing and that itself was against 
the principles of natural justice. 

Both the petitioners, therefore, prayed for quashing of the order of the disci- 
plinary authority passed against them dismissing them from services and the 
petitioner Shri Deshpande also prayed for quashing of the order communicat- 
ing to him the rejection of his appeal. 

In each case, the respondents have filed a return supported by an affidavit. 
The respondents have joined issues as to the vires of r. 4(A). It is contended 
that the petitioners cannot invoke in aid either art. 14 or art, 19 in support 
of their contentions. They claim that r. 4(4) is a legitimate exercise of the 
rule-making power under art. 309 of the Constitution prescribing the rules of 
conduct for government employees. The respondents have made specific aver- 
ments in reply to the allegations in paras. 12 and 13 of the petition in the case 
of Shri Shirkhedkar. With regard to the allegations in para. 12 of the peti- 
tion of Shri Shirkhedkar, the respondents averred that the number of persons. 
who went on strike or who absented from duty is not relevant to the issue under 
reference. They have denied as incorrect that the members of the staff who 
resumed duty were asked to submit written explanation for their absence from 
duty. They contend that it is not open for the petitioner to say that the same 
action should have been started simultaneously against all the absentees. They 
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submit that there was no restriction placed either during or after the period of 
‘strike on any staff member desirous to attend the office. The persons placed 
‘under suspension could not join duties until the suspension order was revoked. 
It is specifically averred that the enquiry in the departmental proceedings was 
made against the persons concerned by the enquiry officer in the light of the 
charges or allegations framed and each individual case was dealt with separately 
“on its merits. Similarly, the disciplinary authority took the final decision in 
“each case separately on its merits in the light of the enquiry proceedings of the 
‘vase and passed such orders as were, in his judgment, appropriate. They, there- 
fore, denied that any discrimination had been exercised by the disciplinary 
authority. It was alleged that only three members of the Subordinate Account 
“Service participated in the strike and departmental action was taken against 
these three persons. 

As regards the averment in para. 13 of the petition of Shri Shirkhedkar re- 
‘garding the statement made by Hon’ble the Home Minister in Lok Sabha and 
‘the instructions issued, the respondents stated as follows in their return: 

“With regard to petition paragraph 138, it is respectfully submitted that what is alleg- 
-ed to have happened on the floor of the House of Lok Sabha has no relevance whatsoever 
“in the instant case, It is respectfully submitted that the respondent 1 has in his judg- 
“ment acted in accordance with powers which he possesses under the rules framed by the 
Government of India and if the petitioner felt that this was not so, he should have pre- 
ferred an appeal to the next higher authority in terms of rules 22 and 23 of the Central 
“Civil Services (Classification, Control and Appeal) Rules, 1957. The fact that he did 
‘not prefer any such appeal within the prescribed time shows that he had accepted the 
position or felt he had no case against the Disciplinary Authority. It is respectfully 
“submitted that the petitioner has been given right of appeal under the rules quoted 
‘above. He has not exhausted that right and even on this ground the petition is liable 
to be dismissed.” 

During the course of the argument, we had asked the learned counsel for 
‘tthe respondents whether they intended to clarify their statement at page 73 
to the effect that ‘‘what is alleged to have happened on the floor of the House 
‘of Lok Sabha has no relevance whatsoever in the instant case’’, After the peti- 
“tioners’ counsel had closed their leading argument, the learned counsel for the 
‘respondents filed a statement on behalf of respondent No. 1 on July 9, 1962. 
That statement is as follows: 

“1, That certain directives, which are of secret nature, were received from the 
Comptroller and Auditor General of India to be taken into consideration while deciding 
disciplinary action. . 

2. That the reply of Shri R. L. Shirkhedkar, the petitioner, to the show cause notice 

was considered carefully by the Accountant General who passed final orders after taking 
into account all the relevant orders on the subject.” 
We have directed that this statement, which was subsequently filed, shall form 
part of the record of the proceedings in this case and will be included as such. 
The respondents justified the action as wholly within the competence of the 
disciplinary authority and not vitiated by any arbitrary or discriminatory act 
or biased or influenced by extraneous considerations. 

The respondents to the petition filed by Shri Deshpande have raised a preli- 
minary objection to the tenability of the petition of Shri Deshpande. It is 
contended that Shri Deshpande has impleaded the Comptroller and Auditor- 
General of India, New Delhi, and the Union of India as parties to the petition. 
He has asked for some relief against these authorities indirectly though not 
directly. It is, therefore, contended that both these authorities are not ame- 
nable to the territorial jurisdiction of this Court as they are located outside the 
territorial jurisdiction of this High Court, both being at New Delhi. As the 
petitioner Shri Deshpande asked for relief of a composite character against some 
persons who are within jurisdiction and as regards others in an indirect way 
who are outside the jurisdiction, the petition is not tenable. It is also urged 
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that Shri Deshpande, having preferred an appeal before the Comptroller and 
Auditor-General which is the appellate authority and that appellate order not 
being capable of challenge in this Court, the petition is not tenable and should 
be rejected on that ground. 

Besides this preliminary objection, the respondents have tried to justify the 
action and the order of the disciplinary authority on more or less identical 
grounds as in the case of the petitioner Shri Shirkhedkar. 

This petition was argued on both sides at considerable length and the points 
that arise for decision are as follows: 

(1) Whether the petitioner Shri Deshpande in Special Civil Application 
No. 240 of 1961 is not entitled to any relief in this Court because respondents 
Nos. 4 and 5 are outside the territorial jurisdiction of this Court? 

(2) Whether the order of dismissal is in violation of the provisions of art. 311 
of the Constitution because (i) a fair opportunity or a reasonable opportunity 
was not given to the petitioner ta show cause and (ii) whether the order is 
bad as based on extraneous reasons against which the petitioner had no oppor- 
tunity to show cause or that the order is bad because the disciplinary authority 
acted in a biased manner? 

(8) Whether the taking of disciplinary action against some of the employees 
who had gone on strike was an act contrary to the provisions of art. 14 of the 
Constitution f 

(4) Whether r. 4(A) of the Central Civil Services (Conduct) Rules is con- 
trary to the provisions of art. 14 of the Constitution inasmuch as some other 
government employees are not excluded or prohibited from going on strike 
whereas other classes of government employees are prohibited from going on 
strike? 

We shall deal with these contentions seriatim. 

It is true that the petitioner Shri Deshpande has impleaded the Comptroller 
and Auditor-General and the Union of India as parties to this petition. But 
Shri Deshpande has not asked for any relief against any of them directly. On 
behalf of these respondents, it is contended that the Union of India or the 
Comptroller and Auditor-General of India being outside the territorial juris- 
diction of this Court, Shri Deshpande cannot ask for any relief in respect of 
an order which was the subject-matter of appeal before respondent No, 4. It 
is undoubtedly true that the appeal stands dismissed. But according to Mr. 
Mudholkar, learned counsel for the respondents, the order of respondent No. 1 
has merged in the order of respondent No. 4. For this proposition Mr. Mudholkar 
has invited our attention to a recent decision of their Lordships of the Supreme 
Court in Madan Gopal Rungta v. The Secretary to the Government of Orissa. 
In that case, the facts are given in sufficient detail in the opening paragraph of 
the judgment. The Government of Orissa decided to grant a lease 
in favour of Tatas in preference to Rungta though his application was 
prior in time. The Government referred this decision for approval to 
the Central Government. The appellant, that is Rungta, made a repre- 
sentation to the Central Government against the recommendation of the 
State Government, and eventually on April 9, 1957, the Central Govern- 
ment turned down the recommendation of the State Government about the 
grant of the mining lease to Tatas. The Central Government further direct- 
ed that the applications received prior to the application of Tatas should be 
considered according to the Rules in force. But they added that in case the 
Government of Orissa desired to work the area on a departmental basis, the 
Central Government would have no objection to consider a proposal for that 
purpose. Thereafter the State Government rejected the application of Rungta 
in December 1957 on the ground that the State Government proposed to arrange 
for the exploitation óf the area in the public sector. Against this order, Rungta 
filed a review application to the Central Government under r. 57 of the Mineral 
Concession Rules. This application was rejected by the Central Government in 
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June 1959. On its rejection, Rungta filed a petition under art. 226 of the 
Constitution of India in the High Court of Orissa. The petition was dismissed. 
by the High Court on the ground that it had no jurisdiction to deal with the 
matter under art, 226 as the final order in the case was passed by the Central 
Government which was located beyond the territorial jurisdiction of the High 
Court. The appellant then came before the Supreme Court on grant of special 
leave to appeal by that Court. In support of the appeal, it was contended om 
behalf of Rungta, on the basis of the decision of the Supreme Courten U.P. State 
v. Mohd. Nooh,? that there was no reason to consider that the order of the 
State Government should be taken to have merged in the order of the Central 
Government so as to deprive the appellant of his remedy ‘under art. 226 of the 
Constitution. This contention was repelled by their Lordships with the fol- 
lowing observations with reference to Mohd. Nooh’s case. 


“The argument that the order of dismissal merged in the order passed in appeal there-- 
from and in the final order of revision. was repelled by this Court on two grounds. It was 
held (firstly) that the principles of merger applicable to decrees of Courts would not 
apply to orders of departmental tribunals, and (secondly) that the original order of dis- 
missal would be operative on-its own strength and did not gain greater efficacy by the 
subsequent order of dismissal of the appeal or revision, and therefore, the order 
of dismissal having been passed before the Constitution would not be open to attack 
under Art. 226 of the Constitution.” 

On these observations the ‘decision in Mohd. Nooh’s case was distinguished’ 
and held inapplicable for the decision of the case in Rungta’s appeal. In the: 
later paragraph, however, their Lordships have indicated how the facts in the 
Rungta case and the provision of law clearly distinguished that case from the: 
principle on which Mohd. Nooh’s case was decided. It has been pointed out: 

“It is not in dispute that if the Central Government was so minded it could have 
allowed the review and directed the Orissa Government to grant the mining lease to the 
appellant. Therefore, when the Central Government rejected the review petition, it in effect. 
rejected the application of the appellant for the grant of the mining lease to him. This order 
of the Central Government in effect rejecting the application of the appellant for the grant 
of the mining lease to him and confirming the rejection of the application of the appellant by 
the Orissa Government is clearly not amenable to the jurisdiction of the High Court of Orissa- 
under Article 226 in view of the fact that the Central Government is not located within the- 
territories subject to the jurisdiction of the Orissa High Court. It would, therefore, have 
been useless for the Orissa High Court to issue a writ against the Orissa Government 
for the Central Government’s order rejecting the review petition and, therefore, in effect 
rejecting ihe application of the appellant for grant of the mining lease would still stand. 
This is made clear by Rule 60 of the Rules, which provides that ‘the order of the Central 
Government under rule 59 and subject only to such order, any order of a State Govern~ 
ment under these rules, shall be final.’ Clearly, therefore, rule 60 provides that where there 
is a review petition against the order passed in the first instance by the State Government, 
the order of the Central Government passed in review would prevail and would be the 
final order dealing with an application for a mining lease under the Rules. Therefore, 
quite apart from the theoretical question of the merger of the State Government’s order 
with the Central Government’s order, the terms of rule 60 make it perfectly clear that 
whenever the matter is brought to the Central Government under rule 59, it is the order 
of the Central Government which is effective and final.” 

In our opinion r. 26(3) of the Mineral Concession Rules, 1949. would also 
make this position clear. Rule 26 is in Chap. IV providing for the grant of 
mining lease in respect of land in which the minerals belong to Government. 
Under sub-r. (3) of r. 26, no mining lease for any mineral specified in Schedule IV 
shall be granted except with the prior approval of the Central Government. A 
perusal of Schedule IV would show that it includes almost all minerals, and 
manganese, which was mineral for which Rungta had made an application for 
mining lease. Thus, a bare perusal of the Mineral Concession Rules would 
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sshow that the final arbitrator as to whether a mining lease should be given to a 
person is the Central Government. That being the position under the rules, it 
is difficult to see how the State Government, namely, the Government of Orissa 
could be said to have arrived at a final decision in granting a mining lease. We 
are, therefore, of opinion that the facts on which Rungta’s case was decided be- 
fore the Supreme Court or the Orissa High Court are distingnishable and do 
not support the proposition for which the counsel for the respondents is contend- 
ing. On the other hand we are of opinion that the decision in Mohd. Nooh’s case 
in respect of the departmental enquiries still holds the field. In that case, the 
following observations in para. 18 at page 95 are apposite: 

“...an order of dismissal passed on a departmental enquiry by an officer in the de- 
partment and an order passed by another officer next higher in rank dismissing an appeal 
therefrom and an order rejecting an application for revision by the head of the depart- 
ment can hardly be equated with any propriety with decrees made in a civil suit under 
the Code of Civil Procedure by the Court of first instance and the decree dismissing the 
appeal therefrom by an appeal Court and by the order dismissing the revision petition by 
a yet higher court, as has been sought to be done by the High Court in this case, because 
the departmental tribunals of the first instance or on appeal or revision are not regular 
courts manned by persons trained in law although they may have the trappings of the 
courts of law...There is nothing in the Indian Law to warrant the suggestion that the 
decree or order of the Court or tribunal of the first instance becomes final only on the 
termination of all proceedings by way of appeal or revision. The filing of the appeal or 
revision may put the decree or order in jeopardy but until it is reversed or modified it 
remains effective...The original order of dismissal, if there were no inherent infirmities 
in it, was operative on its own strength’and it did not gain any greater efficacy from the 
subsequent orders of dismissal of the appeal or the revision except for the specific pur- 
poses hereinbefore mentioned.” 

This principle is again reiterated in another decision of their Lordships 
which is to be found in the same volume in 8. R. Goel v. Municipal Board, Kan- 
pur. Tn that case, the question arose as regards the limitation for a suit challeng- 
ing an action by the disciplinary authority. The question was whether the com- 
mencement of the period of limitation should be from the date of the order 
-or the order in appeal and, in this context, in para. 13 at page 1039, their Lord- 
ships observed as follows: 

“,..The mere filing of an appeal has not the effect of holding the order of the Board 
in abeyance or postponing the effect thereof until the decision of the appeal.” 

The petitioners have also relied on a single bench decision of this Court which 
is unreported, namely D. U. Ochani v. 8S. Sankaran* on the original side of this 
Court. That was a petition by an employee in the Office of the Accountant 
‘General who was an Upper Division Clerk. In that case also, against the disci- 
plinary action an appeal was preferred by the petitioner before the appellate 
authority whose office was in Delhi. Similar contentions raised on behalf of 
the opposing respondent in that case were repelled. 

Similar view has been taken in the following decisions :— 

(i) E.I. Commercial Ltd. v. Customs Collecter® which is a Full Bench deci- 
8100 ; 

(ii) Malkhansingh v. Inspector of Central Excise, PI. ;® 

(iii) J. H. Où Malls v. Asst. Collector, Central Excise; and 

(iv) Barkatah v. Custodian General.® 
We are in respectful agreement with the view taken in these cases that so long 
as an effective order of the disciplinary authority can be reached by the High 
Court to give relief to the petitioner, there is no impediment in the High Court 
in the exercise of its jurisdiction under art. 226 of the Constitution on the mere 

3 Hoas A.I.R. S.C. 1036. 8 peee A.LR. Cal. 1, 8.B. 

4 (1962) 0.C.J. Miscellaneous Petition No. 6 [1962] ALR. M.P. 112, 
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fact that an appellate order which, as in this case, is not impugned, is passed 
by an authority which may not be within the territorial jurisdiction of this 
High Court. We, therefore, overrule the objection raised in the case of Shri 
ee and hold that the petition is entitled to be considered on merits and 
ecided. 
. We shall now take up other contentions on merits. In the averments of their 
written statements, the petitioners have contended that the action taken against 
them is discriminatory and vindictive and vitiated by extraneous considerations. 
We are not impressed with the argument of the petitioner Shri Shirkhedkar that 
he was denied an opportunity to lead evidence before the enquiry officer. What 
‘Shri Shrikhedkar asked was an opportunity to cross-examine the Senior Deputy 
Accountant General and that opportunity could not be given because the Senior 
Deputy Accountant General was not being examined in support of the charge. 
We do not find any express or specific request made by the petitioner before the 
enquiry officer that he wanted to examine any witnesses as, in our opinion, 
there was little that could be gone into by the enquiry officer so far as the factual 
basis of the two charges in respect of which the petitioners were called upon to 
show cause was concerned. The two charges were: 
(i) The absence of the petitioners from duty without permission, and 
(ii) the petitioners’ joining the strike. i 

Each of the petitioners, in our opinion, has candidly admitted that they were 
absent and that they had joined the strike. Thus, there was nothing left for the 
enquiry officer to prove, and, at that stage, we fail to see how, considering the 
ambit of the enquiry before the enquiry officer, there was any scope for leading 
evidence before-him. It is possible that the petitioners wanted to bring on 
record other circumstances which would show the circumstances in which they 
went on strike or joined the strike which may have a bearing in determination 
of the nature of their guilt or the desirability of the punishment being given 
on that account. But, in our opinion, in view of the facts admitted by the 
petitioners in each case there was little scope for examination of witnesses be- 
fore the enquiry officer. When the matter, however, came up before the disci- 
plinary authority after issue of a show-cause notice, a different consideration 
arose. In his long written statement filed in answer to the second show-cause 
notice, the petitioner Shri Shirkhedkar had made a complaint that he wanted 
to cross-examine the Senior Deputy Accountant-General and also examine wit- 
nesses and lead evidence to show the circumstances in which he had joined the 
strike. It is urged before us that this opportunity should have been made 
available to him by the disciplinary authority which had to determine finally the 
nature of delinquency of the petitioner. A mere joining of the strike, which 
act was done by not less than 400 employees, was not by itself sufficient to show 
how far the delinquent was actuated by a particular motive. It is urged before 
us that the complexion of the same act may well change if the circumstances 
are allowed to be shown indicating that the delinquent, when participating in a 
general strike by a large number of employees, is not solely responsible for his 
act. It is also possible to show that what he was doing was under a compulsion 
of a duty, either as an office-bearer or as a loyal member of the association and 
which fact could be considered by the authority before the ultimate punishment 
is decided by the authority. In our opinion, there is considerable force in this 
contention. It is true that Shri Shirkhedkar has been guilty of some vagueness 
in putting forth his complaint. He has used words carelessly but that may. . 
be a fault of imperfect English of which cognizance ought not to have been 
taken by the disciplinary authority. But far more important is the complaint 
of the petitioners that the disciplinary authority has not taken into considera- 
tion another aspect of the matter, namely, the effect of instructions alleged to 
have been issued by the Central Government in the matter of taking action 
against the employees who had gone on strike. The petitioners have placed on re- 
cord authentic copy of the proceedings in Lok Sabha. At page 63 in Special 
Civil Application No. 175 of 1961 an extract from the printed version of the Lok 
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Sabha Debates for September 6, 1960, is produced. The Hon’ble the Home. 
Minister was replying to certain questions put by the members Shri Indrajit 
Gupta and Shri S. M. Banerjee. There were five questions which are as follows: 

(a) The total number of Central Government Employees and outsiders arrest~ 
ed during the recent Central Government Employees’ strike; 

(6) The nymber of those released unconditionally and on bail separately ; 

(c) The number of those convicted; f 

(d) The number of those dismissed, discharged and suspended; 

The last question was regarding the instructions issued by the Government as- 
to the reinstatement of these employees. The Hon’ble the Home Minister laid? 
factual information with regard to the first four questions. As regards the last 
question, he gave in details the action that may be taken in different categories, 
of cases. That answer is as follows: 

“(i) Employees dismissed, discharged or removed from service as a result of their 
conviction in the Court. The heads of department should examine each case on merits- 
and determine after consideration of the nature of the offence, whether the penalty of 
dismissal, discharge or removal from service should not be modified to a lesser penalty. 

(ii) Employees placed under suspension; Departmental proceedings should be taken 
against those who are suspected to have indulged in sabotage, intimidation or gross mis- 
behaviour while in other cases the order of suspension will generally be withdrawn. 

(iii) Temporary employees who had been served with the notices of discharge: The 
employees who returned to work should be allowed to resume work if on examination 
it is felt that departmental proceedings against them need not be taken. 

(iv) Employees who, had been suspended after their arrest by police: They should: 
be kept under suspension until their return to duty or release; thereafter suspension 
order should be examined and action taken as indicated at (ii) above.” 

The petitioners had made an express reference to this statement made on the 
floor of the Lok Sabha on September 6, 1960, and, in particular, it was averred 
that the Government had issued instructions in the matter accordingly. As 
far as we are able to find from the return, there is no averment in the return om 
behalf of the respondents either denying or affirming the issuing of such instruc- 
tions. On the normal rules of pleading, therefore, we should be inelined to hold 
that the issuance of such instructions, as alleged by the petitioners, has not been. 
denied and, therefore, must be taken to have been accepted. The respondents;. 
however, contended that what is alleged on the floor of the House of the Lok, 
Sabha, has no relevance whatsoever in the instant case. This stand is capable of 
two interpretations. Hither the respondents mean to say that the disciplinary 
authority was acting within the ambit of the Service Rules and whatever hap- 
pened on the floor of the Parliament, the authority was entitled to act accord- 
ing to its discretion within the ambit of the rules. On the other hand, respon- 
dents, derisively styling all the proceedings in the Lok Sabha as irrelevant, could: 
say that they may have been taken into consideration, but were not bound to 
act according to the instructions to which a reference was made on the floor of 
the House. But it is not possible to give either of these interpretations to the. 
replies on behalf of the respondents to para. 13 of the petition of Shri Shirkhed- 
kar. The respondents have now categorically stated in the statement filed be- 
fore us on July 9, 1962, that certain directives, which were of secret nature, 
were received from the Comptroller and Auditor-General of India and were 
taken into consideration while deciding on the disciplinary action. They have 
further stated that the Accountant General passed the final orders in the case- 
of Shri Shirkedkar after taking into account all the relevant orders on the sub- 
ject. Reference to ‘‘all the relevant orders on the subject”? in the second para- 
graph of the statement is not clear to us and, therefore, we asked the learned” 
Government Pleader whether it has reference to any orders other than the secret 
directives referred to in the first paragraph of the statement. It has been stated: 
before us that there are no other orders and that it was enly on the basis of the. 
secret directives that the action was taken in deciding the punishment. Now, 
the learned Government Pleader has also stated that he is not in a position to, 
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indicate the nature of those directives because they are secret though it is stated 
that they are with reference to this context. 

In view of this statement made on behalf of the respondents which governs 
the disciplinary action against both the petitioners, it is difficult to resist the 
conclusion that the whole enquiry is vitiated on account of the disciplinary autho- 
rity taking into consideration extraneous matters. We do not kpow what the 
secret directives were. We do not know whether the secret directives were in 
respect of a particular delinquent or cover all those who participated in, the 
Strike. It is hardly necessary to emphasize that the disciplinary authority, 
empowered to take action under the Central Services (Classification, Control 
and Appeal) Rules, which are statutory rules framed under art. 309 of the 
‘Constitution, is expected to act in a quasi-judicial manner. In all questions be- 
fore it, the matter must be considered judicially. Though it is not a Court, 
the rules of natural justice and strict compliance with the provisions of the 
procedure of enquiry must be insisted upon in all these cases. A bare perusal 
of the Rules shows that the disciplinary authority has to apply its mind to the 
record of the enquiry. The record of the enquiry includes, under r. 8, the 
written statement of defence, the oral evidence taken in the course of the en- 
quiry, the documentary evidence considered in the course of the enquiry, the 
orders, if any, made by the disciplinary authority and the inquiring authority 
in regard to the inquiry, a report setting out the findings on each charge and 
the reasons therefor. We do not consider that the disciplinary authority is 
entitled to act on any material which is not included in the record. If the disci- 
plinary authority is required to take into consideration any directives or instruc- 
tions so-called, secret or otherwise, they must form a record of the enquiry. It 
is crystal clear from what is stated before us now that in the matter of imposing 
‘punishment or even determining the final guilt of each of the petitioners, the 
disciplinary authority took into consideration some directive or instructions of 
which neither of the petitioners had any notice and which the disciplinary autho- 
rity is not in a position to disclose even in this Court. Thus, the rules pf natu- 
ral justice, which require that the tribunal appointed to hold enquiries in de- 
partmental proceedings should act without bias or should not act on material 
which is not available to the person for giving an explanation, are completely 
violated by the procedure adopted in the instant case. 

In our opinion, the ambit of jurisdiction within which the disciplinary tribu- 
nals must act and the fairness with which the enquiries are required to be con- 
ducted and concluded, has been laid down in judicial pronouncement with suffi- 
cient clarity in several Courts and the Supreme Court. These rules were first 
examined by the Supreme Court in N. P. T. Co. Lid. v. N. 8. T. Co. Lid.2 At 
page 237 their Lordships quoted with approval the observations of the Earl of 
Selborne, L.C., in Spackman v. Plumstead Board of Works'© to the following 
effect : 

“No doubt, in the absence of special provisions as to how the person who is to decide 
is to proceed, the law will imply no more than that the substantial requirements of 
justice shall not be violated. He is not a judge in the proper sense of the word; but he 
must give the parties an opportunity of being heard before him and stating their case 
and their view. He must give notice when he will proceed with the matter and he must 
act honestly and impartially not under the dictation of some other person or persons to 
whom the authority is not given by law. There must be no malversation of any kind. 
There would be no decision within the meaning of the statute if there were anything of 
that sort done contrary to the essence of justice.” ; 

Rules of natural justice have been sufficiently adumberated in another pro- 
nouncement in the same volume in Umion of India v. T. R. Varma'"' as follows: 

“Stating it broadly and without indendmg it to be exhaustive, it may be observed 
that rules of natural justice require that a party should have the opportunity of adducing 


9 [1957] ATR. 8.C. 232. 11 [1957] ATR. 8.C. 882, at p. 885. 
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all relevant evidence on which he relies, that the evidence of the opponent should be 
taken in his presence, and that he should be given the opportunity of cross-examining the 
witnesses examined by that party, and that no materials should be relied on against him 
without his being given an opportunity of explaining them.” 

In considering whether the rules of natural justice have been complied with 
in a given case, it is often that an allegation of bias is made. How such a com- 
plaint is to be gdjudged is also laid by their Lordships in some recent decisions. 
In G. Nageswara Rao v. A.P.S.R.T. Corpn.'2 we find the following observa- 
Lions: i 

“(29) The mode of performmg quasi-judicial acts by administrative tribunals has 
been the subject of judicial decisions in England as well as in India, The House of Lords 
in Local Government Board v. Arlidge,” in the context of the Housing, Town Planning, 
Ete., Act, 1909, made the following observations at page 132: 

‘My Lords, when the duty of deciding an appeal is imposed, those whose duty it is to 
decide it must act judicially. They must deal with the question referred to them with- 
out bias, and they must give to each of the parties the opportunity of adequately present- 
ing the case made. The decision must be come to in the spirit and with the sense of 
responsibility of a tribunal whose duty it is to mete out justice. But it does not follow 
that the procedure of every such tribunal must be the same.’ 

In New Prakash Transport Co., Ltd. v. New Sawarna Transport Co., Ltd., this Court 
reviewed the case law on the subject and came to the conclusion that the rules of natural 
justice vary with varying constitutions of statutory bodies, and the rules prescribed by 
the legislature under which they have to act, and the question whether in a particular 
case they have been contravened must be judged not by any preconceived notion of what 
they may be but in the light of the provisions of the relevant Act. This Court re-affrmed 
the principle in Nagendra Nath v. Commr, of Hills Division. 

(30) With this background we shall proceed to consider the validity of the three 
alleged deviations of the State Government from the fundamental judicial procedure, In 
the present case, the officer who received the objections of the parties and heard them 
personally or through their representatives, was the Secretary of the Transport Depart- 
ment. Under the ‘Madras Government Business Rules and Secretariat Instructions’ made 
by the Governor under Art. 166 of the Constitution, the Secretary of a department is 
its head. One of the parties to the dispute before the State Government was the Trans- 
port Department functioning as a statutory authority under the Act. The head of that 
department received the objections, heard the parties, recorded the entire proceedings 
and presumably discussed the matter with the Chief Minister before the latter approved 
the scheme. Though the formal orders were made by the Chief Minister, in effect and 
substance, the enquiry was conducted and personal hearing was given by one of the 
parties to the dispute itself. It is one of the fundamental principles of judicial procedure 
that the person or persons who are entrusted with the duty of hearing a case judicially 
should be those who have no personal bias in the matter. In Ranger v. The Great West- 
ern Railway Co," Lord Cranworth L.C., says! 

‘...a judge ought to be, and is supposed to be, indifferent between the parties. He 
has, or is supposed to have, no bias inducing him to lean to the one side rather than to 
the other. In ordinary cases it is just ground of exception to a judge that he is not 
indifferent, and the fact that he is himself a party, or interested as a party, affords the 
strongest proof that he cannot be indifferent,’ 

In Rex v. Sussex Justices. McCarthy, Ex parte” Lord Hewart C.J., observed: 

‘_..It is said, and, no doubt, truly, that when that gentleman retired in the usual way 
with the justices, taking with him the notes of the evidence in case the justices might desire 
to consult him, the justices came to a conclusion without consulting him, and that he 
scrupulously abstained from referring to the case in any way. But while that is so, a 
long lme of cases shows that it is not merely of some importance but is of fundamental 
importance that justice should not only be done, but should manifestly and undoubtedly 
be seen to be done. The question therefore is not whether in this case the deputy clerk 


12 [1950] ALR. S.C. 308, at pp. 326, 327. 16 (1854) 5 HLL.C. 72, at p. 80, s.c. 10 
13 [1916] A.C. 120. ER. 824, at p. 827. 
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made any observation or offered any criticism which he might not properly have made 
or offered; the question is whether he was so related to the case in its civil aspects as to 
be unfit to act as clerk to the justices in the criminal matter. The answer to that ques- 
tion depends not upon what actually was done but upon what might appear to be done.’ 

This was followed in Rex v. Essex Justices. Perkins, Ex parte.“ In Franklin v. Minister 
of Town and Country Planning,” though on a construction of the provisions of that Act 
under consideration in that case it was held that the Minister was note acting judicially 
in discharging his duties, his Lordship accepted the aforesaid principle and expressed his 
view on the doctrine of ‘bias’ thus, at page 103:° 

‘My Lords, I could wish that the use of the word ‘bias’ should be confined to its 
proper sphere. Its proper significance, in my opinion, is to denote a departure from the 
standard of even-handed justice which the law requires from those who occupy judicial 
office, or those who are commonly regarded as holding a quasi-judicial office, such ag an 
arbitrator. The reason for this clearly is that, having to adjudicate as between two or 
more parties, he must come to his adjudication with an independent mind, without any 
inclination or bias towards one side or other in the dispute.’ . 

The aforesaid decisions accept the fundamental principle of natural justice that in 
the case of quasi-judicial proceedings, the authority empowered to decide the dispute 
between opposing parties must be one without bias towards one side or other in the 
dispute. It is also a matter of fundamental importance that a person interested in one 
party or the other should not, even formally, take part in the proceedings though in fact 
he does not influence the mind of the person, who finally decides the case. This is on 
the principle that justice should not only be done, but should manifestly and undoubtedly 
be seen to be done. The hearing given by the Secretary, Transport Department, certainly 
offends the said principle of natural justice:and the proceeding and the hearing given, 
in violation of that principle, are bad.” z 

In the same volume at page 1376 in the second case under Motor Transport, 
in Vageswararao v. State of And. Pra.19 their Lordships observed as follows: 

“At this stage, it would be convenient to notice briefly the decisions cited at the 
Bar disclosing the relevant principles governing the ‘doctrine of bias.’ The principles 
governing the ‘doctrine of bias’ vis-a-vis judicial tribunal are well-settled and they are: 
(i) no man shall be a judge in his own cause; (ii) justice should not only be done but 
manifestly and undoubtedly seem to be done. The two maxims yield the result that if a 
member of a judicial body is ‘subject to a bias (whether financial or other) in favour of, 
or against, any party to a dispute, or is in such a position that a bias must be assumed to 
exist, he ought not to take part in the decision or sit on the tribunal’;...The said princi- 
ples are equally applicable to authorities, though they are not courts of justice or judicial 
tribunals, who have to act judicially in deciding the rights of others, i.e. authorities who 
are empowered to discharge quasi-judicial functions.” 

The complaint of the petitioners is that they have not been given a reason- 
able opportunity to show cause againgt action proposed to be taken inasmuch 
as the disciplinary authority acted on basis of secret directive and the petitioners 
were kept in complete darkness of these instructions affecting their fate. In 
this context, duty of this Court is clearly laid down by the Supreme Court in 
the following observations to be found in State of M.P. v Chintaman” (p. 1629) : 

“It cannot be denied that when an order of dismissal passed against a public ser- 
vant is challenged by him by a petition filed in the High Court under Art, 226 it is for 
the High Court to consider whether the constitutional requirements of Art, 311(2) have 
been satisfied or not. In such a case it would be idle to contend that the infirmities on 
which the public officer relies flow from the exercise of discretion vested in the enquiry 
officer. The enquiry officer may have acted bona fide but that does not mean that the 
’ discretionary orders passed by him are final and conclusive. Whenever it is urged before 
the High Court that as a result of such orders the public officer has been deprived of a 
reasonable opportunity it would be open to the High Court to examine the matter and 
decide whether the requirements of Ari. 311(2) have been satisfied or not. In such 
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matters it is difficult and inexpedient to lay down any general rules; whether or not’ the 
officer in question has had a reasonable opportunity must always depend on the facts of 
each case.” ` 

_ We are clearly of opinion, therefore, that the disciplinary authority, in the 
instant cases, could not be said to have acted in due conformity with the princi- 
ples of natural justice and without bias in so far as they did or were 
required to take into consideration and act upon some secret directives 
in the matter of disciplinary action and punishment to be meted out to 
each of these petitioners. The petitioners did not know about these instruc- 
tions and did not even know what the secret directives were. In each case, the 
petitioners may well have been in a position to show that in spite of the direc- 
tives they are not liable to be punished in the manner in which it is sought to 
be done if only they knew what the directives were. The action taken under the 
Central Civil Services (Classification, Control and Appeal) Rules was wholly 
against both the letter as well as the spirit of the enquiry which is made sacro- 
sanct under art. 311 of the Constitution. Looking at it from another aspect 
under art. 311 of the Constitution, it cannot be said that a reasonable opportu- 
nity was given to the petitioners in cither of these cases to show cause agaiust the 
action proposed to be taken against them. The petitioners did not know what 
case they were required to meet before the disciplinary authority who was ex- 
pected to act upon certain secret instructions and the directives. It would re- 
duce the independence of disciplinary authority to a farce if the action to be 
taken is pre-determined or is conditioned by some extraneous considerations. 
As we have pointed out, the ambit of enquiry is laid down in the rules and the 
rules provide what is the material on the basis of which the disciplinary action 
should be taken. It has not to take into consideration any material which is 
not part of the record and of which no notice is given to the delinquent emplo- 
yee against whom action is being taken. We, therefore, hold that, on this 
ground alone, the orders of dismissal passed against the petitioners. are liable 
to be quashed as fully vitiated on account of the authority taking into conside- 
ration the extraneous matters of which the petitioners have no reasonable oppor- 
tunity of meeting or knowing. 

In view of our decision above, it is not necessary to deal elaborately with 
other contentions raised on behalf of the petitioners. But we may mention the 
contentions and our conclusions thereon. 

It ıs contended on behalf of the petitioners that the disciplinary action taken 
against them is vitiated on a proper interpretation of the guarantee or protec- 
tion given under art. 14 of the Constitution. It is stated that out of 550 emplo- 
yees, 400 persons went on strike and action was taken only against twenty-six 
persons and not against the rest who had also participated in the strike. In 
order that an appeal may be had to the protection given by art. 14 of the Con- 
stitution, it is incumbent on the petitioner to establish that the discrimination of 
which he complains is in respect of the persons in similar circumstances. In 
our opinion, the petitioners have failed to establish facts or even to allege them 
to make any such enquiry possible. The petitioners have not placed before us 
what statements, if any, were made by each of these persons in reply to a query 

‘from the authorities as to why they absented from duty. A query was 
made from everyone of them as to the cause of their absence and their ex- 
planations were received. We do not know what the explanation of cach of 
these persons was. Therefore, if the authority empowered to take action has 
considered the explanation satisfactory as not requiring any action, we do not 
see how the petitioner can make a grievance that only twenty-six persons were 
singled out and no action was taken as against the rest of the employees who 
were allowed to join duty. Two have been punished by way of dismissal and, 
in respect of the rest, different kinds of punishment have been imposed. Now, 
we find it.diffienlt to accept that there is any right of equality in the matter 
of punishment. Tn fact, the argument could not be eountenanced in its extreme 
form. But what is contended is that twenty-six persons had gone on strike 
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and, therefore, normally speaking, all of them should have been dealt with alike. 
Here again, the contention is fallacious. We do not know what was the defence 
of each of those twenty-six persons which probably justified the disciplinary 
authority taking different view in the matter of each delinquent. It is possible 
to conceive of various types of defences in answer to a charge of indiscipline 
and in absence of any information whether the defences were alike and whether 
the positions of those persons were alike, we do not think the action is liable to 
be challenged as discriminatory or based on hostile discrimination under art. 14 
of the Constitution. It is easy to see that different employees must necessarily 
belong to different categories. Some may be Class III employees, some may be 
Class IV, others may be temporary and yet some may be juniors facing different 
charges against them and, therefore, different punishments are liable to be 
imposed on them. We do not see how that circumstance alone can entitle the 
petitioners to contend that they have been discriminated against or that the same 
punishment is not meted out to them as was imposed on those other twenty-four 
or twenty-five. We, therefore, hold that this contention is not tenable and is 
liable to- be rejected. 

The next contention of the petitioners is that r. 4(A) itself is ultra vires of 
the Constitution. It is contended that, simply because an employee is a govern- 
ment employee, he cannot be denied the right guaranteed to every citizen under 
art. 19 of the Constitution and other articles. This proposition cannot be dis- 
puted, What is to be found, however, is whether a right to form an associa- 
tion, which is guaranteed under art. 19(/)(c) of the Constitution, also carries 
with it a concomitant or incidental right to make the activity of the association 
or the demands of the association effective by resort to ‘strike. Such a conten- 
tion, which was raised and was examined by their Lordships of the Supreme 
Court, has been repelled and we need only make a reference to. the decision of 
their Lordships in the case reported in A.I.B.E. Assocn. v. N. I. Tribwnal.?" 

But it is contended that another decision of the Supreme Court has affirmed 
the right of the employees to a peaceful demonstration. For this proposition, 
reliance is placed on another recent decision of the Supreme Court reported in 
Kameshwar Prasad v. The State of Bihar.22 We were also pointed out in this 
connection that the right of association as such has been affirmed by this Court 
in the case reported in S. Vasudevan v. S. D. Mital.*5 It is true that a servant 
of the Government has a right to form an association and may also have a 
right of peaceful demonstration within limits, but it cannot be argued on the 
basig of these rights-that there is any right of strike for using it as a means of 
redressal of its grievance. The argument is, therefore, put in another form. It 
is contended that r. 4(A), as originally engrafted in the Conduct Rules, applied 
to all servants of the Government but, by subsequent amendment effected in 
1959, a second proviso was added to sub-r. (7) of r. 1 which exempted certain 
categories of employees of the Government. By this amendment, the following 
categories of Government employees were not subjected to the prohibition of 
r.4(A) of the Conduct Rules which prohibits a Government servant from going 
on strike. The categories were: 

(i) Employees in ports, docks, wharves or jetties; 

(ii) defence installations except training establishments; 

(iii) Public Works establishments in so far as they relate to work charged 
staff; 
` (iv) irrigation and electric power establishment; : 

(v) mines as defined in clause (j) of section 2 of ihe Mines Act, 1952 (35 
of 1952); 

(vi) eee as defined in clause ‘m’ of section 2 of the Factories Act, 
1948 (63 of 1948) ; and , l 

(vii) Field units of the Central Tractor Organisation employing workmen 
governed by labour laws. : 


21 [1062] AIR. 8.0. 171. decided on February 22, 1962 (Supreme Court). 
22 (1962) Civil Appeal No. 413 of 1959, 23 (1961) 63 Bom. LR 774. 
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It is also pointed out that the Service Rules themselves regarding the Conduct 
Rules for Government employees in general are not applicable to other categories 
of Government servants, namely— 

(a) (i) railway servants as defined in section 3 of the Indian Railways Act, 
1890 (IX of 1890); 

(ii) persons halding posts in the Railway Board who are subject to the Rail- 
way Services (Conduct) Rules; and 

(iii) other persons holding posts under the administrative control of the 
Railway Board or of the Financial Commissioner of Railways; 

(b) Members of the Indian Foreign Service; 

(c) Members of the All India Services who are subject to the All India Ser- 
vices (Conduct) Rules, 1954; 

(d) employed in Part C State such Government servants not being Class I 
Officers or any officers appointed by the Government; 

(e) holders of any post in respect of which the President may, hy general or 
special order, declare that these rules do not apply. 

The contention, therefore, is that while some classes of government employees 
are exempted from the Conduct Rules altogether, another class of Government 
servants is not exempted from the Conduct Rules. This, it is contended, is a 
kind of discrimination which is not really consonant with the object of the rules, 
namely, of imposing and maintaining of discipline and rules of conduct among 
the Government servants. We do not think that such contention is tenable. 
A bare perusal of the categories of Government servants, who are taken ‘out of 
the application of r. 4(A), shows that they are employees in establishments 
which are of the nature of industrial establishments. Therefore, they are go- 
verned by other industrial laws and there is machinery available to the Govern- 
ment for enforcing discipline and rules of conduct so far as resort to strike is 
concerned. Similarly, for persons belonging to the railway establishment or to 
one kind of service or the other or Indian Foreign Service or All India Service 
there are special Rules which govern them. They are, therefore, a well defined 
class who are governed by its own rules and the mere fact that they were ex- 
cluded from Conduct Rules cannot lead to an inference that those, who are 
within remaining class and governed by the Conduct Rules, are discriminated 
against. 

Tt is then contended that the fact that these persons to whom the prohibition 
of r. 4(A) does not apply must be taken to have a right to strike. We find it 
difficult to infer from the prohibition to some to go on strike in r. 4(A) and be- 
eange there is no prohibition for certain other persons to go on strike, that itself 
creates a right to go on strike in favour of this latter class. Tt is true that so 
far as persons in industrial establishment are concerned, a right to go on strike 
as a weapon to be used for implementing or enforcing the demands is recognised 
before Industrial Tribunals called upon to adjudicate disputes between em- 
ployers and employees. We asked the learned counsel for the petitioners what is 
the nature of this absolute right to strike and whether it is a statutory right or 
customary right and the petitioner was driven to contend that it is a customary 
right. Tf it is a customary right, one will have to investigate as to how old that 
custom is and in case any such right runs counter to a statutory rule, then such a 
customary right can hardly be sustained. We, therefore, think that the conten- 
tion on behalf of the petitioner that there is a discrimination between one class of 
Clovernment employees and another on this ground is not well founded. 

Mr. Jaiwant has referred in this connection to certain decisions of the Su- 
preme Court in support of his contention that there is such a right in favour 
of employees. In this connection he has referred us to the following decisions: 

(1) Management of Chandramalai Estate v. Its Workmen ;24 ` 

(2) Swadeshi Industries Ltd. v. Its Workmen ;25 , 

24 [1960] A.I.R, S.C. 902. 25 [1960] A.I.R. 8.C. 1258. 
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(3) I. G. Navigation & Rly. Co. v. Their Workmen;2® and 

(4) M/s. Burn & Co. v. Their Workmen.27 
He has also referred us to the statement of law in Corpus Juris Secundum, 
Vol, 83, pages 523-529. So far as the law in American Jurisprudence is con- 
cerned, we do not think that there is any analogy between the state of law 
evolved in that country and in our country. Here So far as the industrial em- 
ployment is concerned, the relations between the employer and the employees are 
to a large extent governed by statute and it is the statute that governs the 
obligations and duties between parties, viz. justification of a strike by emplo- 
yees or action of an employer in the matter of lock-up, lay-off and such other 
matters. We have not been shown any provision of law as such even in respect 
of industrial matters which creates a right to strike. What has been adjudged 
in decisions is justification of a particular strike in given circumstances but 
such a question, when it arose, was always in the context of claim for wages, 
made by the workers during the period of strike and it was left to the decision 
of the tribunals appointed to adjudicate upon the claim to decide whether strike 
was justified or not. But we have not been shown a detision where a right to 
strike as sucli is recognised with the consequences that a worker, who was on 
strike, will still be considered on duty and entitled to wages even if no work 
was done. The decision to go on strike is one thing and a legal right to go on 
strike is another thing. Whereas industrial workers are enabled to go on strike 
or at least there is no prohibition to go on strike, non-industrial employees of the 
Government are denied that weapon for enforcing their right. In our opinion, 
such a contention cannot be availed of because there is no‘such right as a legal 
right to strike and as far as we are able to see, whether the strike should be 
prohibited in one form or another according to the categories of employment 
in the Government service was a matter within the discretion and the powers 
of the Government as an employer in framing rules. As is already shown, if 
there are other rules by which resort to strike can either be prohibited or punish- 
ed, we do not see how that alone will entitle the petitioner to urge that there is 
any discrimination in so far as other employees are prohibited from going on 
strike. 

There is yet another aspect of the matter which must also be considered. The 
very concept of strike postulates a joint action that is more than one person 
withdrawing from work in spite of there being a contract or an obligation to 
work. Rule 4(A), as it is cast, would seem to apply even to an individual 
worker. Therefore, it does not contemplate a case of joint action. Rule 4(A) 
is a rule of conduct for each single employee. We cannot conceive of an asso- 
ciation going on strike. The association never works under the Government as 
such and no question can: possibly arise of the association going on strike. 
Therefore, there was no question of association being prohibited from going 
on strike. It is in that aspect that rules regarding recognition of association 
of employees have to be read and we do not think that there is anything wrong 
if an employee is prohibited from going on strike. We, therefore, do not think 
that r. 4(A) is liable to be struck down as violative either of art. 14 or 
art. 19(1)(c). We do not accept this contention of the petitioners. 

Thus, the result is that both the petitions are allowed. The two orders passed 
bythe respondents in each case are hereby quashed and it is declared that 
each of the petitioners continues to be in service. Petitioners will be entitled 
to costs in each ease. 

Petitions allowed. 


26 [1960] A.LRB,8.C. 219. 27 [1959] A.I.R, S.C. 529. 
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Before Mr. Justice Mody. 


MESSRS. PERETRA FAZALBHOY & CO. v. THE RAJPUTANA COLD 
STORAGE & REFRIGERATION LIMITED.* 


Rules of the High Court of Bombay (Original Side), 1957. Rule 569—Attorneys practising 
in Bombay oing professional work in respect of petition for winding up of company 
filed in Rajasthan High Court—Whether attorneys entitled to have their bill of costs 
taxed on Original Side scale. 


In respect of professional work done by an attorney of the High Court at Bombay 
in any Court other than the High Court at Bombay, he is entitled to have his bill 
of costs taxed by the Taxing Master on the basis of the scale applicable for the work 
done on the Original Side. 

Nowroji v. Kanga & Sayani,’ referred to. 


EK. H. Bhaba, with K. K. Dastur, for the applicants. 
P. R. Savant, with H. M. Shah,.for the respondents. 
H. 3. Seervai, Advocate General, for the Incorporated Law Society. 


Mopy J. This a Chamber, Summons taken out by the applicants, who are 
attorneys of this Court, under r. 573-A of the Rules of this Court applicahle 
on its Original Side, for an order for payment of their costs against the respon- 
dents who were the clients of the applicants. The respondents had engaged the 
applicauts as their attorneys for doing various types of work. In respect of that 
work done by the applicants, the applicants lodged inter alia three bills before 
the Taxing Master of this Court. Before lodging those bills, the applicants had 
obtained an order dated April 23, 1960, under r. 569. That order was passed by 
the Prothonotary & Senior Master of this Court under the powers delegated to 
him under r. 96, Item No. 9. Thereafter, the Taxing Master taxed those bills and 
issued three separate allocaturs. By this summons the applicants pray for a pay- 
ment order in respect of the amounts of those three allocaturs, cach forming the 
subject-matter of a separate item of this summons. The respondents do not 
challenge the present summons in respect of items 1 and 8 but have confined the 
challenge before me to item No. 2 of the summons only. 

The respondents do not challenge the employment of the applicants as their 
attorneys even in respect of the work for which the allocatur mentioned in 
Item No. 2 of the summons has been issted. It is common ground that that 
item refers to work done by the applicants as the attorneys of the respondents 
in respect of petition for the winding up of the respondent-company which was 
filed in the High Court of Rajasthan at Jaipur. It is also common ground that 
there was no express agreement between the applicants and the respondents as 
regards the scale on which the applicants were to be remunerated by the res- 
pondents for the said work. The challenge of the respondents to the said item 
is two-fold: firstly, that the Prothonotary had no jurisdiction to pass the said 
order and, secondly, that the Taxing Master had no power to tax the applicants’ 
said bills of costs on the Original Side seale. 

So far as the first challenge is concerned, r. 569 provides that the Taxing 
Master shall tax the bills of costs on every side of the Court (except the Appel- 
late Side) and in the Insolvency Court; atid it goes on further to provide—and 
that provision is material—that all other bills of costs of attorneys shall also 
be taxed by him when he is directed to do so by a Judge’s order. As the item 
in dispute does not fall within the first part of r. 569, it would fall under ‘‘all 
other bills of costs of Attorneys’’ under the seeond part, and, therefore, a 
Judge’s order directing the taxation of that bill of costs was competent. In- 
stead of there being a Judge’s order, there is in this case the Prothonotary’s 


*Decided, June 22, 1908, 0.C.J. Suit No. 1 (1926) 28 Bom. L.R. 384. 
852 of 1952. 
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order, and the Prothonotary was competent to pass that order under the power 
- delegated to him under Item 9 of r. 96. This position seems to be amply clear, ° 
but if any authority is needed in that behalf, the decision of a Division Bench 
of this Court in Nowroji v. Kanga & Sayani'’ can be referred to. That deci- 
sion was given under an old rule which, for all purposes relevant to this case, 
was parallel to the present r. 569. It has been held in that case that a solicitor 
practising in Bombay and performing professional services for a client regard- 
ing business in the mofussil, was entitled, in the event of his client declining to 
pay his charges, to have his bill taxed by the Taxing Master on the Original 
Side of the High Court. In my opinion, therefore, the said order passed’ by 
the Prothonotary was not passed by him without jurisdiction. 

The second ground of challenge is a ground alternative to the first. The 
contention is that even if it be held that the said order made by the Prothono- 
tary was validly made by him in the exercise of his jurisdiction the Taxing 
Master, in any event although he validly ordered to tax the bill of the applicants, 
was not entitled to tax it on the basis of the Original Side scale. The respon- 
dents contend that the rules of this High Court applicable on its Original 
Side show that what is contemplated therein’ is taxing of the bills of costs of 
attorneys of this. Court in respect of the work done by the attorneys on the 
Original Side itself. The respondents of course concede that the rules provide 
for taxation of bills of costs of attorneys for non-contentious work algo, which 
cannot be said to have been performed or done on the Original Side of this 
Court. The respondents, however, do contend that in respect of contentious 
work, which the attorneys do in any Court other than the High Court, there 
cannot be taxation on the basis of the scale applicable for the work done on 
the Original Side. If this contention of the respondents was to be accepted, 
the second part of r. 569 will of necessity have to be confined to non-contentious 
work alone. So far as I am aware, such a narrow construction has not yet been 
placed on that rule or on the similar provision contained in other corresponding 
rules preceding this rule during the history of this Court. At least ng sneh 
instance has been cited before me. On the contrary the judgment referred to 
earlier is an instance of a case in which such a narrow meaning was not placed 
on the second part of r. 569, or rather, the old rule which has been substituted 
by the present r. 569. It was pointed out on behalf of the respondents that 
the relevant rules as to taxation appear in Part II, and that the heading of the 
Part IT is ‘‘Rules, Forms and Table of Fees relating to the Jurisdiction of the 
High Court on its Original Side”. Ft was contended that this heading clearly 
shows that all the provisions contained in Part II were intended to be con- 
fined to work on the Original Side of this Court. This argument places a very 
narrow construction on this heading. The profession of attorneys is recog- 
nized as such by this High Court only on its Original Side. The attorneys, 
if they are otherwise qualified lawyers, can, of course, practise in this High 
Court otherwise than on its Original Side or even in Courts other than this 
High Court. But the very profession of attorneys owes its existence to its 
recognition by this Court’s jurisdiction on its Original Side. If that profes- 
sion owes its existence to its being recognized on the Original Side of the 
High Court, this High Court would have jurisdiction to make rules to govern 
and regulate that profession including their costs and the scale on which they 
should be remunerated. In that light, even the taxation of costs for the work 
done by the solicitors as solicitors elsewhere than the Origimal Side of this 
Court would indirectly relate to the jurisdication of the High Court 
on its Original Side. It was also pointed out on behalf of the respon- 
dents that a reference to the scale of fees provided in the Original Side rules 
pavable to attorneys shows, firstly, that there are certain items like notices of 
motion which cannot occur in the course of work done by an attorney outside 
the Original Side of the High Court, for example, in the High Court of Rajas- 


1 (1926) 28 Bom. L.R, 384. 
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than; and, secondly, that if attorneys did some work outside the Original Side 
of the High Court, as for example in -the High Court at Rajasthan, there 
may be some items of work which have not been specifically provided for in the 
said table of fees. In my opinion, neither of these two contentions helps the 
respondents in their present challenge. If items like notices of motion have 
been provided for in the table of fees, but work covered by such items is not 
done in the equrse of an attorney’s work in any Court outside the Original Side 
of this Court, such items will not appear in the bills of costs of the attorneys, 
and no diffenulty would, therefore, arise. Even in respect of bills for work 
done even on the Original Side itself if no notice of motion was taken out an 
item in respect of the same would not appear. So far as the other contention 
is concerned, it is true that there may be some items of work done by the attor- 
neys during the course of their work elsewhere, and that the Taxing Master 
would have to allow for the same when he taxes their bills of costs. In this be- 
half, I should note that this contention in this form has not been specifically 
taken in the respondents’ affidavit in reply, nor have any specific items been 
pointed out in that affidavit by way of illustration, let alone an exhaustive 
enumeration. An application was made on behalf of the respondents that an 
opportunity may be given to them to put in a further affidavit specifying those 
items, or, at least, some of those items by way of illustration. I did not think 
it necessary to give such an opportunity to the respondents, because I could 
proceed to decide this summons on the basis that there may be some items of 
that nature in the bills of costs in respect of which the allocatur mentioned in 
Item 2 of the summons has been issued. But even so, to my mind, 
it makes no difference. Even when taxing an attorney’s bill 
of costs for contentious work done on the Original Side of this Court, itemp 
would appear in that bill which have not been specifically provided for in the 
table of costs payable to attorneys. In such cases, the Taxing Master, in effect, 
exercises his discretion and evaluates the work on the basis of the remuneration 
specifically provided for in the various items of the table of costs. It would 
not be an exaggeration to say that it would not be possible for any rules like 
the rules applicable on tha Original Side of the High Court to exhaustively 
provide a scale of remuneration. for every conceivable type of work which an 
attorney would be engaged to do as an attorney, and such a discretion would, 
of necessity, have to be left to the Taxing Master, and in fact, so far as I am 
aware, bills of costs of attorneys have been taxed by Taxing Masters on that 
basis. Without making a detailed search, two illustrations strike me in this 
behalf. It is well-known that attorneys’ bills of costs include an item of remu- 
neration when the client has telephoned to the solicitor and given to him some 
instructions on the telephone. Such items have, over a long period, been allow- 
ed in taxation. These items are treated as attendances although they are not 
attendances in person by the attorneys on the client. That is done by giving 
a little wider meaning to the word ‘‘attendance’’ which has been provided for 
in the table of fees and is treated as an attendance although it is not in person 
but only over the telephone. But there is another instance, viz., when an 
attorney signs a cheque on behalf of his client-and is remunerated for it. Such 
items normally find a place in the bills of costs of attorneys, and are allowed on 
taxation. There is no item so far as I can’see in the table of fees which, howso- 
ever widely construed, can be said to include this particular charge, yet the 
same have over a long period been allowed on taxation, It merely illustrates 
that to some extent the Taxing Master must be given a discretion. It is in the 
exercise of that discretion that, although it is not covered by any specifie item 
in the table of fees, he allows a reasonable remuneration for the same. Needless 
io say that if any party fecls aggrieved by the amount actually allowed by a 
Taxing Master in the exercise of such discretion as the same being too large or 
too small, he has his remedy by approaching the Chamber Judge under the 
provisions of r. 610 and even an appeal lies against the decision of the Chamber 
Judge. If that be so, I do not see any reason why the Taxing Master in the 
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exercise of his discretion should not make an allowance forsan item not speci- 
fically provided for in the table of fees when that item covers work done 
elsewhere than on the Original Side of this Court. 


It was contended on behalf of the respondents that in this particular case, 
the applicants had taken a special authority from the respondents in respect 
of at least two types of work which were not work on the Original Side of this 
Court, namely, in the City Civil Court and in the Small Causes Court under 
which the applicants were to be remunerated for such work on the Original 
Side scale. To support this contention, respondents sought to rely upon the 
notes before the Taxing Master. Without specific attention having been drawn 
to this aspect of the case and the specific point not having been relied upon in 
the affidavit in reply, in my opinion, it is not open to the respondents to urge 
that contention. A Chamber Summons is normally decided on the basis of the 
evidence as contained in affidavits. If a point is not specifically referred to 
and the evidence in support thereof relied upon or at least referred to in the 
affidavits, it would be difficult for the other side to check up its veracity and to 
meet it. In this case, however, as and by way of an exceptional case, I propose 
to consider this argument. The respondents contended that inasmuch as the 
special authority is confined to the said two types of work only, it must be 
inferred by implication that the parties did not intend that the table of fees 
applicable on the Original Side should be the basis of the remuneration paya- 
ble in respect of the work done by the applicants elsewhere, for example, in the 
Rajasthan High Court or the Supreme Court. First of all, I do not think that 
there is sufficient material on which this argument can be made or considered. 
It is an argument based on an implication. That implication can be raised 
after knowing all the relevant facts. It hag not been brought out before me 
that when that authority was taken for work in the City Civil Court and Small 
Causes Court, it was within the contemplation of the parties that the respon- 
dents would entrust to the applicants their work in the Rajasthan High Court 
or the Supreme Court. If at the time when the special authority was given 
and taken, parties did not contemplate any work in the Rajasthan High Court, 
it would not be correct to draw such an inference. Therefore, in the absence 
of the necessary materials, I do not think, I would be justified in drawing that 
inference. Moreover, the various scales of fees for work done in these various 
Courts would have to be compared with the table of fees mentioned in the rules 
of this Court. If the normal scale of fees which an attorney would be entitled 
to charge in respect of the work done in the Bombay Small Causes Court or the 
Bombay City Civil Court was lower than that provided in our table of fees, 
there may be a reason for the attorneys to demand that they shall be paid on 
the basis of the table of fees contained in our rules applicable on the Original 
Side. But if the scale of remuneration for work done, for example, in the 
Rajasthan High Court, was more remunerative than as provided for in our 
rules, it may be that the attorneys may have felt themselves content to be re- 
munerated on the basis of the lower scale contained in the table of fees applica- 
ble on the Original Side of this Court. In the absence of the necessary, mate- 
rial, it is, therefore, not possible to draw such an inference. But the second 
difficulty in the way of this argument of the respondents is that normally, when 
a party engages an attorney of this Court as his attorney, he knows that an 
attorney is entitled under the rules of this Court to have his bill taxed, and 
that that taxation would be on the scale provided for in the rules of this Court. 
It would be only if that litigant, or as a matter of fact either the litigant or the 
attorney, wants to make a provision to the contrary, would there be the ne- 
cessity of a specific agreement of that nature. But normally, if there is no such 
specific agreement, the inference would be that both the client as well as the 
attorney know and intend that the work of the attorney would be remunerated 
on the basis of his costs as taxed in accordance with the provisions of the rules 
of this High Court on its Original Side. 
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In these circumstances, the challenge of the respondents fails. I, therefore, 
make the summons absolute with costs. a 


Summons made absolute. 


Solicitors for ‘applicants: Pereira Fazalbhoy & Co. 


Solicitors for respondents: Gagrat & Co., Gokhale & Gokhale., Wilfred Pereira 
£ Co., Champak & Co., Shroff & Co. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Palekar, 


MESSRS. SAWATRAM RAMPRASAD MILLS CO. LTD., AKOLA 
v. BALIRAM.* 


Industrial Disputes Act (XIV of 1947), Chapter VA, Secs. 33C—C, P. and Berar Industrial 
. Disputes Settlement Act (XXIII of 1947), Sec, 16—Constitution of India, Arts, 254, 13(1) 


—Government of India Act, 1935 [25 & 26 Geo. 5. Ch. 44], Sec. 107—Workmen en- 
gaged in textile mills in Vidarbha region making application under s. 33C of Central 
Act to Labour Court for payment of lay-off compensation—Whether such application 
maintainable in view of local Act—Junsdiction of Labour Court in application under 
a. 33C(2)—Jurisdiction of Labour Court whether limited to enquiry and determina~ 
tion of quantification of money value of an admitted claim. 


The provisions of Chapter VA of the Industrial Disputes Act, 1947, are available 
to a workman employed in the textile industry in the Vidarbha region and he can 
make an application under s, 33C of the Act for payment of lay-off or retrenchment 
compensation under Chapter VA. 

State v. Zaverbhai Amatdas,’ Zaverbhai Amaidas v. The State of Bombay,’ C. P. T. 
Service v, Raghunath,’ Deep Chand v. State of U. P.* Ch. Tika Ramji v. The State 
of Uttar Pradesh,’ Bhikaji Narain Dhakras v. The State of Madhya Pradesh,’ News- 
papers Lid. v. State Industrial Tribunal, Stewart v. Brojendra Kishore,’ Nagalinga 
Nadar Sons v, A.T.H.L C.W.U.’ and Ayyaswami Nadar v. Joseph,” referred to. 

The jurisdiction of the Labour Court in an application under s. 38C(2) of the 
Industrial Disputes Act, 1947, covers the jurisdiction to adjudicate on every ques- 
tion which is necessary to be decided in order to give relief to a workman in 
respect of a benefit which he can claim under any of the provisions of the Act, 
and in particular, under the provisions of Chapter VA of the Act, Therefore, 
s. 83C(2) of the Act empowers the Labour Court to adjudicate on the merits of 
the claim when the tenability of the application under s. 33C(2) is disputed by the 
employer either because the jurisdictional facts such as a lay-off having taken place or 
the workman being a workman within the meaning of the Act or having put in one 
year’s continuous service are put in issue by the contentions of the respective parties, 

S. A. Elecy. Distribution Co. v. Elumalat,” agreed with. 
Lakshmi Mills Co., Ltd. v. L. C.” dissented from. 

S. S. Shetty v. Bharat Nidhi, Ltd.” M/s. R.F. Co-op. Society v. Industrial Tri- 

bunal,” Behariji Mille v. State,“ Bengal Nagpur Cotton Mills v. State of M.P." 


*Decided, August 25, 1962. Special Civil 7 [1957] AIR. 8.C. 532, 
Apphcation No. 360 of 1961 (with Special Civil 8 [1939] A.I.R. Cal. 628. 
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Daniel Doratraj v. B.&C. Co., Ltd.” Kasturi & Sons v. Salivateeswaran,”, Punjab Na- 
tional Bank, Ltd. v. Kharbanda,” R. Employees’ Co-op. Bank v. Labour Court,” Shree 
Amarsinhji Mills, Lid. v. Nagarashna,” Abdul Rehman v. Kulkarni," Associated Cement 
Cos. v. Their Workmen," A. D. Divekar v, A. K. Shah," Valajibhai Avcharbhai v, 
Chimanlal," Balakrishna v. A. S. Rangnekar," Balaram Abaji v. M. C. Ragojiwalla,” and 
Ambica Mills Co., Ltd. v. S. B. Bhatt referred to. 


Tr facts are stated in the judgment. 


A. 8. Bobde, for the petitioner. 
V. P. Kathe, for respondent No. 1. 


ABHYANKAR J. The order in this application will also govern Special Civil 
Applications Nos. 381 and 382 of 1961. 


The petitioner in Special Civil Application No. 360 of 1961 is Messrs. Sawat- 
ram Ramprasad Mills, Company, and the contesting respondent is one of their 
workers, Baliram. In the other two petitions Nos. 381 and 382 of 1961, the 
petitioner is Rai Saheb Rekhchand Mohota Spinning and Weaving Mills at 
Hinganghat, and in each the contesting respondent is one of the workers in 
the Mill. In all the three cases an employee of the Mills, which are all textile 
Mills in Vidarbha region, filed an application before the presiding officer of the 
Labour Court, Bombay, at Nagpur. The claim in each of the application was 
for payment of lay-off compensation on the ground that the worker was illegally 
laid off by the employer and was entitled to compensation under s. 25A of the 
Industrial Disputes Act, 1947. Specific amounts have been claimed as lay-off 
compensation. The workers claimed the amount by making an applieation under 
s. 83C of the Industrial Disputes Act, 1947, which shall be hereafter referred 
to as the Central Act. 


In each of these cases the Mills raised preliminary, objections to the jurisdic- 
tion of the Labour Court to entertain the application or to adjudicate on the 
same. The Mills denied the liabilities. They also denied that any of the 
claimants was entitled to make the application or.that the period during which 
the worker was not on duty was’a period of lay-off or that there was any lay- 
off. In respect of the Sawatram Ramprasad Mills at Akola, it was contended 
that the closure of the Mills was brought about by a huge gathering of the Mill 
employees surrounding the general office. The gathering of the employees 
started shouting slogans. The inmates were not allowed to go to their residence 
for rest and were illegally confined. The employees denied this allegation 
about demonstration .by shouting of slogans and threats. Thus, as a result of 
the situation created by the employees a notice was put up on the next day under 
Standing Order 19 by which all the employees were laid off as working had 
become impossible. 


The tenability of the application and the jurisdiction of the Labour Court to . 
adjudicate the issues raised were treated as preliminary issues. The Labour 
Court held that it had jurisdiction to entertain the application and adjudicate 
on the matter, and that the applicants in each case were entitled to make this 
application under s. 38C of the Central Act. 


Against this order the Mills have come up to this Court under arts. 226 and 


227 of the Constitution. In support of the petitions two points were raised and 
argued at length: 


17 [1962]1 LLJ. 91. 24 (1955) 57 Bom. L.R. 1074. 
18 [1968] 1 L.L.J. 627. 25 (1957) ‘59 Bom. L.R. 198, s.c. [1957] 
19 [1962] 1 L.E.J. 234. ALR. Bom. 109. 
20 [1960] 1 L.L.J. 345, 8.0. [1060] A.LR. 26 (1957) 59 Bom. L.R. 694, s.c. [1957] 
Mad. 345. A.LR. Bom. 288. 
21 [1961] 1 L.L.J. 581. 27 (1980) 62 Bom. L.R. 807, s.o. [1961] 
22 kiasi 63 Bom. L.R. 994. ALR. 


23 [1980] A.I.R. B.C. 56. 28 [1981] ` T LJ. 1. 
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(1) Whether the Industrial Disputes Act, 1947 (Act XIV of 1947), is appli- 
cable to the textile industry in Vidarbha region in view of the local Act, viz. the 
C.P. and Berar Industrial Disputes Settlement Act, 1947, being in operation 
in this region. 

(2) Whether the Labour Court appointed under s. 7 of the Central Act has 
power either under sub-s. (J) or sub-s. (2) of s. 3830 of the Central Act to 
adjudicate on the issues raised by the Mills when the amount payable to the 
claimants as lay-off compensation has not been previously, determined by any 
competent authority. We shall deal with these contentions in the same order. 

To understand the first contention it is necessary to consider the history of 
legislation by the Central Legislature and the State Legislature when the Indus- 
trial Disputes Acts were put on the statute book. 

The Industrial Disputes Act, 1947(X1V of 1947) passed by the Dominion 
Legislature of India came into force in the whole of India on April 1, 1947. 
As the preamble to the Act shows, the Act was passed because it was considered 
expedient to make provision for the investigation and settlement of industrial 
disputes and for certain other purposes. It is not disputed that the Act applied 
to textile industry according to the definition of ‘‘industry’’-in s. 2(j) of the 
Central Act. The Legislature of the C.P. and Berar passed an Act called 
“OP. and Berar Industrial Disputes Settlement Act (Act XXIII of 1947)” | 
aud this Act came into force in C.P. and Berar on June 2, 1947. But on that 
date only the first section of the Act came into force because the Provincial 
Government had to issue a notification for bringing the remaining sections or 
any of them into force in any area or in any industry on a specified date. The 
preamble to the C.P. and Berar Act also shows that it was put on the statute 
book because it was expedient to make provision for the peaceful settlement of 
industrial disputes by conciliation and arbitration and for certain other purpo- 
ses. By a notification dated November 20, 1947, issued by the Provincial Gov- 
ernment, the remaining sections, viz. ss. 2 to 61 of the C.P. and Berar Act, were 
brought into force from November 21, 1947, in all the industries except the 
textile industry. Thus, the position was that so far as textile industry was con- 
cerned, it was outside the purview of the C.P. and Berar Act. However, by a 
subsequent notification issued by the State Government on February 22, 1951, the 
provisions of ss. 2 to 61 of the C.P. and Berar Act were also made applicable 
to textile industry from Mareh 1, 1951. This latter notification is to be found 
at page 105 of the M.P. Labour Manual, volume I. 

The Central Act was amended several times since its enactment in 1947, but it 
will be necessary here to notice the amendment to the relevant provisions with 
which we are concerned in this petition. The Parliament passed Act XLIJII of 
1958, by which a new Chapter called Chap. VA comprising of ss. 25A to 25J, was 
added to the Central Act. By the same Act a definition of ‘‘lay-off’’ was incor- 
porated in s. 2(kkk) of the principal Act. The next important amendment of 
the Central Act was effected under the Industrial Disputes (Amendment and 
Miscellaneous Provisions) Act, 1956 (Act XXXVI of 1956). By virtue of this 
amendment a new forum called the Labour Court was constituted under the 
provisions of s. 7. Section 25-I of the Act, which was in Chapter VA of the 
Central Act, was omitted. A wholly new section, s. 33C(J), (2) and (3) was 
added instead. Section 89 which empowered Government to delegate its po- 
wers was also amended enlarging the ambit of delegation by appropriate Gov- 
ernment. By virtue of the power under the amended s. 39 of the Central Act 
the State Government has issued a notification on September 30, 1957, autho- 
rising specified officers to exercise its powers under s. 38C(/) of the Central 
Act. Under this notification the presiding officer of the Second Labour Court, 
Nagpur, is authorised to exercise the powers of the State Government under 
s. 33C(1) of the Central Act also in the districts in Vidarbha region. 

Now, the material provisions of Chap. VA of the Central Act, which provide 
for lay-off compensation, as they now stand on the date of the application, arc 
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to be found in the following sections, namely, ss. 25A, 25B, 250, 25D, 258, 
25FFF and 25d. 

It is not disputed that there is no provision in the C.P. and Berar Industrial 
Disputes Settlement Act, 1947, for payment of any lay-off compensation. It 
is true that the worker who has been laid-off under the provisions of the Stand- 
ing Order settled in respect of a particular mill may raise a claim in respect of 
the period of lay-off, but such a claim is not capable of being taken before any 
authority by individual worker under the provisions of the C. P. and Berar 
Industrial Disputes Settlement Act. The only remedy under the C.P. and Berar 
Act so far as the right of an individual employee to make an individual grievance 
and obtain relief before a competent authority constituted under that Act is 
concerned, is by an application under s. 16 or 41 of the Act. Under s. 16 of 
the local Act the specified authority which is the Labour Commissioner or his 
Assistant, has the power to decide an industrial dispute touching the dismissal, 
discharge, removal or suspension of an employee. If it is found that the dis- 
missal, discharge, removal or suspension was in contravention of any provisions 
of the Act or any standing order made under that Act, a complete machinery 
for adjudication of such claim on behalf of an individual employee and: also for 
payment of wages or compensation payable is provided in s. 16 of the C.P. and 
Berar Act. It is also not disputed that an individual worker will not be entitled 
to make an application under any provision of the C.P. and Berar Act for 
payment of lay-off compensation as an individual grievance. 

Mr. Bobde’s contention regarding the- first point is that the C.P. and Berar 
Industrial Disputes Settlement Act, 1947, is a State Act on a subject in the 
Concurrent List. This legislation is referable to item 22 of List III which is 
in the Concurrent List in the Seventh Schedule of the Constitution. Under 
that item legislation is permissible either by the Parliament or by the State 
Legislature in respect of trade unions or industrial and labour disputes. Actu- 
ally the original statutes were enacted by the Dominion Legislature and the 
Provincial Legislature in 1947 in exercise of identical powers in item 29, 
Part II of the Third List of the Seventh Schedule to the Government of India 
Act, which is also for trade unions and industrial and labour disputes. Accord- 
ing to Mr. Bobde, the Central Act may have been applicable to the textile indus- 
try till March 1, 1951, but on and from that date the C. P. and Berar Industrial 
Disputes Settlement Act, 1947, was made applicable to the textile industry in 
Vidarbha region by the appropriate Government. The effect of that notification 
was to put into eclipse and to make inapplicable on and from that date any 
provisions of the Central Act. From that date, according to Mr. Bobde, the 
field of industrial disputes was exclusively held by the statute passed by the 
Provincial Legislature and made applicable to textile industry. As the legisla- 
tion was on the same subject in the Concurrent List, provisions of art. 254(2) 
had to come into operation and, therefore, the State law being repugnant to 
the provisions of the Central Act, holds the field. Now, the provisions of 
art. 254 of the Constitution on which reliance is placed are to the following 
effect :— 

“(2) Where a law made by the Legislature of a State with respect to one of the 
matters enumerated in the Concurrent List contains any provision repugnant to the 
provisions of an earlier law made by Parliament or an existing law with respect to that 
matter, then, the law so made by the Legislature of such State shall, if it has been re- 
served for the consideration of the President and has received his assent, prevail in that 
State: 

Provided that nothing in this clause shall prevent Parliament from enacting ať any 
time any law with respect to the same matier including a law adding to, amending, vary- 
ing or repealink the law so made by the Legislature of the State.” 

It is pointed out that the C.P. and Berar Industrial Disputes Settlement Act 
was reserved for the assent of the Governor-General and his assent was given 
on May 23, 1947, and that assent was first published in the C.P. and Berar 
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Gazette of June 2, 1947. Provisions identical to art. 254 of the Constitution in 
most respects are to be found in s. 107 of the Government of India Act, 1935. 
Under s. 107 (7) if any provision of a Provincial law is repugnant to any provi- 
sion of the Dominion law which the Dominion Legislature is competent to enact, 
with respect to one of the many matters enumerated in the Concurrent List, then 
the Dominion law is to prevail whether passed before or after the Provincial 
law. To this, main provision an exception is carved out in sub-s. (2). That 
exception is that where a Provincial law with respect to one of the matters 
enumerated in the Concurrent List, contaius any provision repugnant to the 
provisions of the earlier Dominion law, and if such Provincial law has been re- 
served for consideration by the Governor-General and received assent of the 
Governor-General then the Provincial law prevails in that province. But even 
this exception can be made nugatory if there is a ‘‘further legislation’’ with res- 
pect to the same matter by the Dominion Legislature. 


Under art. 254 of the Constitution, powers of the Parliament to make law 
overriding the provisions of a State law which would otherwise prevail under 
cl. (2) of art. 254 are slightly larger than they were under s. 107(2) of the 
Government of India Act. Under the proviso added to art. 254(2) it is pro- 
vided that nothing in cl. (2) of art. 254 shall prevent the Parliament from 
enacting any law at, any time with respect to the same matter, and further 
the Parliament has been given the power of adding to, amending, varying or 
repealing the law made by the Legislature of the State on the same subject. 


Mr. Bobde’s contention is that the C.P. and Berar Industrial Disputes Settle- 
ment Act is a complete Code in respect of settlement of industrial disputes and 
includes specified rights of an individual worker to ventilate his grievance. By 
reference to s. 25J of Chap. VA of the Central Act it is contended that the 
effect of the provisions of sub-s. (2) of s. 25J is to incorporate all the provi- 
sions of Chap. VA into any State legislation with respect to industrial disputes. 
According to him, one must read all the provisions of Chap. VA into the C.P. 
and Berar Industrial Disputes Settlement Act, 1947, as if they form a substantive 
part of state legislation. According to him, that is the effect of s. 25J(2) in 
Chap. VA. By adopting this construction of the effect of s. 25J of Chap. VA 
of the Central Act the petitioners contend that the new rights created by 
Chap. VA have been as if incorporated in the C.P. and Berar Industrial Dis- 
putes Settlement Act and a worker having any claim in respect of lay-off or 
retrenchment compensation, can raise an industrial dispute. It is admitted 
that an individual worker cannot raise an industrial dispute in respect of his 
individual grievance, so far as his claim for lay-off compensation or retrench- 
meut compensation is concerned. The right given to an individual worker 
under the C.P. and Berar Industrial Disputes Settlement Act is limited to re- 
lief for a specified grievance, namely, his dismissal, discharge, removal or sus- 
pension in contravention of the provisions of that Act or ‘standing orders sanc- 
tioned under that Act. In view of this difficulty it is argued that there is 
nothing to prevent either the representative of the employees or a recognised 
union to raise an industrial dispute in respect of the claim to lay-off compensa- 
tion payable to a single worker before the authorities created under the C.P. 
and Berar Industrial Disputes Séttlement Act. Durmg the arguments it was 
not made clear by what procedure such a dispute could be raised even by a 
recognised union or a representative of the employees except perhaps by a notice 
under s. 32 of the C.P. and Berar Act. Under that section a representative of 
the employee desiring a change in any standing order or in respect of other 
industrial matter, is entitled to give 14 days notice in the preseribed manner for 
making a claim. By reference to this section it is urged that the definition of 
the word ‘‘industrial matter’’ in the C.P. and Berar Act was wide enough to 
include the claim of individual worker for lay-off compensation. In our opi- 
nion, it is difficuli to construe s. 32 as giving any such right. But in any case 
such a right is available to a recognised union or a representative of the emplo- 
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yees and not to an individual worker. This lacuna in the State Act will have 
a bearing in considering whether the Central legislation and the State legisla- 
tion are really in respect of the same matter or operate in the same field. 
Now, it is not disputed that under the Central Act if provisions of s. 383C are 


_ applicable to the claim in respect of any benefit, then an individual employee 


or workman will be entitled to make an application. Section 33C(J)-provides 
the machinery for recovery of money due to a workman either by a settlement 
or by an award or under the provisions of Chap. VA. Thus, any money due 
to a workman as lay-off compensation can be recovered by the workinan mak- 
ing an application to the appropriate Government. There is no such provision 
as shown above in the State legislation. 

We have also found it difficult to accept the contention on behalf of the peti- - 
tioners that s. 25J(2) of the Central Act has the effect of transposing the 
provisions of Chap. VA into the State Acts relating to industrial disputes. 
The difficulty of accepting this construction would be obvious when it is found 
that the definition of ‘‘workman’’ under the Central Act is considerably 
wider than the corresponding definition of an employee given in the O. P. 
and Berar Act. Moreover, such an artificial construction is bound to lead 
to other difficulties in the application of the provisions of Chap. VA. What 
is contended by Mr. Bobde is that only the provisions of Chap. VA must be 
taken to have been incorporated in the State Act and not other provisions of 
the Central Act. It is difficult-to see how, without having recourse to the 
definition of ‘lay-off’ or ‘workman’ given in s. 2(kkk) or s. 2(s) of the Central 
Act, it will be possible in a given case to decide whether there has or has not 
been a lay-off. If rights are to be worked out according to the provisions of 
Chap. VA and if Chap. VA has to have overriding effect as stated in s. 25J, 
then other provisions of the Central Act, to which reference must necessarily be 
made for interpretation of Chap. VA, must also be deemed to be incorporated 
in the State Act. In our opinion, there is no principle of construction of sta- 
tutes which would enable us to adopt this mode of interpretation. On the other 
hand, it must be held that the overriding effect of the provisions of Chap. VA 
which creates special rights in respect of an individual workman must be given 
effect to independently of any State legislation. We, therefore, reject the con- 
tention of the petitioners that Chap. VA of the Central Act should be deemed 
to have been incorporated in the C.P. and Berar Act. 

Once it is found that the provisions of Chap. VA cannot be taken to have been 
grafted on the State legislation, Mr. Bobde’s contention based on art. 254 of 
the Constitution or on s. 107 of the Government of India Act, must fail. 

In State v. Zaverbhai Amaidas’ on a difference of opinion between Mr. Justice 
Bavdekar and Mr. Justice Chainani (as he then was) the matter came up before 
Chief Justice Mr. Chagla. The learned ‘Chief Justice agreed with Chainani J. 
and dbserved, in his opinion, as follows (pp. 402, 403) : 

“ ,.In my opinion it is correct that as far as our Constitution is concerned, the doct- 
rine of occupied field cannot be applied, if that doctrine means that if Parliament legis- 
lates on a particular subject and thereby occupies the field, the State Legislature is com- 
pletely debarred from legislating on the same subject. The very fact that a particular 
subject is in the Concurrent List means that both Parliament and the State Legislature 
are entitled to legislate with regard to that subject. Therefore, Parliament cannot exclude 
or oust the State Legislature merely by legislating on any particular subject. Our Con- 
stitution clearly recognises the right of both Parliament and the State Legislature to 
legislate concurrently with regard to a subject mentioned in the Concurrent List, and 
therefore the doctrine of repugnancy we must apply here is not so stringent as would be 
applied in other countries where the constitutional position is different. In my opinion 
the repugnancy that has got to be found is the repugnancy in the actual provisions of 
the two laws and not with regard to the subject matter of the two laws. Therefore the 
proper test is what was suggested by Mr. Justice Sulaiman, viz. whether effect can be 
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given to the provisions of both the laws or whether both the laws can stand. together. 
lf effect cannot be given to both the laws and both the laws cannot stand together, then 
the law made by Parliament must prevail as against the law made by the State Legislature.” 
In that case it was found that the Parliament had made a later law which 
paled into inactivity the earlier provision of the State law. This decision of 
the Bombay High Court was examined by the Supreme Court in Zaverbhai 
Amaidas v. Thg State of Bombay.?2 At page 807 we find the following obser- 
vations :— 

“| ..1f the later legislation deals not with the matters which formed the subject of 
the earlier legislation but with other and distinct matters though of a cognate and allied 
character, then article 254(2) will have no application. The principle embodied in sec- 
tion 107(2) and article 254(2) is that when there is legislation covering the same ground 
both by the Centre and by the Province, both of them being competent to enact the same, 
the law of the Centre should prevail over that of the State.” 

Applying the principles of this decision to the instant case, there is no doubt 
in our mind that Chap. VA incorporated in the Central Act in 1953 is a law 
with respect to other and distinct matters not covered by any provisions of the 
C.P. and Berar Industrial Disputes Settlement Act. It is urged on behalf of the 
petitioners that the topic of legislation is industrial disputes and settlement of 
industrial disputes in both the Acts. It is, therefore, urged that whether one 
kind of right or another is created will not be a matter for distinction in con- 
sidering whether the legislation is with respect to other and distinct matters. 
In our opinion, this contention is not well founded. Even with regard to- this 
aspect of the matter, namely, the content, object and vision of the Central Act 
and the C. P. and Berar Act, their Lordships of the Supreme Court had occasion 
to pronounce. In C. P. T. Service v. Raghwnath® it is observed in para. 10 that 
even though the two enactments are pieces of what is termed labour legislation, 
their objects and their vision are different. Mr. Bobde relied on the observations 
in the judgment of their Lordships of the Supreme Court in Deep Chand.v. 
State of U. P.4 In para. 29 the three tests of inconsistency or repugnancy re- 
ferred to by Nicholas in his book of Australian Constitution are referred. They 
are: 

(1) There may be inconsistency in the actual terms of the competing statutes ; 

(2) Though there may be no direct conflict, the State a is intended to be a 
complete exhaustive Code; and 

(3) Even in the absence of intention, a conflict may arise when both State 

and the Centre seek to exercise their power over the same subject-matter. 
It is then observed that the Supreme Court in Ch. Tika Ramji v. The State of 
Uttar Pradesh® accepted the same rules as useful guides to test the question of 
repugnancy. In our opinion, in the instant case no occasion arises for applying 
the second test, namely, complete occupation of identical field by the State Act 
inasmuch as we have come to the conclusion that there is no State legislation 
with regard to individual right of a workman to claim a lay-off and -rétrench- 
ment compensation. We have already rejected Mr. Bobde’s contention that the 
provisions of Chap. VA should be deemed to be incorporated in the State Act, 
and even then an individual workman must be left to have his rights worked 
out through an industrial dispute to be raised by a recognised union or a 
representative of the employees by a notice under s. 32. It is not possible to 
accept this construction of the provisions of the State Act or of the Central 
Act which to our mind is not only laboured but untenable taking into considera- 
tion the scheme of the two Acts. 

There is another aspect of the question. It may be possible for the petitioner 
to argue that so far as industrial disputes are concerned, as soon as the C. P. 
and Berar Act was made applicable to the textile industry with regard to those 
2 [1055] 1 8.0.R. 799, s.c. 57 Bom. L.R. 4 [1959] A.LR. S.C. 648, at pp. 664, 665. 

. 5 [1056]8.0.R, 303. 
8 [1957] AIR. 8.C. 104, at p. 109. 
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provisions, namely, constituting a tribunal for settlement of industrial disputes 
within the meaning of s. 2(k) and s. 10 of the Central Act, it was no longer 
possible for an employee in the textile industry to have recourse to the Central 
Act from March 1, 1951. But it is pointed out on behalf of the respondents that 
the addition of Chapter VA to the Central Act in 1953 has the effect of the 
Parliament enacting a law on the same matter at a later date. In fact, it would 
appear from the facts in Zaverbhai’s case which was the subject-matter of the 
decision in Zaverbhai Amaidas v. The State of Bombay (supra), that the con- 
tention which was accepted in the High Court and Supreme Court was that 
the later amendment, made to the Essential Supplies (Temporary Powers) Act 
(Act XXIV of 1946) by substituting s. 7 regarding punishment, superseded or 
made void the provisions of the Bombay Act XXXVI of 1947 regarding the 
maximum punishment. On parity of reasoning, therefore, it is contended on be- 
half of the respondent that by the addition of Chap. VA to the Central Act the 
Parliament has made a new law on a subject in the Concurrent List under item 
22 and, therefore, that being a later law the provisions of earlier law, namely, 
the ©. P. and Berar Industrial Disputes Settlement Act so far as this region is 
concerned cannot prevail. We find considerable substance in this contention. 
We may at this stage notice another contention of Mr. Bobde as to the avail- 
ability of the procedure of s. 33C to a workman having a claim under Chap. 
VA to recover his dues. The petitioners would have us exclude the operation 
of s. 33C also on the same reasoning. It is not possible to accede to this con- 
tention especially because by the amending Central Act XXXVI of 1956, by 
which s. 330 with its three sub-sections was added, original s. 251 was deleted. 
We shall have occasion to deal with the history of the provisions providing 
machinery for enforcement of rights under industrial law whew we consider 
the other contention of Mr. Bobde. At this stage it is sufficient to notice that 
so far as the Central Act is concerned there is no other section providing the 
machinery except s. 33C to work out the rights of the individual workman or 
what is due to him under a settlement or an award or under the provisions of 
Chap. VA of the Central Act. That being the admitted position, we have 
no doubt that all the provisions of the Act apply to a workman in Vidarbha 
region as well so far as his rights under the Act are concerned. 
- It is also possible to meet the objections of the petitioners from another angle. 
Even assuming that the petitioners are right in contending that with the appli- 
cation of the provisions of the C. P. and Berar Industrial Disputes Settlement 
Act to textile industry from March 1, 1951, identical provisions with respect to 
the same matter in the Central Act became repugnant and void under cl. (2) 
of art. 254 of the Constitution, it cannot be reasonably contended that the effect 
of so applying the provisions of the State Act to textile industry was to make 
the provisions of the Central Act nugatory or that the Central Act was wiped 
off from the statute so far as this region is concerned. Article 13(/) of the 
Constitution also uses similar words providing that all laws in force in the 
territory of India immediately before the commencement of the Constitution in 
so far as they are inconsistent with the provisions of this Part, shall, to the 
extent of such inconsistency, be void. 


Now, what is meant by ‘‘void’’ in such context is considered in some decisions 


of the Supreme Court. In Bhikaji Narain Dhakras v. The State of Madhya 
Pradesh® it is pointed out that the true effect of art. 13(7) is to render an Act 
which is inconsistent with a fundamental right, inoperative to the extent of the 
inconsistency ; it is overshadowed by the fundamental right and remains dor- 
mant but is not dead. This principle is sometimes described as a doctrine of 
eclipse of earlier law by later law. The majority view of their Lordships of the 
_ Supreme Court in Deep Chand v. State of U. P. is stated as under (pp. 652-653) : 

“ A post-Constitution law may infringe either a fundamental right conferred on 
citizens only or a fundamental right conferred on any person, citizen or non-citizen. 


6 [1955] 2 S.C.R. 589. 
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In the first case the law will not stand in the way of the exercise by the citizens of that 
fundamental right and, therefore, will not have any operation on the rights of the citizens, 
but it will be quite effective as regards non-citizens. In such a case the fundamental 
right will, qua the citizens, throw a shadow on the law which will nevertheless be on the 
Statute Book as a valid law binding on non-citizens and if that shadow is removed by a 
constitutional amendment, the law will immediately be applicable even to the citizens 
without being re-enacted. The decision in Wilkerson v. Rahrer" cited by our learned 
Brother is squarely in point. In other words the doctrine of eclipse as explained by this 
Court in Bhikaji Narain Dhakras v. The State of Madhya Pradesh, also applies to a post- 
Constitution law of this kind.” j 

Thus, after the amendment effected in 1953 by addition of Chap. VA, the Central 
Act, which was in shadow, came out and began to operate with full force and 
vigour in respect of rights under Chap. VA. 

If the test laid down in Deep Chand v. State of U. P. is applied to the instant 
case, it can be said that with the application of the State Act to the textile in- 
dustry in 1951 the Central Act may be said to have been put into shadow, but 
the moment a new Chapter creating new rights was added as Chap. VA in the 
Central Act in 1953, which is a later law, what was dormant with respect to 
the subject-matter covered by the State legislation became alive and fully effiea- 
cious so far as the rights created by the new amendment and cognate matters 
were concerned. It revived the Act and made the Central Act wholly appli- 
cable in respect of the rights conferred by Chap. VA at any rate to all workmen 
in Vidarbha region in spite of the existence of the operation of the ©. P. and 
Berar Industrial Disputes Settlement Act, 1947, in this region. We, therefore, 
hold that the provisions of the Central Industrial Disputes Act, 1947, are avail- 
able to the respondents-workers and that there is no repugnaney between any 
provisions of the C. P. and Berar Industrial Disputes Settlement Act and the 
Industrial Disputes Act, 1947, as amended by Parliament so far as the questions 
raised in the application of the workers are concerned. 

The petitioners invited out attention to a decision of the Supreme Court in 
Newspapers Lid. v. State Industrial Tribunal® in which it is held that so far 
as the Central Act is concerned, the grievance of a single individual is not 
within the ambit of ‘‘industrial dispute’’ as defined in s. 2(k) of the Central 
Act and no reference can be made under s, 10 in respect of such industrial dis- 
pute by the Government. It is undoubtedly true that so far as machinery for 
settlement of industrial disputes is concerned, the rights and obligations in 
respect of an industrial dispute can only mean a collective dispute i.e, a dispute 
in which more than one worker are interested, or a dispute even though regard- 
ing the grievance of a single individual is adopted as a cause of industrial dispute 
by the union or representative of the employees, raising it to the status of a 
collective dispute. But we do not think, and it could not be seriously contended, 
that the rights and obligations created under Chap. VA of the Industrial Dis- 
putes Act, 1947, can only be worked out as a collective dispute. As far as we 
can see, every individual workman is entitled to a lay-off compensation or re- 
trenchment compensation. For availing of the provision of Chap. VA, a workman 
is not required to depend: for enforcement of his rights under that Chapter on 
the will of the union or to make it a collective dispute before he can get relief. 
In our opinion, the reference in s. 25J(J) to any other law including the orders 
made under the Industrial Employment Standing Order Act, 1946, clearly show 
that even though either legislation of the State or of the Centre may create 
rights and create machinery for their enforcement in favour of an individual 
worker, the rights created by Chap. VA have to be worked out according to the 
provisions of that Chapter and those rights are the rights of each and every 
individual workman. We, therefore, do not think that the fact that an indus- 
trial dispute contemplated under the Central Act has to be a collective dispute 


7 (1801) 140 U.S. 545; 35 L. Ed. 672. 8 [1957] A.LR. 8.C. 532. 
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is an impediment in a workman enforcing his individual rights created under 
Chap. YA by the machinery provided by the Act. 

One more argument was pressed on us, based on the provisions of sub-s. (2) 
of s. 25J. It was contended that the rights and liabilities of employers and 
workmen in so far as they relate to a lay-off are determined in accordance with 
the provisions of this Chapter. There is no provision in any of the sections of 
Chap. VA, after s. 25I was deleted therefrom, which provides fôr the forum or 
preseribes the powers aud jurisdiction of any authority which will work out or 
determine the rights and liabilities of employers and workmen in respect of 
lay-off and retrenchment. It is, therefore, contended that Chap. VA alone be- 
ing made applicable to all workmen wherever they may be, and there being no 
machinery provided in Chap. VA, creating either a forum or authority to ad- 
judicate in respect of these rights and liabilities, the provisions of the Chapter 
are incomplete by themselves unless recourse is had to a State Act for enforce- 
ment of the rights. This contention is not well founded. We have already held 
that it is not only Chap. VA which is applicable to a workman after its addition, 
but all the provisions of the Act are available including s. 38C which is a speci- 
fic provision creating machinery for recovery of benefits available to a workman. 
Section 83C cannot be read im isolation. In fact, the Act which added s. 33C 
to the Central Act, i.e. Central Act XXXVI of 1956, itself deleted s. 251 from 
the principal Act. It would, therefore, be clear from this that whereas prior 
to addition of s. 33C some kind of machinery was provided by s. 251, after the 
omission of that section aud addition of new s. 33C in the Act the Legislature 
has taken care to see that the rights and liabilities which are created under 
Chap. VA are duly enforced even at the instance of an individual workman by 
making use of the machinery under s. 380. 

Mr. Bobde also invited our attention to the following decisious in support of 
his interpretation that it is the State Act and not the Central Act which should 
hold the field. Stewart v. Brojendra Kishore, Nagalinga Nadar Sons v. 
A.T.H.L.C.W.U.10 and Ayyaswams Nadar v. Joseph''. These precedents are of 
no assistance to the petitioner inasmuch as we have rejected the contention of 
the petitioners that there is any repugnancy between the provisions of the State 
Act and the Central Act in the absence of any provision for lay-off and retrench- 
ment compensation in the State legislation. 

Now, this takes us to the second point urged by the petitioners namely the 
powers and jurisdiction of the Labour Court to adjudicate on the merits of the 
claim in the instant case. In this connection it is to be observed that the Indus- 
trial Disputes Act, 1947, until it was amended in 1953 and 1956, did not provide 
any machinery or did not constitute any forum for enforcement of individual 
rights of a workman, or to give assistance for recovery of any amount due to a 
workman on account of any benefits. For comparison we may refer to the pro- 
visions of s, 16 of the C. P. and Berar Industrial Disputes Settlement Act, 1947, 
which not only created a right in favour of an individual workman against 
dismissal, discharge, removal or termination of service contrary to the Act or 
Standing Orders, but also provides a complete machinery for adjudication of a 
claim made by an individual workman if he were so dealt with by the employer. 
The section also provides for determination of an amount of back wages or 
compensation due and its recovery as an arrear of land revenue. 

The Central Legislature passed an Act called ‘‘The Industrial Disputes (Ap- 
pellate Tribunal) Act’? (Act XLVIII of 1950) which came into force on May 
23, 1950. Section 20 of that Act was in the following terms :— 

“20. Recovery of money due from an employer under an award or decision. (1) Any 
money due from an employer under any award or decision of an industrial tribunal may 
be recovered as arrears of land revenue or as a public demand by the appropriate Govern- 
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ment on an application made to it by fhe person entitled to the money under that award 
or decision. 

(2) Where any workman is entitled to receive from the employer any benefit under 
an award or decision of an industrial tribunal which is capable of being computed in terms 
of money, the amount at which such benefit should’ be computed may, subject to the rules 
made under this Act, be determined by that industrial tribunal, and the amount so deter- 
mined may be recovered as provided for in sub-section (1). 

(3) For the purpose of computing the money value of a benefit, the industrial tribu- 
nal may, if it so thinks fit, appoint a commissioner, who shall, after taking such evidence 
as may be necessary, submit a report to the industrial tribunal, and the said tribunal shall 
determine the amount after considering the report of the commissioner and other circum- 
stances of the case”. 


The Supreme Court had to deal with the question of ambit of jurisdiction of 
the authority entertaining a claim for recovery of money under s. 20(2) in the 
case of S. 8. Shetty v. Bharat Nidht, Lid.12 Jt observed as follows (p. 456) :— 


“The purpose of the enactment of s. 20(2) of the Act is not to award to the workman 
compensation or damage for a breach of contract or a breach of a statutory obligation 
on the part of the employer. Any money which is due from an employer under the 
award can by virtue of the provisions of s. 20(1) of the Act be recovered by the appro- 
priate Government on an application made to it by the workman. Where however any 
benefit which is not expressed in terms of money is awarded to the workman under the 
terms of the award it will be necessary to compute in terms of money the value of that 
benefit before the workman can ask the appropriate Government to help him in such 
recovery. Section 20 sub-s. (2) provides for the computation in terms of money of the 
value of such benefit and the amount at which such benefit should be com- 
puted is to be determined by the Industrial Tribunal to which reference would 
be made by the appropriate Government for the purpose. Such computation has 
relation only to the date from which the reinstatement of the workman has 
been ordered under the terms of the award and would have to be made by the Industrial 
Tribunal having regard to all the circumstances of the case. The Industrial Tribunal 
would have to take into account the terms and conditions of employment, the tenure of 
service, the possibility of termination of the employment at the instance of either party, 
the possibility of retrenchment by the employer or resignation or retirement by the 
workman and even of the employer himself ceasing to exist or of the workman being award- 
ed various benefits including reinstatement under the terms of future awards by Indus- 
trial Tribunals in the event industrial disputes arising between the parties in the future.” 


Mr. Bobde also invited our attention to a decision of the Calcutta High Court 
in M/s. R. F. Co-op. Society v. Industrial Tribunal.13 In that case a view 
was taken that computing a benefit in terms of money is not construction of a 
previous award so as to give it a meaning that the award should have retro- 
spective effect and not prospective effect. It was held that the Tribunal must 
take the award as it is and proceed to translate the benefit thereunder in terms 
of money and do nothing to enlarge or restrict the nature and scope of the 
award. Under sub-s. (2) of s. 20 of the Act the Tribunal could only evaluate 
the award in terms of money and could do no more. Mr. Bobde has also relied 
upon the interpretation put on the ambit of enquiry under s. 25-I in Chapter 
V-A of the Central Act in certain other decisions, He has invited our attention 
to Behariji Mills v. State.14 It was held in that case that the right of the Gov- 
ernment to order recovery of the amount from an employer springs into exist- 
ence only when there is an ascertainment of the liability of the employer by a 
competent authority. The State Government has no power to make an enquiry 
into the liability to pay compensation under s. 25F if there was a dispute be- 
tween the employer and the «workman whether there was retrenchment or not. 
There was no such machinery provided in the Act under s. 25I. 

In our opinion, the interpretation put on s. 25I of the Industrial Disputes 
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Act, 1947, or s. 20(/) of the Industrial Disputes (Appellate Tribunal) Act of 
1950 will not be of assistance in determining the ambit of jurisdiction of the 
authority created under s. 38C(2). The history of legislation already noticed 
shows that so far as the Central Act is concerned, there is a progressive enlarge- 
ment of remedies being made available for enforcement of the rights of individual 
workman under each amendment. The Central Act XLIII of 1953 amended 
certain provisions of the Industrial Disputes Act, 1947. It is this Act which 
introduced Chap. VA im the Central legislation. This was the first attempt 
made by amendment of the Central Act to provide machinery of a limited cha- 
racter for recoveries of moneys due from the employers in respect of claim under 
Chap. VA and that provision is to be found in the original s. 25I of Chap. VA 
introduced in the Act. The next step was deletion of s. 25I and introduc- 
tion of s. 383C in the Central Act. It appears that for some time twofold reme- 
dies may have been available to an individual workman, to recover his dues or 
have benefits to which he was entitled computable in terms of money adjudicat- 
ed and paid, under s. 25I of the Central Act and also under s. 20 of the Indus- 
trial Disputes (Appellate Tribunal) Act, 1950. This latter Act was, however, 
repealed on September 28, 1956, and this has resulted in the provisions of 
s. 33C of the Central Act alone being on the statute book so far as Parliament 
is concerned, for adjudication and recovery of benefits available to an individual 
worker, in certain cases. 


Now, Mr. Bobde’s contention objecting to the jurisdiction of the Labour Court 
to adjudicate on merits of the claim for a benefit by an individual worker is 
founded on the contention that the labour Court cannot claim greater powers 
under sub-s. (2) than those exercisable by such Court under sub-s, (J) of s. 33C. 
Tt is urged that under s. 383C(/) what can be recovered by Government by coer- 
cive process is only an ascertained sum of money. Until it is ascertained how 
much money is due by previous adjudication by a competent tribunal whether 
under’ a settlement or award or under the provisions of Chap. VA, there is no 
power in the Government or its delegate to order recovery of any amount as 
the money due to a worker. In our opinion, this contention is well founded so 
far as the ambit of jurisdiction of the authority empowered to recover any 
amount due to a workman under s. 338C(/) is concerned. Mr. Bobde has in- 
vited our attention in this respect to the decision of the Madhya Pradesh High 
Court reported in Bengal Nagpur Cotton Mills v. State of M.P. In that case 
it has been held that an amount due means an amount which has been ascer- 
tained and has become payable. Section 830(/), therefore, deals with a re- 
covery of the amount which has already been ascertained and not ascertainment 
of the amount payable to an employee. 


When we come to s£. 38C(2), however, the words of that sub-section do not 
appear to bear any analogy to the words of sub-s. (1). In order to accept the 
contention of Mr. Bobde that the jurisdiction of the Court in terms empowered 
under sub-s. (2) to determine the amount at which any benefit, capable of being 
computed in terms of money, accrued, we must restrict the computation merely 
,to conversion of the benefit into money or its quantification. Thongh it is un- 
doubtedly true that every quantification is in terms of money, in our opinion, 
it is not permissible so narrowly to construe the sub-section which provides de- 
termination by a Labour Court when the next sub-section permits appointment 
of a commissioner to take evidence and submit a report to the Labour Court, and 
then requires the Labour Court to determine the amount after taking the report 
of the commissioner and other circumstances into consideration. In the instant 
case the petitioner Mills have. joined issues at the very threshold. The Mills 
say that there was no lay-off within the meaning of Chap. VA, that if there 
was any stoppage of work it was wholly due to the intransigent and hostile atti- 
tude taken by the labourers, that individual labourers did not put in one year’s 
service within the meaning of the law, and that, therefore, the application is 
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not tenable at all. Thus, what in effect is contended is that the claim itself 
is not tenable and the claim not being tenable the Labour Court had no juris- 
diction to adjudicate on the tenability of the claim or the merits of the claim. 
Thus, the question that falls for our consideration is whether the ambit of 
powers given to the labour Court under sub-ss. (2) and (3) of s. 33C is so 
narrow and limited as to oust its jurisdiction to decide whether the claimant is 
a workman at all within the meaning of the Act or whether he has established 
conditions which are to be satisfied in order that the title to the benefit may 
arise. In all these cases the benefit claimed by the worker is lay-off compensa- 
tion. The petitioners say that there is no lay-off and there the matter ends. 
The question is whether jurisdiction of a tribunal can be ousted merely because 
the opponents deny the very existence of facts or circumstances which would 
give jurisdiction to that Court. 

There is no doubt that there is some divergence of judicial opinion as to the 
ambit of jurisdiction of the Labour Court under sub-ss. (2) and (3) of s. 33C of 
the Act. Mr. Bobde has invited our attention to a decision of the Madras High 
Court in Daniel Dorairaj v. B. & C. Co., Lid.1® In that case the claim was 
founded on an award made under the provisions of the Indian Arbitration Act. 
The Court held that the words ‘‘any benefit’’ in sub-s. (2) of s. 33C of the 
Act means only that which flows from a settlement or an award or under the 
provisions of Chap. VA of the Industrial Disputes Act. In our opinion, so far 
as the present dispute is concerned, this case does not come in the way of the 
workers getting any benefit. 

The next decision on which Mr. Bobde relies is another decision of the same 
High Court by the same learned Judge, reported in Lakshmi Mills Co. Lid. v. 
L. 0.17 The view taken in that case by Mr. Justice Veeraswami no doubt sup- 
ports the contention of the petitioners. In that case there was an award fixing 
different scales of wages for workers among whom respondent No. 2 was work- 
ing as a fitter. He applied for benefit under s. 838C(2) of the Act. The em- 
ployer opposed the application and contended that the respondent was working 
only as a fitter-helper. It was held that where the award between the parties 
fixed the scale of wages for a fitter without laying down or describing the duties 
and nature of work of a fitter, # workman could not invite the Labour Court to 
decide the question whether he is performing the duties of a fitter and as such 
entitled to the benefit of the scale of wages of a fitter, in an application under 
s. 38C(2) of the Act, where the nature of the work done by him was in dispute. 
According to the learned Judge the question whether the claimant was a fitter 
or fitter-helper not having been raised as a dispute did not form part of a 
prior award. According to this view that question could not be regarded as 
ancillary or incidental question. In our opinion, there are indications as to the 
principle of interpretation of s. 33C(2) at least in two decisions of the Supreme 
Court and decisions of this Court and other decisions of the Madras High 
Court, which lead us to the contrary conelusion. 

The matter came up before the Supreme Court, though indirectly, in 
Kasturi & Sons v. Salivateeswaran.18 In that case an application was made 
under s. 17 of the Working Journalists (Conditions of Service and Miscellaneous 
Provisions) Act, and the question was whether the State Government or the 
authority specified by it under s. 17 of the Act had jurisdiction to examine and 
decide the merits of the claim preferred under s. 17 of the Act. Their Lordships 
compared the provisions of s. 17 with the provisions of s. 33C(/) of the Indus- 
trial Disputes Act, 1947. Their Lordships observed that the provisions of s. 17 
of the Working Journalists Act, which were analogous to sub-s. (7) of s. 33C 
of the Industrial Disputes Act, 1947, show that the enquiry contemplated by 
s. 17 19 a summary enquiry of a very limited nature as to what amount is actu- 
ally due to be paid to the employee under the decree or other valid order after 
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establishing his claim in that behalf. In emphasizing the limited scope of the 
enquiry both under s. 17 of that Act and under s. 33C(J) of the Industrial 
Disputes Act, 1947, their Lordships compared the provisions of the two sub- 
sections of s. 33C and as a result of this comparison the following observations 
were made at page 531 :— 


“...In this connexion, we may also refer to the provisions of s. 33C of the Industrial 
Disputes Act 14 of 1947. Sub-section (1) of S. 33C has been added by Act 36 of 1956 
and is modelled on the provisions of S. 17 of the present Act. Section 33C, sub-sec. (2), 
however, is more relevant for our purpose. Under S. 33C, sub-sec. (2), where any work- 
man is entitled to receive from his employer any benefit which is capable of being com- 
puted in terms of money, the amount at which such benefit may be computed may, sub- 
ject to any rules made under this Act, be determined by such labour court as may be 
specified in this behalf by the appropriate Government, and the amount so determined 
should be recovered as provided in sub-sec. (1). Then follows sub-sec. (3) which provides 
for an enquiry by the labour court into the question of computing the money value of 
the benefit in question. The labour court is empowered under this sub-section to appoint 
a commissioner who shall, after taking such evidence as may be necessary, submit a 
report to the labour court, and the labour court shall determine the amount after consi- 
dering the report of the commissioner and other circumstances of the case. These provi- 
sions indicate that, where an employee makes a claim for some money by virtue of the 
benefit to’ which he is entitled, an enquiry into the claim is contemplated by the labour 
court and it is only after the labour court has decided the matter that the decision becomes 
enforceable under S. 38C(1) by a summary procedure.” 


In our opinion, this is a clear: pronouncement for the proposition that these 
provisions indicate that where an employee makes a claim for some money by 
virtue of the benefit, to which he claims title, an enquiry into the merits of the 
elaim by the labour Court is contemplated and not mere computation. The 
respondents have also relied on another decision of the Supreme Court reported 
in Punjab National Bank, Lid. v. Kharbanda.’® In that case even though the 
principal question canvassed was regarding interpretation of the provisions of 
sub-s, (2) of s. 33C as computing monetary as well as non-monetary benefits, the 
actual dispute related to the category in which the workman making the claim 
fell. The nature of this dispute is pin-pointed at page 237 where it is observed 
as follows :— 

“| ..The respondent was appointed on the initial basic salary of Rs. 120 per mensem. 
The dispute between the parties is that the respondent claims that his basic salary should 
he fixed under para. 292(7) according to the supervisors’ scale for the purposes of the 
proviso while the appellant claims that it can only be fixed at the highest on the scale 
for graduate clerks, and the appellant fixed the respondent's pay on that basis, and that 
led to the respondent’s making the present application under s. 88C(2) of the Act...” 
Thus, one of the questions which fell for consideration before the Labour Court 
was whether the claimant was in one category or the other according to the 
award, and that question was found to be within the ambit of the powers of 
adjudication by the Labour Conrt. 


-It appears that even in the Madras High Court a view of the law favourable 
to the view canvassed by the respondents has been taken, in S. A. Elecy. Distri- 
button Co.-v. Elumalai2° in a dispute between the South Arcot Electricity Dis- 
tribution Company and one of its workers. Mr. Justice Balakrishna Ayyar J. 
held that s. 33C(2) covers monetary benefits which require computation or de- 
termination; that the provisions of sub-s. (3) of s. 38C does not suggest that 
the. section ‘is limited to non-monetary benefits; and that the line of division 
between sub-ss. (7) and (2) of s. 33C would be analogous to that between execu- 
tion’ proceedings and trial proceedings. The learned Judge further observed 
that it could not be contended that the use of the word “‘entitled’’ in s. 3380 (2) 
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related to the stage when the title of the workman to receive the money has 
been already established, and that where there is a controversy about the claim 
of the workman, some competent authority must have previously decided that 
his claim is good, and that it is only thereafter that the Labour Court can pro- 
ceed: to determine how much the amount due is. One purpose of the Industrial 
Disputes Act is to set up a complete machinery which would expeditiously dis- 
pose of the disputes between the employers and the workmen. We respectfully 
agree with this interpretation of the provisions of s. 33C, sub-ss. (2) and (3). 

The same view has been taken by Mr. Justice Rajagopala Ayyangar in the 
Madras High Court in Ry. Employees’ Co-op. Bank v. Labour Court.21 In 
that case the claim was founded on a right to compensation acquired under the 
Madras Shops and Establishments Act. That Act also provided for machinery 
for adjudication of disputes under the Shops Act. The proceedings before the 
Labour Court were sought to be prohibited by an appropriate writ on the ground 
that the ambit of enquiry under s. 38C must be confined to an award or settle- 
ment or a claim under Chap. VA of the Industrial Disputes Act, and cannot 
include adjudication regarding a benefit under some other law. This contention 
was repelled, and it was observed at page 348 as follows :— 

“.. I hold that the jurisdiction of a tribunal or of the labour court under S. 33C(2) 

extends to the computation in terms of money not merely of all benefits which workmen 
are entitled to receive from the employer under a settlement or award under the Industrial 
Disputes Act but also any benefit to which they might be entitled in their character as 
workmen under contract or by virtue of any other enactment.” 
We are referring to this decision not with a view finally to determine the ambit 
of subject-matters which may be within the jurisdiction of the Labour Court but 
only to show that this view does not restrict the jurisdiction of the Labour 
Court under s. 38C(2) and (3) to merely a monetary computation of a liability 
which is already admitted and not disputed. We are not called upon in this 
ease to decide whether the jurisdiction of the Labour Court under s. 88C(2) 
also embraces benefits under other laws or even under a contract between an 
employee and his employer. We are concerned here with the claim to lay-off 
compensation claimable under Chap. VA of the Central Act, and we are clear 
in our minds that so far as the claims under the Act are concerned, the juris- 
diction of the Labour Court is not restricted. In this Court the matter came 
up before a Division Bench in the case reported in Shree Amarsinh 3+ Mulls, Ltd. 
v. Nagrashna.?22 A reference was made to the decision of the Madras High 
Court in South Arcot Electricity Distribution Company’s case. This Court 
observed at page 583 as follows :— 

“.,..We should have set out those observations and discussed the reasons which found 
favour with Mr. Justice Balakrishna Ayyar in some detail but we do not think it is 
necessary to do so, since we prefer to found our judgment not on any argument based 
on analogy but by reading the sub-sec. (2) of S. 33C for ourselves, and, as we have already 
observed, the expression ‘benefit’ is one of wide import and connotation.” 

It was also observed that one thing is certainly very clear that there is nothing 
in the language of sub-s. (/) which in any manner controls or affects the ambit 
and operation of sub-s. (2). Further, this Court observed as follows (pp. 582, 
583) :— 

“| ..We have to see what is the meaning that can be attributed to the material 
language of sub-sec. (2) relating to a claim in respect of any benefit which is capable of 
being computed in terms of money. To accede to the argument of learned counsel, it 
seems to us, would be to give a very limitéd and rigid construction to the expression 
‘any benefit’. This expression ‘benefit’ is of amplitude and one of wide import. Under 
modern concept of industrial relations, numerous benefits are conferred upon and recog-~ 
nized in favour of the workmen and this, at times, apart from any principles of social 
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justice. It would be impossible to enunciate or catalogue what those benefits will be, 
and we do not think any attempt has been made by any Court or would be made to do 
so. One other consideration which must weigh with the Court is that in interpreting 
this sub-section, it must bear in mind the object of the legislation and the scheme of 
the enactment. If the object of the legislation and the scheme of the Act is to be re- 
garded as important consideration, there is every reason why this sub-s. (2) should be 
interpreted in a broad general manner and not in a restricted and cram manner, as 
Mr. Gandhi asks us to do. ...Considered in the light of these few observations which 
we have made, it seems to us that the words ‘any benefit which is capable of being com- 
puted in terms of money’ would certainly include a claim for compensation by a work- 
man who is laid off. That it is a benefit, in our opinion, is manifest. That it is capable 
of being computed in terms of money is equally manifest.” 


In a still later decision of this Court reported in Abdul Raheman v. Kulkarni23 
it is held that under s. 33C(2) of the Industrial Disputes Act the Labour Court 
has jurisdiction to entertain an application to determine the amount due to a 
workman under s. 25FFF of the Act and that it is open to the Court to deter- 
mine not only the monetary value of non-monetary benefits but also the actnal 
amount due where it is alleged that certain monetary benefits are not given. 

The respondents have also urged that liberal construction ought to be put in 
interpreting provisions of Chap. VA of the Industrial Disputes Act, 1947. The 
statute is designed to relieve hardship and in this connection our attention is 
invited to the decision of their Lordships of the Supreme Court in Assoctated 
Cement Cos. v. Their Workmen.24 In para. 13 at page 63 it is observed that 
the right of workman to lay-off compensation is obviously designed to relieve 
the hardship caused by unemployment due to no fault of the employee; involun- 
tary unemployment also causes dislocation of trade and may result in general 
economic insecurity; therefore, the right is based on grounds of humane public 
policy and the statute which gives “such right should be liberally construed, and 
when there are disqualifying provisions, the latter should be construed strictly 
with reference to the words used therein. 

The respondents also contend that the provisions of the Payment of Wages 
Act and the ambit of jurisdiction of the Payment of Wages authority created 
under that Act are pari materia with the provisions now under discussion. 
The provisions of the Payment of Wages Act have been interpreted in consider- 
ing the ambit of jurisdiction of the Payment of Wages Authority. The respon- 
dents rely on three decisions of this Court reported in (1) A. D. Divekar v, A. K. 
Shah,25 (2) Valajibhas Avcharbhai v. Chimanlal,2® and (3) Balkrishna v. A. X. 
Rangnekar.27 In Dwekar’s case it was held that retrenchment compensation 
payable to the employees under s. 25F'(b), Industrial Disputes Act, is also re- 
muneration payable to the employees on the termination of their services, and 
therefore ‘wages’ as defined in the Payment of Wages Act. It was further 
held that s. 15 of the Payment of Wages Act does not limit the jurisdiction of 
the Authority under the Act to entertain admitted claims arising out of de- 
ductions from wages or delay in payment of wages. In Valajibhas’s case it 
was observed that there is no warrant for holding that the jurisdiction of the 
Authority under s. 15 is of a summary character; it is not limited to entertain- 
ing admitted claims arising out of deductions from wages or delay in payment 
of wages; therefore, the fact that the employer denies liability and sets up some 
ground in support of the denial does not deprive the Authority of his jurisdic- 
tion to decide the claim if it is one relating to unlawful deductions or delay in 
payment of wages. It is to be noted that the Payment of Wages Authority had 
to decide the question whether the establishment was governed by the Factories 
Act or the Bombay Shops and Establishments Act. We consider the pronounce- 
ment of this view as important inasmuch as it indicates the wide ambit of juris- 
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diction of the Payment of Wages Authority to determine the claims made under 
that Act. Similarly in Balknishna’s case it is observed that the true position 
in law under the Payment of Wages Act is that the Payment of Wages Autho- 
rity has jurisdiction to determine every question which is relevant to the deter- 
mination of the amount payable to the employee, whether the dispute is as to 
the contractual terms or whether it is factual. 


This question was also considered in a slightly different form in Balaram 
Abaji v. M. C. Ragojiwalia.28 The question raised there was whether the re- 
medy of the worker under the Payment of Wages Act is barred if the same 
worker has also a remedy under the Minimum Wages Act. It was held that 
there is no such bar. This decision meets a point made by Mr. Bobde that the 
interpretation canvassed by the respondents will lead to multiplication of tri- 
bunals or duplication of remedies available to a workman. In our opinion, 
whether or not any other remedy is available to a workman to work out his 
rights and recover the amount claimable as a benefit, there is no doubt that the 
provisions of s. 33C(2) empower tbe Labour Court to adjudicate on the merits 
of the claim when the tenability of the application is disputed by the employer 
either because the jurisdictional facts such as a lay-off having taken place or 
the workman being a workman within the meaning of the Act or having put 
in one year’s continuous service are put in issue by the contentions of the res- 
pective parties. In this connection reference may also be made to the decision 
of their Lordships of the Supreme Court regarding the ambit of jurisdiction of 
the Payment of Wages Authority. In the case reported in Ambica Mills Co., Lid. 
v. S. B. Bhatt®® the following observations are to be found -(p. 8) :— 


“ ..It (definition of ‘wages’ in s. 2(vi))} also provided that the word ‘wages’ did 
not include five kinds of payments specified in Cls. (a) to (e). Now, if a claim is made 
by an employee on the ground of alleged illegal deduction or alleged delay in payment 
of wages, several relevant facts would fall to be considered: Is the applicant an employee 
of the opponent? And that refers to the subsistence of the relation between the emplo- 
yer and the employee. If the said fact is admitted, then the next question would be: 
What are the terms of employment? Is there any contract of employment in writing or 
is the contract oral? If that is not a point of dispute between the parties, then it would 
be necessary to enquire what are the terms of the admitted contract. In some cases a 
question may arise whether the contract which was subsisting at one time had ceased 
to subsist and the relationship of employer and employee had come to an end at the 
relevant period. In regard to an illegal deduction a question may arise whether the 
lockout declared by the employer is legal or illegal. In regard to contracts of service 
sometimes parties may be at variance and may set up rival contracts, and in such a case 
it may be necessary to enquire which contract was in existence at the rélevant time.” 
If we are right in our view that the question of jurisdiction of the Authority 
under the Payment of Wages Act and the provisions of that Act are in pari 
materia with the ambit of jurisdiction of the Labour Court and the provisions 
of s. 33C of the Industrial Disputes Act, in our opinion, the interpretation put 
on the provisions of the Payment of Wages Act in this Court and in the Supreme 
Court would lead to the conclusion that the jurisdiction of the Labour Court 
under s. 33C, sub-ss. (2) and (3), is wide enough to permit adjudication of all 
relevant and incidental questions and that the enquiry and determination are 
not limited to quantification of money value of an admitted claim. 

The same result will follow if the scheme of sub-ss. (2) and (3) of s. 388C and 
the words used therein are properly scrutinized. The first fact that strikes 
any one is that the forum for adjudication is a Labour Court. The powers of 
the Labonr Court created under s. 7 are given in sufficient detail ins. 11. The 
Labonr Court has been invested with the same powers as are vested in the Civil 
Court under the Code of Civil Procedure when trying a suit in respect of en- 
forcing attendance, compelling production of documents, issuing commissions 
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and other matters as may be prescribed. In addition to those powers sub-s. (3) 
empowers the Labour Court to appoint a commissioner to take evidence and sub- 
mit a report. The Labour Court is then required to determine the amount 
after taking into consideration this report of the commissioner and other cir- 
cumstances of the case. In our opinion, this latter expression ‘‘other cireum- 
stances of the case’’ indicates that the jurisdiction and ambit of enquiry before 
the Labour Court are of a wider amplitude and not restricted as contended by the 
petitioners. It is also significant that the words ‘‘which is capable of being 
computed in terms of money’’ appearing immediately after the word ‘‘benefit’’ 
are descriptive of the benefit to which a workman is entitled and lays a claim. 
A workman will have to establish first his title to the benefit. He will have 
also to establish that he is a workman entitled to the benefit within the meaning 
of the Act. It was not seriously disputed that the question whether a parti- 
cular claimant is or is not a workman entitled to the benefit is not beyond the Ju- 
risdiction of the Labour Court under sub-s. (2). In our opinion, it cannot also 
be disputed that whenever a question as to the title of the workman to any bene- 
fit is disputed by the opposite party, that question will also be required to be 
decided by the Labour Court. In the instant cases the petitioners have denied 
that there has been any lay-off at all within the meaning of Chap. VA. Thus, 
at the very threshold of the enquiry the petitioners challenged the jurisdiction 
of the Court to entertain the application on the ground that there is no lay-off 
at all. It cannot be disputed that a Labour Court when a claim is made 
in respect of a benefit arising out of a lay-off will have no jurisdiction to give 
relief unless it is first established that there has been a lay-off. It is also to be 
established that the workman making the claim satisfies the requirements of 
Chap. VA and other provisions of the Act which entitles such a workman to 
elaim lay-off compensation. We fail to see how any benefit or its monetary 
value can be determined unless these questions when disputed are first deter- 
mined. In our opinion, it is not possible, therefore, to accept the contention 
of the petitioners that the only enquiry that can be made by the Labour Court 
is quantification of a benefit capable of being computed in terms of money and 
not whether or not the claimant has a right to that benefit or whether or not 
facts and circumstances exist which gave rise to that right.. As observed by 
this Court in Amarsinhji’s case, the ambit of enquiry under sub-s. (2) is of 
much wider amplitude than under sub-s. (7) of s. 88C which is strictly limited 
to a recovery of a claim already adjudicated and quantified by competent au- 
thority. It is also significant to note that after the claim is so determined, the 
procedure for recovery available under sub-s. (Z) is available for recovery of 
the amount determined by the Labour Court, for which express provision is 
made under sub-s. (2) of s. 380. 


Relying on the observations in the two Madras cases which favour a wider in- 
terpretation of s. 38C, sub-ss. (2) and (3), at one stage it was urged on behalf of 
the respondents that benefits which can form the subject-matter of enquiry before 
a Labour Court under sub-ss. (2) and (3) of s. 38C are not necessarily benefits 
which arise out of an award or a settlement or under the provisions of Chap. VA 
of the Central Act. In our opinion, we are not called upon to decide this ques- 
tion in these petitions, and the respondents have not pressed the argument fur- 
ther. As far as we can see, only those claims to benefit can be taken by a work- 
man before the Labour Court for computation which arise under the Industrial 
Disputes Act. In particular, in the absence of an award or a settlement, speci- 
fic rights created in favour of a workman under Chap. VA are well within the 
eategory of benefits which a workman can claim to receive under the Act if they 
are capable of being computed in terms of money. We, therefore, hold that the 
jurisdiction of the Labour Court in an application under s. 33C(2) covers the 
jurisdiction to adjudicate on every question which is necessary to be decided 
in order to give relief to a workman in respect of a benefit which he can claim 
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under any of the provisions of the Central Act, and in particular, under the 
provisions of Chap. VA of the Act. 


Thus, the result is that both the contentions raised by the petitioners in each 
of these petitions fail, The petitions are, therefore, dismissed with costs in each 
case. 

Petitions dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Palekar. 


RAMKRISHAN RAMNATH BIDI MANUFACTURING, KAMPTEE v. 
THE PRESIDING OFFICER, LABOUR COURT AT NAGPUR.* 
Industrial Disputes Act (XIV of 1947), Secs. 33C(2), 25FFF—Whether period of Hmitation 
prescribed for application under s. 33C(2)—Delayed and over-stale claims whether 
can be entertained by Labour Court under s. 33C(2)—Compensation payable under 

8. 25FFF whether capable of being computed by Labour Court under s. 330 (2). 


The Labour Court functioning under s. 33C(2) of the Industrial Disputes Act, 1947, 
though not governed by the laws of limitation which might bar a civil Court from 
giving relief in respect of a lawful right, will be entitled not to encourage or allow 
over~stale and delayed claims unless there is a satisfactory explanation for the delay. 
Whether there has been an unreasonable delay is a question to be decided by the 
Labour Court in its discretion. 

Hansraj v. Dehra Dun M.E.T. Co. Indian Co-operative Navigation & Trading 
Co. v. Padamsey,’ S. A. E. Distribution Co. v. Elumalai; Kasturi & Sons v. Saliva- 
teswaran,' Punjab National Bank, Ltd. v. Kharbanda’ B. N. Cotton Mille v. State of 
M.P’ and Inder Singh & Sons, Ltd. v. Their Workmen,’ referred to. 

Compensation payable under s. 25FFF of the Industrial Disputes Act, 1947, although 
it is a monetary benefit is capable of being computed under s. 33C(2) of the Act by 
the Labour Court. 

Shree Amarsinhji Mills, Ltd. v. Nagrashna,’ Punjab National Bank, Ltd. v. Khar- 
banda’ and Savatram etc. Co, v. Baliram,” referred to. 


Tur facts appear in the judgment. 


M. N. Phadke and V. M. Golwalkar, for the petitioner. 
8. G. Kukdey and N. H. Kumbhare, for respondent No, 2. 


PALEKAR J. This is a petition under arts. 226 and 227 of the Constitution for 
writs of certiorari and prohibition. The petitioner is Ramkrishan Ramnath 
Bidi Factory at Kamptee. Respondent No. 1 is the Presiding Officer, Labour 
Court, at Nagpur, and respondent No. 2 is a bidi binder of Kamptee, 

The bidi factory was closed from July 1, 1958, to August 9, 1958, and thus 
the bidi workers were out of employment for that period. After the factory 
was re-opened on August 10, 1958, all the employees, including respondent No. 2, 
were re-employed. 

On March 7, 1961, respondent No. 2 filed an application before respondent 
No. 1, purporting to be one under s. 33C(2) of the Industrial Disputes Act, 
1947. Respondent No. 2 alleged that as a consequence of the closure of the fac- 
tory, the workers including herself were retrenched and hence she was entitled 
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Application No. 346 of 1961. 5 [1962] 1 L.L.J. 234 
1 [1933] A.LR. P.C. 63, 8.0. 36 Bom. L.R. [1960] A.L.R. M.P. 319. 
19. 


3 [1901] TE L.J.J. 89. 
2 (1933) 36 Bom. L.R. 32, 8.0. [1934] A.LR. [1961] 1 L Ld. 581, 
Bom 
3. ' [1059] ALR. Mad. 401. 


Sona 


ERT . 234. 
1962) 6 B L.R. 91. 


= 


110 - THB BOMBAY LAW REPORTER. © "°° °° [VoL LXV. 


to retrenchment compensation under Chap. VA of the Industrial Disputes Act, 
1947. She further claimed that it was a benefit computable under s. 3380 (2) 
of the Industrial Disputes Act and, therefore, respondent No. 1 should compute 
the benefit and award it to her. This application was met by the petitioner by 
filing two written statements. In the first written statement, the principal con- 
tention was that the respondent Court, that is, the Labour Court, at Nagpur, 
had no jurisdiction to entertain the application because the claim. for retrench- 
ment compensation was not a benefit capable of being computed in terms of 
money within the meaning of sub-s. (2) of s. 83C. By the additional written 
statement, the petitioner contended that the claim was time-barred or, in any 
case, liable to be dismissed on the ground of undue delay. 

It is agreed that the claim is not one falling under s. 25F of the Industrial 
Disputes Act, 1947, but is a claim under s. 25FFF of that Act. It is purely a 
claim ‘for compensation for the closure of the undertaking and is computable in 
accordance with the provisions of s. 25F as if the workman had been retrenched, 
subject, however, to the provisions of sub-s. (2) of s. 25FFF. 

- By an order dated October 7, 1961, respondent No. 1 repelled the contention 

that the Labour Court had no jurisdiction to entertain the claim on the ground 

that it did not relate to a non-monetary benefit. By a subsequent order dated 

~ October 31, 1961, the Court held that the provisions of the Limitation Act did 
not apply and, if they did the article which would apply would be art. 120 of 
the First Schedule of the Limitation Act, in which case the claim would not be, 
time-barred. The compensation was, however, not computed because that in- 
volved the recording of evidence. The Labour Court, therefore, postponed the 
case for the recording of evidence. The petitioner thereupon came before this 
Court praying for a writ of certiorari to quash the orders passed by respondent 
No. 1 on October 7 and 31, 1961, and for a writ of prohibition requiring respon- 
dent No. 1 not to proceed with or pass any order upon the application made by 
respondent No. 2. An interim stay of proceedings was granted and the case is 
now pending before the Labour Court, subject to the order that may be passed in 
the petition. 

By this petition, two points have been raised. The first point is that the 
Labour Court was not entitled to entertain an application for the computation of 
a non-monetary benefit under s. 3830(2) of the Industrial Disputes Act, 1947. 
The second point is of limitation. 

As regards the first point, the case is now concluded by a number of deci- 
sions: see Shree Amarsinhjt Mills Ltd. v. Nagrasha.’ In this case, it has 
been held by our High Court that the words ‘‘any benefit which is capable 
of being computed in terms of money” occurring in s. 38C0(2) of the Industrial 
Disputes Act, 1947, would include a claim for monetary benefit also. That was 
a case for a claim for a lay-off compensation under Chap. VA of the Act and 
was payable under the provisions of s. 250. That section is found in the new 
Chapter added to the Industrial Disputes Act, 1947, as Chap. VA dealing with 
lay-off and retrenchment. Section 25C deals with the right of workmen to lay- 
off compensation. Section 25F deals with the right of workmen to compensa- 
tion before being retrenched and s. 25FFF deals with the right of workmen to 
compensation when an undertaking is closed down. The principle behind the 
award of compensation in all these three sections is similar. Therefore, though 
the compensation payable under s. 25F FF is a monetary benefit it is capable of 
being computed under s. 38C(2) of the Act by the Labour Court. There is a 
recent decision of the Supreme Court in Punjab National Bank, Did. v. 
Kharbanda.2 It has been held in that case that the word ‘benefit’ used in sub- 
s. (2) of s. 33C is not confined merely to a non-monetary benefit which could be 

‘converted in terms of money but is concerned with all benefits, whether mone- 
tary or non-monetary, to which a workman may be entitled. The sub-section 
comes into play when the benefits have to be computed and calculated and there 
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is a dispute as to the calculation or computation. A similar view has been taken 
by this Bench in a case recently decided; Savatram Ramprasad Mills v. Baliram.3 
In view of the fact that the matter is now concluded, the learned counsel for 
the petitioner did not address us on the point. 

It was the second point with regard to limitation which was canvassed before 
us at great length. It is an admitted fact that no period of limitation is pre- 
scribed for an application to be made before the Labour Court under s. 38C(2) 
of the Industrial Disputes Act, 1947. It was, therefore, contended for respon- 
dent No. 2 that since the Legislature in its wisdom has not thought it necessary 
to prescribe a period of limitation for such an application to be made by a 
workman, it must be held that there has been a deliberate omission to prescribe 
limitation and, therefore, it is open to a workman to go before the Labour Court 
with his application at any time suitable to him. The question of delay or 
staleness of a claim does not arise. Being pressed with the logical result of this 
contention, the learned counsel for respondent No. 2, admitted that a claim 
made after 10 years, or even 20 years, or 50 years will have to be entertained 
and determined under s. 88C(2) of the Act. 

The contention of the petitioner is that it would be illogical not to apply limi- 
tation in some form of claims in industrial disputes. All statutes of limitation 
are based essentially on more or less equitable considerations and claims are 
held barred either because long dormant claims have more of cruelty than 
justice in them, or because a defendant might have lost the evidence to dis- 
prove a stale claim or because the persons with good causes of actions should 
pursue them with reasonable diligence: (See Halsbury’s Laws of England, Vol. 
24, page 181, Third Edition). It is contended for the petitioner that if these 
considerations have any relevance to claims betweon individuals, they have 
greater relevance in the case of industrial disputes because these disputes arise 
between two arms of the same industry, namely, labour and capital. If there 
is a perpetual conflict between labour and capital the industry will not survive 
and both arms of the industry will be destroyed. Asa general rule, it is argued 
limitation does not apply to industrial adjudication but the principles under- 
lying it have got to be applied, because not to do so would be disastrous to the 
industry as a whole. There are ups and downs in aw industry, however ho- 
nestly it may be run, due to numerous causes over which the industrialists may 
not have control; for example, the consumer market, trade competition and even 
political and economic uncertainty. If hundreds and thousands of workmen 
were to prefer stale claims in a lean year of the industry, not only would. the 
` industry go under but even the workers will be thrown out of employment. It 
is, therefore, contended that although statutory’limitation may not apply, such 
claims must be conditioned by considerations which recognise the basic concept 
underlying the statutes of limitation, in which case, delay or laches would be 
a good ground for throwing ont the claims. Fortunately for him, the learned 
counsel for the petitioner argues, there is sufficient indication in s. 33C of the 
Act itself to found an argument that the claim in this case is barred by limi- 
tation or, in any case, ought to be discountenanced on the ground of unreaso- 
nable delay. But at all events, the counsel for the petitioner submits that the 
contention made on behalf of respondent No. 2 in so wide terms should not 
be countenanced in the interest of the industry. 

It is contended for the petitioner that it is implicit in s. 33C(/) and (2) that 
the claim to be made either before the appropriate Government or the Labour 
Court must not be otherwise barred by limitation if the same were made in a 
civil Court or in any other’ tribunal constituted for that purpose. 

Section 33C(/) is as follows: 

“Where any money is due to a workman from an employer under a settlement or an 
award or under the provisions of Chapter VA, the workman may, without prejudice to 
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any other mode of recovery, make an application to the appropriate Government for the 
recovery of the money due to him, and if the appropriate Government is satisfied that 
any money is due, it shall issue a certificate for that amount to the Collector who shall 
proceed to recover the same in the same manner as an arrear of land revenue.” 
Sub-section (2) of that section runs as follows: 

“Where any workman is entitled to receive from the employer any benefit which is 

capable of being computed in terms of money, the amount at which such benefit should 
be computed may, subject! to any rules that may be-made under this Act, be determined 
by such Labour Court as may be specified in this behalf by the appropriate Government, 
and the amount so determined may be recovered as provided for in sub-section (1).” 
Special attention is called to the expression ‘‘money is due’’ and to the expres- 
sion, ‘‘entitled to receive’’ in the two sub-sections quoted above. It is also 
pointed out that the remedies, given in both these sub-sections are additional 
remedies, because sub-s. (7) specifically says that the remedy provided therein 
is without prejudice to any other mode of recovery, and the remedy under sub- 
s. (2) is an expeditious remedy which is an additional remedy in some cases 
which may also fall under the Payment of Wages Act or the Minimum Wages 
Act. It is further contended that if no special tribunal is specified for the pur- 
pose envisaged in sub-s. (2) to enforce, for example, the statutory right to rç- 
cover compensation under Chap. VA the workman would be entitled to go to a 
civil Court and recover the dues. In short, the argument is that sub-ss. (J) 
and (2) of s. 33C are additional remedies and, therefore, if a normal remedy is 
barred by the statute of limitation, the additional remedy under these two sub- 
sections must be also barred by limitation in view of the words used, namely, 
‘money is due’’ and ‘‘entitled to receive’’. 
. In this connection, reference is made to the decision of the Privy Council re- 
ported in Hansraj v. Dehra Dun M.E.T. Co.* In that case, the expression 
‘money due’’ as found in s. 186 of the Companies Act, 1913, was being constru- 
ed. It was held that these words in s. 186 must be confined to money due and 
recoverable in a suit by the company and they do not include any moneys which 
at the date of the application under s. 186 could not have been so reeqvered. In 
that case, the liquidators of the company were wanting to recover from the 
executor of the contributory certain items of money. Section 186 provided that 
the Court, namely, the Company Court, may at any time after making a wind- 
ing up order make an order on any contributory for the time being settled on 
the list of contributories to pay in the manner directed by the order any money 
due from him. The question arose as to the meaning of the words ‘‘money due’’. 
Their Lordships of the Privy Council considered this question in the context 
that a regular suit could always be filed and this remedy was an additional re- 
medy. They pointed out that s, 186 created a special procedure for obtaining 
payment of moneys and was not a section which purported to create a founda- 
tion upon-which to base a claim for the payment. Moreover, the power of the 
Company Court to order payment was discretionary. It could refuse to act 
under the section, leaving the liquidator to sue in the name of the company in 
a regular Court. Having regard to these considerations, the Privy Council 
held that ‘‘money due’’ in s. 186 would mean money due and recoverable if an 
action was instituted in a regular civil Court. The learned counsel for the 
petitioner relies on this decision for his contention that the expressions ‘‘money 
is due” and ‘‘entitled to receive’? occurring in sub-ss. (7) and (2) of s. 33C 
are syhonymous and in the context they must be interpreted as money due 
and recoverable. 

Developing this part of the argument, it is submitted that, compensation 
sought to be recovered under s. 25F FF is, wages falling within the definition of 
the word ‘‘wages’’ given in s. 2(vt) (d) of the Payment of Wages Act, 1936. 
Wages according to the definition means: 7 

“all remuneration’. ..expressed in terms of money or capable of being so expres- 
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sed which would,...be payable to a person employed in ‘respect of ‘his employment... 
and includes... ‘ 

(d) any sum which by reason of the termination of employment of the person em- 
ployed is payable under any law, contract or instrument which provides for the payment 
of such sum, whether with or without deductions, but does not provide for the time 
within which the payment is to be made;” Í 
Being wages, they are recoverable under s. 15 of the Payment of Wages Act 
by an application to the Payment of Wages Authority.” Section 15 of the Act 
provides that such an application shall be presented within six months from 
the date on which the payment of wages was due to be made. It is further pro- 
vided that any such application may be ađmitted after the said period of six 
months when the'applicant satisfies the authority that he had sufficient cause 
for not making the application within such period. Section 22 of the Payment 
of Wages Act bars any suit for the recovery of wage if the claim could have 
been recovered by an application under s. 15 of the Payment of Wages Act. 
Having regard, therefore, to this provision of the Payment of Wages Act, it is 
contended, an application for a claim for compensation under s. 25FFF of the 
Industrial Disputes Act, 1947, could have been preferred before the Payment 
of Wages Authority within the period of limitation already referred to and, 
therefore, if such a claim is irrecoverable, because it is not preferred within the 
period of limitation prescribed, it should be equally barred when the claim is 
before the Labour Court under s. 33C(2) of the Industrial Disputes Act. It 
was conceded that the ambit of sub-s. (2) is very wide and the claims for wages 
which may not be competent under the Payment of Wages Act are covered by 
sub-s, (2). But, as already suggested, when a statutory liability is created 
under Chap. VA of the Industrial Disputes Act to pay compensation to a 
workman, in certain cases, that statutory liability could not be without a re- 
medy, and if the claim is not recoverable before the Payment of Wages Autho- 
rity or any other special tribunal created for the purpose by any other Act, it 
would be certainly recoverable in a civil Court, in which case, some article of 
the Limitation Act would apply. Considered as wages, art. 7 or art. 102 may 
come into play or in an extreme case even art. 120 of the Limitation Act. The 
point, however, is whether a claim of the sort preferred by respondent No. 2 
is recoverable through some authority created by the statute or, in any case, 
through a Court. And, since all these authorities, tribunals and Court are 
bound by some period of limitation, that period of limitation must be imported 
when recovery is sought to be made through the Labour Court. 

Undoubtedly, the argument is attractive. The question is whether, the ex- 
pressions ‘‘money is due’’ in sub-s. (7) and ‘‘entitled to receive” in sub-s. (2) 
bear the meaning that not only money or benefit is owing but also that it is 
recoverable at law. As pointed out by our High Court in Indian Co-operative 
Navigation & Trading Co. v. Padamsey® ‘‘money due’’ in its primary sense 
merely denotes an existing debt whether or not the right to recover the same 
is‘barred under the Limitation Act. But that expression is certainly capable 
of also meaning recoverable at law if the context so requires. Referring to the 
Privy Council case of Hansraj Gupta, the learned Chief Justice pointed out 
that in the context of s. 186 of the Companies Act ‘‘money due’’ clearly meant 
due and recoverable at law. Therefore, merely because the expression ‘‘money is 
due’’ has been used in sub-s. (J) of s. 33C and the expression ‘‘entitled to receive”? 
in sub-s. (2) it will not bear anything but the primary meaning, namely, that 
money or benefit is owing as existing debt; if the context requires that it also 
means recoverable at law, then certainly that interpretation is open. But it is 
contended that the context does not require this sense to be attributed to these 
expressions. 

Sub-section (7) deals primarily with the right of a workman to recover any 
money due to him by an application to the appropriate Government. The ambit 


5 (1933) 36 Bom. L.R. 32, s.o. [1934] A.I.R. Bom. 97. 
B.LR.—8 
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of this sub-section has been considered in a number of cases and it has been 
held that the sub-section gives a right to a workman to approach the appropriate 
Government when the amount due is quantified and determined by the authority 
concerned, and such quantified amount has remained unpaid. In this context, 
reference is invited to a decision of the Madras High Court reported in 8. A. E. 
Distribution Co. v. Elumalai.® It is pointed out in that case that s. 88C(J) 
does not grant power to the appropriate Government to make any enquiry about 
the legal liability of the employer to pay compensation under any of the provi- 
sions of Chap. VA of the Industrial Disputes Act, 1947. Before sub-s. (/) 
can take effect the money must be due, that is to say, it must have become paya- 
ble. The sub-section, therefore, relates to a stage in the proceedings where the 
amount due to the employee or workman has been quantified and determined. 
Whereas sub-s. (2) of s. 88C provides for the determination of the amount, sub- 
s. (1) provides for the mere calculation of the unpaid amount. In fact, the 
line of division between sub-s. (/) and sub-s. (2) was analogous to that 
between execution proceedings and trial proceedings. This result is clearly 
supported by the Supreme Court decision in Kasturi & Sons v. Salivateswaran’ 
and Punjab National Bank, Ltd. v. Kharbanda. In the former case, dealing 
incidentally with s. 88C of the Industrial Disputes Act, their Lordships 
observe (p. 511): : 


“,..Under S. 33-C, sub-s. (2), where any workman is entitled to receive from his em- 

ployer any benefit which is capable of being computed in terms of money, the amount 
at which such benefit may be computed may, subject to any rules made under this Act, 
be determined by such Labour Court as may be specified in this behalf by the appro- 
priate Government, and the amount so determined should be recovered as provided for 
in sub-s. (1). Then follows sub-s, (3) which provides for an enquiry by the Labour Court 
into the question of computing the money value of the benefit in question. The Labour 
Court is empowered under this sub-section to appoint a commissioner who shall, after 
taking such evidence as may be necessary, submit a report to the Labour Court, and the 
Labour Court shall determine the amount after considering the report of the commis- 
sioner and other circumstances of the case. These provisions indicate that, where an 
employee makes a claim for some money by virtue of the benefit to which he is entitled, 
an enquiry into the claim is contemplated by the Labour Court, and it is only after the 
Labour Court has decided the matter that the -decision becomes enforceable under 
s. 383C(1) by a summary procedure.” 
In the second case it was observed that s. 38C is a provision in the nature of 
execution and where the amount to be recovered is worked out (for example in 
an award) or where it may be worked out without any dispute, s. 38C(J) will 
apply. But where the amount due to a workman is not stated in the award itself 
and there is a dispute as to its calculation, sub-s. (2) will apply and the work- 
man would be entitled to apply thereunder to have the amount computed pro- 
vided he is entitled to a benefit, whether monetary or non-monetary. Similarly, 
in B. N. Cotton Mils v. State of M.P.8 it is decided that s. 383C(J) deals with 
the recovery of an amount which has already becn ascertained and not with the 
ascertainment of any amount payable to the employee. It is thus clear that 
the context in which the phrase ‘money is due’ has been used in sub-s. (J) of s. 
33C does not require any adjudication of a liability but a mere arithmetical 
calculation whether certain amount determined as due has remained unpaid. The 
expression, ‘‘without prejudice to any other mode of recovery’’, also emphasises 
the same thing. Sub-section (/) is concerned with the mode of recovery and 
not an adjudication of the claim. If there is any other body which has the 
power to recover the amount which has been already adjudged duc, it was open 
to a workman to go to that body for the recovery of that amount. ‘‘Money is 
due’’, therefore, in the context of s. 33C(/) does not mean ‘‘money is due and 
recoverable at law’, in the sense, that the liability is still to be ascertained. 


6 [1959] AI.R. Mad. 401. S [1960] A.LR. M.P. 819, 
7 [1958] ALR. 8.0. 507. 
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The expression ‘‘entitled to receive’’ has not been shown to mean anywhere 
in the decided cases as ‘‘recoverable at law’, It means no more than what it 
primarily connotes, an existing debt or liability. Recoverability implies some 
authority or agency. ‘‘To receive” by itself, does not imply any such authority 
or agency. It merely shows that a debt or liability is outstanding. Therefore, 
it is not possible to agree with the contention of the learned counsel for the peti- 
tioner that these expressions used in sub-ss. (7) and (2) mean that they are re- 
coverable at Taw. 


Moreover, there is a fundamental difficulty in importing the principle of the 
Privy Council case, Hansraj v. Dehra Dun M.E.T. Co., because in that case 
there was a civil Court which could have given the same relief to the liquida- 
tors as they wanted from the Company Court. Whether statutory liabilities 
created for the first time by Chap. VA of the Industrial Disputes Act, 1947, 
were recoverable by a suit in a civil Court is a point on which no opinion need 
be expressed. Chapter VA was inserted in the Act by s. 3 of the Industrial 
Disputes (Amendment) Act, 1958, which came into force on October 24, 1953. 
Provision was made in s, 25I of the same Chapter for the recovery of moneys 
due from employers under that Chapter and was almost similar to sub-s. (J) of 
s. 383C. For adjudication of a liability under that Chapter no separate provi- 
sion had been made and it is suggested for the petitioner that this adjudication 
could be made by a civil Court, though he was not able to show us any decided 
cases on the point. 


Section 33C was inserted for the first time by the Amending Act of 1956 
which also created Labour Courts under s. 7. It is not disputed that the sta- 
tutory liabilities created under Chap. VA were not the liabilities known to com- 
mon law and it was a moot question whether those rights could be enforced in 
a civil Court in the absence of a properly constituted tribunal. Reference was 
made to s. 9 of the Code of Civil Procedure and it was pointed out that if no 
special forum was created for the purpose of enforcing the rights they could be 
enforced in a civil Court because s. 9 provided that the Courts shall have juris- 
diction to try all suits of a civil nature excepting suits of which cognizance is- 
either expressly or impliedly barred. Whatever may have been the position 
between 1953 and 1956, regarding the proper forum in which such rights could 
be enforced, it seems that there is no manner of doubt, at least after the amend- 
ment of 1956, that the only forum is the Labour Court which came into existence 
under the same Amending Act, namely, the Industrial Disputes (Amendment 
and Miscellancous Provisions) Act, 1956. By this Act, the original s. 7 was 
substituted by a new one and for the first time the Labour Courts, apart from 
industrial tribunals, came into existence. These Labour Courts were consti- 
tuted to adjudicate on industrial disputes relating to any matters prescribed 
in the Second Schedule and for performing such other functions as may be 
assigued to them under the Act. One of such functions was the function re- 
ferred to in s. 38C(2). It is, therefore, evident that with the constitution of 
Labour Courts to deal with the determination of benefits receivable by a work- 
man, inter alia, under Chap. VA of the Industrial Disputes Act, 1947, the 
jurisdiction of a civil Court, if any, was clearly barred by implication. There- 
fore, it is no longer open to contend after the amendment of 1956 that the com- 
pensation payable under Chap. VA of the Industrial Disputes Act was recover- 
able through a civil Court as an alternative forum. The only forum was the 
Labour Courts which the appropriate Government had constituted under s. 7 
of the Act. In Hansraj Gupta’s case, as we have already seen, the alternative 
forum, namely, the civil Court, had still the jurisdiction to determine the claim 
of the liquidators against the contributories, and it was in that context that it 
was held that the remedy given by s. 186 was alternative remedy and that the 
section did not create a foundation upon which to base a claim for payment. 
In the present case, the liability is created by Chap. VA of the Industrial Dis- 
putes Act and a forum is created by s. 7 of the same Act to give relief and, 
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therefore, it is not open to contend that relief could be alternatively got from 
any civil Court. The context, therefore, in which the expression ‘‘entitled to 
receive’’ any benefit is used in sub-s. (2) of s. 33C does not justify the extended 
connotation of recoverability at law in a civil Court. For the reasons discussed 
above, we are of the view that s. 33C has not the effect of importing a provision 
with regard to limitation found in an analogous statute. 

The question is whether it is possible to accede to the contention that no limi- 
tation whatever is provided in the case of claims arising out of fndustrial dis- 
putes, regardless of the fact that the claims have become stale, the parties have 
changed their position and there has been an unreasonable delay in preferring 
the claims. It appears that having regard to the peculiar nature of industrial 
disputes and the conflicts that arise between labour and capital, it is now well- 
established that although the laws of limitation do not apply to industrial ad- 
judications, over-stale claims should not be encouraged or allowed. In Inder 
Singh & Sons, Ltd. v. Their Workmen® the Supreme Court has pointed out 
(p. 92): 

“It is true that laws of limitation which might bar any civil court from giving 
remedy in respect of lawful rights are not and should not be applied by the industrial 
tribunals. On the other hand it is a well-accepted principle of industrial adjudication 
that over-stale claims should not generally be encouraged or allowed, unless there is a 
satisfactory explanation for the delay. Apart from the obvious risk to industrial peace 
from the entertainment of claims after a long lapse of time, it is necessary also to take 
into account the unsettling effect this is likely to have on the employer’s financial arrange- 
ments, Whether a claim has become too stale or not will depend on the circumstances 
of each case. In Jhagrakhand Collieries (Private) Ltd. v. C. G. I. T.” where a claim 
for extra wages under cl (2) of this very Korea award came up for consideration this 
Court held that it would not be fair or just to allow the workmen the benefit of an in- 
crease directed by the award even prior to the date of the demand. A similar view was 
taken in this Court’s judgment in United Collieries, Ltd. v. Its Workmen™ While these 
cases do not lay down an absolute proposition as suggested on behalf of the respondent 
that relief can in no case be granted for a period prior to the demand they do strongly 
support the proposition that in deciding on the date from which the relief should be given 
the industrial tribunal ought to pay particular attention to the date when the demand was 
first made.” 

It is clear from the above that laws of limitation as such are not applicable to 
industrial adjudication, but, at the same time, over-stale claims are not to be 
encouraged. 

The question now is whether this principle applies to the Labour Courts consti- 
tuted under s. 7 of the Industrial Disputes Act, 1947. On this point the respond- 
ent-worker contends that all that the Labour Court is required to do under s. 
330 (2) is to determine by computation in terms of money any benefit that the 
worker was entitled to receive under a settlement or an award or under the provi- 
sions of Chap. VA of the Industrial Disputes Act, 1947, and such computation did 
not really involve any industrial adjudication and, therefore, all claims, including 
delayed claims, must be determined by the Labour Court. In order to see the 
correctness of this argument we will have to see the character of the Labour 
Courts, their constitution and functions. Merely because in a given case it 
will be very easy to compute any particular benefit in terms of money it will 
not mean that the Court is not one governed by principles of industrial adjudi- 
cation. The question has to be determined with reference to its constitution 
and functions, and if the constitution and functions involve principally indus- 
trial adjudication in its broadest sense, the Labour Court would be entitled to 
_ consider whether any claim preferred before it is stale or barred by unreason- 
able delay. As we pointed out above, the Labour Courts came into existence for 
the first time under the Industrial Disputes Act, 1947, as a result of the amend- 


9 [1961] II L.L.J. 89. ll [1961] 2 L.L.J. 75. 
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ment made thereto by the Industrial Disputes (Amendment and Miscellaneous 
Provisions) Act, 1956. Section 7(J) of the amended Act provides that the appro- 
priate Government may, by notification in the official Gazette, constitute one 
or more Labour Courts for the adjudication of industrial disputes relating to 
any matter specified in the Second Schedule and for performing such other func- 
tions as may be assigned to them under this Act. In this respect, they are 
comparable te the industrial tribunals which are constituted under s. 7A(J/). 
That section provides that the appropriate Government may, by notification in 
the official Gazette, constitute one or more Industrial Tribunals for the adjudi- 
cation of industrial disputes relating to any matter, whether specified in the 
Second Schedule or the Third Schedule. Before the Amending Act of 1956, 
there were only industrial tribunals and they performed all the functions under 
the Industrial Disputes Act, 1947, After 1956, in addition to the industrial tribu- 
nals, powers were given to the appropriate Government to constitute Labour 
Courts under s. 7 and National Tribunals under s. 7B. Bud all these Courts 
and tribunals, it should be noted, have been created for the avowed purpose of 
adjudication of industrial disputes. Therefore, the Labour Court is essentially 
an authority for the adjudication of industrial disputes, and would be governed 
by all the principles of industrial adjudication. It is trne that in addition to 
the adjudication of industrial disputes the Labour Court has been also asked 
to perform other functions assigned to it under the Act; for example, the func- 
tion under s. 33C(2) ; but that does not mean that while doing these functions, 
the Labour Court will ignore the principles of industrial adjudication. It is a 
forum specially created under the Industrial Disputes Act for determining a 
number of matters not only relating to awards and settlements under that Act 
but also matters which are ancillary to such awards and settlements and also 
for determining all questions under Chap. VA of the Industrial Disputes Act. 
Essentially, therefore, the Labour Court is a tribunal for industrial adjudica- 
tion and, therefore, the principles which govern industrial adjudication before 
an industrial tribunal must also apply to the cases before a Labeur Court. 


Even the history with regard to the constitution of these Courts will show 
the purpose for which they have been created. The Industrial Disputes Act, 
1947, when it came into force in April, 1947, did not provide for a suitable 
agency for the enforcement of the awards and settlements. That was first done 
by the Industrial Disputes (Appellate Tribunal) Act, 1950. Section 20 of that 
Act is very much similar to s. 33C of the Industrial Disputes Act, 1947, which 
was inserted in 1956. Sub-section (7) of s. 20 of the Act of 1950, provided 
that any money due from an employer under any award or decision of an indus- 
trial tribunal may be recovered as arrears of land revenue or as a public demand 
by the appropriate Government on an application made to it by the person en- 
titled to the money under that award or decision. Sub-section (2), which is 
important, was analogous to sub-s. (2) of s. 33C. It provided that where any 
workman is entitled to receive from the employer any benefit under an award 
or decision of an industrial tribunal which is capable of being computed in terms 
of money, the amount at which such benefit should be computed may, subject 
to the rules made under this Act, be determined by that industrial tribunal, 
and the amount so determined may be recovered as provided for in sub-s. (J). 
Tt will be seen from sub-s. (2) of s. 20 of the Act of 1950, that what is now neces- 
sary to be done by the Labour Courts under s. 383C(2) had to be done by the 
industrial tribunals themselves. This Act of 1950 was repealed by the Indus- 
trial Disputes (Amendment and Miscellaneous Provisions) Act, 1956, by ‘which, 
as referred to above, the Labour Court was, for the first time, constituted, and 
s. 33C also was inserted. In fact, s. 33C is in a large measure a re-enactment 
of s. 20 of the Industrial Disputes (Appellate Tribunal) Act. 1950, with only 
this variation in it, namely, that the computation of any benefit in terms of 
money was now left to the Labour Court instead of to the industrial tribunal, 
which among the tribunals constituted after 1956, was the lowest. It cannot be 


118 THE BOMBAY LAW REPORTER, [VOL LXV. 


doubted that when an industrial tribunal dealt with a matter which fell under 
s. 20(2), Industrial Disputes (Appellate Tribunal) Act, 1950, it was principally 
guided by the principles of industrial adjudication. Now that the jurisdiction 
is given to the Labour Courts, we do not see any reason why the same principles 
regarding industrial adjudication should not govern when similar functions 
which were formerly carried out by the industrial tribunals have now to be 
carried out by the Labour Courts. 

In this context, ‘even the wording of s. 38C (2) may be noted, any benefit may be 
determined by the Labour Courts and the amount so determined may be re- 
coveréd'as provided for in sub-section (7). It is contended that the word ‘may’ 
in this context meant ‘shall’. It is also well established that in the statutes which 
authorize persons to do acts for the benefit of others, or, as it is sometimes said, 
for the public good or the advancement of justice, the word ‘may’ means ‘shall’. 
But it is worthy of note that whereas, in sub-s. (J), the word ‘shall’ has been 
used, requiring the appropriate Government to issue a certificate for the unpaid 
amount, in sub-s. (2) that word is not used. This, it is contended for the peti- 
tioner, must have been deliberately done with a view to invest the Labour Court 
in the discharge of its various functions which were formerly discharged by the 
industrial tribunals with certain amount of discretion in computing and award- 
ing claims. Howsoever that might be there can be hardly any doubt that the 
Labour Court while doing functions under s. 883C(2) is as much governed by 
the general principles of industrial adjudication as an industrial tribunal and 
since these principles discourage over-stale and delayed claims being entertained, 
the Labour Court functioning under sub-s. (2) will have the power not to enter- 
tain such’ claims, although no law of limitation applied to it. 

Referenée may be made in this connection to s. 15 of the Payment of Wages 
Act already referred to. No doubt, that section says that the claim has to be 
-preferred within six months, but there is a further proviso which says that if 
there is delay, the authority will decide whether it is an unreasonable delay. 
Industrial disputes are required to be settled as early as possible. Therefore, 
undue delay or laches would not be countenanced by the Labour Court. Whe- 
ther there has been an unreasonable delay is a question to be decided by the 
Labour Court in its discretion. All that we need say now is that the Labour 
Court functioning under s. 388C (2), though not governed by the laws of limitation 
which might bar a civil Court from giving relief in respect of a lawful right, 
will be entitled not to encourage or allow over-stale claims unless there is a 
‘satisfactory explanation for the delay. 

In this case, respondent No. 1 has proceeded on the footing that the law of 
limitation does not apply and, therefore, it is not prevented from entertaining 
the claim. In view of the opinion expressed above, respondent No. 1 will have 
to consider whether there has been an unreasonable delay in making the claim, 
and.if so, a reasonable explanation has been offered and then proceed to deter- 
‘mine the matter on merits. 

Respondent No. 1 is, therefore, directed to reconsider the question of limita- 
tión raised in the light of the above remarks and decide the same. Parties to 
bear their own costs. 

Order accordingly. 
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Before Mr. Justice Patel and Mr. Justice Palekar, 


BALKRISHNA DHARAMDAS VORA v. THE POONA MUNICIPAL 
CORPORATION.?* 

Bombay Provincial Municipal Corporations Act (Bom. LIX of 1949), Secs. 406, 411, 413, 132; 
Schedule, Chapter VIII, Rule 16—Whether legality of tax imposed by Municipality 
can be challenged by suit in Civil Court—Expression “tax fixed or charged” in s. 406(1) 
whether covers legality of tax—Applicability of s. 132 (1) (b) and s. 132(2) (b). 


Where a municipality imposes a tax under the Bombay Provincial Municipal Cor- 
porations Act, 1949, the Civil Court can entertain a suit challenging the legality of 
the imposition of the tax or the liability of an asgessee to pay the tax. 

In s. 406(1) of the Bombay Provincial Municipal Corporations Act, 1949, the words 
“tax fixed or charged” do not cover the vires of the tax or the legality of the tax 
which is sought to be levied but mean the amount or quantum of tax. 

Ankleshwar Municipality v. Chhotalal' and Gopal Mills Co. Ltd. v. Broach Bor, 
Mun.’ referred to. 

Under s, 132 of the Bombay Provincial Municipal Corporations Act, 1949, if property 
is not directly applied for worship or for charitable purpose but only its income, 
that is, the property is indirectly applied for such public purpose, it will fall 
within cl. (b) of sub-s, (2) of s. 132 and will be liable to general tax. The question 
in each case that must be considered is whether the lands or the buildings are directly 
applied for worship or for charitable purpose so as to be exempted from tax under 
s. 182 (1) (b) of the Act. 

BaLKRISHNA and three other (plaintiffs) are the Trustees of the Ramkorebai 
and Laxmibai Hindu Sanatorium, Shivajinagar, Poona. A sanatorium above- 
named was established for change for convalescent patients who are given blocks 
for short periods on payment of what the Trustees call a licence fee. The Trust- 
fund came into existence in about 1930 by the will of one Vithaldas Gopaldas. 
The buildings, however, came into existence in 1936-37 after which a trust deed 
was executed in regular form. Thereafter two more additional trust deeds were 
executed in 1940 and 1943. This became necessary because some of the trustees 
either retired or died. The trust finally came to be named as Ramkorebai and 
Laxmibai Hindu Sanatorium. Uptil 1950, the Suburban Municipality of Poona 
within whose limits these buildings were situated had exempted this Trust from 
the payment of general tax. After the Bombay Provincial Municipal Corpora- 
tions Act, 1949, was passed, the municipalities of Poona were reconstituted into 
a Municipal Corporation on February 15, 1950. The Municipal Corporation 
sought to charge the Trust in respect of the properties falling within its limits 
to a general tax for the year 1951-52. Representations of the plaintiffs to the 
Commissioner failed. The tax for the year 1951-52 was Rs. 608 and it was paid 
finally by the plaintiff on February 27, 1953, under protest. In respect of the 
tax for the year 1952-58, final order was passed on January 24, 1953. The 
amount was Rs. 440. This amount was also paid along with the first amount. 
The plaintiffs then instituted the present suit for a declaration that the property 
belonging to the Trust was solely used and occupied for a publie charitable 
purpose and as such was exempt from payment of general tax. They prayed 
for consequential injunction restraining the Poona Municipal Corporation (de- 
fendant) from recovering the said tax. They also claimed refund of Rs. 962, 
the amount of general tax for the years 1951-52 and 1952-53. 

The defendant resisted the suit. It contended that the Trust was recovering 
rent from those who visited the Sanatorium and therefore was liable to pay the 
general tax under the statute in force. It also denied the allegations of the 
plaintiffs that the Trust was providing all the amenities to the visitors such as 

* Decided, August 29, 1962. Second Appeal Civil Judge, Junior Division, Poona, in Civil 
No. 929 of 1957, against the decision of B. N. Buit No. 1177 of 1953. 

ukh, IL Extra Assistant Judge, Poona, 1 (1964) 57 Bom. L.R, 547. 


in Oivil Appeal No. 115 of 1955, confirming the 2 (1956) 58 Bom. L.R. 300. 
decree passed by A. 8. Shiralkar, IV Joint ° 
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furniture, utensils, and other services for those premises. It was, also, con- 
tended that such a suit was not competent, and that the suit was barred by 
limitation. The trial Court held that the suit was not barred by time but that 
it was not maintainable. Though it held that the Trust was for the public cha- 
ritable purpose and that the properties were used for that purpose, it held, fit 
did not provide free accommodation. It held that the property was not exempt 
from taxation. Accordingly, it dismissed the plaintiffs’ suit. This judgment 
was confirmed in appeal. 


THE plaintiffs appealed to the High Court. 


U. R. Lalit, for the appellant. 
M. A. Rane, for the respondent. 


Pare, J. [His Lordships after setting out the facts, proceeded.] The first 
question that arises is whether a suit of this nature is competent. It is argued 
on behalf of the Municipal Corporation that we are concerned with a taxation 
statute, that the proper machinery is provided for ventilating the grievances 
against the said taxation, and, therefore, a civil Court would have no jurisdic- 
tion to.entertain a suit. -According to him, the questions involved are questions 
which fall.within the ambit of the machinery provided by the Act. On the 
other hand, it is argued on behalf of the plaintiff that the question involved in 
the present case is one of the power of the Municipality to recover this tax from 
the Institution in question, i.e. legality of imposition or levy of the tax, and 
does not fall within the ambit of the machinery provided for by the Act. Mr. 
Lalit on behalf of his client relied on Western India Prospecting Syndicate Lid. 
v. The Municipal Corporation of the City of Ahmedabad’ decided by Mr. 
Justice Shah sitting as a single Judge which very clearly supports him. Mr. 
Rane seeks to challenge the correctness of this decision. 

Now, the scheme of taxation adopted under the Act is practically similar to 
the one under the Bombay Municipal Boroughs Act and the Bombay District 
Manicipalities Act except in some minor particulars. The right to tax is pro- 
vided by s. 127 which enables the Corporation to impose property taxes and 
the other taxes mentioned therein. Section 129 defines what would be included 
within. the meaning of the words ‘‘property taxes’? and what should be the 
rate. Section 132 requires the corporation to levy general tax on all buildings 
and lands except those mentioned in it. The other provisions are in respect of 
water and conservancy taxes. In respect of these taxes, rules have been pro- 
mulgated as part of the Act by a Schedule which has under s. 403 the same 
effect as if it formed part of the Act. Taxation rules are in Chap. VIII of 
Schedule A. Rule 7 provides how rateable value has to be fixed. Rule 8 
enables the Commissioner to call for any information or return from an owner 
or occupier or enter and inspect such assessable premises. Rule 9 requires the 
Commissioner to keep an assessment hook which has to contain (a) a list of all 
buildings and lands in the city with proper deseription sufficient to identify 
them ;(b) the rateable value of each such building and land; (e) the name of 
the person primarily liable for the payment of the property-taxes: (d) if any 
such building or land is not liable to be assessed to the general tax, the reason 
for such non-liability ; (e) the rates of property taxes, the amount at which each 
building or land is assessed to each of the property-taxes, if any, Jeviable there- 
on, Entry at (e) is to be made after certain formalities are complied with. 
Rule 13 requires a public notice to be given after entries in cls. (a), (b), (c) and 
(d) of r. 9 have been completed. Rule 14 gives the right of inspection and 
taking extracts to those who claim to be owners or oceupiers of premises. Rule 15 
provides limit of time for filing complaints against entries made in the book. 
Sub-rule (2) of r. 15 provides for a special notice in certain cases. Rule.16 
enables a person aggrieved to make a complaint against the amount of any rate- 
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able value entered in the assessment book or against the mention of the name 
of any person as primarily liable for the payment of property taxes or against 
the treatment of any building or land as liable to be assessed to the general tax, 
in the manner provided. Rule 17 requires a register of all such complaints to 
be maintained and a notice of hearing of the day and time and place to be given 
to the party concerned. Rule 18 provides for a hearing to be given by the 
Commissioner. Rule 19 provides that when all such complaints have been dis- 
posed of and the entries required by cl. (e) of r. 9 have been completed in the 
ward assessment-book, the book shall be authenticated by the Commissioner. 
Under this rule he has to certify under his signature that except as amend- 
ments have been made, no valid objection is made to the rateable value. Sub- 
rule (2) requires that such assessment book shall be accepted as a conclusive 
evidence of the amount of each property-tax leviable on each building. Rule 20 
enables the Commissioner to amend the assessment-book under certain contin- 
gencies during the course of the year. It is clear that though r. 16 enables an 
aggrieved person to make a complaint against the treatment of any building or 
land as liable to be assessed to general tax, cl. (e) of r. 9 requires only an entry 
to show the taxes at which such building or land is assessed. Moreover the 
certificate under r. 19 by the Commissioner is also to the effect that no valid 
objection has been made to the rateable values entered in the book. Sub- 
section (Z) of s. 406 of the Bombay Provincial Municipal Corporations Act; 
1949, provides for an appeal against rateable value or tax fixed or charged under 
this Act. Section 413 of the Act provides that every rateable value fixed under 
the Act against which no complaint is made as provided, and the amount of 
every sum claimed from any person under the Act on account of any tax, if no 
appeal therefrom is made as hereinbefore provided, and the decision of the 
Judge aforesaid upon any appeal against any such value or tax if. no appeal is 
made therefrom under s. 411 and if such appeal is made the decision of the 
District Court in such appeal shall be final. 

It is clear from all these provisions read together that the intention of the 
Legislature in providing for this machinery is only to enable matters of rate- 
able value and the fixation of the taxes on the basis of such rateable value to be 
decided by the machinery provided in the Act, and if this is the only machinery 
that is provided under the Act, the case would clearly fall within the principles 
of the decision in Ankleshwar Municipality v. Chhotalal’ and Gopal Mills Co. 
Lid. v. Broach Bor, Mun.? In both these cases, it has been held that the juris- 
diction of the civil Court is excluded only to the extent to which machinery is 
provided under the Act for ventilating the grievances of the tax-payers. In 
the first case it was held that it is not within the competence of a Magistrate who 
hears appeals against the taxes to enter into the question as to whether or not 
the tax levied was within or without the powers of the municipality. In the 
second case, a right of filing a suit in a case where the plaintiff alleged that the 
tax levied or sought to be recovered was ultra vires or beyond the powers of 
municipality was held to be competent; in both the cases the principle followed 
being the same as mentioned above. 

Mr. Rane, however, relied as we stated on r. 16 saying that the seope of appeal 
under s. 405 of the Bombay Provincial Municipal Corporations Act, 1949, 
must be decided by reference to what the Commissioner can decide, as 
was done in Ankleshwar Municipality v. Chhotalal. It is indeed true that 
we must also take the powers of the Commissioner into account while 
deciding the scope of the appeal under the Act. However, the words used in 
s. 406(J) of the Act, in our view, do not cover the vires of the tax or the lega- 
lity of the tax which is sought to be levied. It provides for appeals against 
rateable value or tax fixed or charged, and, in our view, looking to the general 
scheme of the Act, by the words ‘‘tax fixed or charged’’ what was meant was 
the amount or quantum of tax and not the legality of the same. This view is 
further strengthened by s. 413 which gives finality to the rateable value fixed un- 
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der the Act and the amount or the sum claimed and nothing else. Exclusion of the 
Jurisdiction of the civil Court is not to be lightly inferred. There is no express 
provision by which the jurisdiction of the civil Court is excluded in all matters 
that-the Commissioner may be able to decide. Moreover, finality is given only 
to decisions regarding the rateable value and the amount of tax and not to any 
other matter that the Commissioner may incidentally decide. It seems that 
the scope of the disputes that fall to be decided under the rules of assessment 
and in appeals under ss. 406 and 411 was intended to be limited ànd for a good 
reason. There is no scope for testing the decision in any superior Courts with 
the result that the parties may in complicated cases suffer substantially. It 
seems to us, therefore, that it is always open for the civil Court to entertain a 
suit where-the question is one of legality of the taxation or the liability of the 
assessee to pay the tax. 

It is argued that the plaintiffs recover rent from the occupants of the Sana- 
torium, and, therefore, a general tax must be levied under s. 132 of the Act. 
The actual words used in the section, therefore, fall to be considered. The sec- 
tion is as follows :— 

(1) The general tax shall be levied in respect of all buildings and lands in the City 
except—... 

(b) buildings and lands or portions thereof solely occupied and used ‘for public wor- 
ship or for a public charitable purpose;... l 

” (2) The following buildings and lands or portions thereof shall not be deemed to be 
solely occupied and used for public worship or for a publie charitable purpose... 
namely:—... 

(b) buildings or lands or portions thereof in respect of which rent is derived, whether 
such rent is or is not applied solely to religious or charitable purposes. 
The real dispute centres round sub-cl. (b) of sub-s. (2) and the question is 
whether the properties fall within the category of those for which ‘‘rent is de- 
rived, whether such rent is or is not applied solely to religious or charitable 
purposes.’’ The intention of the Legislature is to distinguish between two kinds 
of properties even though it might appear that the properties are being applied 
to charitable purposes. Clause (b) of sub-s. (J) exempts buildings or lands 
which are solely occupied and used for the purpose, and an exception is created 
to that clause by sub-cl. (b) of sub-s. (2) in cases where rent is recovered but 
which rent is used for the purposes of some charitable purpose, the difference 
being that in the first case the land or building is directly applied for a chari- 
table purpose or for worship, while in the second case the property is indirectly 
applied for the worship or charitable purpose. This can be well illustrated by 
taking one or two concrete examples. In the case of a temple which is used for 
public worship and for housing the deity, the temple is clearly used directly for 
the public purposes. Supposing, however, that some shops are attached to the 
temple which are given to shop-keepers who pay rent and such rent is applied 
for the uses of the temple. The shops, in such a case, the income of which is 
used for the religious purpose, would fall within cl. (b) of sub-s. (2) and would 
be liable to tax. But if instead of the premises being shops, if they are Dharma- 
shala rooms where visitors are given shelter without any charges, or such nomi- 
nal charges as are necessary for the upkeep of the buildings, then they would 
fall within cl. (b) of sub-s. (J) and would not be liable to tax. To take another 
case, suppose an educational institution has got some property under its control 
which is being rented and the income derived from the rents is utilised for its 
purposes. In this case again, the property is not directly applied to the public 
purpose but only its income, that is, the property is indirectly applied for the 
public purpose, and, therefore, will fall within cl. (b) of sub-s. (2). The ques- 
tion, therefore, in each case that must be considered is whether the lands or the 
buildings are directly applied for worship or for charitable purpose. It is to 
this question, therefore, that we must address ourselves. 

[The rest of the judgment is not material to this report. ] Suit decreed. 
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Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice K. K. Desai. 


SULEMAN FAKRUDDIN ANSARI v. S. B. KULKARNI.* 


Bombay Provincial Municipal Corporations Act (Bom. LIX of 1949), Sec, 16(1); The Sche- 
dule, Chapter I, Election Rules, Rule 9—Constitution of India, Arts. 226, 227, 329(2)— 
Whether candidate’s failure to sign nomination paper renders his nomination invalid 
—Commissioner whether can reject nomination paper on grounds other than grounds 
specified in°r. 9(2) (h)—Power of High Court to set aside order of returning officer 
before election takes place. 


If a candidate fails to sign his nomination paper as required under r, 9(2)(c) of 
the Election Rules contained in Chapter I of the Schedule to the Bombay Provincial 
Municipal Corporations Act, 1949, his nomination will be rendered invalid. 

Brijendralal v, Jwalaprasad,’ applied. 

Ratan Anmol Singh v. Atma Ram’ and Rosamma v. Balakrishnan," distinguished. 

Durga Shankar Mehta v. Thakur Raghuraj Singh; Thakur Pratap Singh v. Shri 
Krishna Gupta’ and Ramayan v. Rajendra Pd. Singh,’ referred to. 

Under the Bombay Provincial Municipal Corporations Act, 1949, the Commissioner 
has the power to scrutinise nomination papers and he can also reject a nomination 
paper not only on the grounds specified in clause (h) of rule 9(2) of the Election 
Rules contained in Chapter I of the Schedule to the Act, but algo on other grounds, 

Ordinarily the High Court will not stay an election or pass any order which will 
result in the election being postponed. Where, however, the matter is brought be- 
fore the High Court sufficiently in advance, where the matter can be heard and 
disposed of before the polling is due to take place and where there is an error appa- 
rent on the face of the record, the High Court can correct that error. Therefore, 
relief should not be refused merely because the petitioner can pursue another re- 
medy by filing an election petition after the election is held. Each case should be con- 
sidered on its own facts and where without staying or postponing the election it is 
possible to put matters right before the election takes place, it may in appropriate 
cases be desirable to do so. 

Shankar v. Ret. Offr. Kolaba,’ distinguished. 

N. P. Ponnuswami v. Returning Officer, Namakkal Constituency,’ Narendra Nath 
v. Bally Municipality’ and Narayan Bhaskar Khare v. The Election Commission of 
India,” referred to. 

The powers of the High Court under arts. 226 and 227 of the Constitution of 
India are very wide and it is open to the Court to set aside in appropriate cases the 
order of an officer, which is contrary to or not in accordance with law. The High 
Courts power under art, 226 is not restricted to the writs specifically referred to 
in this article, but the High Court has also power to issue to any person or authority 
directions, orders or other writs for the enforcement of any of the fundamental 
rights and for any other purpose. The question whether the power should be 
exercised in any particular case must be decided having regard to the facts and 
circumstances of that cage. 

Shankar v. Ret. Ofr., Kolaba,” and Phoolchand v. Nagpur University,” referred to, 


Tr facts appear in the judgment. 


8. V. Gupte, with K. J. Abhyankar, for the petitioner. 
Y. S. Chitale and Mrs, S. B. Tarkunde, for opponent No. 1. 
R. B. Kotwal, Government pleader, with M. V. Paranjpe, for opponent No. 2. 


CHAINANI C.J. The facts giving rise to this petition are briefly these. The 
general elections for electing councillors of the Poona Municipal Corporation 
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are to be held on September 23, 1962. The last date for filing nomination pa- 
pers was August 31, 1962. September 5, 1962, was fixed as the date for scrutiny 
of nomination papers. The petitioner and opponent No. 2 had filed nomination 
papers from Ward No. 4. Opponent No. 2 submitted three nomination papers 
Nos. 32, 33 and 34. These nomination papers did not bear his signature. An 
objection was, therefore, raised that as opponent No. 2 had not signed the nomi- 
nation papers, as required by cl. (c) in sub-r. (2) of r. 9 of the lection Rules 
contained in the Schedule to the Bombay Provincial Municipal Corporations Act, 
the nomination papers were invalid. The Municipal Commissioner, who is the 
returning officer, heard all the parties and thereafter overruled the objection. 
Tn his opinion two points arose for consideration : 

(1) Whether willingness of the candidate to accept the nomination must be 
signified by his signature only and in no other manner. 

(2) If signature is not obligatory and a candidate may express his willingness 

in some other maner, whether Shri Mithapalli has clearly expressed his willing- 
ness to accept the nomination. 
On the first point the Municipal Commissioner took the view that the signature 
of the candidate is required for the purpose of knowing whether he is willing 
to accept the nomination, that although it is advisable that the candidate’s 
willingness should be signified by signature, it would be adequate if the purpose 
is fulfilled in some other manner and that consequently the mere absence of 
the signature of the candidate would not by itself invalidate the nomination, if 
the candidate has signified his willingness unambiguously in some other man- 
ner. On the second point the Municipal Commissioner took into consideration 
the facts that opponent No. 2 had himself obtained three blank nomination pa- 
pers from the Municipal Commissioner and had personally signed on the counter- 
foils for having received the blank forms, that he himself had paid the deposit 
of Rs. 100 on August 31, 1962, as required by Election Rule No. 10, that the 
receipt for this amount had been issued in his name and that opponent No. 2 had 
personally handed over three nomination papers to the Municipal Commissioner. 
Tu his opinion these facts clearly indicated that he was not only willing, but 
even anxious to accept.the nomination and to stand for the election. The Muni- 
cipal Commissioner, therefore, held the nomination of opponent No. 2 to be 
valid. The order passed by him is being challenged before us in this petition. 

In order to consider the various arguments, which have been advanced before 
us, it is necessary to refer to the relevant provisions of the Bombay Provincial 
Municipal Corporations Act and the Rules: Section 14 of the Act states that 
elections of councillors shall be held in accordance with the rules. Sub- 
section (J) of s: 16, in so far as it is material, provides that if the validity of 
any election is questioned, whether by reason of the improper rejection by the 
Commissioner of a nomination ... any person enrolled in the municipal election 
roll may, at any time within ten days after the result of the election has been 
declared, submit an application to the Judge for the determination of the ques- 
tion. One of the grounds on which the election may, therefore, be questioned 
is that the Commissioner had improperly rejected a nomination paper or nomi- 
nation papers. Section 403 lays down the procedure, which is to be followed 
in an election inquiry. Sub-section (3), in so far as it is material, states that 
if, after making such inquiry as he deems necessary, the Judge finds that... 
the result of the election has been materially affected by the improper accept- 
ance or rejection of any nomination or by reason of the fact that any person 
nominated was not qualified or was qualified for election...he shall declare 
the election of the returned candidate to be void and if he does not so find he 
shall confirm the election of the returned candidate. An election may, there- 
fore, be set aside, if the Judge hearing the election petition finds that the result 
of the election has been materially affectetl by the improper acceptance or re- 
jection of any nomination. Sub-section (6) of this section states that the 
Judge’s order under ‘his section shall be conclusive. Sub-section (7) provides 
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that every election not called in question in accordance with the foregoing pro- 
visions shall be deemed to have been to all intents a good and, valid election. 
Section 453 provides that the rules in the Schedule as amended from time to 
time shall be deemed to be part of this Act. The election rules, under which 
the election of the councillors is to be held, are contained in Chapter I of the 
Schedule to the Act. The material rule is r. 9. Sub-rule (Z) of this rule pro- 
vides that candidates for election at a ward election must be duly nominated 
in writing in atcordance with the provisions hereinafter contained. Sub-rule (2) 
states that with respect to such nominatious, subject to sub-r. (3), the following 
provisions shall have effect, viz, 

(a) nomination papers shall be in Form A;... > 

(c) each nomination paper must state the name, abode and description of the candi- 
date in full, and be subscribed by two persons entitled to vote at the election as proposer 
and seconder and must bear the signature of the person nominated in token of his willing- 
ness to. be so nominated; 

(d) every nomination paper subscribed and signed as aforesaid must be delivered at 
the Commissioner's office before five o’clock in the afternoon of the day fixed for the 
nomination of candidates;... 

(h) if any person nominated— 

(i) is not enrolled in the municipal election roll as voter of a ward, 

(ii) has not made or caused to be made the deposit referred to in sub-r. (1) of 
r. 10, or 

(hi) is disqualified under any provision of this Act for being a councillor, the Com- 
missioner shall declare such person’s nomination invalid; 


Clauses (i), (j), (k) and (l) provide for certain contingencies. Clause (¢) 
states that if there is no valid nomination, it shall be deemed that no councillor 
has been elected and proceedings for filling the vacancy or vacancies shall be 
taken under s. 18. Clause (j) lays down what is to happen when the number 
of valid nominations is less than that of the vacancies. Clause (k) states that 
if the number of valid nominations is the same as that of the vacancies, the 
persons nominated shall be deemed to bo elected. Clause (1) lays down that 
if the number of valid nominations exceeds that of the vacancies, the election 
of councillors shall be made from among the persons nominated. 


Mr. Kotwal, who appears on behalf of opponent No. 2, has first urged that 
we should not interfere at this stage. The election is still to be held. It will 
be open to the petitioner to challenge the election on the ground that the nomi- 
nation papers jof opponent No. 2 had been wrongly accepted. The petitioner is, 
therefore, not without an alternative remedy. Mr. Kotwal has, therefore, 
contended that as the petitioner can urge the same grounds, on which he 
has questioned the action of the returning officer in accepting the nomination 
papers of opponent No, 2, in an election petition, we should not at this stage 
exercise our powers under arts. 226 and 227 of the Constitution. He has relied 
on the decision of this Court in Shankar v. Ret. Ofr. Kolaba.’ That was, how- 
ever, a case of an election to the Bombay Legislative Assembly. In view of 
art. 829(b) of the Constitution it was held that the only way any matter relat- 
ing to or in connection with such an election can be called in question is by an 
election petition and that consequently this Court could not issue a writ under 
art. 226 of the Constitution, in order to correct the decision of the returning 
officer before the election was held. In this case, therefore, the jurisdiction 
of this Court was held to have been taken away by art. 329 of the Constitution. 
That is not the position in the case before us. Mr. Kotwal has also relied on 
the decision of the Supreme Court in N. P. Ponnuswami v. Returning Officer, 
Namakkal Constituency.2 One of the conclusions arrived at by Fazl Ali J. 
has been summed up in the judgment in the following words (p. 234): 

“In conformity with this principle, the scheme of the election law in this country as 
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well as in England is that no significance should be attached to anything which does 
not affect the ‘election’; and if any irregularities are committed while it is in progress 
and they belong to the category or class which, under the law by which elections are 
governed, would have the effect of vitiating the ‘election’ and enable the person 
affected to call it in question, they should be brought up before a special tribunal by 
means of an election petition and not be made the subject of a dispute before any 
court while the election is in progress.” 

On the basis of these observations, it has been urged that no rêlief should be 
granted to the petitioner at the present stage, but that he should be directed to 
seek his remedy later on by an election petition. The decision in Ponnuswama’s 
case has been considered by the Calcutta High Court in Narendra Nath v. Bally 
Hunicipality.2 As pointed out by the Calcutta High Court, the case before the 
Supreme Court was one under the Representation of the People Act, which had 
to be decided in the light of art. 329 of the Constitution, under which no election 
can be called in question except by an election petition presented after the elec- 
tion is over. After giving due weight to the obsrvations made by the Supreme 
Court, the Calcutta High Court has held that the High Court has jurisdiction 
to, and may, interfere, even at the pre-election stage, if it finds that a candidate’s 
nomination paper for a municipal election had been improperly rejected. 


Mr. Kotwal has also urged that we should not take any action at this stage, 
because if an election petition is subsequently filed, the Judge inquiring into the 
petition might take a different view and thereby set at naught the order made 
by this Court. There does not appear to be much force in this argument. 
The Judge hearing the election petition will be subject to the superintendence 
of this High Court under art. 227 of the Constitution. He will, therefore, be 
bound to follow the law as laid down by this Court. 


Shankar Nanasaheb’s case was decided on December 4, 1951. Since then nu- 
merous cases have come before this Court, in which this Court has interfered 
at the pre-polling stage or before the election took place. It seems to us that 
it would not be right or proper to lay down any hard and fast rule in this matter. 
In Narayan Bhaskar Khare v. The Election Commission of India,4 it has been 
stated that 

“ |,.The well recognised principle of election law, Indian and English, is that elec- 
tions should not be held up and that the person aggrieved should not be permitted to 
ventilate his individual interest in derogation of the general interest of the people, which 
requires that elections should be gone through according to the time schedule.” 
Ordinarily the High Court should not therefore stay an election or pass any 
order, which will result in the election being postponed. Where, however, the 
matter is brought before the High Court sufficiently in advance, where the mat- 
ter can be heard and disposed of before the polling is due to take place and 
where there is an error apparent on the face of the record, we see no reason why 
this Court should not correct that error. For instance, if a returning officer 
Tejects a nomination on wholly inadequate grounds, it would save public time 
and money, as well as expense, inconvenience and hardship to the parties, if the 
returning officer’s action is corrected before the election takes place. In our 
opinion, therefore, relief should not be refused merely because the petitioner 
can pursue another remedy by filing an election petition after the election is 
held. Hach case should be considered on its own facts and where without stay- 
ing-or postponing the election it is possible to put matters right before the elec- 
tion takes place, it may in appropriate cases be desirable to do so. 

The next argument of Mr. Kotwal is that the Municipal Commissioner has no 
power to scrutinise nomination papers or to reject any nominations, except on 
the grounds specified in el. (A) in sub-r. (2) of r.9. He has pointed out that there 
is no provision either in r. 9 or in any other rule giving power to the Municipal 
Commissioner to scrutinise nomination papers. Also apart from cl. (A) there 
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is no other provision empowering the Commissioner to reject nomination papers. 
Rule 7 empowers the Commissioner to fix the days on which the nomination 
papers may be filed. There is no similar provision empowering the Commis- 
sioner to fix a day for scrutiny of nomination papers. It has, therefore, been 
urged that the Commissioner has no power to reject a nomination paper, except 
on the grounds mentioned in el. (A) in sub-r. (2) of r. 9. Stub-clauses (4) and 
(iti) of el. (A) will apply, even in cases in which the candidate is duly nomi- 
nated. Sub-rule (J) of r. 9 states that candidates must be duly nominated in 
accordance with the provisions of this rule. If, therefore, a candidate is not 
nominated in accordance with the rules, he cannot be said to have been duly 
nominated and his nomination will not be valid. For instance, if a candidate 
is only proposed but not seconded, it will not be possible to hold that his nomi- 
nation is valid. A nomination may, therefore, be invalid,on grounds other 
than those mentioned in cl. (h). Consequently, there is no force in the argu- 
ment that a nomination paper can be held to be invalid or rejected only on the 
grounds mentioned in el. (4). 

Clauses (#), (j), (Æ) and (l) in sub-r. (2) of r. 9 refer to valid nominations, 
and lay down the procedure, which is to be followed when there are valid nomi- 
nations. These clauses, therefore, contemplate a decision by some authority as 
to which nomination papers are valid. Sub-section (J) of s. 16 states that the 
validity of an election may be questioned by reason of the improper rejection 
by the Commissioner of a nomination. This section read with clauses (i), (j), 
(k) and (l) in sub-r. (2) of r. 9, therefore, clearly implies a power in the Com- 
missioner to scrutinise and reject a nomination paper. The Commissioner may, 
therefore, reject a nomination paper not only on the grounds specified in cl. (h), 
but also on other grounds. ; . 

Mr. Kotwal has further urged that even assuming that it was the duty of 
the Commssioner to scrutinise the nomination papers, he has already performed 
that duty. It may be that his decision is wrong. But while exercising its 
powers under arts. 226 and 227 of the Constitution, the High Court does not 
act as a Court of appeal. Mr. Kotwal has urged that as the Commissioner has 
already decided the matter, we cannot ask him to substitute our decision for his. 
In support of this contention he has relied on the observations of Chagla C.J. 
in Shankar Nanasaheb’s case (p. 141) : 

“|.-This is not a case where the Returning Officer has refused to decide the objec- 

tions raised to the nomination. He has decided as he is bound to do under the statute. 
The objection taken is in substance that his decision is erroneous and that he should 
have decided not in the manner that he has done but in favour of the petitioner. There- 
fore, what the Court is called upon to do on this petition for a writ of mandamus is to do 
something which the public officer under the statute has to do, viz. to take away the 
decision from the Returning Officer, put itself in the position of the Returning Officer, 
give a decision on the objection, and direct the Returning Officer to give effect not to his 
own decision but to the decision of the Court. In our opinion this is not the function 
of a writ of mandamus. A petition for mandamus does not constitute the Court which 
issues the writ a Court of appeal from the decision of the public officer against whom 
the writ is intended to be directed.” 
These observations must be read in the context of the facts of the case, which 
as I have pointed out was the case of an election to the Bombay Legislative 
Assembly, to which art. 329 of the Constitution applied. Mr. Kotwal also re- 
ferred to the observations of Mudholkar J. in Phoolchand v. Nagpur Univer- 
sity.6 

“| ..I£ we were to Interfere with the matter which obviously is within the compe- 
tence of the Chancellor, we would be encroaching upon the powers of an authority 
created by statute.” . 

It is true that the High Court, while exercising its powers under arts. 226 


5 (1956) 59 Bam. L.R. 300. 
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and 227 of the Constitution, does not act as a Court of appeal. But we do not 
read the above observations of Chagla C.J. and Mudholkar J. as laying down 
that this Court has no jurisdiction to correct the decision of a returning officer, 
even when it is patently wrong. The powers of this Court under arts. 226 and 
227 are very wide and it is open to this Court to set aside in appropriate cases 
the order of an officer, which is contrary to or not in’accordance with law. It 
is hardly necessary to point out that the High Court’s power under art. 226 
is not restricted to the writs specifically referred to in this articl®, but the High 
Court has also power to issue to any person or authority directions, orders or 
other writs for the enforcement of any of the fundamental rights and for any 
other purpose. The question whether the power should be exercised in any par- 
wee case must be decided having regard to the facts and circumstances of 
that case. ' 

That takes us to the principal question, which has been argued before us, and 
that is whether the failure of a candidate to sign a nomination paper makes his 
nomination invalid. Sub-rule (J) of r. 9 lays down that a candidate must be 
duly nominated in accordance with the provisions of this rule. If, therefore, 
the provisions of this rule are not followed, the candidate cannot be said to have 
been duly nominated. Clause (a) in sub-r. (2) of r.-9 provides that the nomi- 
nation papers shall bein Form A. This Form A provides for a declaration being 
made by the candidate in the following words: ‘‘I hereby declare that I agree to 
this nomination.” The Form algo provides for the candidate signing below this 
declaration. Clause (c) in sub-r. (2) requires that the nomination paper must 
bear the signature of the person nominated, in token of his willingness to be so 
nominated. Clause (d) also states that a nomination paper, which is signed as 
aforesaid, must be delivered at the Commissioner’s office. If these two els. (c) 
and (d) are read along with Form A, it will be clear that the rules require that 
the candidate should himself sign a declaration in the nomination paper itself 
that he agrees to his nomination. The object of these provisions no doubt is to 
prevent persons from being nominated, who are not willing to stand for the 
election. These provisions, therefore, require that every candidate must signify 
his willingness to be nominated. This willingness is to be expressed by signing 
below the declaration in Form A. The signature is, therefore, not a technical 
or unsubstantial requirement. It is an essential requirement of the rules that 
the candidate should himself sign the nomination paper, in which his name is 
proposed as a candidate. If, therefore, a candidate fails to sign his nomination 
paper, his nomination cannot be said to have been made in accordance with the 
provisions of r. 9. An essential requirement of this rule not having been ful- 
filled, the defect will be of a substantial character and the nomination will be 
invalid. 

It was suggested, and this is the view which the Commissioner has taken, that 
the word ‘‘must’’ in cl. (c) in sub-r. (2) of r. 9 must be read as ‘‘may’’, Even 
if this is done, it will not make any difference in the present case. The practi- 
eal bearing of the distinction between a provision which is mandatory and one 
which is directory is that while the former must be strictly observed, in the 
case of the latter it is sufficient that it is substantially complied with, see Hari 
Vishnu Kamath v. Syed Ahmad Ishaque.® In the present case, however, the 
nomination papers do not bear the signature of opponent No. 2.. This is, there- 
fore, a case of non-compliance with the rule. 

Mr. Kotwal has contended that the purpose underlying the requirement about 
signature of the candidate is that the returning officer must be satisfied that 
the candidate is willing to be nominated. If, therefore, there are other cireum- 
stances and other evidence, from which the returning officer can be satisfied 
that the person nominated was willing to stand for election, the purpose of the 
rule can be said to have been achieved. In that case, according to Mr. Kotwal, 
the defect will not be of a substantial character. Signature being one of the 


6 [1955] 1 8.C.R. 1104, at p. 1126, 
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means, by which a candidate may signify his willingness, it is open to him to 
indicate it in some other way. These arguments overlook the provisions of 
el. (e) in sub-r. (2) of r. 9 that the willingness of the candidate must be expres- 
sed by his signing the declaration in Form A that he agrees to his nomination. 
Where, therefore, a nomination paper does not bear the signature of the candi- 
date, there is failure to comply with the provisions of the rules in an important 
matter. Absence of the candidate’s signature will consequently be fatal to the 
validity of the nomination and the defect cannot be cured by satisfying the 


returning officer in some other way that the candidate was willing to stand for 
election. 


The authority nearest to the facts of the present case is Brijendralal v. 
Jwalaprasad.” In that case the nomipvation paper of a candidate for election 
to the Madhya Pradesh Legislative Assembly had been rejected, as he had 
omitted to mention his age in his nomination paper, as required by the prescribed 
form. Article 173 of the Constitution provides that a person shall not be quali- - 
fied to be chosen to fill a seat in the Legislative Assembly of a State, unless he is , 
not less than 25 years of age. It was held.that as the prima facie eligibility of 
a person to stand as a candidate depended upon his having completed the age. 
of 25 years, it was in respect of an important matter that the prescribed form 
required the candidate to make a declaration, that the failure to specify the 
age was a defect of a substantial character, and that ihe nomination paper had, 
therefore, been properly rejected. The electoral roll showed the age of the 
candidate as 48, It was argued before the Supreme Court that the returning 
officer should not be astute to reject a nomination paper on technical grounds 
and that he should have looked at the electoral roll. and satisfied himself that 
the candidate was duly qualified to stand fer the election. This argument was 
rejected by the Supreme Court. It was observed that where the nomination 
paper has not been completed as required by the Act, ‘‘the only point to consi- 
der” is ‘‘whether the defects in question are substantial or not’’ and that 
where the defect is of a substantial character, there is no occasion for the return- 
ing officer to hold an inquiry. 


Mr. Kotwal has contended that as in the above case an objective fact, viz., 
the age of the candidate had to be determined, the form prescribed required that 
the candidate should make a declaration about it in the nomination form. No 
such objective fact has to be determined, when the question is whether the can- 
didate was willing to be nominated. Mr. Kotwal has, therefore, tried to dis- 
tinguish this decision of the Supreme Court. We are, however, unable to appre- 
ciate how any such distinction can be drawn. In the case before the Supreme 
Court a declaration had to be made by the candidate in regard to his age, so 
that it could be determined whether he was qualified to stand for election. In 
the present case the candidate opponent No. 2 had to make a declaration under 
his signature for the purpose of indicating whether he was willing to stand for 
the election. Both cases, therefore, stand on the same footing. The reasoning 
underlying the decision in Brijendralal Gupta’s case will, therefore, also apply 
in the present case. 


Mr. Kotwal referred to the decision of the Supreme Court in Ratlan Anmol 
Sing v. Atma Ram.® Section 33(4) .of the Representation of the People Act 
provided that each nomination paper should be subscribed by a proposer and 
a seconder. Rule 2 of the rules stated that a person, who was unable to write 
his name, shall be deemed to have signed an instrument, if he had placed a mark 
on such instrument in the presence of the returning officer and such officer on 
being satisfied as to its identity had attested the mark as being the mark of such 
person, The Supreme Court held that where the thumb marks of the proposer 
and the seconder had not been attested by the returning officer in the prescribed 


7 [1960] 3 S.C.R. 650. 8 [1955] 1S.C.R. 481. 
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manner, the nomination paper was invalid. Mr. Kotwal has relied on the fol- 
lowing observations (p. 488): 

“...When the law enjoins the observance of a particular formality it cannot be dis- 

regarded and the substance of the thing must be there. The substance of the matter 
here is the satisfaction of the Returning Officer at a particular moment of time about 
the identity of the person making a mark in place of writing a signature.” 
Relying on these observations Mr. Kotwal has contended that the substance of 
the matter in the present case is the satisfaction of the returning officer in re- 
gard to opponent No. 2’s willingness to be nominated. We do not think that 
Mr. Kotwal is right on this point. The above observations must be read in the 
contest of r. 2, which required the returning officer to be satisfied as to the 
identity of the persons, who had made their thumb marks. That is not the posi- 
tion in the present case. Rule 9 does not provide for the satisfaction of the 
returning officer. It requires that the assent of the candidate to his nomination 
must be indicated by his signature on the nomination form. As the law enjoins 
the observance of this particular formality, it cannot be disregarded. 


The next case referred to by Mr. Kotwal is Durga Shankar Mehta v. Thakur 
Raghuraj Singh.2 In that case the validity of the election of respondent No. 2 
was challenged on the ground that he was not eligible to stand for the election, 
since at all material times he was under 25 years of age. No objection to the no- 
mination was taken before the returning officer and the nomination paper had 
been accepted by the returning officer. The question, which was raised before the 
Supreme Court, was whether the acceptance of respondent No. 2’s nomination 
paper could be said to be improper. It was held that as the candidate appeared 
to be properly qualified on the face of the electoral roll and the nomination 
paper and no objection had been raised to the nomination, the returning officer 
had no other alternative but to accept the nomination. It was observed that if 
the want of qualification of the candidate does not appear on the face of the 
nomination paper or of the electoral roll, but is a matter which could be estab- 
lished only by evidence, an inquiry at the stage of scrutiny of the nomination 
papers is required under the Act only if there is any objection to the nomination. 
Mr. Kotwal has urged that the returning officer is, therefore, entitled to hold an 
inquiry and take other evidence in order to decide the objection raised before 
him. This, however, would depend upon the nature of the objection. If the 
objection is that the nomination has not been made as required by law, then. 
as pointed outin Brijendralal’s case ‘‘the defective nomination falls to be 
accepted or rejected according as the defect is of a substantial or unsubstantial 
character.” In such a case there is no occasion for an inquiry. If, on the other 
hand, the objection is that on account of his age or for some other reason, the 
candidate is disqualified from standing for election, a matter which cannot be 
decided by merely looking at the nomination paper, it may be necessary for 
the returning officer to hold an inquiry and to take other evidence. 


Thakur Pratap Singh v. Shri Krishna Gupta,'° was a case under the C. P. 
and Berar Municipalities Act of 1922, s. 23 of which provided that anything done 
or any proceeding taken under the said Act shall not be questioned on account 
of any defect or irregularity not affecting the merits of the case. The validity 
of the nomination was challenged on the ground that the candidate had failed 
to mention his occupation as required by r. 9. It was held that r. 9 must be 
read in the light of s. 23 and that the defect was not material, as it did not 
affect the merits of the case. The Supreme Court observed that the Courts 
should not adopt a technical attitude in dealing with election matters and that 
it is the substance that must count and take precedence over mere form. These 
observations have been referred to in Brijendralal’s case, in which it has been 
stated that in appreciating the effect of these observations the facts of the case 
then before the Supreme Court should be borne in mind. Consequently those 


9 [1955] 18.C.R. 267. 10 [1855] 2 8.0.R. 1029. 
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observations cannot be relied upon in support of the argument that a nomination 
paper should not be rejected, even when an essential requirement of the rules 
has not been complied with. 

Mr. Kotwal next referred to Rosamma v. Balakrishnan.11 In that case the 
candidate had filed two nomination papers, but the electoral roll numbers of 
the proposers had not been correctly mentioned therein. The defect was held 
not to be a subgtantial one. It was observed that the purpose of the require- 
ment that the electoral number of the proposer should be mentioned in the no- 
mination paper was to enable the returning officer to satisfy himself that the 
proposer was an elector of the constituency. There was no doubt as to the 
eligibility of either of the two proposers and as the returning officer was able 
to satisfy himself by reference to the correct part of the roll that both the pro- 
posers were in fact electors of the constituency, the nomination was held to be 
valid. This case is clearly distinguishable from the one before us, in which 
there has been no compliance with an important provision of the rules. 

The last case on which Mr. Kotwal relied is Ramayan v. Rajendra Pd. Singh.'2 
In that case the nomination papers did not give ‘“‘sufficient description of the 
portion of the electoral roll in which the proposer’s name and the candidate’s 
name were entered so as to enable the returning officer to locate those entries.’’ 
It was held that the omission of these particulars constituted a defect of a sub- 
stantial character and that the returning officer had rightly rejected the nomi- 
nation papers. At p. 422 it was observed: 

“ ..An omission which tends to defeat the purpose behind the provision requiring 
these particulars to be given must, therefore, be held to be material; but the degree of 
importance will be different in different circumstances.” 

We do not see how these observations can help Mr. Kotwal. If at all, they are 
against him. The purpose for the requirement of a candidate’s signature is to 
ascertain whether he was willing to be nominated. An omission, which tends 
to defeat this purpose, will therefore be material according to the above decision. 

We are accordingly of the opinion that the omission on the part of opponent 
No. 2 to sign the nomination papers, in token of his willingness to be nomi- 
nated, rendered his nomination invalid. The Municipal Commissioner was, 
therefore, wrong in accepting his nomination papers. We, therefore, set aside 
the order passed by the Municipal Commissioner acecpting the nomination pa- 
pers of opponent No. 2. 


No order as to costs. Order set aside 


Before Mr. Justice Tambe and Mr. Justice Gokhale. 


KEKI ARDESHIR MASTER v. A. G. KOTWAL.” 

Payment of Wages Act (IV of 1936)—Contempt of Courts Act (XXXII of 1952), Sec, 3— 
Payment of Wages (Procedure) Rules, 1937—Indian Evidence Act (I of 1872), Sec. 3— 
Indian Penal Code (XLV of 1860), Sec. 19—Authority under Payment of Wages Act 
whether a Court within Contempt of Courts Act—Whether High Court can take cag- 
mzance of contempt of such Authorty—Application to take action for contempt on 
report by Authority whether should be supported by affidavit—Counsel under in- 
structions from his client alleging fraud and disnunesty against Court whether can 
escape responsibility for contempt. j 

An Authority constituted under the Payment of Wages Act, 1936, is a Court within 
the meaning of the Contempt of Courts Act, 1952. _ e 
V. K. Satyawadi v. State of Punjab‘ and Brajnandan Sinha v. Jyoti Narain,’, re- 


ferred to. 
M. V. Rajwade v. Dr. S. M. Hasan,’ distinguished. 
11 [1058] A.I.R. Ker, 154. Criminal Appheation No. 339 of 1962). 
12 [1959] A.LR. Pat. 419. 1 [1956] 8.C.J. 138. 


* Decided, December 4/5, 1962. Miscellaneous 2 [1966] 2 8.C.R. 955. 
Cıvıl Application No. 25 of 1962 (with 3 [1964] Nag. 1. 
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The Authority under the Payment of Wages Act is a Court subordinate to the High 
Court within the meaning of s. 3 of the Contempt of Courts Act and the High Court 
can, therefore, take cognizance of contempt of such Authority. 

Lakhama Pesha v. Venkatrao,’ followed. 
Ram Saran v. Raj Bahadur, agreed with. 

Where an application to take action under the Contempt of Courts Act is made 
on a report made by the Authority constituted under the Payment of Wages Act, it 
is not essential that it should be supported by an affidavit. 

A plea of justification in contempt proceedings itself aggravates contempt. 

In re K. L. Gauba ° and Brahma Prakash v. The State of Uttar Pradesh,’ referred to. 

A counsel appearing for a client has a responsibility in cases where his client 
wants him to allege fraud and dishonesty on the part of the Court in the discharge of 
its judicial functions, and has to exercise due care in such matters and cannot escape 


the responsibility simply by saying that what has been done was under instructions 
from his client. 


Tan facts appear in the judgment. 
M. A. Rane, Assistant Government Pleader, for the State. 


TAMBE J. Both these matters can be disposed of by one judgment as they 
arise out of the same subject-matter. By Criminal Application No. 339 of 
1962 the Government Pleader has moved this Court that opponents Nos. 1 to 
3, viz., Mr. S. K. Irani, an advocate practising in this Court, Mr. K. A. Master 
and Miss Master, have committed contempt of Court and action be taken against 
them under the Contempt of Courts Act and they be punished. Criminal Ap- 
plication No. 339 of 1962 has been made on the basis of a report made by Mr. 
A. G. Kotwal, 2nd Additional Authority under the Payment of Wages Act, 
Greater Bombay. 


The facts in brief are:—Mr. K. A. Master, the second opponent to Criminal 
Application No, 339 of 1962 had filed an application (Application No. 4492 
of 1959) against M/s Jeena & Co. before the Payment of Wages Authority claim- 
ing certain amount as wages. This application was placed for disposal before 
Mr. A. G. Kotwal, 2nd Additional Authority under the Payment of Wages 
Act, Bombay. It appears that the application was filed beyond: the period of 
limitation. On March 24, 1961, Mr. Kotwal after hearing the parties condoned 
the delay in filing the said application. In due course a stage was reached 
for recording evidence, and August 17, 1961, was the date fixed for recording 
evidence. On that day some evidence was recorded and it appears that 
D. N. Salway, witness for Mr. Master, was in the witness-box by the 
‘end of the day. On the next day, ie, August 18, 1961, an application 
was made by Mr. Master for time to file an application for declaring Salway as 
a hostile witness. The case was adjourned to August 22, 1961. On this day, 
Mr. Kotwal also inquired from the parties about the possibility of an amicable 
settlement of the case, and both the parties expressed their willingness to settle 
the matter. There was certain talk about the terms of the compromise. There 
was a suggestion that the amount of wages to be paid by M/s Jeena & Co. to 
Mr. Master should be left to Mr. Kotwal. There was also a demand on be- 
half of Mr. Master that not only he should get his wages but he should be re- 
instated in service. But to this demand of Mr. Master for reinstatement in 
service, M/s Jeena & Co. were not agreeable. On August 22, 1961, the parties 
informed Mr. Kotwal that the talks for settlement had broken down on the 
question of reinstatement. Mr. Irani, opponent No. 1 before us, who was ap- 
pearing as counsel before the Payment of Wages Authority then asked for 
time to file an objection for declaring Salway as a hostile witness. Mr. Master 
was directed to file his objection before September 16, 1961, and the other side 


4 (1064) 56 Bom. L. R. 824. 6 [1942] ALR. Lah. 105. 
5 [1962] ALR. All. 315, F.B. bs 7 [1963] 8.0.R. 1169. 
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was directed to file its reply before November 13, 1961, and the case was fixed 
for further hearing by mutual consent, on November 27, 28 and 29 and December 
1, 1961. Mr. Master, however, did not file the application by the ordered date, 
but on the other hand, from time to time, asked for further time. On Novem- 
ber 4, 1961, the advocate for the parties saw Mr. Kotwal in his chamber, and 
Mr. Irani informed Mr. Kotwal that Mr. Master was not insisting on the term 
of reinstatement and, therefore, the settlement was likely because the parties 
were determined to settle all the disputes. The case was, therefore, first fixed 
on November 13 and then adjourned to November 27. We should have men- 
tioned earlier that M/s Jeena & Co. were represented by M/s Gagrat & Co., 
solicitors, and two of their partners, Rustom Gagrat and Jehangir Gagrat, 
were appearing from time to time for M/s Jeena & Co. We should have also 
mentioned that Mr. Irani who was appearing as counsel for Mr. Master, is also 
his brother-in-law. „Opponent No. 3 Miss Master is the sister of opponent No. 
2 Mr. Master. 

On November 27, 1961, the parties and their counsel appeared before Mr. 
Kotwal. Miss Master also was present in Court. Mr. Kotwal suggested to 
the parties to fix amicably the figure of compensation or wages payable to Mr. 
Master. There was discussion for some time between the parties, but no figure 
could be agreed to between them. Both the parties informed Mr. Kotwal that 
he should now fix the figure and neither party should higgle-haggle about it. 
Mr. Kotwal then asked the parties to address him on the question as to what 
amount should be paid to Mr. Master. The advocates for the parties accord- 
ingly addressed the Court. Mr. Kotwal then dictated the draft consent terms, 
leaving the quantum of amount blank. The parties and their advocates read 
the draft consent terms and approved it. Thereafter a fair draft of those 
consent terms was prepared leaving the quantum of amount blank. The fair 
draft was again read by counsel for parties and their advocates. Mr. Kotwal 
asked the advocates to sign the consent terms in the fair draft. In the blank 
left on the fair draft Mr. Kotwal then wrote the figure of Rs, 4,173. The 
amount as fixed by Mr. Kotwal and written down in the consent terms was 
made known to the counsel and the parties who were present. The consent 
terms were then again handed over to Mr. Kotwal who endorsed them as ac- 
cepted and signed. Thereafter Mr. Kotwal proceeded to make the endorse- 
ment in the roznama of the ease. At this stage Miss Master started shouting 
and tried to snatch the copy of the consent terms from the Attorney of M/s 
Jeena & Co. She did not, however, succeed in her attempt. She then ap- 
proached Mr. Kotwal and attempted to snatch the original consent terms from 
Mr. Kotwal. She told Mr. Kotwal in an angry tone, ‘‘This settlement is not 
acceptable to us”. Mr. Kotwal told Mr. Irani, advocate for Mr, Master, that 
Miss Master was not concerned in the matter and unless she behaved herself, 
police would be called in. Thereupon Mr. Master requested his sister to leave 
the Court and eventually Mr. Master took her out of the Court. On November 
28, 1961, Mr. Master filed an application in person before Mr. Kotwal stating 
therein that the consent terms were not binding on him and that his applica- 
tion under the Payment of Wages Act should be proceeded with on merits. 
A notice of this application was directed to be issued to M/s Jeena & Oo. and 
the case was fixed for December 7, 1961. - 

On November 30, 1961, Mr. Irani addressed a letter to M/s Gagrat & Co., and 
copies of that letter have been forwarded to the Chief Justice, High Court, 
Bombay, the President, Incorporated Law Society, Bombay, the Chairman, Bar 
Council, Bombay, Mr. Potdar, Payment of Wages Authority, Bombay, M/s 
Jeena & Co., Bombay, Mr. S. R. Vakil, Solicitor, Mwlla & Mulla, Bombay, and 
the Commissioner of Police, Bombay, for their information and record. A 
portion of this letter, according to the applicant in Criminal Application No. 339 
of 1962, constitutes contempt and Mr. Irani is guilty thereof. The portion com- 
plained of is in the following terms :— - 

: “In your’ (Solicitor’s) fraud and cheating my client says you were actively assisted 
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and aided by the Authority, Shri Kotwal, in connivance and collusion of the crime. My 
client states that there was an apparent criminal conspiracy between you, Jehangir Rustom 
Gagrat, Rustom Gagrat, Adi Katgara, Nariman Katgara, partners of Jeena & Co., and 
the Authority, Shri Kotwal, to cheat and commit fraud on the applicant and thus commit 
offence against the justice, equity and good conscience and against the whole system and 
the holy institution of the administration of justice and misusing of position, powers and 
authority. My client accuses you all of these charges and further states that the aforesaid 
fraud and criminal conspiracy resulted in the so-called consent terms “which are in fact 
the mirror of a guilty mind and hands behind the crime and offence. My client was 
successful to give you all a sufficiently long rope to hang yourself and you all did. My 
client is now taking steps to prosecute you all for your criminal and other liabilities 
before the proper forum.” 

On the same day, i.e., on November 30, 1961, Mr. Master sent an application 
to Mr. Potdar, the head of the administration, Payment of Wages Authority, 
Bombay, and the following portion in this letter, according to the applicant, 
constitutes contempt of which Mr. Maser is guilty :— 


“This is to request you to immediately take in your personal custody complete re- 

cords together with all the exhibits and all the files of the aforesaid application; and 
particularly the original of consent terms, as I am contemplating criminal action against 
the Authority, Shri Kotwal, in view of his complicity in criminal conspiracy to cheat and 
defraud me in active connivance and collusion of Shri Jehangir Rustom Gagrat, Rustom 
Gagrat, Solicitors, Adi Katgara and Nariman Katgara, partners of Jeena & Co. I am 
making an application and approaching the proper authority for sanction for prosecution 
against Shri Kotwal. I am also filing a petition to the Chief Justice, High Court, Bombay, 
the Chairman, the Bar Council, Bombay and to the President, Incorporated Law Society, 
Bombay for their complicity in criminal conspiracy, gross professional misconduct and 
misusing of power, position and authority, which will be proved cent per cent by docu- 
mentary evidence,” 
Copies of this application were forwarded to the Chief Justice, High Court, 
Bombay, the Registrar, Appellate Side, High Court, Bombay, the Chairman. 
Bar Council, Bombay, the President, Incorporated Law Society, Bombay, and 
the Commissioner of Police, Bombay, for their information and record. Ac- 
cording to the applicant, the portion reproduced above is of such a nature as is 
bound to shake the faith of the public in the administration of justice. The 
words far exceed the limits of being either reasonable, bona fide or justifiable 
or true to facts and there is a deliberate and mala fide attack on the integrity 
of the Judge. The allegations are made against the Authority in his judicial 
capacity and further are entirely baseless, false, deliberate and mala fide. The 
case against the three opponents before us, in short, is that the portions re- 
produced above from the two letters written respectively by Mr. Irani and 
Mr. Master constitute contempt and the act and conduct of Miss Master in trying 
to snatch the original consent terms from the hands of Mr. Kotwal and the gene- 
ral disturbance created by her in Court on November 27, 1961, constitute con- 
tempt. 


As already stated, the Criminal Application is made after a report had been 
received from Mr. Kotwal by the Registrar some time in December 1961. 


We have already stated that Mr. Master had filed an application on Novem- 
ber 28, 1961, before Mr. Kotwal that the consent terms were not binding on him 
and that the case should be proceeded with on merits. Notice of this applica- 
tion was issued against the other side and the hearing was fixed on December 
7, 1961. It appears that on December 7, 1961, neither Mr. Master nor Mr. 
Irani appeared before the Payment of Wages Authority. M/s Jeena & Co. 
and their advocate appeared and tendered the amount of Rs. 4,173 in Court, but 
because Mr. Master had refused to accept that amount, it was directed to be 
deposited in Court. Mr. Kotwal made the following order :— 


“Consent terms carried out. The application No. 4492 of 1959 and the eight compa- 


~ 
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nion Applications Nos. 2972, 4008, 4802 of 1960 and 147, 695, 1596, 2879, 4229 of 1961 stand 
disposed of. The application of 28th November 1981 also stands dismissed.” 

Mr. Master thereafter filed a writ petition under arts. 226 and 227 of the Con- 
stitution of India, wherein he prayed that a writ of certiorari or a writ in the 
nature of certiorari or any other appropriate writ, direction or order under art. 
226 of the Constitution of India be issued to quash and set aside the aforesaid 
order of December 7, 1961, made by Mr. Kotwal. The aforesaid two letters of No- 
vember 30,1961, one written by Mr. Master and the other by Mr. Irani, were 
fled along with the writ petition as exhibits. A Division Bench of this Court 
heard the application and noticed the said two letters, and in the opinion of the 
Division Bench the portions which we have reproduced above amounted prima 
facie to gross contempt of Court. After hearing Mr. Irani, advocate, on the 
merits of the application, he was asked whether he wished to withdraw the 
allegations made by him against Mr. Kotwal, and Mr. Trani told the Division 
Bench that he had made those allegations with a full sense of responsibility 
. and that he wished to establish them. Under thd circumstances, the Division 
Bench directed that notice should be issued to Mr. Master and Mr. Irani to show 
cause why action under the Contempt of Courts Act should not be taken against 
them for the remarks quoted above, and this is Miscellaneous Civil Application 
No. 25 of 1962. 

Before we proceed to deal with the contentions raised before us, it may be 
at the outset stated that Mr. Rane, Assistant Government Pleader, stated 
that he does not want to press the application against opponent No. 8, namely, 
Miss Master, inasmuch as the contempt alleged to have been committed by her 
would be an offence punishable under s. 228 of the Indian Penal Code. It is, 
therefore, not necessary to consider the case against Miss Master. 

Before we deal with the case on merits, it is necessary to deal with the two 
preliminary objections raised by Mr. Irani and Mr. Master. Im the first in- 
stance, it is their contention that the Authority under the Payment of Wages 
Act is not a Court. In support of his contention Mr. Irani referred us to 
r. 2, els. (c) and (d), of the Payment of Wages (Procedure) Rules, 1937, and 
Form A and Form D prescribed in the rules, and a decision of the Nagpur 
High Court reported in M. V. Rajwade v. Dr. S. M. Hasan.’ In short, the 
submission made is that the Authority under the Payment of Wages Act is 
not a Court, the rules themselves make a distinction between a Court and an 
Authority, and refer to the Authority under the Payment of Wages Act as an 
Authority and the Appellate Tribunal as a Court. Further, it is the contention 
of Mr. Irani that this position becomes clear when it is seen that no Court- fee 
is payable on an application filed under the Payment of Wages Act and that it 
is not the Authority under the Payment of Wages Act that is empowered 
to execute its orders and all that it can do is to issue directions under the Act. 
On the other hand, it is the contention of Mr. Rane that the Authority under 
- the Payment of Wages Act is a Court because it gives an authoritative and 
binding decision after a judicial hearing. In support of his contention Mr. 
Rane places reliance on V. E. Satyawadi v. State of Punjab? and Brajnandan 
Sinha v. Jyoti Narain’. 

Now, the word ‘Court’ has not been defined in the Contempt of Courts Act. 
It would, therefore, be useful to refer to the definitions of ‘Court’ mentioned 
elsewhere. Coke on Littleton and Stroud defined the word ‘Court’ as a place 
where justice is judicially administered. Section 3 of the Indian Evidence: , 
Act defines ‘Court’ as follows :— i 

“Court? includes all Judges and Magistrates, and all persons, except arbitrators, ' 
legally authorised to take evidence.” 
Section 19 of the Indian Penal Code defines ‘Judge’ in the following terms :— 
“The word ree denotes not only every person who is officially designated as a 
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Judge, but also every person who is empowered by law to give, in any legal proceeding, 
civil or criminal, a definitive judgment, or a judgment which, if not appealed against, 
would be definitive, or a judgment which, if confirmed by some other authority, would 
be definitive, or 

who is one of a body of persons, which body of persons is empowered by law to 
give such a judgment.” 


The aforesaid definitions clearly bring out that for an authority to be a Court 
an essential condition is that it must have power to give a defision or a defi- 
nitive judgment which has finality or authoritativeness, whether subject to 
appeal or not. This characteristic, however, is not by itself enough to constitute 
that authority a Court. The distinction between Courts and Tribunals exer- 
cising quasi-judicial functions having trappings of a Court has been pointed 
out. by Venkatarama Ayyar J. in V. K. Satyawadi v. State of Punjab as fol- 
lows (p. 141) :— 

“There has been considerable discussion in the Courts in England and Australia as 
to what are the essential characteristics of a Court as distinguished from a tribunal exer- 
cising quasi-judicial functions. ...It is unnecessary to traverse the same ground once 
again. It may be stated broadly that what distinguishes a Court from a quasi-judicial 
tribunal is that it is charged with a duty to decide disputes in a judicial manner and 
declare the rights of parties in a definitive judgment. To decide in a judicial manner 
involves that the parties are entitled as a matter of right to be heard in support of their 
claim and to adduce evidence in proof of it. And it also imports an obligation on the part 
of the authority to decide the matter on a consideration of the evidence adduced and in 
accordance with law. When a question therefore arises as to whether an authority creat- 
ed by an Act is a Court as distinguished from a quasi-judicial tribunal, what has to be 
decided is whether having regard to the provisions of the Act it possesses all the attri- 
butes of a Court.” 


The question as to what is a judicial decision has been elaborately considered 
by their Lordships of the Supreme Court in Brajnandan Sinha v. Jyoti Narain. 
At p. 963 their Lordships observed :— 


“A true judicial decision presupposes an existing dispute between two or more parties, 
and then involves four requisites:—-(1) The presentation (not necessarily orally) of their 
case by the parties to the dispute; (2) if the dispute between them is a question of fact, 
the ascertainment of the fact by means of evidence adduced by the parties to the dispute 
and often with the assistance of argument by or on behalf of the parties on the evidence; 
(3) if the dispute between them is a question of law, the submission of legal arguments 
by the parties; and (4) a decision which disposes of the whole matter by a finding upon 
the facts in dispute and an application of the law of the land to the facts so found, includ- 
ing where required a ruling upon any disputed question of law.” 

Bearing these tests in mind, the provisions of the Payment of Wages Act and 
the rules framed thereunder will have to be considered. 


As the preamble shows, the Payment of Wages Act is enacted to regulate 
the payment of wages to certain classes of persons employed in industry. The 
Act extends to the whole of India, except Part B States. In the first instance, 
the Act was made applicable to payment of wages to persons employed in any 
factory and to persons employed (otherwise than in a factory) upon any rail- 
way by a railway administration or, either directly or through a sub-contractor 
by a person fulfilling a contract with a railway administration. The State 
Government was empowered, after following the procedure mentioned in sub- 
s. (5) of s. 1 of the Act, to extend the provisions of the Act or any of them 
to the payment of wages to any class of persons employed in any industrial 
establishment or in any class ‘or group of industrial establishments. Section 2 


ae defines ‘factory’ and ‘industrial establishment’. ‘Section 3 casts a responsibility 
“+ onan employer and éertain other persons mehtionéd in the section to make 
- paynients'to persons erhployed by him or them ‘of all wages required to be paid 


under the Act.’ Section '4. requires’ thé employer to fix wage periods. - Section 
5 prescribes the time of payment of wages. Section 7 enumerates deductions 
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which the employer could make from the wages payable to his employees. Sec- 
tion 8 deals with the power of the employer to impose fine and the limits on 
his power in respect thereof. Section 9 deals with the deductions for absence 
from duty. Section 10 deals with deductions for damages or loss. Section 
11 to 18 deal with deductions from wages which the employer can make on 
account of certain acts or defaults on the part of his employee. Section 14 
deals with the appointment of Inspectors. The material part of section 15 
is in the following terms :-— 

“15. (1) The State Government may, by notification in the Offictal Gazette, appoint 
one or more persons to be authority or authorities to hear and decide for any specified 
area all claims arising out of deductions from the wages, or delay in payment of the 
wages of persons employed or paid in that area. 

(1A) A person shall not be qualified for appointment as an authority under this Act 
unless, he is a Commissioner for Workmen’s Compensatidn or any other officer with ex- 
perience as a Judge of Civil Court or as a stipendiary Judicial Magistrate or as a Judge 
of a Labour Court or as judicial member of the Industrial Court constituted under the 
Bombay Industrial Relations Act, 1946, or as presiding officer of a tribunal constituted 
under the Industrial Disputes Act, 1947. 

(2) Where contrary to the provisions of this Act any deduction has been made from 
the wages of an employed person, or any payment of wages has been delayed, such per- 
son himself or any legal practitioner or any official of a registered trade union authorised 
in writing to act on his behalf, or a representative Union registered as such under the 
Bombay Industrial Relations Act, 1946 or any Inspector under this Act, or any other person 
acting with the permission of the authority appointed under sub-section (1), may apply to 
such authority for a direction under sub-section (3) and in case of death of the employed 
person, it shall be lawful for his legal representative to make an application for such 
direction: 

Provided that every such application shall be presented within one year from the 
date on which the deduction from the wages was made or from the date on which the 
payment of the wages was due to be made, as the case may be: 

Provided further that any application may be admitted after the said period of one 
year when the applicant satisfies the authority that he had sufficient cause for not making 
the application within such period. 

(3) When any application under sub-section (2) is entertained, the authority shall 
hear the applicant and the employer or other person responsible for the payment of 
wages under section 3, or give them an opportunity of being heard, and, after such fur- 
ther inquiry (if any) as may be necessary, may, without prejudice to any other penalty 
to which such employer or other person is liable under this Act, direct the refund to the 
employed person or his legal representative as the case may he of the amount deducted 
or the payment of the delayed wages, together with the payment of such compensation 
as the authority may think fit, not exceeding ten times the amount deducted in the 
former case and not exceeding twenty-five rupees in the latter and the authority may 
direct the payment of such compensation in cases, where the amount deducted or the 
delayed wages are paid by the employer to the employed person or his legal representa- 
tive before the disposal of the application:” 

The proviso to sub-s. (3) of s. 15 deals with certain cireumstances under which 
no direction for the payment of compensation should be made in the cases of 
delayed wages. Sub-section (34) deals with the power of the Authority to 
make conditional attachment of the property of the employer for the satisfac- 
tion of any direction that may be given. It provides that an attachment made 
under this sub-section shall have the same effect as if made by a competent 
civil Court. Clause (+) of sub-s. (4) of s. 15 empowers the Authority to levy 
a penalty on employees who bring vexatious petitions, and cl. (ił) of sub-s. (4) 
empowers the Authority to levy penalty on an employer who compelled the 
employee to file application under the Payment of Wages Act. Sub-section (5) 
of s. 15 provides :— } 

i © wi š 

! “Any amount directed to be paid under this section may be recovered by the autho- 
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rity as an arrear of land revenue and the authority shall for that purpose be deemed to 
be a public officer within the meaning of section 5 of the Revenue Recovery Act, 1890.” 


Sub-section (6) of s. 15 empowers the authority to decide a question as to 
whether any person is or is not a legal representative of the deceased employed 
“person. Section 15A(J) provides :— 


“15A. (1) In any proceedings under section 15, the applicant shall not be liable to 
pay any court-fees (other than fees payable for service of process) in respect of such 
proceedings: $ 

Provided that when the application is presented by an Inspector he shall not be liable 
to pay the process fees also.” 


Sub-section (2) of s. 15A provides :— 


“(2) Where the applicant succeeds in such proceedings the authority hearing the ap- 
plication shall calculate the amount of court-fees which would have been payable by the 
applicant but for sub-section (1) and direct the employer or other person responsible for 
the payment of wages under section 3 to pay such amount to the State Government. Such 
amount shall, without prejudice to any other mode of recovery, be recovered as an 
arrear of land revenue.” 


Section 16 deals with cases where a single application could be filed in respect 
of claims from unpaid group. Section 17, which deals with the right of appeal, 
provides :— 

“17. (1) An appeal against an order dismissing either wholly or in part an applica- 

. tion under sub-section (2) of section 15, or against a direction made under sub-section (3) 
or sub-section (4) of that section may be preferred, within thirty days of the date on 
which the order or direction was made, in a Presidency-town before the Court of Small 
Causes and elsewhere before the District Court— 

(a) by the employer or other person responsible for the payment of wages under 
section 3, if the total sum directed to be paid by way of wages and compensation exceeds 
three hundred rupees, or 

(b) by an employed person, or any legal practitioner or any official of a registered 
trade union authorised in writing to act on his behalf, or a representative union register- 
ed as such under the Bombay Industrial Relations Act, 1946, or any Inspector under this 
Act, or any other person authorised by an authority to make an application under sub- 
section (2) of section 15, and (in the case of the death of the employed person) by his 
legal representative, as the case may be, if thé total amount of wages claimed to have 
been withheld from the employed person, or from the unpaid group to which the employed 
person belonged, exceeds fifty rupees, or 

(c) by any person directed to pay a penalty under sub-section (4) of section 15: ., 

Provided further that, when the order or direction appealed against was made by 
any person who holds or has held office of or above the rank of a District Judge or a 
judicial member of the Industrial Court constituted under the Bombay Industrial Rela~ 
tions Act, 1946, or the presiding officer of a Tribunal constituted under the Industrial 
Disputes Act, 1947, an appeal under this section shall lie to the High Court. 

(2) Save as provided in sub-section (1), any order dismissing either wholly or in 
part an application made under sub-section (2) of section 15, or a direction made under 
sub-section (3) or sub-section (4) of that section shall be final. 

(3) The provisions of section 5 of the Indian Limitation Act, 1908, shall be applicable 

to appeals under this section.” 
Section 17(1) deals with power to attach property pending an appeal and 
sub-s. (2) of s. 17A provides that the provisions of the Code of Civil Procedure, 
1908 (V of 1908), relating to attachment before judgment under that Code 
shall, so far as may be, apply to any order for attachment under subs. (7). 
Section 17B deals with the court-fees payable by the appellant in an appeal 
under s. 17. Section 18 provides :— 

“Every authority appointed under sub-section (1) of section 15 shall have all the 
powers of a Civil Court under the Code of Civil Procedure, 1908, for the purpose of 
taking evidence and of enforcing the attendance of witnesses and compelling the production 
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of documents, and every such authority shall be deemed to be a Civil Court for all the 
purposes of section 195 and of Chapter XXXV of the Code of Criminal Procedure, 1998.” 
Section 19 empowers the Authority to recover the amount of wages from the 
employer in cases where the direction is given against persons other than the 
employer mentioned in s. 3 and it is found that no amount could be recovered 
from them. Sub-section (J) of s. 20 makes contravention of any of the pro- 
visions of s. 5 and ss. 7 to 18 punishable with fine which may extend to two 
thousand rupees, and sub-s. (2) makes contravention of the provisions of s. 4, 
s. 6 or s. 25 punishable with fine which may extend to two hundred rupees. Sec- 
tion 21 deals with the procedure in trial of offences mentioned in s. 20. Sec- 
tion 22 reads :— 

“22. No court shall entertain any suit for the recovery of wages or of any deduc- 
tion from wages in so far as the sum so claimed— 

(a) forms the subject of an application under section 15 which has been presented 
by the plaintiff and which is pending before the authority appointed under that section 
or of an appeal under section 17; or 

(b) has formed the subject of a direction under section 15 in favour of the plaintiff; 
or 

(c) has been adjudged, in any proceeding under section 15, not to be owed to the 
plaintiff; or 

(d) could have been recovered by an application under section 15.” 

Section 23 prohibits contracting out of the provisions of this Act. Section 24 
provides that the powers by this Act conferred upon the State Government 
shall, in relation to railways, mines and oilfields, be powers of the Central 
Government. Section 25 requires the employer to display by notice certain 
ibstracts of the Act. Section 26 deals with the rule-making power. Sub-section (/) 
of s. 26 provides that the State Government may make rules to regulate the 
procedure to be followed by the authorities and Courts referred to in ss. 15 
and 17. It may be mentioned that the words ‘‘State Government’’ in this 
sub-section were substituted for the words ‘‘Governor-General in Council’’ by 
the Government of India (Adaptation of Indian Laws) Order, 1987. In short, 
prior to the said order, the power to make rules vested in the Governor-General. 
he Governor-General had made rules which have continued in force with 
eertain modifications made by the State Government from time to time. These 
rules are called the Payment of Wages (Procedure) Rules, 1937. 


Rule 2 is the interpretation clause. Clause(c) provides that ‘‘the authority’? 
means the authority appointed under sub-s. (7) of s. 15; and under cl. (d), 
“the Court” means the Court mentioned in sub-s. (7) of s. 17. Rule 3 pro- 
vides that applications under sub-s. (2) of s. 15 by or on behalf of an employed 
person or group of employed persons shall be made in duplicate in Form A, 
Form B or Form C, as the case may be, one copy of which shall bear such 
Court-fee as may be prescribed. Rule 4 deals with authorisation given to 
persons who are authorised under s. 15 to act on behalf of an employed person. 
Rule 6 relates to the hours during which applications and documents could be 
presented to the authority and enjoins a duty on the authority to endorse on 
such documents the date of presentation or receipt, as the case may be. Rule 
7 provides :— 

“7, (1) The Authority may refuse to entertain an application presented under rule 
6, if after giving the applicant an opportunity of being heard, the Authority is satisfied 
for reasons to be recorded in writing that— 

(a) the applicant is not entitled to present an application, or 

(b) the application is barred by reason of the provisions in the provisos to sub- 
section (2) of section 15, or 

(c) the applicant shows no sufficient cause for making a direction under section 15. 

(2) The Authority may refuse to entertain an application which is insufficiently 
stamped or is otherwise incomplete and, if he so refuses, shall return it al once with an 
indication of the defects. If the application is presented again after the defects have 
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been made good, the date of presentation shall be deemed to be the date of presentation 
for the purposes of the provisos to sub-section (2) of section 15.” 
Rule 8 provides :— 


“(1) If the application is entertained, the Authority shall call upon the employer 
by a notice in Form E to appear before him on a specified date together with all rele- 
vant documents and witnesses, if any, and shall inform the applicant of the date so 
specified. 

(2) If the employer or his representative fails to appear on the specified date the 
Authority may proceed to hear and determine the application ex parte. 

(3) If the applicant fails to appear on the specified date, the Authority may dismiss 
the application: 

Provided that an order passed under sub-rule (2) or sub-rule (3) may be set aside 

and the application reheard on good cause being shown within one month of the date 
of the said order, notice being served on the opposite party of the date fixed for re- 
hearing.” ' 
Rule 9 deals with the record of proceedings and sub-r. (3) of that rule reqnires 
the Authority to record the substance of the evidence in a case where an appeal 
lies and append it under his signature to the record of direction in Form F. 
Rule 11 states :— 


“11, In exercising the powers of a Civil Court conferred by section 18 the Authority 
shall be guided in respect of procedure by the relevant orders of the first Schedule of 
the Code of Civil Procedure, 1908, with such alterations as the Authority may find neces- 
sary; not affecting their substance, for adapting them to the matter before him, and 
save where they conflict with the express provisions of the Act or these rules.” 

Rule 12 deals with the procedure in respect of appeals and Rule 13 deals with 
the Inspection of documents filed with the Authority or the Court as the case 
may be. 

Form A is the form in which an application is to be made. Form B is the 
form for making application on behalf of a group. Form C is the form of 
application by an Inspector or person permitted by the Authority or authorised 
to act. Form D is the certificate of authorisation given to'a person or persons 
to act on behalf of an employée or employees. Form E is the notice for the 
disposal of application, and the form shows that a notice is issued to the em- 
ployer to appear and answer the claim of the employee and further it informs 
him that the day fixed for his appearance is also the day fixed for the final 
disposal of the application and, therefore, the employer must produce on that 
day all the witnesses upon whose evidence and the documents upon which he in- 
tends to rely in support of his defence. It further informs him that on his failure 
to attend on the specified day, the application would be decided ez parte. 
Form F relates to the record of directions issued by the Payment of Wages 
Authority, and there is a Note which says that in cases where an appeal lies 
a separate sheet giving the substance of the evidence recorded by him has 
to be attached to this form, in which the details regarding the case and parti- 
culars of the direction given are to be mentioned. Form G relates to Notice 
to respondent of the day fixed for the hearing of the appeal under s. 17 of the 
Act. 


The provisions of the Act, the rules and forms, to which we have just made 
reference, show that the Act has been enacted to regulate the payment of wages 
to persons employed in an industry or industrial establishment. It requires 
the employer to fix the wage periods and also the time for payment of wages 
as provided in the Act. It imposes certain limitations on the power of the 
employer to make deductions from the wages or to levy fine. It confers a 
right on an employee to make an application to the Authority under the Pay- 
ment of Wages Act in case payment of wages has been delayed to him or where 
deductions not authorised under the Act have been made from his wages. The 
power conferred onthe! Anthority: is:not-arbitrary,.but He is requirediato hear 
both the employer and the employee and, after making inquiry as may be 
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necessary, to decide in accordance with the provisions of the Act. The proce- 
dure which is prescribed by the rules shows that a notice of the application 
made by an employee has to be given to the employer requiring him to appear 
before the Authority on a date fixed by the Authority, to submit to the Authlo- 
rity whatever the employer has to say in answer to the application, to produce 
documents as well as witnesses on which or on whom he places reliance in sup- 
port of his case. The Act confers a right on the parties to examine witnesses, 
if they so desire,*and it enjoins a duty on the Authority to examine those wit- 
nesses produced by the parties. If the parties desire the aid of the Authority 
to secure attendance of the witnesses or for the purpose of production of do- 
euments, s. 18 of the Act confers a right on the parties in that respect and enjoins 
a duty on the Authority to aid the parties in that respect. The powers 
of the Authority in this respect have been made by s. 18 of the Act 
co-extensive with the powers of the civil Court. The Authority, after hearing 
both the parties and hearing the evidence tendered by them, is required to 
give its decision and that decision is made binding on the parties, subject to 
the result of the appeal in case where an appeal is provided for. Further, 
s. 22 of the Act constitutes Authority under the Payment of Wages Act as 
an exclusive forum where disputes relating to wages could be agitated, and 
to that extent the powers of the civil Court have been taken away. It cannot 
be disputed that every State has a duty to decide disputes between an em- 
ployer and an employee, when an employee complains that he has not been 
paid wages which are due to him in accordance with law. That judicial power 
of the State has now been, to the extent stated in the Act, vested ‘in 
the Authority under the Payment of Wages Act. We have already shown that 
in exercise of that power, the provisions of the Act as well as the rules require 
the Authority to act in a judicial manner. These being the provisions of 
the Act and the rules which we have examined above, in our opinion, the 
Authority under the Payment of Wages Act possesses all the attributes of 
a Court, and the decision given by the Authority satisfies the test of a true 
judicial decision laid down by their Lordships of the Supreme Court in V. K. 
Satyawadi v. State of Punjab and Brajnandan Sinha v. Jyoti Narain which 
we have reproduced above. In our judgment, therefore, an Authority con- 
stituted under the Payment of Wages Act is a Court within the meaning of the 
Contempt of Courts Act. 

It is true that at the time of filing an application an employee is not required 
to pay Court-fees as a plaintiff in a civil suit would be required to pay. It 
is also true that the directions issued by the Payment of Wages Authority are 
not executed by the Authority himself, but the amount ordered by the Autho- 
rity to be paid iš recovered as arrears of land revenue. It is also true that 
the Authority constituted under the Payment of Wages Act is termed as an 
Authority and not as a Court. But these factors are not decisive to hold that 
the decision given by the Authority is not a judicial decision or that the Autho- 
rity is not a Court. The decision in M. V. Rajwade v. Dr. S. M. Hasan, on 
which reliance is placed by Mr. Irani, is, in our opinion, of little assistance 
to him. The question that arose for consideration there was whether a Com- 
mission under s. 4 of the Commissions of Inquiry Act, 1952, was a Court or 
not within the meaning of the Contempt of Courts Act, and it was held that 
it was not a Court. The reasons given therefor was that the least characte- 
ristic that is required of a Court is the capacity to deliver a ‘‘definitive judg- 
ment” and that test was not fulfilled in the case of a Commission appointed 
under the Commission of Inquiry Act, the report made by the Commission 
not being a definitive judgment and not binding un the parties. We have 
already shown that the decision given by the Authority appointed under the 
Payment of Wages Act is a definitive judgment. 

The next contention raised by Mr. Irani is that even assuming that the 
Authority under the Payment of Wages Act is a Court, it is not a Court sub- 
ordinate to this Court and, therefore, this Court cannot take cognizance of 
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contempt of the Authority under the Payment of Wages Act. Now, the ex- 
pression ‘Court subordinate to the [igh Court’ has been considered by a 
Division Bench of this Court in Lakhama Pesha v. Venkatrao+. The question 
that arose for consideration there was whether cognizance could be taken by 
the High Court of a contempt committed of the Chief Judge of the Small 
Causes Court as a persona designata under the City of Bombay Municipal 
Act, 1888, and this Court held that it is open to the High Court to take cog- 
nizance of it and take action against the person who committed thaf contempt as 
if the contempt had been committed of the High Court itself. On page 827 
of the report the learned Chief Justice, who delivered the judgment, observed :— 
“Now, the subordination contemplated by s. 3 is a judicial subordination and there 
can be-no doubt that the Chief Judge, although he is a persona designata, is a Tribunal 
which would fall within the purview and ambit of art. 227. Therefore, the High Court 
can exercise judicial supervision against the Chief Judge and can judicially interfere 
with his decisions in proper cases. The distinction has been drawn in various authorities 
between a Court and a Tribunal, but these decisions have approached the question 
from the point of view of whether the particular authority is a Court subordinate to 
the High Court and in considering that what has been emphasised is the judicial sub- 
ordination of the authority. If, therefore, the Chief Judge constitutes a Tribunal which 
is judicially subordinate to the High Court, there is no reason or principle on which 
any distinction can be drawn between a civil Court which is subordinate to the High 
Court and a Tribunal which is subordinate to the High Court under art. 227 of the 
Constitution. It is unnecessary, in our opinion, to restrict the meaning of the expression 
‘Court subordinate to the High Court? used in s. 3. All that that section requires is 
that there must be an authority exercising judicial powers and further that that autho- 
rity must be judicially subordinate to the High Court. Both the conditions are satisfied 
in the case of the Chief Judge of the Small Causes Court. He is undoubtedly an autho- 
rity exercising judicial functions and he is also, as already pointed out, judicially sub- 
ordinate to the High Court Therefore, 1f a contempt is committed of the Chief Judge 
as a persona designata under the Municipal Act, it is open to the High Court to take 
cognisance of it and to take action against the person who committed that contempt as 
if the contempt had been committed of the High Court itself.” 
We are bound by this decision of a Division Bench of this Court. We have 
already held that the Authority under the Payment of Wages Act is an autho- 
rity exercising judicial powers. There is no dispute that this Court has juris- 
diction and power to correct the decision given by the Authority by judicially 
supervising it in exercise of its powers under art. 227 of the Constitution. In 
fact, Mr. Master had filed an application under art. 227 of the Constitution 
against the decision of the Authority under the Payment of Wages Act to 
get quashed the order made by the Authority. Following the above decision 
we hold that the Authority under the Payment of Wages Act is a Court sub- 
ordinate to this Court within the meaning of s. 3 of the Contempt of 
Courts Act. A similar view also is taken by a majority of Judges of 
the Allahabad High Court deciding Ram Saran v. Raj Bahadur® where it 
has been held that Nyaya Panchayats established under the U.P. Panchayat 
Raj Act, 1947, are Courts, and that they are Couris subordinate to the High 
Court within the meaning of s. 3 of the Contempt of Courts Act, 1952. 

The next question that arises for consideration is whether opponents Nos. 1 
and 2 or either of them have committed contempt of the Authority under the 
Payment of Wages Act by writing the two letters mentioned above, which have 
been circulated amongst ceriain persons. We have already reproduced the re- 
levaut portions of the two letters above. _We will first deal with the letter 
written by Mr. Irani on. November 30, 1961. In this letter Mr. Irani has 
alleged criminal conspiracy between Jehaugir Rustom Gagrat, Rustom Gagrat, 
Adi Katgara, Nariman Katgara, partners of M/s Jeena & Co., and the Autho- 
rity Mr. Kotwal to cheat and commit fraud on Mr. Master and thus committing 
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offence against justice, equity and good conscience and against the whole system 
and the holy institution of the administration of justice and misusing of posi- 
tion, power and authority. The Authority is accused of these charges. The 
letter further goes on to say that the consent terms were brought by practising 
fraud and criminal couspiracy alleged in the letter. Now, Jehangir Rustom 
Gagrat and Rustom Gagrat are partners of a solicitor’s firm, M/s Gagrat & Co. 
appearing for M/s Jeena & Co., against whom Mr. Master lodged a claim 
under the Payment of Wages Act. We have already stated that Mr. Master 
on the one hand and M/s Jeena & Co. on the other had agreed to settle the 
matter amicably and they left the determination of the amount of compensa- 
tion to be paid to Mr. Master to the Authority, and the Authority bad, 
after hearing both the sides, decided the figure at Rs, 4,173. The fraud and 
criminal conspiracy alleged in the letter, portion of which has been reproduced 
above, relates to the determination of this figure. In other words, the Autho- 
rity has been accused of dishonest behaviour in the discharge of its judicial 
funetion. There cannot be any doubt that the portion of the letter complained 
against constitutes contempt, which is known as contempf by scandalizing the 
Court. It is indeed true that this letter mentious that it is written 
under instructions of Mr. TIrani’s client Mr. Master, suggesting 
that whatever has been stated is at the instance of Mr. Master. But then 
a counsel appearing for a client has a responsibility in cases where his client 
wants him to allege fraud and dishonesty on the part of the Court in the dis- 
charge of its judicial functions, and has to exercise due care in such matters 
and cannot escape the responsibility simply by saying that what has been done 
was under instructions from his client. Here there is further evidence that the 
letter does not appear to be merely under instructions from his client for the 
purpose of the case. We have already shown that the letter has been circulated 
to various persons including the Chicf Justice, High Court, the Chairman, 
Bar Council, the President, Incorporated Law Society, the Commissioner of 
Police, ete. Obviously the object appears to be to undermine the confidence in 
the Authority of Mr. Kotwal amongst the members of the Bar and amongst the 
solicitors. The letter is circulated to undermine the confidence of persons mov- 
ing in the legal world in Mr. Kotwal. Further, when we asked Mr. Master to 
argue as regards the contents of his letter, Mr. Master stated before us that it 
was written as advised by Mr. Irani. May be perhaps Mr. Master now wants to 
shift the responsibility to the shoulders of Mr. Irani. May be, having regard to 
the relationship between the two, what Ma. Master says is true. However, as 
it appears from the order made by a Division Bench of this Court in Special” 
Civil Application No. 412 of 1962 (for admission), the Division Bench had 
asked Mr. Irani, after hearing him on the merits of the application, whether 
he wished to withdraw the allegations made against the Payment of Wages 
Authority, and he told the Division Bench that he had made those allegations 
with a full sense of responsibility and that he wished to establish them.It does, 
therefore, appear that the allegations made in this letter were not merely under 
instructions from the client.. 

Turning to the letter written by Mr. Master, dated November 30, 1961, it is 
also of a similar nature. It alleges complicity in a criminal conspiracy on the 
part of Mr. Kotwal in collusion with Jehangir Rustom Gagrat, Rustom Gagrat, 
Adi Katgara and Nariman Katgara, partners of M/s Jeena & Co., and the 
object of the eriminal conspiracy was to cheat and defraud Mr. Master. This 
letter is addressed to Mr. Potdar, the Head of the Administration, Payment of 
Wages Authority, requesting him, for the reasons mentioned above, to imme- 
diately take in his personal custody complete records together with all the 
exhibits and all the files of the application. Copies of this letter also have been 
forwarded to various authorities mentioned above. This letter alleges dis- 
honesty on the part of Mr. Kotwal in discharge of his judicial functions, and 
it has been circulated amongst the various authorities obviously with a view 
that the judicial world should lose confidence in the integrity of Mr. Kotwal 
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in discharging his judicial functions. In respect of this letter also Mr. 
Master stated before us that he had written it at the instructions of Mr. Irani. 
Mr. Irani, however, has not accepted the position. We have dlready stated 
that possibly Mr. Master now wants to shift the blame on Mr. Irani. It is also 
possible that having regard to the relationship, the letter has been written at 
the instance of Mr. Irani. However, it is not possible to say clearly in respect 
of this letter that it was written at the direction of Mr. Irani. Mr. Master 
cannot escape responsibility for writing this letter merely by saying that he 
had written it at the instructions of Mr. Irani. The contents of this letter 
constitute contempt by scandalizing the Court. In Brahna Prakash 
Sharma v. The State of Uttar Pradesh,® their Lordships observed (1176-1177) : 
“There are indeed innumerable ways by which attempts can be made to hinder or 

obstruct the due administration of justice in courts. One type of such interference is 
found in cases where there is an act or publication which ‘amounts to scandalizing the 
Court itself-—an expression which is famillar to English lawyers since the days of Lord 
Hardwick. This scandalising might manifest itself in various ways but, in substance, 
it is an attack on individual judges or the court as a whole with or without reference 
to particular cases, casting unwarranted and defamatory aspersiona upon the character 
or ability of the judges. Such conduct is punished as contempt for this’ reason that it 
tends to create distrust in the popular mind and impair the confidence of the people in 
the courts which are of prime importance to the litigants in the protection of their rights 
and liberties.” 

We have discussed above that the contempt committed by Mr. Irani and Mr. 
Master falls within the principle laid down by their Lordships, which we have 
reproduced above. i 

- Mr. Irani in the course of his arguments made a request to us that we should 
give him an opportunity to cross-examine Mr. Kotwal, Mr. Jehangir Gagrat, 
Mr. Rustom Gagrat, Mr. Adi Katgava, Mr. Nariman Katgara, the judicial clerk 
of Mr. Kotwal, Mr. Thakkar, clerk of M/s Gagrat & Co., and Mr. Mehta, the 
Authority who first dealt with the case, so as to enable him to show that what- 
ever has been stated either by him or Mr. Master in the letters is true. A plea 
of justification itself aggravates contempt, as held by a Full Bench of the 
Lahore High Court in In re K. L. Gauba.’ The Supreme Court has observed in 
Brahma Prakash v. The State of Uttar Pradesh (p. 1182) :— 


“It may be that pleas of justification or privilege are not strictly speaking avail- 
able to the defendant in contempt proceedings.” , 
In order to ascertain whether there was any real grievance and whether it was 
really necessary to examine these witnesses, we asked both Mr. Irani as well as 
Mr. Master to state facts on affidavit so as to enable us to see whether there was 
any necessity of giving an opportunity of cross-examining these witnesses. At 
the request of Mr. Master and Mr. Irani, we adjourned the case on November 
27, 1962. However, no affidavits have been filed either by Mr. Master or Mr. 
Irani when the case was taken up again on December 4, 1962. On that day 
Mr. Irani raised a contention that the Government Pleader who has filed the 
application in this Court for taking action against the opponents had 
not filed an affidavit in support of the facts stated in the petition. The 
contention, in our opinion, in the circumstances of the case, is without 
any merit. That application is founded on a report made by the Authority 
under the Payment of Wages Act to the Registrar of the High Court on Decem- 
ber 27, 1961. Now, where an application to take action under Contempt of 
Courts Act is made on a report made by the Authority concerned, it is not 
essential that it should be supported by an affidavit. After arguing the case for 
some time, Mr, Irani further requested that we should again adjourn the case 
to enable Mr. Trani to file an affidavit. We did not grant him any further ad- 
journment, having regard to his conduct in this Court. This ease has come up 
for hearing before the Court a number of times and had been adjourned from 
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time to time at the request of Mr. Irani to enable him to do one thing or the 
other. But even after taking adjournments from the Court Mr. Irani has not 
done the things for which he had taken adjournments, It appears that when 
the case came up for hearing on October 16, 1962, before another Bench it was 
adjourned to enable Mr. Trani and Mr. Master to engage a counsel to conduct the 
case on their behalf. Adjournment was granted, but counsel was not engaged. 
When the case came up before us on November 5, 1962, it was argued for some 
time and thei? Mr. Irani requested for an adjournment to enable him to look 
up the case law on the subject, and the case was adjourned to November 22, 
1962. On that day the case was argued for nearly 3 to 4 hours and then it 
was adjourned to November 27, to enable Mr. Trani to engage a counsel. On 
November 27, counsel was not cugaged. He again argued the case himself for 
a considerably long time and then took time to file an affidavit. No affidavit has 
been filed. In these circumstances, we did not accede to the request of Mr. Trani 
that further time should be granted to him to enable him to file an afidavit. 
The application of the Government Pleader that action be taken against oppo- 
nents Nos. 1 and 2 had been served on both of them a long time back. Mr. Irani 
is an advocate and knows the normal procedure of the Court, and if he was 
really desirous of filing an affidavit he could easily have done so at a much 
earlier stage. 

In the result, we hold that both Mr. Irani as well as Mr. Master have com- 
mitted contempt of the Authority under the Payment of Wages Act, namely, 
Mr. A. G. Kotwal, and have committed contempt of that Authority which is a 

‘Court, under the Contempt of Courts Act. We punish Mr. Irani by imposing 
on him a fine of Rs. 500 and we punish Mr. Master by imposing on him a fine 
of Rs. 200. Mr. Irani and Mr. Master shall pay the costs of this application. 

Mr. Trani and Mr. Master pray that they may be granted one month’s time 
to pay the fine. We grant them fifteen days’ time to pay the fine. 


Order accordingly. 


CRIMINAL REFERENCE. 


Before Mr. Justice Chandrachud. 


STATE OF MAUARASHTRA v. NEMGONDA JAYANGONDA | PATIL.* 
Bombay Prevention of Gambling Act (Bom. IV of 1887), Secs. 4, 5—Indian Penal Code 
(Act XLV of 1860), Secs. 302, 392—Conviction under s. 4 or s. 5 of Bom. Act IV of 


1887—Whether discretion conferred on Court to impose either sentence of imprison- 
ment or sentence of fine. ` 


It is open to a Court which convicts an offender under s. 4 or s. 5 of the Bombay 
Prevention of Gambling Act, 1887, to sentence the offender either to a term of im- 
prisonment or to payment of fine. 

The word “punishable” as contrasted with the word “punished” must be given 
its proper meaning and, so construed, it is not susceptible of the construction that by 
its use the Legislature has deprived the Courts of their discretion to sentence the 
accused either to a term of imprisonment or to pay a fine. 

Emperor v. Peter D’Souza’ and Emperor v. Karsandas Nanji,’ referred to. 


Tere facts appear in the judgment. 


V. T. Gambhirwala, Assistant Government Pleader, for the State. 
S. B. Bhasme, for all the accused, except accused No. 13. 


Crranpracuup J. Twenty-three persons have been convicted by the learned 
Judicial Magistrate, irst Class, Ichalkaranji, for offences under ss. 4 and 5 


*Decided, October 3, 1962. Crimmal Refe- 1 (1948) 50 Bom. L. R.574, F.B. 
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of the Bombay Prevention of Gambling Act (Act IV of 1887). The allega- 
tion against the accused is that on January 8, 1961 they were found present 
in house No. 280 at Kini for the purpose of gambling and that accused No. 1, 
in whose name the house stood, had kept a common gaming house. Relying upon 
a judgment of this Court reported in Emperor v. Karsandas Nanji! the learn- 
ed Magistrate held that it was prima facie undesirable to impose a sentence of 
imprisonment for a first offence under the Gambling Act. Accused No. 1 has 
been sentenced to pay a fine of Rs. 300 under s. 4 of the Gamblifg Act and all 
the accused including accused No. 1 have been sentenced to pay a fine of 
Rs. 300 under s. 5 of the Act. Being aggrieved by the order of sentence, the 
State filed an application. for enhancement of the sentence, in the Sessions 
Court. The learned Additional Sessions Judge, Kolhaptir, who heard the re- 
visional application, has held that the decision reported in Emperor v. Karsan- 
das Nanji, on which the learned Magistrate relied, was not good law in view of 
the subsequent amendments made to ss. 4 and 5 of the Bombay Gambling Act. 
According to the learned Judge, the amendments effected by Bombay Act No. 
XXXVII of 1947 make it obligatory on the Court to pass a sentence of imprison- 
ment even in cases in which the accused has committed an offence under the 
Gambling Act for the first time. The learned Judge has made this reference re- 
commending that the accused should be sentenced to suffer simple imprisonment 
for a period of one month in addition to the sentence of fine. 

The learned Additional Sessions Judge is right that the trial Court has over- 
looked the amendments which are made to ss. 4 and 5 of the Prevention of 
Gambling Act by Bombay Act No. XXXVII of 1947. The question, however, 
which arises for determination is whether on a true view of the amendments 
effected in the year 1947, it is obligatory upon a Court to sentence a first offender 
under the Gambling Act to a substantive sentence of imprisonment. To be able 
to appreciate the reasoning of the learned Additional Sessions Judge, it would 
be necessary to compare the provisions contamed in unamended ss. 4 and 5 of 
the Gambling Act with those contained in the amended ss. 4 and 5. Prior to 
the amendments made by Bombay Act No. XX XVII of 1947, s. 4 and s. 5 of the 
Gambling Act, in so far as they are material, stood thus: 

S. 4. “Whoever... keeps...a common gaming house...shall, on conviction, be punish- 
able, 

(a) for a first offence with imprisonment which may extend to seven months, or 
fine which may extend to one thousand rupees, or with both; provided that in the absence 
of special reasons to the contrary to be mentioned in the judgment of the Court, such 
imprisonment shall not be less than one month and fine shall not be less than two hundred 
rupees.” 

S. 5. “Whoever is found in any common gaming-house ..shall, on conviction, be 
punishable with fine which may extend to five hundred rupees, or with imprisonment 
which may extend to one month.” 

After the amendment the two sections read as follows :— 

S. 4 “Whoever...keeps...a common gaming~house...shall, on conviction, be punish- 
able with imprisonment which may extend to six months and with fine: 

Provided that— 

(a) for a first offence such imprisonment shall not be less than one month and fine 
shall not be less than two hundred rupees;...” 

S 5 “Whoever is found in any common gaming-house . shall, on conviction, be 
punishable with imprisonment which may extend to six months and with fine: 

Provided that— 

(a) for a first offence such imprisonment shall not be less than one month and 
fine shall not be less than two hundred rupees;...” 

The view which has found favour with the learned Additional Sessions Judge 
is that the object of the amendment effected in the year 1947 was to meei the 
decision of this Court reported in Emperor v. Karsandas Nanji and that un- 
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der the amended ss. 4 and 5 of the Gambling Act, no discretion at all has been 
left to the Courts to impose a sentence other than a substantive sentence of 
imprisonment. According to the learned Judge, to construe the amended pro- 
visions as conferring a discretion on the Courts to impose either a substantive 
sentence or a sentence of fine is to render the amendment meaningless and in- 
fructuous. i; 

The words which fall to be coustrued are, whoever commits an offence ‘‘shall, 
on conviction, e punishable with imprisonment which may extend to six months 
and with fine; provided that for a first offence such imprisonment shall not be 
less than one month aud fine shall not be less than two hundred rupees”. A 
key to the proper interpretation of the provisions contained in s. 4 may be 
furnished by analogous provisions in the Indian Penal Code which is the law 
of the land. If, for example, one turns to s. 302 of the Penal Code, it would 
be clear that when it was inteuded by the Legislature that a particular penalty 
must be imposed on the accused, the Legislature has used a langnage different 
from the one which is used in s. 4 of the Prevention of Gambling Act. Sec- 
tion 302 which prescribes the punishment for murder provides that whoever 
commits murder ‘‘shall be punished with death, or imprisonment for life, and 
shall also be liable to fine’’. It is clear from the langnage used in s. 302 that 
when it was intended to deprive Courts of a discretion not to impose a sen- 
tence of imprisonment, the language used was that the person shall be ‘‘punish- 
ed’’ with death or that he shall be ‘‘punished’’ with imprisonment for life. 
Section 3892 of the Penal Code which prescribes the penalty for robbery also 
provides that whoever commits robbery shall be ‘‘punished’’ with rigorous 
imprisonment for a term which may extend to ten years and shall also be liablo 
to fine. The wording of s. 392, like the wording of s. 302, makes it clear that 
if a person is held guilty of robbery then there is no option left io the Court 
not to sentence the offender to a term of imprisonment. When one turns, how- 
ever, to s. 4 of the Gambling Act, what is provided therein is that whosoever, 
for example, keeps a common gaming-house shall be ‘‘punishable’’ with im- 
prisonment which may extend to six months and with fine. The word ‘‘punish- 
uble’’ as contrasted with the word ‘‘punished’’ must be given its proper mean- 
ing and, so construed, it is not susceptible of the construction that by its use 
the Legislature has deprived the Courts of their discretion to sentence the ac- 
cused either to a term of imprisonment or to pay a fine. What is stated in 
s. 4 aud what is emphasized by the contrast provided by the language used in 
s. 4 and the language used in the two sections of the Indian Penal Code refer- 
red to above, is that the punishment to which a person who has committed an 
offenee under s. 4 can be sentenced could be both imprisonment and fine. I am 
unable to agree with the learned Additional Sessions Judge that by reason of 
the fact that the word ‘and’ is used in s. 4, it 1s obligatory upon the Couris 
to punish an offender both with imprisonment and with fine. To construe the 
word ‘and’ as casting an unqualified obligation on the Court to sentence an 
offender to imprisonment and to fine and to construe the word ‘and’ as depriv- 
ing the Courts of their discretion to impose either a sentence of imprisonment 
ov a sentence of fine seems to me to ignore the distinction between the phrase 
“shall be punished’’ on the one hand and the phrase ‘‘shall be punishable’’ on 
the other. The proviso to s. 4, clause (a) provides that for a first offence ‘‘such 
imprisonment shall not be less than one month and fine shall not be less than 
two hundred rupees”. The construction which the learned Additional Ses- 
sions Judge has placed upon the language used in the proviso is, in a sense, 
a, consequential construction which be put upon the charging words-of s. 4. 
Onee it is realised that the charging words of s 4 do not impose on the Courts 
an obligation to sentence an offender both to a substantive term and to a fine, 
the difficulty which the learned Additional Sessions Judge felt in construing 
the language of the proviso becomes unreal. Tn my opinion, on a true con- 
struction of the Janguage used in the proviso, it is open to a Court which con- 
victs an offender under s. 4 or s. 5 of the Gambling Act to sentence the offender 
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either to a term of imprisonment or to payment of fine. All that the Legis- 
lature has provided is that if the Court decides to pass a sentence of imprison- 
went, such imprisonment shall not be less than one month, and if the Court 
decides to impose a sentence of fine instead of a sentence of imprisonment, the 
fine shall not be less than 200 rupees. 

The difficulty which the learned Additional Sessions Judge felt is that, ac- 
cording to him, to construe the amendment as maintaining intact the discre- 
tion of the Court is to render the amendment nugatory. I am wmnable to agree 
with him because whereas uuder the unamended ss. 4 and 5 Courts had the 
discretion to impose a sentence which was less than the minimum pre- 
scribed if there were special reasons which were required to be mentioned in 
the judgment, after the amendment even if there are special reasons which 
can bear a mention in the judgment, the Legislature has stated that the sen- 
tence of imprisonment shall not be less than one mouth and the sentence of 
fine shall not be less than Rs. 200 even in the case of a first offence. By con- 
struing the amendment in the manner which I have indicated above, the amend- 
ment can be given its due effect, for, so coustrued, the amendment can serve 
the purpose of making it obligatory upon the Court to, award either a parti- 
cular sentence of imprisonment or a particular sentence of fine even if there 
are special reasons why the Court felt that a lesser sentence than the minimum 
would meet the ends of justice. : 

Mr. Bhasme, who appears on behalf of the accused, has drawn my attentio 
to a judgment of a Full Bench of this Court reported in Emperor v. Peter 
D’Souea®. The question which arose before the Full Bench was, except for 
legislative history, very similar to the question which arises before me and the 
words which the Full Bench was called upon to construe were those contained 
in s. 48(/) of the Bombay Abkari Act, 1878. That section provided that the 
accused ‘‘shall, on conviction, be punishable... with imprisonment for a term 
which may extend to six months and with fine which may extend to Rs. 1,000.”’ 
Chiet Justice Chagla, who delivered the judgment of the Full Bench, observes 
in his judgment that the provision did not make it obligatory upon the Court 
to inflict upon the accused both the sentence of imprisonment and the sentence 
of fine. The learned Chief Justice relied upon the distinction between the 
word ‘‘punishable’’ and the word ‘‘punished’’ and held that despite the use 
of the word ‘and’ in s. 43(7) of the Bombay Abkari Act, the diseretion of the 
Courts to inflict either the sentence of imprisonment or the sentence of fine 
was not taken away. The attention of the learned Additional Sessions Judge 
was unfortunately not drawn to this decision. 

For these reasons, the reference made by the learned Additional Sessions 
Judge must be rejected. The learned Magistrate has passed a sentence of fine 
of Rs. 300 and that clearly is not less than the minimum sentence of finc which 
is preseribed for the first offence by proviso (a) to ss. 4 and 5 of the Gambling 
Act. The order of conviction and sentence passed by the learned trial Magis- 
trate will, therefore, be confirmed, and the rule in the reference will be dis- 


charged. i; 
Reference rejected. 
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Before Mr. Justice Chandrachud. 


BALKRISHNA MARUTI DEVGAONKAR v. SAIDANNA SAYANNA 
BILLAMPALLL*® 
Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs, 
15, 5(11) (a) & (b)—Person deriving title from sub-tenant—Sub-tenant protected 
under s. 15(2)—Whether such person has legal status under Act, 


Section 15(2) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, which validates under specified conditions transfers and assignments by tenants 
does not legalise every transfer and assignment effected by the sub-tenants or by 
transferees and assignees of sub-tenants. 


Tue facts appear in the judgement. 


D. 8. Marathe and R. B. Phadke, for the petitioner. 
P. D. Bal and Afiss Mina Bal, for the respondent, 


CHANDRACHUD J. This revisional application raises the question as to whe- 
ther a person who derives title from a sub-tenant has a legal status, which can 
be upheld under the provisions of the Bombay Rents, Hotel and Lodging House 
Rates Control Act (Act No, LVII of 1947). The property which is the sub- 
ject-matter of the present dispute formerly belonged to one Ganpat, but on his 
death it devolved upon the present plaintiff as a legatee and executor under 
the will of Ganpat. The plaintiff filed a suit against six persons for possession 
of the premises in their occupation on the ground that defendant No. 1 who 
was the original tenant had sub-let the premises to defendant No. 2, that de- 
fendant No. 2 had sub-let the property to defendant No. 3, that defendant No. 3 
had, in turn, sub-Ict the property to defendant No. 5 and that the several defend- 
ants were profiteering by charging exorbitant rent to one another. The plain- 
tiff also sought for possession on the ground that the premises were required 
by him bona fide for his personal use and occupation. Defendants Nos. 1 to 3 
entered into a compromise with the plaintiff by application exh. 41 dated July 
1, 1958, The name of defendant No. 6 was deleted whereas defendant No. 4 
was found to have no concern with the property at all.- Defendant-No. 5 was 
the lone defendant who contested the suit and his case briefly was that he had 
derived title under defendant No. 3, who in turn claimed under defendants Nos. 
1 and 2, and that, therefore, he, i.e. defendant No. 5, was lawfully in possession 
of the premises. He also contended that he was in possession of the premises 
since 1956, that in 1959 Ordinance No. 3 of 1959 was passed by virtue of which 
his possession was legalised and that he could not be evicted so long as he was 
ready and willing to pay rent unless, of course, the conditions on which a 
landlord ean obtain possession of the premises were satisfied as laid down in 
the Rent Act. On merits, the contention of defendant No. 5 was that the land- 
lord did not require the premises for his personal use and that greater hardship 
would be caused to him than to the landlord if a decree for eviction was 
passed against him. 

The learned trial Judge held that defendant No. 1 was the tenant of the 
plaintiff, that defendant No. 2 was the sub-tenant of defendant No. 1, that 
defendant No. 3 was a transferee from defendant No. 2 and that defendant 
No. 5 who, as I have said earlier, is the only contesting defendant, is a 
transferee from defendant No. 3. In fact, a finding that defendant No. 
5 was a transferee from defendant No. 3 was arrived at on the admission 
of defendant No. 5 himself that he was put in possession of the premises 
by defendant No. 3. The learned Judge further held that the plaintiff had 


*Decided, July 24, 1962. Civil Revision Application No, 1326 of 1961. 
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proved that he required the premises for his personal use and occupation but 
that greater hardship would be caused to defendant No. 5 if a decree in respect 
of the entire suit property was passed against him. At the trial defendant 
No. 5 had expressed willingness to surrender possession_of six out of cighteen 
khans in his oceupation Relying on that offer, the learned Judge held that 
if a decree were passed against defendant No. 5 ouly with regard to six khans, 
no hardship would be caused to him. The learned trial Judge has, however, 
decreed the suit of the plaintiff wholly, on the ground that defendant No. 5 had 
no legal status which could be protected or recognized under the Rent Act. 
Defendant No. 5 filed an appeal against the judgment of the trial Court and 
the findings of the trial Court have been substantially confirmed by the learned 
Assistant Judge. The learned Assistant Judge has held that defendant No. 3 
through whom defendant No. 5 claimed to be a sub-tenant, was himself a mere 
transferee from defendant No. 2 and that, therefore, defendant No. 8 could not 
pass any right, title or interest to defendant No. 5 It is on this ground that 
the learned Appellate Judge has held that defendant No. 5 had no legal status. 
In view of that finding he has confirmed the decision of the trial Court. 

The question which arises in this revisional application is whether in the 
circumstances mentioned above a decree in respect of the suit premises can be 
passed in favour of the plaintiff and as against defendant No. 5. If defendant 
No. 5 has a legal status which can be recognised or protected under the Rent 
_ Act, then a decree can be passed against him with regard to six khans, because 
the finding of the trial Court is that though the plaintiff has proved that he 
requires the premises bona fide for his personal use and occupation, still greater 
hardship would be caused to defendant No. 5 if a deerce in respect of the entire 
premises were passed in favour of the plaintiff. 


Mr. Marathe, who appears on behalf of the petitioner, contends that his 
client, defendant No. 5 must he deemed to be lawfully in possession of the pre- 
mises by virtue of the provisions contained in s. 15 of the Bombay Rent Act. 
The legislative history of s. 15 is well-known. Sub-section (Z) of s. 15, as it 
originally stood, provided that notwithstanding anything contained in any law, 
it shall not be lawful, after the coming into operation of the Rent Act, for any 
tenant to sub-let the whole or any part of the premises let to him or to assign 
or transfer in any other manner his interest therein. It was, probably, found 
necessary to incorporate this provision in the Rent Act because under s. 108, 
el. (j), of the Transfer of Property Act, a tenant is entitled to sub-let the pre- 
mises let out to him unless there is a contract to the contrary. On May 21, 1959, 
however, an Ordinance was passed which is Ordinance No 3 of 1959. By that 
Ordinance sub-s. (2) was added to s. 15 and what the Ordinance provided was 
that notwithstanding anything contained in any judgment, decree or order of 
a Court or any contract, the bar against sub-letting, assignment or transfer of 
premises created by sub-s. (Z) or contained in any contract was not to have 
any effect if the sub-lessee, assignee or the transferee had entered into posses- 
sion before May 21, 1959, and if he continued to be in possession on the date on 
which the Ordinance came into force, ie. on May 21, 1959. The argument 
advanced by Mr. Marathe is that the case of defendant No 5 falls under the 
Ordinance which was subsequently replaced by Bombay Act No. XLIX of 1959 
and that, therefore, defendant No. 5 is entitled to be recognised as a lawful 
tenant of the plaintiff. I am unable to accept this contention because all that 
the Ordinance has done is to obliterate the effect of the bar which was created 
by sub-s. (7) of s. 15. The bar which was created by sub-s. (/) was that notwith- 
standing anything contained in any Jaw, no tenant could sub-let the premises 
or assign or transfer his interest therein. Sub-section (2), which was introduced 
by the Ordinance, must be read in the light of the provisions contained in sub- 
s. (7) and so read, it is only capable of the construction that whereas under 
sub-s. (Z) an embargo was put on the tenant against subletting, assigning or 
transferring the premises or his interest therein, that embargo was removed by 
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gub-s. (2) retrospectively. By the Ordinance what was legalised was a sub- 
tenancy, an assignment or a transfer created by a tenant im the teeth of the 
provisions contained in sub-s. (Z). In the present case, if defendant No. 5 were 
to claim through defendant No. 1 who was the original tenant, it may have 
been possible to accept the, contention of Mr. Marathe that a sub-tenancy in 
favour of defendant No. 5 must be held to be valid as it has been legalised by 
the Ordinance. But what is the right which defendant No. 5 claims in the 
present case?* Admittedly, he does not claim under the tenant, viz. defendant 
No. 1, but he claims under defendant No. 3, who in turn claims under defendant 
No. 2, who, in turn, is the sub-tenant of defendant No. 1. Tn one word, there- 
fore, defendant No. 5 claims under a transferee of the sub-tenant of a tenant. 
It seems to me difficult to take the view that the intention of the Legislature 
was not only to validate transfers and assignments by tenants but also to lega- 
lise every transfer and assignment effected by the sub-tenants or by transferees 
and assignees of sub-tenants. While dealing with this question, it is also im- 
portant to call attention to the fact that sub-s. (2) which is introduced by the 
Ordinance of 1959 does not unconditionally legalise sub-tenancies, assignments 
and transfers. The conditions which are laid down in sub-s. (2) are that the 
sub-lessee, assignee or transferce must have entered into possession of the pre- 
mises before May 21, 1959, and he must further continue in possession till May 
21, 1959. It is only if these conditions are satisfied that the bar created by 
sub-s. (7) can be deemed never to have had any effect. Sub-section (2) came 
into force on May 21, 1959, but defendant No. 3 had already given up possession 
of the premises under the application for compromise (exh. 41) dated July 1, 
1958. If defendant No. 3 was a sub-tenant at all (and the Courts below have 
held that he was not), it may have been possible for him to obtain protection of 
the Ordinance if he himself was in possession on the date on which the Ordi- 
nance came into force. The consequence of the argument of Mr. Marathe must 
necessarily be that though defendant No. 3 could not avail himself of the pro- 
tection conferred by the Ordinance by reason of the fact that he did not satisty 
the condition of continued possession till May 21, 1959, defendant No. 5, who 
claims from defendant No. 3, would be entitled to claim protection under the 
Ordinance. As I have stated earlier, the protection which is intended to be 
conferred by the Ordinance can be availed of only by persons who can be de- 
seribed as sub-lessees, assignees or transferees from the tenants and that too if 
they satisty the two conditions mentioned above. 

To meet this difficulty, Mr. Marathe urges that defendant No. 3 himself must 
be deemed to be a tenant and that, therefore, defendant No. 5, who claims from 
defendant No. 3, must be deemed to be a sub-tenant within the meaning of the 
Rent, Act. In this behalf Mr. Marathe has called my attention to the definition 
of the word ‘tenant’ in s. 5, cl. (ZZ), sub-cls. (a) and (b). The term ‘tenant’ 
has been defined in s. 5, cl. (17) to mean a person by whom or on whose acconnt 
rent is payable and to include (a) such sub-tenants and other persons as have 
derived title under a tenant, before the date on which the Ordinance came into 
force, and (b) any person remaining, after the determination of the lease, m 
possession, with or without the assent of the landlord, of the premises leased to 
‘uch person or to his predecessor who has derived title before the date of the 
Ordinance. Defendant No. 5 is very clearly not a person by whom or on whose 
recount rent was payable because there is uo privity of contract between him 
uid the plaintiff. Mr. Marathe, however, argues that defendant No. 5 would 
he a tenant under the inclusive definition contained in sub-cl. (a) or sub-cl. (b) 
of el. (17) of s. 5 of the Act. What sub-cl. (a) provides is that a tenant in- 
oludes a sub-tenant and other persons who have derived title under a tenant 
before a certain date. As I have stated earlier, defendant No. 6 is not 
a snb-tenant because a sub-tenant must necessarily mean a person who 
derives title from or under the tenant. Admittedly, defendant No. 5 does not 
claim throngh the tenant, and admittedly he claims under defendant No, 3 who 
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himself was a transferee from defendant No. 2, who was a sub-tenant of the 
original tenant, defendant No. 1. It seems equally difficult to hold that de- 
fendant No. 5 can be a tenant within the meaning of snb-el. (5) of el (7/7) of 
s. 5, because what that sub-clause contemplates is that the person must, after 
the determination of the lease, remain in possession of the premises leased to 
him or to his predecessor. In the first place, it is plain from the language of 
el. (b) that it applies only to statutory tenants and to those who derive title 
under statutory tenants, as for example, their heirs, legal represtntatives, exe- 
eutors or assignees. Secondly, in the present case the premises admittedly are 
not leased to defendant No. 5, nor indeed were they leased to his predecessor, 
viz. defendant No. 8. Mr. Marathe contends that the word ‘predecessor’ must 
not be construed to mean ‘immediate predecessor’ and that the word must be 
given the widest possible connotation so as to include any of the previous occu- 
pants. In the absence of anything to indicate that such a wide and, artificial 
construction is a necessary implication of the language used in sub-cl. (b), it 
seems to me that only those persons will fall under sub-cl. (6) who, after the 
determmation of the lease, continue in possession of the premises leased to them 
or to their immediate predecessors. As the premises are neither leased to de- 
fendant No. 5 nor to his predecessor defendant No. 3, defendant No. 5 cannot 
fall under the inclusive definition contained in sub-cl. (b) of el. (ZI) of s. 5 
of the Bombay Rent Act. 


For these reasons, I am of the opinion that defendant No. 5 cannot seek pro- 
tection under sub-s. (2) of s. 15 of the Rent Act. If defendant No. 5 has no 
legal status such as can be recognised under the Rent Act, then even though 
hardship may be caused to him, if a decree in respect of the entire premises is 
passed against him, there would be no alternative save to pass such a decree. 
The order passed by the Courts below will, therefore, be confirmed and the 
revisional application filed by defendant No. 5 will be dismissed with costs 
throughout. Rule discharged. 

Application dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Patel and Mr. Justice Wagle. 


HUSSAINBHAT MULLA FIDA HUSSAIN v, MOTILAL NATITULAL 
AGARWAIL.* 


Motor Vehicles Act (IV of 1939), Secs. 2(23), 54, 55—Whether public carners liable as 
insurers of goods delivered to them—Whether proof of negligence needed for injury 
caused to goods—Letters Patent (Bombay), Cl. 15—In appeal under cl. 15 whether 
a point not raised before single Judge can be raised. 


Public carriers holding a permit under the Motor Vehicles Act. 1939, are liable as 
insurers of goods and they are responsible for any injury caused to the goods deli- 
vered to them, however caused, except only by act of god or action of alien enemies. 
No proof of negligence is in such a case needed and the defendant has to establish 
the exception. 

Irrawaddy Flotilla Company v. Bugwandass,’ River Steam Navigation Co. Ltd. v. 
Shyamsundar Tea Co. Ltd.,? Kalasami v. Alwar,’ M. Sicka & Co. v. Narharsingh. 


*Decided, July 24, 1962. Letters Patent Additional Judge to First Civil Judge, Class IT, 
Appeal No. 23 of 1959, against the decision Nagpur, in Civil Suit No. 35-B of 1960. 
of Mudholkar J, in Second Appeal No. 739 of 1 (1881) L.R 18 TA. 121. 
1953, allowing the appeal agamst the decision 2 (1954) 6 I.L.R. Assam 433. 
of K. L. Pandoy, Firet Additional District 3 [1961] Madras 1091. 
Judge, Nagpur, in Civil Appeal No. 13-B of 1952, 4 [1959] ATR. M.P. 351, 
reversing the decree passed by W. N. Bapat, 
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Benett v. The Peninsular Steam-Boat Company’, India General Navigation and Rail- 
way Company, Ltd. v. Dekhan Tea Company, Ltd., Lane v. Sir Robert Cotton’ and 
Johnson v. The Midland Railway Company,’ referred to. 

In an appeal under cl. 15 of the Letters Patent normally the Court will not allow 
a point to be raised which was not raised before the single Judge whose judgment 
is the subject-matter of the appeal. In a proper case where the point is of import- 
ance the Court may in the interests of justice permit it to be raised. If the conten- 
tion raised Was the very basis of the party’s case and formed the subject-matter of 
issues before the two Courts below and was not touched before the single Judge, 
in some cases in its discretion the Court may allow the point to be raised. 

l , S. Kanhatyalal v. Jerome D’Costa, dissented from. 

Shripad v. Shivram,” Sattappa Gurusattappa v. Md. Appalal Kazi,” and Raghunath- 

das v. Secretary of State,” referred to. 


Oxr Hussainbhai (plaintiff) who was the proprietor of ‘‘Firdos Furniture,” 
Furniture Makers of Nagpur, delivered certain articles of furniture valued at 
Rs. 1,500 or so to Motilal (defendant No. 1) under a contract for transporting 
them to Pusad for being delivered to the customers for whom they had been 
meant. The transaction was entered into on April 21, 1949, and the furniture 
was arranged in the truck by the servants of the plaintiff. The truck was not 
run on petrol but on producer gas. The producer gas plant was fixed at the 
rear of the truck and the furniture was arranged in the truck so as to be 14 
cubits away from the gas plant. The truck left Nagpur on the evening of 
April 21, 1949, and made a halt during the night at a place known as Thane- 
gaon which is about 40 miles from Nagpur on the Nagpur Amravati Road. In 
the morning, the gas plant was cleaned, re-fuelled and re-started and the truck 
left for Amravati. Having proceeded a distance of about 15 miles, it was noticed 
that the furniture had caught fire. The truck was, therefore, stopped and some 
attempts were made to extinguish the fire. Those attempts were not snecessful. 
The result was that not only the firrniture but some bags of grain which were also 
carried in the truck were also gutted along with the truck and what was left 
was only a wreckage. 

The plaintiff thereupon instituted a suit against defendant No 1 and defend- 
ant No. 2, who was alleged to be the owner of the truck, for damages to the tune 
of Rs. 1,500 which he claimed was the value of the furniture which was entrusted 
to the defendants for being carried to Amravati. Defendant No. 1 denied that 
there was any negligence whatsoever on his part and contended that the furni- 
ture in the truck was gutted as a result of sheer accident and that consequently 
he was not liable. Defendant No. 2 contended that the truck originally belonged 
to him but he had sold it to defendant No. 1 and that the contract not having 
been entered into with him, he was not liable. 

The trial Court dismissed the suit. The appellate Court, however, decreed the 
suit against both the defendants. The defendants appealed to the High Court 
Bench at Nagpnr. 


The appeal was heard hy Mudholkar J., who in the course of his judgment, 
delivered on December 6, 1957, observed as follows :— 

MUDHOLKAR J. It is argued before me on behalf of the defendants in the 
first place that there can be no decree whatsoever against defendant No. 2 be- 
eause he was not a party to the contract of transport of the goods. It is further 
pointed out that he bas no title left, in the truck because he had sold it to defend- 
ant No 13. Now, the lower appellate Court has held that the title cannot be 


5 (1848) 6 C.B. 775, at p. 787. 10 [1934] A.L.R. Bom. 466, 3.c. 36 Bom. 
6 (1023) I.L.R. 5l Cal. 304, ric., s.o. 51 L.R. 1052. 

I.A. 28, 8.0. 26. Bom, L.R. 571. 11 [1936] A.LR. Bom. 227, sc. 38 Bom. 
7 (1701) 12 Mod. 472, nt p. 484. L.R. 221. 
8 (1840) 18 L.J. 388. 12 (1905) 29 Bom. 514, s.o. 7 Bom. L.R. 


9 [1955] N.L.J. 710. 569, 
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deemed to have passed from defendant No. 2 to defendant No. 1 because certain 
formalities had not been completed. However, from the way I look at tho 
matter, that question, I think, is not of any importance. The basis of the claim 
is the contract of carriage, i.e. of bailment. Therefore, the liability will be on 
the person with whom the plaintiff had entered into the contract. Now, it is 
common ground that the motor agent Bhayyalal P. W. 2 negotiated the 
contract and it is clear from his evidence that the contract was between the 
plaintiff on the one hand and defendant No. 1 on the other. Pudeed, neither 
the agent nor the plaintiff kmew of the existence of defendant No. 2. In these 
circumstances, it is difficult to see how defendant No. 2 can in any way be held 
liable. Disagreeing with the lower appellate Court, therefore, I dismiss the 
plaintiff’s suit as against defendant No. 2 with costs, on this short ground. 

The question then is: Is defendant No. 1 liable for the plaintiff’s claim? Be- 
ing the bailee of the goods, s. 151 of the Indian Contract Act casts a responsibi- 
lity upon him to take as much care of the goods bailed to him as a man of 
ordinary prudence would, under similar circumstances, take of his own goods 
of the same bulk, quality and value as the goods bailed. The learned Judge of 
the lower appellate Court held that because of the provisions of s. 151 the bur- 
den lay upon the defendant to prove absence of negligence. The question is 
whether this is the correct legal position. No doubt in River Steam Navigation 
Company v. Choutmull’ their Lordships of the Privy Council have observed 
(p. 5): 

“...It appears that the defendants have not at all exonerated themselves from the 
onus cast upon them of shewing that the fire originated from causes over which they had 
no control...” 

But, does it follow from this that in every case where an accident occurs by 
reason of which the goods entrusted to a carrier are lost, the carrier must he 
held liable for the loss unless he establishes that the loss was not occasioned by 
his negligence or that of his servants? This very matter has been considered 
by their Lordships of the Privy Council in another case in Dwarkanath v, 
Rivers team Co.2 where their Lordships have observed (p. 738) :— 

“The weight to be attached to the judgment of the learned Judge of first instance, 
who saw the witnesses, is a good deal lessened by reason of his having apparently thrown 
the burden of proof on the wrong party. He states that it was, in his opinion, incumbent 
upon the defendant Company to satisfy him that they had taken such care of these goods 
as a man of ordinary prudence would take of his own goods. This, in their Lordships’ 
view, is not a correct statement of law.” 

It is true that under the law of Evidence Act of 1872, s. 106 ‘when any fact 
is especially within the knowledge of any person, the burden of proving that fact 
is on him,’ and it was, therefore, right that the defendant-company should eall 
the material witnesses who were on the spot, as it seems to have done. But this 
provision of the law of evidence does not discharge the plaintiffs from proving 
the want of due diligence, or (expressing it otherwise) the negligence of the 
servants of the defendant-company. 

It may be for the company to lay the material before the Court, but it remains 
for the plaintiff to satisfy the Court that the true inference from those materials 
is that the servants of the defendant-company have not shown ‘‘due care, skill 
and nerve.” Bearing in mind these observations of their Lordships, what we 
have to ascertain is whether in the instant case defendant No. 1 has done his 
duty by examining all the material witnesses. ' Now, he has examined himself as 
“well as the driver of the truck. It may be mentioned here that he had accom- 
panied the truck. He has also examined Kesarimal (DW 2) who was the owner 
of the motor truck which was coming from the opposite direction that day and 
which had stopped near the place of the accident when he saw defendant 
No. 1’s truck ablaze. The plaintiff himself has examined his servant Babulal 


1 (1898) L.R. 26 I.A. 1. 2 (1917) 20 Bom. L.R. 735, P.c. 
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who had accompanied the truck on that day and who, along with the condnetor 
of the truck, was sitting on the top of the furniture in the truck. The ouly 
person who has not been examined in this case is the conductor. No reason has 
been given by defendant No. 1 as to why he has not been examined. On 
behalf of the plaintiff, it is said that an inference adverse to defendant No. 1 
should be drawn from the fact that this person was not examined. I do not 
think that there is any material on record which would suggest that defendant 
No. 1 was deliberately withholding the evidence of the witness. He was not n 
person who was expected to know anything about the condition of the truck 
and was in no better position to know as to how the fire started than Babulal 
himself, who has been examined by the plaintiff. In these cireumstances, I 
think it would be proper to hold that he was not a material witness. 

Now, defendant No. 1 having placed the material witnesses before the Court, 
what more was he expected to do? It was necessary for the plaintiff to esta- 
blish from the evidence which was led before the Court that there was negligence 
or want of due care on the part of defendant No. 1 or his servants Nothing has 
been elicited from the examination of the witnesses examined on his behalf 
from which it could be inferred that there was want of due care or that there 
was any negligence. The driver has stated that they had examined the produ- 
cer gas plant and found that it was in perfect condition. Now where a producer 
gas plant is attached to a motor vehicle, certain conditions have to be fulfilled. 
Those conditions are laid down in the Motor Vehicle Manual. It was open. to 
the plaintiff to cross-examine the driver of the truck of defendant No. 1 for 
ascertaining whether there had been any omission on the part of defendant No. 
1 to observe any of the conditions specified in those rules. Nothing of the kind 
has been done. The origin of the fire remains unknown. But mercly because it 
is unknown, no liability could be cast upon defendant No. 1. 

It was then suggested by Mr. Chande for the plaintiff that this is a case or res 
ipsa loguitor and that the plaintiff having proved the loss, the burden would 
shift upon defendant No. 1 to establish that there was no negligence on his part. 
The rule of law is that the burden of proving negligence is on the plaintiff who 
alleges it; but there is an exception to this rule in those cases where the accident 
is of such a nature that negligence may be presumed from the mere fact of the 
accident. For applying this rule, therefore, the accident must be such as could 
not, in ordinary course, have occurred withont the negligence of the defendant 
or his servant. Can it be said that the accident in question was of such a nature? 
As has been pointed out in Ratanlal on Torts at page 395: 


“There is a distinction between the case of an accident caused by an inanimate object 
such as a bale of goods, and one caused by the misconduct of an animate creature. In 
the former case the inference is that the defendant is liable, in the latter case there is 
no certain inference, and the plaintiff will not have discharged the burden without proof 
of some negligence on the part of the defendant. The maximum res ipsa loquitor is 
applicable only where the probability that the accident is due to negligence is materially 
greater than that it is due to any other cause, and the circumstances contributing to the 
accident are within the defendant’s control.” 
It is no doubt true that the motor vehicle was under the defendant’s control, 
but the motor vehicle itself was not run in a rash or negligent manner, nor 
has it been shown that there was any material defect in its working. In these 
circumstances, it would not be proper to infer that the accident was due to a 
cause which was within the defendant’s control, In this connection, I may 
draw attention to a recent decision of the Madras Iligh Court where the case 
Jaw has been very fully discussed by the learned Judge. That decision is ve- 
ported in Nagamani v, Madras Corpn.S There in paragraph 20 he has observ- 
ed :— Ñ 

“To sum up the general rule is that the plaintiff must establish a breach of duty and 


3 [1956] A.I.R. Madras 59. 
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its causal connection with his injury. If he fails to prove either of them action fails. 
Mere proof of some injury is not enough.” 


After citing cases the learned Judge said (p. 64): 


“,..The exception to this rule is that if the facts proved or admitted amount io 
‘prima facie’ proof of negligence or it causal connection, the burden is shifted to the 
defendant to rebut these points.” 

Then again he has said (p. 65): ä 


“The plaintiff's evidence must pass however beyond the region of pure conjecture 
into that of legal inference. The dividing line between conjecture and inference is 
often a very difficult one io draw. A conjecture may be plausible but it is of no legal 
value for its essence is that it is a mere guess. An inference in the legal sense on the 
other hand is the deduction from the evidence and if it is a reasonable deduction it may 
have the validity of legal proof. 

In other words, there can be no inference unless there are objective facts from 
which to infer the other facts which it is sought to establish and the Court can come to 
a conclusion only upon a reasonable probability and not a mere possibility. ..The facts 
proved or admitted therefore must amount to ‘prima facie’ evidence of negligence or its 
causal connection and then only the burden will be shifted to the defendant to rebut 
these points.” 

Now, it is clear that in the instant case no facts have been established by the 
plaintiff which could be said to amount to prima facie evidence of negligence 
or its causal connection with the actual destruction of the plaintiff’s goods. In 
these circumstances disagreeing with the lower appellate Court, I hold that the 
plaintiff has not established that defendant No. 1 is guilty of negligence and 
that he is entitled to damages. 

In this view, I allow the appeal and dismiss the plaintiff’s suit with costs 
against both the defendants. 


The plaintiff appealed under the Letters Patent. 


M. N. Phadke and V. M. Golwalkar, for the appellant. 
M. N. Chandurkar, for the respondent. 


PATEL J. The question in this case is whether the respondents were common 
carriers and liable as such in respect of the goods belonging to the plaintiff and 
which they were carrying from Nagpur to Pusad. The goods were despatched 
on April 21, 1949, from Nagpur and were to be delivered to one Vinayak Rao Patil 
of Pusad. The plaintiff alleged that he had expressly declared the value and 
the description of the goods at the time of delivery to the defendants. On the 
way the goods were burnt to ashes and hence the plaintiff filed the present suit 
for recovery of the value of the goods (they were all pieces of furniture) on the 
basis of a contract to reimburse and also on the basis that the defendants were 
common carriers. 

Defendant No. 1 contended that there was no negligence on his part, that the 
truck was operated by gas plant, and the @fys being summer days, the goods 
were destroyed by fire due to some accident, and that there was no negligence 
on his part. He also denied that they were common carriers. Defendant No. 2 
contended that he had already transferred the truck to defendant No. 1 and 
was not, therefore, responsible. 

The suit failed in the trial Court but succeeded in the District Court. Tn 
second appeal which was heard by Mudholkar J. the plaintiff failed and the 
suit was dismissed. 

The trial Court held that the defendants were common carriers but that it 
was not proved that the fire was due to the negligence of the defendant and, 
therefore, they were not liable. It also held that if liable, both of them would 
be liable. The appellate Court held that under the Motor Vehicles Act the 
defendants were not bound to carry any goods that were offered to them and 
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that they were not common carriers but only ordinary bailees and their liability 
was ouly as such. It, however, held that the burden of proof of absence of 
negligence was on the defendants. It found in favour of the plaintiff on that 
issue and decreed the plaintiff’s suit. In second appeal, the question as to 
whether the defendants were common carriers was not decided as probably it 
was not canvassed. The learned Judge proceeded on the basis of the liability 
of the defendants as bailees and held that the burden lay on the plaintif. He 
held that no facts which could amount to prima facie evidence of negligence 
were established in the case, nor its causal connection with the destruction of 
the plaintiff’s goods. 

It is argued by plaintiff’s counsel that the defendants -were common 
carriers and, therefore, liable as insurers. He relies for this purpose on the 
authority of the cases River Steam Navigation Co. Ltd. x. Shyamsundar Tea Co. 
Ltd.', Kalasami v. Alwar? and M. Sicka Co. v. Narharsingh®. 


The decision of the Privy Council in /rrawaddy Flotilla Company v. 
Bugwandass+ ıs clear enough to show that the liability of common carriers 
under the Common Law and the Carriers Act, 1865, is not affected by the provi- 
sions of the Contract Act. It was said in that case (p. 129): 

“|. The obligation imposed by law on common carriers has nothing to do with con- 

tract in its origin. It 1s a duty cast upon common carriers by reason of their exercising a 
public employment for reward. ‘A breach of this duty,’ says Dallas, C.J., in Bretherton v. 
Wood; ‘is a breach of the law, and for this breach an action lies founded on the common 
law which action wants not the aid of a contract to support it. ” 
It was said ‘‘that the written law relating to that liability (the Carriers Act, 
1865) is untouched by the Act; the unwritten law was not within its scope.” If, 
therefore, the respondents were common carriers, they were liable as insurers 
for the goods burnt by fire. 

A preliminary objection was raised on behalf of the respondents that this 
point was not raised by the plaintiff before Mudholkar J. and, therefore, he 
was not entitled to urge this point in appeal under cl. 15 of the Letters 
Patent. The learned counsel relied on Shripad v. Shivram®,; Sattappa Guru- 
sattappa v. Md. Appalal Kazi’ and S. Kanhaiyalal v. Jerome D’Costa® In 
Shripad v. Shivram, the question was one of adverse possession and it was not 
allowed to be raised in the Letters Patent appeal for several reasons, The 
point was not seriously considered by either of the parties in the original Court. 
No issue was asked for on that point. In the District Court, it was not 
pressed, nor was it pressed in second appeal, and therefore the Judges said 
(p. 467): 

“.. In the circumstances, we must follow the ruling of the Lahore High Court, and 
refusing to mnterfere, dismiss this appeal with costs.” 

Similarly, in Sattappa Gurusattappa v. Md. Appalal, the poiut was not taken 
in any of the lower Courts and, therefore, the learned Judges said (p. 241): 

i “ . and in accordance with the usual practice we have declined to allow it to be 
taken in the Letters Patent appeal.” 

In S. Kanhatyalal v. Jerome D’Costa the language employed is somewhat strong 
and the learned Chief Justice said that a new plea is not allowed to be raised in 
a Letters Patent appeal if it was not raised before the single Judge. He further 
said: 

“Once a case is decided by a single Judge, it is his judgment which is the subject- 
matter of an appeal under clause 10 of the Letters Patent on a leave given by him. If a 
particular topic was not considered fit for argument before the learned single Judge, or 


1 (1954) 6 I.L R. Assam 433. 6 [1934] A.I.R. Bom. 466, s.o. 36 Bom. 
2 [1961] Mad. 1091. LR. 1082. 

3 [1959] A.LR. ALP. 351. 7 [1936] A.LR. Bom. 227, 8.0. 38 Bom. 
4 (1891) LR. 18 T.A. 121, L.R. 221 
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a point was abandoned before him, it is not right or proper for the Division Bench in 
the Letters Patent appeal to allow it to be urged. Further, it is the judgment and what 
arises therein which 1s under appeal, and not a matter which was not urged before the 
single Judge.” 
In that ease their Lordships were dealing with a case where a specific admission 
was made by the counsel that the document required registration and an attempt 
was made to show that the admission was erroneous. The learned Chief Justice 
observed : ° 

“To hold, otherwise would be to go behind the leave and to consider the judgment 
under appeal on a point which was not before the learned single Judge....” 
With respect, while granting a certificate the Judge does not necessarily define 
the points on which leave 1s granted. Once leave is granted the whole appeal 
is before the Court. In Raghunathdas v. Secretary of State? in respect. of a 
similar provision as to certificate in the City of Bombay Improvement Act, 
Sir Lawrence Jenkins C.J. said (p. 527) : 

“The sub-section does not provide for leave to appeal being granted to any in- 

dividual, but for a certificate that the case ts a fit one for ae: that is, the whole case, 
and not any particular part of it.” 
The observations in S. Kanhatyalal v. Jerome D’Costa appear to be too strong, 
As pointed out by Broomfield J. in Sattappa Gurusattappa v. Md. Appalal 
Kazi that in Mahabir Singh v. Dip Narain Tewari'®, though the practice 
was recognised, it was held that it did not mean any absolute prohibition. 
We think in a proper case the Court may be justified in permitting the 
point to be raised. If the contention raised was the very basis of the party’s 
case and formed the subject-matter of issues before the two Courts below and 
was not touched before the single Judge, in some cases in its discretion the 
Bench may allow the point to be raised. Normally it would not permit the 
appellant to do so. But in cases like the present where ‘the point is of impor- 
tance the Court may in the interests of justice permit it to be done. We accor- 
dingly allow this point to be raised on behalf of the appellant. 


In Halsbury’s Laws of England, third edn., vol. 4, pp.180-131, para. 365, the 
definition of a common carricr is: 

“To constitute a person a common carrier he must be ready to carry for hire as a 

business and not as a casual occupation. It is essential that he should hold himself 
out as being ready to carry goods for any person or to carry any passengers no matter who 
they may be. If he carries for particular persons or certain passengers only he is not a 
common carrier, and the relationship between him and the owner of the goods or the 
passengers 1s one of special contract. If he retains a right of selection as to whom or 
what he shall carry he is not a common carrier.” 
The definition given by Story in his book on Bailments (9th ed.) is ‘‘one who 
undertakes for hire or reward to transport the goods of such as choose to employ 
him from place to’ place.’’ This definition was adopted by Wilde, C. J., in 
Benett v. The Peninsular Steam-Boat Company.11 The Carriers Act of 1865 de-, 
fines a carrier to mean— 

“ a person, other than the Government, engaged in the business of transporting 
for hire property from place to place, by land or inland navigation, for all persons indis- 
eriminately.” 

This definition is taken from the English law. 

In India General Navigation and Railway Company, Lid. v. Dekhari Tea 
Company, Lid.1? a question arose as to whether the appellants were within the 
definition. The appellants before the Privy Council who were common car- 
riers between ports upon a river agreed with a Railway Company to assign 

9 (1905) LL.R. 29 Bom. 514,83 0.7 Bom. 1l (1848) 6 C.B. 775, at p. 787. 

R. 569. 12 (1923) LL.R. 61 Cal. 304, P.o., 8.0. 51 

10 (1931) LL.R. 54 AIL 25. F.-B. LA. 28, s.c. 26 Bom. L.R. 571. 
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vessels for the purpose of carrying from Port A to Port B, without calling at 
intermediate ports, goods consigned to the Railway Company for carriage, and 
there was no evidence that if persons other than the Railway Company had 
tendered to the appellants goods for carriage from A and B, these goods also 
would not have been carried in the vessels. It was held that the appellants 
were common carriers within the meaning of the Act. The Privy Council con- 
sidered the definition and said (p. 311): 

“So far as the words ‘for all persons indiscriminately’ are concerned these simply 
mean that persons so engaged in and catering for business satisfy the demands or appli- 
cations of customers as they come and are not at liberty to refuse business,” 

Then it made it further clear and observed (p. 311): 

“...This arises from the public employment in which they are engaged. Apart from 
danger arising, say, from the nature of the goods received, the carrier is by his office 
bound to transport the goods as clearly as if there had been a special contract which 
purported so to bind him, and he is answerable to the owner for safe and sound delivery.” 
It is significant that in that case there was no law which compelled the appellant 
to carry the goods as it did. The test adopted was ‘‘ whether there was evidence 
that if persons other than the Railway Company had tendered to the 
appellants goods for carriage from A and RB, these goods also would 
not have been carried in the vessels.’’ It was also held that that there was in 
that case a special coutract did not make any difference. The test, therefore, 
is whether the transaction was of a casual nature or as a result of publie employ- 
ment. 

This question was also considered by the Supreme Court on an appeal from 
the judgment of the Assam High Court in River Steam Navigation Co. v. 
Shyamsundar Tea Cot3. The Supreme Court laid down a test for determin- 
ing the question, and the test is, 

“what he publicly professes. The public profession may be made apparent by a 

public notification or by actually indiscriminately carrying all goods, such profession may 
be limited to transport of particular kinds of goods and/or may be limited to one parti- 
cular route and/or to particular places.” 
Tt was held in that case by the High Court that the appellant company was a 
common carrier and the finding was confirmed by the Supreme Court. It was 
observed that there was no evidence that similar offer was refused by the com- 
pany to any one. 

The question, therefore, has to be approached from this aspect, and one very 
important and relevant consideration is the provisions of the Motor Vehicles 
Act. It is admitted that respondent No. 2 holds a permit of a public carrier 
under the Motor Vehicles Act, 1939. That Act classifies carriers into publie 
carriers and private carriers. In sub-s. (22) of s. 2 of the Act, ‘‘private 
carrier”? has been defined to mean— : 

“..an owner of a transport vehicle other than a public carrier who uses that vehicle 
solely for the carriage of goods which are his property or the carriage of which is neces- 
sary for the purposes of his business not being a business of providing transport, or who 
uses the vehicle for any of the purposes specified in sub-section (2) of section 42.” 

The rules under the Act prohibit a private carrier to carry anyone else’s 
goods either gratis or for reward. The definition docs not apply in the present 
case. 

“Public carrier is defined to mean— ` 

...an owner of a transport vehicle who transports or undertakes to transport goods, 
or any class of goods, for another person at any time and in any public place for hire or 
reward. .” 

The definition leaves no room for doubt that a publie earrier exercises a public 
employment and not a private one. This is made more clear if one refers to 
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the particulars which he must supply under s. 54 of the Act in the application 
for a publie carrier’s permit. These particulars are: 

“(a) the routes on which or the area in which it is intended to use the vehicle; 

(b).. 

(c) the manner in which it is claimed that a public need will be served by the vehicle; 

(d) such particulars as the Regional Transport Authority may require...of the rates 
charged by the applicant; 

(e) particulars of any agreement or arrangement, affecting in any®material respect 
the provision within the region of the Regional Transport Authority of facilities for the 
transport of goods for hire or reward, entered into by the applicant with any other person 
by whom such facilities are provided...” 

Section 55 lays down matters to be taken into consideration while granting 
such a permit. They are: 

“(a) the interest of the public generally; 

(b) the advantages to the public of the service to be provided and the convenience 
afforded to the public by the provision of such service; 

` .(c) the adequacy of existing road transport services for the carriage of goods upon 
the routes or within the area to be served and the effect upon those services of the service 
proposed; 

(d) the benefit to any particular locality or localities likely to be afforded by the 
service; 

(e) the need for providing for occasions when vehicles are withdrawn from service 
for overhaul or repair; and...” 

These provisions show that it is a matter of public employment that a licence 
is granted and not for doing the transport work for only a particular individual 
or individuals casually. The words ‘‘at any time and at any place’’ in the 
section have got considerable importance, and they indicate that without a 
legitimate excuse a public carrier cannot refuse to carry the goods. If he does 
so because he wants exorbilaut charges or for some other unjustifiable reason 
and representations are made to the transport authority concerned, his licence 
may be withdrawn. 

It is true that in the case of passenger carriers there is a rule that he shall 
not refuse to do so, while there does not appear to be any rule in respect of 
goods carriers. In our view, the absence of the rule does not really affect the 
question. The lability to carry the goods arises by virtue of his profession as 
a public carrier under the Common law, for, as said by Lord Holt, in Lane v, 
Str Kaberi Cotton!4: 

... Wherever any subject takes upon himself a dii trust for the benefit of the rest 
of his fellow-subjects, he is eo ıpso bound to serve the subject in all the things that are 
within the reach and comprehension of such an office, under pain of an action against 
him; and for that see Kelway, 50. If on the road a shoe fall off my horse, and I come to 
a smith to have one put on, and the smith refuse to do it, an action will lie against him, 
because he has made profession of a trade which is for the public good, and has thereby 
exposed and vested an interest of himself in all the king’s subjects that will employ him 
in the way of his trade If an mnkeeper refuse to entertain a guest where his house is 
not full, an action will lie agamst him, and so against a carrier, if his horses be not 
loaded, and he refuse to take a packet proper to be sent by a carrier; and I have known 
such actions maintained, though the cases are not reported.” 

These observations were cited with approval by Baron Parke in Johnson v. 
The Midland Railway Company® and he added (p. 369): 

‘.,.Perhaps there may be some doubt now in the case of the smith...It is clear that 
in the case of an innkeeper an action will lie. There has never been any doubt about the 
liability of a carrier to carry according to the profession which he has made to the public.” 


14 (1701) 12 Mod. 472, at p. 484, 8,0. 88 15 (1849) 18 L.J. 366. 
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Compulsion is by Common law because he exercises a public employment. 
Though for improper refusal he is liable to indictment, there does not appear to 
be a single case of a conviction on any such indictment: see note (a), Halsbury’s 
Laws of England, third ed., vol. 4, p. 187. In this country there can be no 
prosecution for a refusal, since it is not made an offence. Obligation to carry 
may, however, be enforced in different ways, such as for example, a suit for 
damages for refusal to carry or by cancellation of the public carriers permit. 
The District Judge, it appears to us, has not applied the proper test. 

The evidence of the defendants themselves clearly shows that they were carry- 
ing goods as public carriers. Defendant No. 1 says that he used to ply ihe 
truck on hire for carrying the goods of others as a public carrier. To the same 
effect is the evidence of defendant No. 2. The evidence of the  plaintiff’s 
witnesses shows that these goods were not the only goods that were carried in 
the truck on that fateful day; there were grain bags also. This is deposed to 
by Hussainbhai (P. W. 1), Bhayyalal (P.W.2) and Babulal (P.W.3). There 
is no evidence on behalf of the defendants that they ever refused to carry any- 
one’s goods or that such a right was reserved by them in the application made 
by them for the permit of a public carrier. We doubt very much that, if any 
such reservations were made, defendant No. 2 could have secured a permit as 
a public carrier. We, therefore, hold fhat defendant No. 2 was a common 
carrier and both the defendants would be liable as such. 

On behalf of the respondents, it has been emphasied that ‘‘public carrier” 
as defined in the Motor Vehicles Act is not synonymous with ‘‘common carrier”, 
On behalf of the respoudents Mr. Chandurkar attempted to bring his case 
within Belfast Ropework Company v. Bushtell’® where the defendant described 
his business as that of an automobile engineer and haulage contractor. He 
owned two lorries intended for sale. With these and others which he hired 
when necessary he carried sugar from Liverpool to Manchester. At Manchester 
he invited offers of goods of all kinds, except machinery, for carriage 
to Liverpool and other places at charges varying with the state of 
his business. The offers made were either rejected or accepted if suitable 
to him as to goods or as to the rates. It was held that he was not a common 
carrier. He also relied upon Scaife v. Farrané’’, But that again is a case 
where there was a special contract, and as pointed out by Denman J. the terms 
of business conducted by the defendant showed that the defendant did not so 
deal with the public as to undertake to carry goods in the absence of an agree- 
ment as to terms of carriage. Moreover, in that case the liability of the parties 
was governed by a special contract. These cases, therefore, do not help the 
contention of the respondents. 

It is also argued that the question whether defendant No. 2 was a common 
carrier was one of fact and would not be open in second appeal. It will appear 
from the discussion above that the decision of the question depended upon the 
proper law to be applied to the facts of the case and, therefore, the question 
would be open for consideration in second appeal and, therefore, in Letters 
Patent appeal. 

The next question is about liability in the absence of proof of negligence. 
By law common carriers are liable as insurers of goods aud they are responsible 
for any injury caused to the goods delivered to them, however caused except 
only by act of God or action of alien enemies. The principles are well esta- 
blished and apply in India. No proof of negligence is in such a case needed 
and the defendant has to establish the exception: see Irrawaddy Flotilla Com- 
pany v. Bugwandass, River Steam Navigation Co. Lid. v. Shyamsundar Tea 
Co. Ltd.; Kalasant v, Alwar; and M. Sicka & Co. v. Narharsingh. 

The next question is whether both the defendants are liable. The truck is 
admittedly owned by defendant No. 2. He was admittedly carrying on the 
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business of transport of goods. Defendant No. 1 is his close relation and he 
allowed him to carry on the business by means of the same truck. Though de- 
fendant No. 2 maintains accounts, he has not produced them in support of his 
allegation that the truck has been given to defendant No. 1 on hire purchase 
agreement. Though the agreement is alleged to be of November 12, 1948 no 
steps are taken to transfer the ownership. The Court of facts was, therefore, 
justified in coming to the conclusion that the business was of defendant No. 2 
and defendant No. 1 was only managing on his behalf. In sec8nd appeal the 
learned Judge could not have reviewed facts and held otherwise. Agency 
being established, it does not affect the question of liability even if the plaintiff 
did not know that defendant No. 2 was the owner and defendant No. 1 was only 
an agent. We are of the view that both are liable. 


We accordingly allow the appeal and restore the decree of the District Court. 
In the circumstances of the case, however, we direct the parties to bear their 
own costs. 


Appeal allowed. 


SUPREME COURT. 


Present: Mr. Justice P. B. Gajendragadkar, Mr. Justice A. K Sarkar and 
Mr. Justice K. N. Wanchoo. 


MADANLAL FAKIRCHAND DUDHEDIYA v. SHREE CHANGDEO 
SUGAR MILLS LTD.* 

Companies Act (I of 1956), Secs. 76, 9—Companies (Amendment) Act (65 of 1960), Sec, 22— 
Indian Companies Act (VII of'1913), Secs. 105, 111—Commission contemplated in 
sa. 76 (1) and (2) before amendment of s. 76(2) whether commission payable out of 

- profits of company. 

The commission contemplated in ss, 76(1) and 76(2) of the Companies Act, 1956, 
before the amendment of s. 76(2) by the Companies (Amendment) Act, 1960, is com- 
mission payable both out of capital as well as profits. ` 

Hilder v. Dexter, referred io. 


Tar facts appear at 60 Bombay Law Reporter 254. 


A. V. Viswanatha Sastri, Jaswantlal Matubhai and I. N. Shroff, for the 
appellant. 

C. B. Agarwala, with J. B. Dadachanji, O. C. Mathur and Ravinder Narain, 
for respondent No. 1. 


GAJENDRAGADKAR J. [Wanchoo J. agreeing; Sarkar J. dissenting]. The prin- 
cipal question which arises in this appeal relates to the construction of s. 76(J) 
and (2) of the Indian Companies Act, 1956 (I of 1956) (hereinafter called the 
Act) before the amendment of sub-s. (2) in 1960. That question arises in this 
way. The appellant, Madanlal Fakirchand Dudhediya, and respondents Nos. 2 
and 8 and the father of respondents Nos. 7 to 10 were the promoters of respon- 
dent No. 1 company, Shree Changdeo Sugar Mills Ltd. The said company was © 
incorporated in 1939 as a Private Limited Company. It was, however, con- 
verted into a Public Limited Company in 1944. At the time of the original incor- 
poration of the company, a promoter’s agreement was arrived at whereby the 
Company agreed during its existence to pay a sum equal to 3$ per cent. every 
year out of its net profits to each of the four promoters. As a result of this 
agreement, the aggregate consideration payable every year to the promoters 
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came to 123 per cent. of the uet profits of the company. Article 3 of the articles 
of association of the company justified the making of this agreement. In 
1941 the company came into financial difficulties and, in consequence, on April 
22, 1941, a tripartite agreement was arrived at between the com- 
pany, M/s. Ardeshir Hormusji Bhiwandiwalla & Co., and the promoters. Under 
this agreement, it was agreed inier alia, to appoint the said firm of Bhiwandivalla 
& Co. or its nominee as the managing agents of the company for ten years with 
an option to tke company to extend the said period upon certain terms. At this 
time, the earlier agreement as to the payment of the promoters’ commission was 
modified and the said commission payable io the promoters was reduced to 
64 per cent. and art. 3 of the articles of association was accordingly amended. 
Three years later, disputes arose between the parties and they led to three suits 
filed on the Original Side of the Bombay High Court. AN the said suits were 
compromised and decrees by consent were passed in them. One of the terms 
of the compromise was that the promoters’ commission payable to the four pro- 
moters which was Rs 1-9-0 to each of them aud which came to 64 per cent. in 
the aggregate payable to them under the agreement entered into between them 
and the managing agents shall remain in force as in the agreement and the pro- 
moters’ right of commission shall continue accordingly. Thus, as a result of 
the compromise, the promoters’ commission which was payable to them under 
the earlier agreement was saved. 


After the Act came into force on April 1, 1956, the appellant received a letter 
from respondent No. 1 informing him that respondent No. 1 had been advised 
that as from the date of the commencement of the Act, the agreement between 
the parties as to the payment of the promoters’ commission had become illegal 
and void and that respondent No. 1 would not, therefore, pay any more com- 
missions after April, 1956. In October, 1956 the appellant received a notice 
from respondent No. 1 that an extraordinary general meeting of the share- 
holders of respondent No. 1 company was going to be held, inter alia, for the 
purpose of amending certain articles of association of the company. One of 
the amendments proposed to be put before the said meeting was to delete art. 3 
from the articles of association of the company. On receipt of this notice, the 
appellant filed the present suit on December 13, 1956. By his plaint, he claimed a 
declaration that the agreement between the parties was valid and legal and he 
asked for an injunction restraining respondent No. 1 from passing any 
resolution deleting art. 3 of the articles of association of the respondent company 
or from taking any action on the basis that the said agreement had become 
illegal and void. Respondent No. 1 resisted this suit. It was urged on its be- 
half that as a result of the provisions of s. 76(7) and (2) of the Act, the agree- 
ment in question had become void aud could not be enforced. Respondents Nos. 2 
to 10 are the other beneficiaries under the said agreement and they supported 
the appellant. The learned Judge who tried the suit held that the defence 
raised by respondent No. 1 was well-founded and that the agreement in question 
having become void and unenforceable under the relevant provisions of the Act, 
no declaration could be granted or no injunction could be issued in favour of 
the appellant as claimed by him. In the result, the appellant’s suit was dis- 
missed with costs. The appellant then preferred an appeal challenging the 
correctness of the decision of the trial Court. The Court of Appeal, however, 
agreed with the view taken by the learned trial Judge and dismissed the appeal 
preferred by the appellant. The appellant then applied for and obtained a 
certificate from the High Court and it is with the said certificate that he has 
come to this Court by his present appeal. That is how the principal point which 
has been raised for our decision in the present appeal is about the construction 
of s 76(7) and (2). 

Mr. Sastri contends that in coming to the conclusion that the appellant’s 
claim to enforce the agreement in question in respect of the profits made by res- 
pondent No. 1 is affected by s. 76, the Courts below have misconstrued the proyi- 
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sions of the said section. It is conceded by Mr. Sastri that the promoters have 
so far received an aggregate amount of over Rs. 5,80,000 which is far in excess of 
the maximum amount now permissible under s. 76(/). But his argument is that 
the statutory provision imposing the limit in regard to the payment of commis- 
sion on which respondent No. 1 relies is inapplicable to a case where the said 
commission is claimed not out of capital but out of the profits of the company. 


Before dealing with this point, however, it would be convenjent to dispose 
of another objection raised by Mr. Sastri. He contends that the agreement in 
question is really outside the purview of s. 76. Section 76 refers, tnter alia, to 
the commissions payable to any person for his subscribing or agreeing to sub- 
scribe, whether absolutely or conditionally, for any shares of a company. That 
being so, since the present agreement has been entered into for consideration 
other than those specified in s. 76, its enforcement cannot be resisted on the 
ground that it is hit by s. 76. The decision of this question naturally depends 
upon the construction of the two agreements. The first agreement of 1939 pxo- 
vides that for the help rendered and pains taken by the promoters and because 
each of them had agreed to purchase and had purchased shares worth Rs. 14 
lakhs out of the company’s capital, the company was entering into an agreement 
with them for the payment of the commission. The agreement provided that the 
said commission would be payable as long as the company was in existence. It 
is thus clear that though the help rendered by the promoters and pains taken 
by them are incidentally referred to, the agreement is substantially, if not en- 
tirely, based upon the fact that the promoters had agreed to purchase and had 
purchased shares worth Rs. 14 lakhs and so, there can be no doubt that this 
agreement clearly falls within the mischief of s. 76. It is, however, urged that 
the complexion of the first agreement changed completely when the second 
agreement was entered into in 1941. In this latter agreement which was 
entered into between the promoters and the new managing agents, 
the former agreed to receive 6} per cent. as promoters’ commission in- 
stead of 124 per cent. ‘‘as provided in our respective agreements with the Com- 
pany.” That is the substance of the agreement. However, Mr. Sastri relies 
on the other recitals in the document in support of his argument that the latter 
agreement was not in consideration for the purchase of shares by the promoters. 
These recitals refer to the fact that the promoters had resigned their office and 
surrendered and renounced their rights to act as the Managing Director or 
Managing Directors of respondent No. 1 and it was in consideration of this fact 
that the agreement was made. We are not impressed by this argument. It is 
true that before this agreement was made, the new managing agents were 
appointed and that was no doubt the occasion for the making of the agreement. 
But the essential part of the new agreement was the reduction made in the 
commission payable to the promoters; for the rest, the earlier agreement conti- 
nued aud so, in determining the scope and nature of this latter agreement, we 
have inevitably to go back to the first agreement. As we have just pointed out, 
the operative clause in the agreement, in terms, refers to the earlier agreements 
between the respective parties and avers that instead of 124 per cent, as provided 
by the said agreements, 64 per cent. would hereafter be paid. Therefore, we 
are satisfied that the payment claimed by the appellant is payment by way of 
commission to which s. 76 would apply. 


Then it is argued that though the purchase of shares by the promoters may 
partly be the consideration for the agreement, the service rendered by them and 
the pains taken by them in promoting the company were also set out in the first 
agreement as forming part of the consideration, and even if the agreement as to 
the payment of commission may fall within s. 76, part of the agreement which 
is based on other considerations would be outside s. 76 and the two parts being 
severable, it is necessary to determine how much the appellant would be entitled 
to claim under the part which is valid. In our opinion, this argument is not 
open to the appellant at this stage. It appears that in the trial Court, an at- 
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tempt was made on behalf of the appellant to lead oral evidence for the purpose 
of saying that the two considerations could be severed and so, the amount payable 
to the appellant in respect of that part of the agreement which was valid, should 
be determined. The learned trial Judge did not allow oral evidence to be led as 
suggested by the appellant because he found that the case sought to be made by 
adducing the said oral evidence was not made out by any averments in the 
plaint nor was any attempt made to raise any issue in that behalf at the time 
when the issues were framed. Indeed, it appears from the judgment of the 
learned trial Judge that the attempt made by the appellant in that behalf was 
feeble and half-hearted. Thus, in the trial Court, the appellant was not allow- 
ed to make out this case and when he went before the Court of Appeal, he 
apparently made no grievance about the decision of the trial Court; otherwise 
the Appeal Court would have dealt with this point. Therefore, we do not think 
that the appellant can be permitted to raise this point before us in this appeal. 

That takes us to the principal point of controversy between the parties in 
regard to the construction of s. 76(7) and (2) of the Act. Mr. Sastri contends 
that in construing the relevant statutory provisions, it would be necessary to 
hear in mind that the provisions of the Indian Company Law are substantially 
based on the provisions of the English Company Law and so it would be neces- 
rary to enquire what the corresponding provision of the English Law has been 
construed to mean. The pattern of the Indian Company Law is set by the 
English Company Law and the principles enunciated by English decisions in 
dealing with the corresponding provisions of the English Company Law should 
be followed when we are interpreting the provisions of the Indian Company 
Law. This argument proceeds on the assumption that the corresponding pro- 
vision of the English Company Law permits the payment of commission for 
snbseribing for shares ont of the profits of the company without any limitation. 
Tt is, therefore, necessary to examine briefly this argument. 

The provision in the Company Law in regard to the payment of commission 
for snbseribing for any shares was introduced in the English Companies Act 
in the form of an enabling provision in 1900 and it became necessary to make 
the said enabling provision because of an earlier decision of the House of Lords 
in Ooregum Gold Mining Company of India v. Roper: Wallroth v. Roper.) Tn 
that case, the House of Lords had held that a company limited by shares, form- 
ed and registered under the Act of 1862, had no power to issue shares as fully 
paid up for a money consideration less than their nominal valne. It appears that 
the memorandum of association of a company registered under the Act of 1862 
stated that the capital of the company was £125,000 divided into 125,000 shares 
of £1 cach, and that the shares of which the original or inereased capital might 
consist might be divided into different classes and issued with such preference, 
privilege, or guarantee as the company might direct. The company being in 
want of money and the original shares being at a great discount, the directors 
in accordance with resolutions duly passed issued preference shares of £1 each 
with 15s. eredited as paid, leaving a liability of only 5s. per share. A contract 
to this effect was registered under the Companies Act of 1867, s. 25. The trans- 
action was bona fide and for the benefit of the company. In an action by an 
ordinary shareholder to test the validity of the issne, it was held that reading 
the Companies Acts of 1862 and 1867 together, the issue was beyond the powers 
of the company, and that the preference shares so far as the same were held by 
original allottees were held subject to the liability of the holder to pay to the 
company in cash the full amount unpaid on the shares. In his speech, Lord 
Halsbury observed that 

“|. Two things are manifest in this provision [s. 25 of the Act of 1867]. The share is 
to be held subject to payment, and the payment is to be in cash. The amount is to be 
paid and the whole amount to be paid in cash, and to me it appears, looking at the latter 
part of the section, whereby a contract made and filed may qualify and cut down the 

1 [1892}A.C. 126. £ 
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form of payment, and that it may be in goods or in value received in some form, instead 
of in cash, it must nevertheless be payment.” (p. 134). 
Ho also added that 

“...The capital is fixed and certain, and every creditor of the company is entitled 
to look to that capital as his security.” (p. 138). 

Thus, as a result of this decision, it became obvious that no commission could be 
paid to any person for his subser ibing to the shares of the company out of the 
capital of the company. 

Tt was as a result of this decision that s. 8 was enacted in the Act which was 
passed to amend the Companies Act, in 1900. Section 8(7) provided that: 

“Upon any offer of shares to the public for subscription, it shall be lawful for a 
company to pay a commission to any person in consideration of his subserlbing or agree- 
ing to subscribe, whether absolutely or conditionally, for any shares in the company, or 
procuring or agreeing to procure subscriptions, whether absolute or conditional, for any 
shares in the company, if the payment of the commission and the amount or rate per cent. 
of the commission paid or agreed to be paid are respectively authorised by the articles 
of association and disclosed in the prospectus, and ihe commission paid or agreed to be 
paid does exceed the amount or rate so authorised.” 

Sub-section (2) provided that: 

“Save as aforesaid, no company shall apply for any of its shares or capital money 
either directly or indirectly in payment of any commission, discount, or allowance, to 
any person in consideration of his subscribing or agreeing to subscribe, whether absolutely 
or conditionally, for any shares of the company, or procuring or agreeing to procure 
subscriptions, whether absolute or conditional, for any shares in the company, whether 
the shares or money be so applied by being added to the purchase money of any pro- 
perty acquired by the company or to the contract price of any work to be executed for 
the company, or the money be paid out of the nominal purchase money or contract price, 
or otherwise.” ` 
Sub-section (3) added that: 

“But nothing in this section shall affect the power of any company to pay such 

brokerage as it has heretofore been lawful for a company to pay.” 
It would thus be seen that the difficulty created by the decision of the House of 
Lords in the case of The Ooregum Gold Mining Co. of India Lid. was overcome 
by this statutory provision and, in consequence, it became lawful for the com. 
pany to pay commission subject to the conditions specified in the section. Tt 
was because the legal difficulty created by the decision of the House of Lords 
was intended to be cured that the Legislature enacted the section by providing 
that it shall be lawful for the company to pay commission on the terms specified. 
That is the genesis of the expression ‘‘it shall be lawful for a company to pay” 
with which the section begins. 

Then followed the Consolidating Act of 1908. Section 89 of this Act dealt 
with the power of the company to pay commissions and discounts. This section 
is more elaborate than s. 8 of the Act of 1900, but, in substance, the pattern 
remained the same. 

Section 43 of the Act of 1929 introduced an important change by making an 
additional provision by which the cammission paid or agreed to be paid was not 
to exceed 10 per cent. of the price at which the shares are issued or the amount 
or rate authorised by the articles, whichever is the less. In other words, in 1929, 
a ceiling was placed on the payment of commission at 10 per cent. of the price. 
After this Act was passed, commission paid could not exceed 10 per cent. of tha 
price at which the shares were issued. 

The Companies Act, 1948, by s. 53 has maintained the same provisions as 
those contained in s. 48 of the earlier Act. That, in brief, is the position of the 
corresponding provisions in the English Companies Acts. 

Mr. Sastri contends that the relevant provisions of the English Companies 
Act have been construed to mean that the ceiling on the payment of commission 
to which they refer is payment of commission out of capital and not out of 


a 
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profits. In other words, the argument is that the payment of commission out 
of profits is outside the mischief of the relevant English provisions. In support 
of this argument reliance has been placed on the decision of the House of Lords 
in Milder v. Dexter.2 In that case, to raise working capital a company offered 
shares at par to the appellant and some other persons with an option to take 
further shares at par within a certain time. The appellant subscribed for 
shares, and the market price having risen to a premium, desired to take up the 
further shares It was held: 

“,,.that this was not an application of shares or capital money directly or indirectly 

in payment of commission, discount, or allowance within the meaning of the Companies 
Act, 1900, s. 8, sub-s. 2, and (the transaction being otherwise Slee that the 
appellant was ‘entitled to exercise the option.” 
It would be noticed that what the House of Lords was called upon to consider 
was whether an application made by the appellant for further shares offended 
against the provisions of s. 8(2) of the English Act and the House of Lords held 
that it did not. It is irne that the shareholder would have been able to sell his 
shares at a premium and thereby obtain a benefit, but the said benefit cannot be 
said to have been obtained by him at the expense of the company’s capital. 
Thus, the application made by the appellant was outside the prohibition con- 
tained in s. 8(2). In other words, this decision is directly a decision on the 
consiruction of s. 8(2). It has, however, been urged by Mr. Sastri that in deal- 
ing with the construction of s. 8(2), Lord Davey in his speech has considered 
s. 8(Z) and observed that: 

“This sub-section, therefore, permits a limited application of the company’s capital 

in payment of a commission.” (p. 479). 
The whole of the appellant’s argument is based on this sentence. It is suggested 
that this sentence amounts to a decision that the provisions of s. 8(7) have re- 
ference to the payment of commission out of capital and, therefore, have no 
reference io the payment of commission out of profits. We are not, inclined to 
accept this contention. It is clear that in the case of Hilder, the Honse of 
Lords had no occasion to consider whether or not commission could be paid out 
of profits. That point simply did not arise in that litigation. The question 
which arose was whether that was a case of payment out of capital which was 
prohibited by s. 8(2) and it is in that context and while dealing with the narrow 
controversy between the parties that an observation has no doubt been made 
that s. 8(7) permits an application of the company’s capital in payment of a 
commission in a limited way. This statement cannot be taken to be an exhaus- 
tive interpretation of s. 8(/) so that it should be possible to hold that by neces- 
sary implication it was intended to lay down that payment of commission out 
of profits was not within the purview of this section. Therefore, we are not 
prepared to’accept the assnmption*made by the appellant that this decision is 
a direct authority on the point that payment of commission ,out of 
profits is not covered by s. 8(/) or by the relevant provisions in the subsequent 
English Companies Acts. 

Tt is then argued that authoritative text-books on Company Law support the 
view that payment of commission out of profits is not prohibited by the English 
Companies Law. In the ‘‘Handbook on Joint: Stock Companies’’ by Gore- 
Browne, it is observed: 

“that there is no prohibition against paying commission unconditionally ‘out of pro- 
fits’, and this would seem to be lawful unless contrary to any stipulation in the Articles.” 
(p. 191). 

Buckley ‘On the Companies Acts’ observes that: 

“the prohibition is against application of ‘shares or capital money’, and payment of 
commission out of a fund of undistributed profit is not, at all events not expressly, for- 
bidden by the section.” (p. 132). 


2 [1802] A.C., 474, 


168 THE BOMBAY LAW REPORTER. (VoL. LXV, 


It is clear that this statement is somewhat cautious and not as unqualified as the 
statement in Gore-Browne’s Handbook. In Palmer’s Company Precedents it is 
observed that the provisions of s. 53(2) of the Act of 1948 “leave a company at 
liberty to apply any of its ‘profits’ in paying commissions in accordance with the 
practice above referred to as existing before the Act of 1900’’ (p. 179). In 
Palmer’s Company Law, however, the position is stated somewhat differently. 
Referring to s. 53(2), it is observed that: 


“if the words used are intended to restrict sub-sec. (1) so as to make ft only lawful to 
pay commission out of the newly issued shares or capital money received for them, the 
payment of commission out of profits would appear to be prohibited by s. 54 which pro- 
hibits a company to give any financial assistance in connection with, inter aha, the sub- 
scription of its own shares. If, on the other hand, sub-sec. (2) does not intend to restrict 
sub-sec. (1) but contains a separate and independent provision, the application of profits 
of the company within the limits of sub-section (1) (b) of s. 53 would be permissible. It 
is thought that the latter interpretation is correct and that the words in sub-sec. (2) of s. 53 
are intended to make it clear that the former practice may be continued under which a 
company could use its profits for the payment of commission within the permitted limits.” 
(p. 200). 

It would thus appear that the last observation seems to support the view that 
the prohibition contained in s. 538(/) applies as much to payments made ont of 
capital as to payments made out of profits. 


It is thus clear that the views expressed by the different writers on Company 
Law disclose a difference of approach and do not appear to be based on any 
judicial decisions. In fact, though Mr. Sastri conceded that there was no direct 
decision on this point, he contended that the absence of any judicial decision 
shows that the point was never disputed. On the other hand, Mr. Aggarwala 
contends that the absence of any judicial decision speaks for the fact that nobody 
ever thought that payment of commission could be made out of profits beyond 
the limits preseribed by the relevant statutory provision. However that may 
be, in view of the material placed before us, we do not think it would be safe 
for us to assume that the position under the English Law is established either one 
way or the other and for obvious reasons, we would be reluctant to embark upon 
an enquiry on that point by seeking to interpret the relevant English provisions 
ourselves. ; 

Let us, however, assume that the true legal position under the relevant provi- 
sion of the English statute is as the appellant contends. Does it follow there- 
from that we should approach the problem of construing s. 76 with the pre- 
conceived notion that s. 76 provides exactly for ihe same position? In our 
opinion, the answer to this question has to be against the appellant. Tet us first 
read s. 105 of the Indian Companies Act of 1913 and s 76 of the Aet of 1956 
side by side. Seetion 105 reads thus :— 


“Power to pay certain commissions and prohibition of payment of all other commis- 
sions, discounts, ete — 

(1) It shall be lawful for a company to pay a commission to any person in considera- 
tion of his subscribing or agreeing to subscribe, whether absolutely or conditionally, for 
any shares in the company, or procuring or agreeing to procure subscriptions, whether 
absolute or conditional, for any shares in the company, if the payment of the commission 
is authorised by the articles and the commission paid or agreed to be paid does not ex- 
ceed the amount or rate so authorised and if the amount or rate per cent. of the commis- 
sion paid or agreed to be paid is— 

(a) in the case of shares not offered to the public for subscription, disclosed in the 
prospectus; or 

(b) in the case of shares not offered to the public for subscription, disclosed in the 
statement in lieu of prospectus, or in a statement in the prescribed form signed in like 
tanner as a statement in lieu of prospectus and filed with the registrar and, where a 
circular or notice, not being a prospectus inviting subscription for the shares is issued, 
algo disclosed in that circular or notice. ` 


” 
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(2) Save as aforesaid and save as provided in s. 105A, no company shall apply any 
of its shares or capital money either directly or indirectly in payment of any commission, 
discount or allowance, to any person in consideration of his subscribing or agreeing to 
subscribe, whether absolutely or conditionally, for any shares of the company, or procuring 
or agreeing to procure subscriptions, whether absolute or conditional, for any shares in 
the company, where the shares or money be so applied by being added to the puchase- 
money of any property acquired by the company or to the contract price of any work 
to be executed for the company, or the money be paid out of the nominal purchase-money 
or contract price, or otherwise.” 


Section 76(/) and (2) reads thus: 


“(1) A company may pay a commission to any person in consideration of— 

(a) his subscribing or agreeing to subscribe, whether absolutely or conditionally, for 
any shares in, or debentures of, the company, or 

(b) his procuring or agreeing to procure subscriptions, whether absolute or condi- 
tional, for any shares in, or debentures of, the company, 
if the following conditions are fulfilled, namely:— 

(1) the payment of the commission is authorised by the articles; 

(ii) the commission paid or agreed to be paid does not exceed in the case of shares, 
five per cent. of the price at which the shares are issued or the amount or rate authorised 
by the articles, whichever is less, and in the case of debentures, two and a half per cent, 
of the price at which the debentures are issued or the amount or rate authorised by the 
articles, whichever is less; _. i 

(iit) the amount or rate per cent. of the commission paid or agreed to be paid is— 

in the case of shares or debentures offered to the public for subscription, disclosed in 
the prospectus; and 

in the case of shares or debentures not offered to the publie for subscription, disclosed 
in the statement in lieu of prospectus, or in a statement in the prescribed form signed in 
like manner as a statement in lieu of prospectus and filed before the payment of the 
commission with the Registrar and, where a circular or notice, not being a prospectus 
inviting subscription for the shares or debentures, is issued, also disclosed in that circular 
or notice; and i 

(w) the number of shares or debentures which persons have agreed for a commission 
to subscribe absolutely or conditionally is disclosed in the manner aforesaid. 

(2) Save as aforesaid and save as provided in section 79, no company shall allot any 
of its shares or debentures or apply any of its capital moneys, either directly or indirectly, 
in payment of any commission, discount or allowance, to any person in consideration of— 

(a) his subscribing or agreeing to subscribe, whether absolutely or conditionally, for 
any shares in, or debentures of, the company, or 

(b) his procuring or agreeing to procure subscriptions, whether absolute or condi- 
tional, for any shares in, or debentures of, the company, 
whether the shares, debentures or money be so allotted or applied by being added to 
the purchase money of any property acquired by the company or to the contract price 
of any work to be executed for the company, or the money be paid out of the nominal 
purchase money or contract price, or otherwise...” 

A comparison of the two sections will show that s. 76 has made three departures 
from s. 105; first, it begins by saying that ‘‘a company may pay a commission’’ 
and this expression has substituted the earlier expression ‘‘it shall be lawful for 
a company to pay commission’’. It is true that this change is not very signifi- 
cant; but it cannot be treated as of no significance at all and it may be that by 
adopting the present expression, the Legislature wanted to indicate that s. 76 
unlike its predecessor s. 105, was not intended to be merely an enabling provision. 
Then it would be noticed that the substantial part of s. 105(7) has now been put 
more categorically and definitely in the form of conditions in s. 76 and that may 
suggest that what s 76(/) purports to do is to authorise the payment of commis- 
sion but subject only to the limitations prescribed by it. In other words, it is a 
section which enables payment to be made and prohibits payment being made 
beyond the limit preseribed. The third change which is very material is that 
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debentures are included within its purview. It is common ground that so far as 
commission payable on debentures is concerned, there never was any prohibition 
in the English Law or in the Indian law; and so, if s. 76(/) was intended merely 
to be an enabling provision, it was hardly necessary to include debentures within 
its scope. The inclusion of debentures marks an important departure from the 
position under s. 105 of the earlier Act as well as from the position under the 
corresponding provisions of the English statute. Therefore, having regard to the 
scheme of the present s. 76(/), it would, we think, not be legitimate to attempt 
the task of construing the said provision with a pre-conceived notion as suggest- 
ed by the appellant; for it may well be that the object intended to be achieved 
by this sub-section is different from the object intended to be achieved by the 
corresponding provision in the English Law. 

Besides, it would be relevant to recall that one of the objects of the Act 
clearly was to impose stringent restrictions upon payments out of profits of the 
company to the Managing Agents, Directors, Managing Directors and others con- 
cerned with the management of the affairs of the company. This object has been 
expressly achieved by several provisions in the Act, such as as, 348, 352 and 
387. The anxiety of the Legislature to save the profits made by the company 
and to prevent extravagant payments being made out of them which is a distin- 
guishing feature of the Act, also shows that it would not be safe to assume that 
s. 76(/) must have intended to achieve exactly what the corresponding provision 
in the English statute intended to achieve. Therefore, we do not think it would 
be right to assume at the very outset that the payment of commission out of pro- 
fits is outside the provisions of s. 76 because it is not included in the correspond- 
ing provision in the English law. After all, the question which has been raised 
before us in the present appeal must be determined by us on a fair and reason- 
able construction of s. 76(/) and (2) and it is to that problem that we must 
now turn. 

In construing s. 76(Z) and (2), it would be necessary to bear in mind the rele- 
vant rules of construction. The first rule of construction which is elementary; 
is that the words used in the section must be given their plain grammatical 
meaning. Since we are dealing with two sub-sections of s. 76, it is necessary 
that the said two sub-sections must be construed as a whole ‘‘each portion throw- 
ing light, if need be, on the rest.’? The two sub-sections must be read as parts 
of an integral whole and as being inter-dependent; an attempt should be made 
in construing them to reconcile them if it is reasonably possible to do so, and 
to avoid repugnancy. If repugnancy cannot possibly be avoided, then a ques- 
tion may arise as to which of the two should prevail. But that question can 
arise only if repugnaney cannot be avoided. 

The important part in s. 76(J) with which we are directly concerned is the 
one that provides that the commission paid or agreed to be paid does not exceed 
the limit therein prescribed. One of the conditions which has to he satisfied in 
the matter of payment of commission to a person subscribing for any shares is 
that the said commission shall not exceed 5 per cent. of the price at which the 
shares are issued or the amount or rate authorised by the articles. whichever is 
less. It is significant that this provision seeks to place an absolute ceiling on 
the payment of commission and in doing so, it refers to the commission generally 
as such and does not refer to the commission paid either out of capital or out of 
profits; so that s. 76(7) read by itself unambiguously and clearly prescribes a 
ceiling on the payment of commission whatever may be the source from which 
the said commission may be paid. We have already seen that s. 76(7) cannot 
he treated merely as an enabling section. This position has been conceded hy 
the appellant before us, and so there can be no doubt that the ceiling placed on 
the payment of commission is intended to act as a prohibition against the pay- 
mont of any commission beyond the said ceiling. Therefore, s. 76(/) (1) leaves 
no doubt that it covers commission paid cither out of capital or out of profits. 

Section 76(7) (4) prescribes another condition that the payment of commission 
is authorised by the artieles. Since the payment of commission which is referred 
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to in this clause is commission payable either for the shares or for the deben- 
tures, it may be relevant to consider whether the commission here referred to can 
be commission only out of capital. Ordinarily, commission paid for debentures 
would be commission out of debenture money or profits though, of course, it is 
conceivable that the commission on debentures may also be paid out of capital. 
But if commission on debentures can be paid out of profits, then it would not be 
unreasonable to assume that cl. (4) refers to commission payable not only out 
of capital but, out of profits as well. The inclusion of debentures within the 
scope of s. 76 suggests that the commission mentioned by el. (+) would not on 
+ reasonable construction be confined to a commission payable out of capital 
alone. 

Clause (tii) of s. 76(¢) seems to suggest the same conclusion. Under this 
clause, the condition imposed is that the amount or rate per cent. of the com- 
mission paid or agreed to be paid is in the case of shares or debentures not offered 
to the public for subscription, disclosed in the statement in lieu of prospectus, or 
in a statement in the preseribed form signed in like manner as a statement in 
lieu of prospectus and filed before the payment of the commission with the Re- 
gistrar. In construing this clause, it may be useful to refer to s. 111 of the 
Act of 1913. Under that section, particulars in case of commission on deben- 
tures had to be filed and it cannot be disputed that the said particulars would 
also refer to particulars of commission paid out of profits. Now that debentures 
have been brought under s. 76, would it be unreasonable to assume that ‘under 
the particulars required to be filed under condition (iii), particulars in regard to 
commission payable out of profits are also required to be filed? In other words, 
the word ‘‘commission’’ used in els. (7) and (tit) seems to refer to commission 
paid not only out of capital but also out of profits in relation to debentures, 
That incidentally supports the construction that the word ‘‘commission’’ used in 
el, (ii) cannot be confined only to the commission payable out of capital. Indeed, 
if s. 76(7) is read by itself, there can be no doubt or difficulty in coming to the 
conclusion that commission there contemplated is commission payable both ont 
of capital as well as profits. 

The argument, however, is that if this construction is accepted, there would 
be repugnancy between the two sub-clauses of s. 76. It is, therefore, necessary 
to examine s. 76(2) because as we have already seen, before determining the true 
scope and effect of s. 76(1) and (2) we must read them together as parts of an 
integral whole. Now what does s. 76(2 )provide? Jt provides that no com- 
pany shall allot any of its shares or debentures or apply any of its capital mo- 
neys, either directly or indirectly, in payment of any commission, discount or 
allowance, to any person in consideration of the objects therein specified, save as 
aforesaid and as provided in s. 79. In other words, what is prohibited by sub- 
8. (2) is save as aforesaid in s. 76(7) just as it is save as provided in s. 79. That 
means that prohibition enacted by s. 76(2) has to be worked out in the light of 
s. 76(7) and s. 79. The prohibition imposed by s. 76(/) is in general terms 
and it includes payments from any source or fund. The Legislature knew that 
payment of commission may be made by adopting several devices and what sub- 
s. (2) intends to achieve is to prohibit the adoption of such devices by making it 
clear that whatever be the nature of the device adopted, if the object of the 
device is to pay commission, then it must conform to the limit prescribed by 
s. 76(7). It is well-known that sometimes shares or debentures are allotted or 
capital money is applied in payment of commission. Similarly, under the garb 
of what may ostensibly be lawful payments, for instance, in respect of purchase 
money of any property acquired by the company or the contract price of any 
work to be executed for the company, commission may be paid; the purchase price 
of any property or the contract price of any work may be fixed so as to include 
something more than its real value, the difference being intended to be paid as 
commission. It was in view of these devices which the Legislature knew were 
being adopted for the payment of commission that s. 76(2) has been inserted in 
the form which it has taken. As has been observed by Craies ‘On Statute Law’, 
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provisos are often inserted ‘‘to allay fears’’ or to remove misapprehensions. 
Just as s. 76(2) has to be read in the light of s. 79 and subject to its provision, 
so it has to be read in the light of s. 76(/) and subject to its provision. In other 
words, in order to clarify the position in regard to the devices which may be 
adopted to defeat the limit imposed by s. 76(J), the Legislature has provided by 
s. 76(2) that these devices are also subject to s. 76(/) and payments can be made 
under those garbs or devices, provided they do not exceed the limit prescribed 
by s. 76(7). In our opinion, therefore, far from there being any conflict or 
repugnancy between s. 76(7) and s. 76(2), they constitute one integrated provi- 
sion, one of the objects of which is to impose a limit on the payment of com- 
mission either in respect of shares or in respect of debentures. The anxiety to 
save the profits of the company is as much in evidence in s. 76(/) as it is in other 
sections to which we have already referred. 

Mr. Sastri, however, contends that the proper way to read s. 76(1) and (2) 
would be to treat s. 76(2) as the main provision and s. 76(/) as a proviso to it. 
His argument was that s.76(2) puts a blanket ban on the allotment of any shares 
or debentures or the ‘application of any capital moneys and.s. 76(/) relaxes the 
ban by allowing the payment to be made within the limits prescribed and subject 
' to the conditions therein specified. The ban imposed by s. 76(2) is in respect of 
capital and not in respect of profits and so the relaxation from the ban pre- 
scribed by s. 76(7) must likewise be confined to capital and cannot be extended 
to profits. In our opinion, this is an argument of desperation.’ What we are 
asked to do by Mr. Sastri is, in substance, to re-write the two sub-sections of s. 76 
and that we cannot legitimately do, particularly when on the aliernative con- 
struction it is found that there is no repugnance between the two sub-sections. 
On the appellant’s view, we have to ignore the opening words in s. 76(2) and sub- 
stitute the said words in s. 76(1). That clearly is the function of the Legisla- 
ture which enacts laws and not of the Court which interprets them. Therefore, 
in our opinion, the learned Judges of the High Court were right when they held 
that a claim for commission out of the profits of the company which the appel- 
lant seeks to make in the present suit is hit by s. 76(7) and cannot be enter- 
tained. i z 

In this connection, there are two other points which have been urged before 
us by Mr. Aggarwala. He contends that if s. 76 (7) and (2) are read as confined 
to the payment of commission from out of the capital, there would be no provi- 
sion for payment of commission out of profits at all and so, the plaintiff’s claim 
would have to be dismissed on that ground. The argument is that the Act is 
a Consolidating Act and as such, it would be legitimate to assume that the 
relevant provisions of s. 76 deal exhaustively with the topic of the payment of 
commission in respect of shares and debentures. If that be so, whatever is 
not provided for by s. 76 could not be claimed after the passing of the Consoli- 
dating Act. Similarly, it is urged that if commission payable out of profits in 
respect of dividends was intended to be saved, a provision would have been made 
in s. 76 corresponding to the provision made by s. 76(3) in regard to brokerage. 
Section 76(3) provides that nothing in this section shall affect the power of any 
company to pay such brokerage as it has heretofore been lawful for a company 
to pay There is no such provision in respect of payment of commission out of 
profits in relation to debentures. There may be some force in these contentions, 

Before we part with this subject, it would be relevant to state that in 1960, 
s. 76(2) has been amended by s. 22 of the Amending Act (No. LXV of 1960) 
and as a result of this amendment, the word ‘capital’ has been deleted. It is 
common ground that after this amendment was effected, s. 76(7) and (2) both 
refer to payment of commission out of profits as well as out of capital., As we 
have already seen, the whole of the argument urged by the appellant on the 
construction of s. 76(2) was substantially based on the use of the expression 
“any of its capital moneys’’. The word ‘‘capital’’ having been deleted, the 
provision of s, 76(2) is wide enough to include profits. Therefore, there can be 
no doubt that after 1960, the limit imposed on the payment of commission in 
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respect of shares and debentures applies as much to commissions out of capital 
as to those which are paid out of profits. It may be permissible to assume that 
by the amendment made in 1960, the Legislature has attempted to remove doubt 
that may have arisen owing to the use of the word ‘‘capital’’ in s. 76(2) and has 
now made its intentious clear beyond any doubt. This amendment along with 
several others which were made in 1960 was presumably the result of the re- 
commendation of the Commitice appointed in that behalf. In its report, the 
Committee obServed that ‘‘in order to remove any doubt, we would recommend 
the deletion of the word ‘capital’ from s.76(2)’’. Thus, it is clear that the point 
raised in the present appeal cannot arise under the amended provisions of s. 76. 

That leaves one minor point still to be considered. It was urged in the Courts 
below that the provisions of s. 76 cannot be invoked against the appellant be- 
cause the agreement on which the appellant rests his claim was made prior to 
April 1, 1956, when the Act came into force. The contention appears to have 
been that in invoking the provisions of s. 76, respondent No. 1 was seeking to 
make the said provision retrospective which it is not. In our opinion, there 
is no substance in this argument. Section 9 of the Act is a clear answer to this 
contention. Under s. 9(a) any agreement executed by the company cannot pre- 
vail if it is inconsistent with the provisions of the Act and under s. 9(b) the 
articles shall likewise not prevail if they are inconsistent with the provisions of 
the Act. Section 645 leads to the same conclusion. 


The result is, the appeal fails aud is dismissed with costs. 


SARKAR J. The respondent Shri Changdco Sugar Mills Ltd. was incorporat- 
ed as a private company on September 1, 19389. The appellant, respondents 
Nos, 2 and 3 and one Kasturchand Srikrishan, since deceased, had promoted its 
formation. On December 18, 1939, the respondent company entered into sepa- 
rate agreemeuts with the promoters providing that 

“In consideration of the help given and trouble taken by you promoters and in con- 

sideration of each of you having agreed to take shares of the value of one and half lac 
of rupees in the capital of the company and having taken the said shares, the company 
enters into an agreement with you as well as with other three promoters as follows: 
(1) The company..... will..... pay a sum equal to,3 1/8 per cent out of the net profits 
of the company to each of you promoters or his heirs and representatives, executors, 
administrators or assigns”. 
The promoters duly took the shares mentioned in the agreements and became 
cutitled to receive, taken all together, 124 per cent. of the profits of the respondent 
company. Article 3 of the articles of association of the respondent company 
provided that it would enter into the aforesaid agreements with the promoters. 

In 1941, the respondent company was involved in financial difficulties and 
on April 22, 1941, a tripartite agreement was made between it and a firm called 
Ardeshir Hormusji Bhiwandiwalla and Co. and the promoters under which it 
was provided that the firm or its nominee would become the manuging agent of 
the respondent company and the promoters all together would receive ‘‘64 per 
cent as promoters’ commission instead of 124 per cent as provided in our res- 
pective agreements with the company’’ that is to say, the agreemeuts of Decem- 
ber 18, 1939. In terms of this agreement art. 3 of the articles of association of 
the company was duly amended. An agreement was also specifically entered 
into by the respondent company with each of the promoters. 

In 1944, the respondent company was converted into a public limited com- 
pany. On June 10, 1944, Kasturchand Srikrishan died and his interest under 
the agreements is now represented by respondents Nos. 7 to 10. Presumably 
respondent No. 3 had taken the shares and entered into the agreements as repre- 
senting a joint family, for it is not in dispute that on a partition between respon- 
dent No. 3 and his eco-sharers, respondents Nos. 4 to 6 became entitled to 
participate in the intorest of respondent No. 3 under the agreements and in the 
shares. 
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In September 1944, three suits were pending in the High Court at Bombay 
between the respondent company, the beneficiaries under the agreements and the 
said Bhiwandiwalla & Co. to the details of which it is unnecessary to refer for 
the said suits were however compromised. The terms of settlement provided 
that (a) all the suits would be mutually withdrawn; and (b) ‘‘The promoters’ 
commission payable to us four which is Rs. 1-9-0 to each of us and which comes to 
64 per cent in the aggregate payable to us four under the agreement shall remain 
in force as in the agreement and our right of commission shall echtinue accord- 
ingly”. The word ‘us’ in the terms of settlement means the beneficiaries under 
the agreements. 

The respondent company paid the commission at the said rate of 64 per cent. 
to the beneficiaries under the agreements upto September 30, 1955. On Octo- 
ber 1, 1956, the respondent company informed the appellant and the other bene- 
ficiaries that as from April 1, 1956, when the Companies Act, 1956, had come 
into force, the agreements had become illegal aud void. It was said that s. 76 of 
the Companies Act, 1956, prohibited all payment of commission for subscribing 
for shares in excess of 5 per cent. of the price at which the shares were issued. It 
is not in dispute that what the appellant and the other beneficiaries had been 
paid as commission exceeded five per cent. of the price at which the shares had 
been issucd. The respondent company, therefore, contended that the appellant 
and the other beneficiaries were not entitled 10 any further commission. 

The appellant disputed the contention of the respondent company aud filed 
a suit in the High Court at Bombay against it in which the other beneficiaries 
were also made defendants for a declaration that the agreement of December 12, 
1939, as modified in April 22, 1941, was valid and for an injunction restraining 
the respondent company from passing a resolution deleting art. 3 of its articles 
of association as it proposed to do and from acting on the footing as if the said 
agreement was illegal. The appellant contended that-s. 76 of the Companies 
Act of 1956 prohibited payment of commission for subseribing for shares beyond 
the limit specified out of capital only and as the agreements provided for pay- 
meut of the commission out of profits, they were not affected by that section at 
all. 

The suit was contested by the respondent company but the other defendants 
supported the appellant’s case. The respondent company contended that the 
section applied to payment of commission both out of capital as well as out of 
profits. The suit was heard in the first instance by S. T. Desai J. and was dis- 
missed. An appeal to an appellate Bench of the High Court was also dismissed. 
The present appeal is against the judgment of the Appellate Bench by special 
leave granted by this Court. 

I shall have presently to refer to the provisions of s. 76 but befere doing so I 
think it necessary to refer to the previous state of the law. In England, prior 
to the Companies Act of 1900, there was no statutory provision concerning pay- 
ment of commission for subscribing for shares and such a provision was first 
enacted by s. 8 of that Companies Act. Even before the Act of 1900, however; 
the law was that anybody subscribing for shares in a company had to pay the 
amount of the shares in full. That was considered to be one of the fundamental 
principles of company law. Ooregum Gold Mining Company of India v. 
Roper: Wallroth v. Roper’ was a case which turned on the law as it stood before 
1900. There a company had issued shares of £ 1 each with 15s. credited as paid 
up leaving a liability of only 5s per share. A shareholder brought an action to 
test the validity of the issue. It was held that the issue was invalid. Lord 
Halsbury observed (p. 133): 

“Tt seems to me that the system thus created by which the shareholder’s liability is to 
be limited by the amount unpaid upon his shares, renders it impossible for the company 
to depart from that requirement, and by any expedient to arrange with their share- 
holders that they shall not be liable for the amount unpaid on the shares, although the 


1 [1892] A.C. 125. 
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amount of those shares has been, in accordance with the Act of Parliament, fixed at a 
certain sum of money, It is manifest that if the company could do so the provision in 
question would operate nothing”. 

The provision referred to by Lord Halsbury was tho section which required the 
memorandum of association to state the amount of the company’s capital as 
divided into shares of a certain fixed amount. Such a provision of course occurs 
in our Companies Acts too. 

This decision made it impossible for a company to pay out of its capital any 
commission to any person for subscribing for its shares. It was felt that this 
created some inconvenience to a company in the management of its affairs avd, 
therefore, s. 8 was incorporated in the Companies Act, 1900, with the intention 
of granting some relief against that inconvenience. Sub-section (J) of this 
section provided that it would be lawful for a company to pay commission to a 
person in consideration of his subscribing for any shares in the company if 
the amount or rate of it avere respectively authorised by the articles of associa- 
tion and disclosed in the prospectus and the commission paid, did not exceed the 
amount or rate so authorised. Sub-section (2) provided that save as aforesaid 
no company could apply any of its capital money, either directly or indirectly, 
in payment of any commission to any person in consideration of his subserib- 
ing for any shares in the company. This provision came up for consideration 
before the House of Lords in Hilder v. Dexter.2 There a company had in consi- 
deration of a person taking up some of its shares entered into an agreement with . 
him that he would have an option to take further shares at par within a certain 
time. A little later the price of the shares went up and the person then exer- 
cised his option. An action was thereupon brought by a shareholder to test the 
the validity of this agreement, and it was held by the House of Lords that the 
agreement was valid. Lord Davey observed (p. 481): 

“...In this case the question is as to the powers of the company itself, and not as to 
the due exercise of the directors’ powers. I have come to the conclusion from a considera- 
tion of the language of s. 8, sub-s. 2, that the prohibition therein contained extends only 
to the application, direct or indirect, of the company’s capital in payment of a commis- 
sion by the company, and the transaction impeached in this case is not within it. It is 
satisfactory to find that the conclusion to which I have come will not have the effect of 
extending the prohibition to transactions which were legitimate before the Act, and not, 
so far as I am aware, open to objection on any other ground”. 

He also said (p. 479) referring to sub-s. J of s. 8, 


“This sub-section, therefore, permits a limited application of the company’s capital in 
payment of a commission”. 


Now, there is no doubt that prior to the Act of 1900 there was nothing to pre- 
vent the payment of commission for subscribing for shares out of a company’s 
profits. The decision in the Ooregum Gold Mining Company case only laid 
down that the amouut of the shares must be paid in full. It would not be so 
paid if the capital was utilised for payment of commission for subscribing for ~ 
shares. It was, therefore, the legitimacy of transactions providing for payment 
of the commission out of profits that Lord Davey was happy to fee} that his deci- 
sion would not affect. It is, hence, plain that the House of Lords was of the 
opinion in Milder v. Dexter that s. 8, sub-s. (J) of the Act of 1900 was not con- 
cerned with payment of commission out of profits. That is how that case has 
been understood in England: see Palmer’s Company Precedents, 17th ed., vol. 1, 
p. 179, Palmer’s Company Law, 20th ed., p. 200. See also Sarkar & Seu’s 
Indian Companies Act, 19138, p. 302. 

It seems to me that no other view is possible. There is nothing in any Com- 
panies Act, except where it expressly does so, to restrict in any way the power 
of a company to deal with its profits. A company is, therefore, free to enter 
mto any agreement entitling any person to a part of its profits in consideration 


2 [1902] A.0. 474. 
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of his-subseribing for shares in it. That was the law as it existed before the 
Act of 1900. The view taken in Hilder v. Dexter was that there was nothing in 
s. 8 of that Act which effected a change in the pre-existing law. In spite there- 
fore of that Act, a company retained fully its powers to pay out of its profits 
commission for subscribing for shares in it. I think it right to remind here 
that we are dealing with the powers of a company and not of its directors. 


Section 8 of the Act of 1900 was replaced by s. 89 of the Hugljsh Companies 
Act of 1908 and this in its turn was substituted by s. 43 of the English Oompa- 
nies Act of 1929 and the corresponding provision is now contained in s. 53 of 
the English Companies Act of 1948. Substantially the provision in this regard 
has remained the same in England throughout from 1900 except that in 1929 a 
further restriction was put on the right to pay commission for subscribing for 
shares by providing that the commission paid shall not exceed 10 per cent. of the 
price for which the shares were issued or the amount or rate authorised by the 
articles whichever was less. That restriction could not have effected a change 
in the law as it previously existed in England in regard to payment of commis- 
sion out of profits. 


Now, in our country s. 105 of the Companies Act of 1913 for the first time 
introduced the provision corresponding to that contained in s. 8 of the English 
Act of 1900. Both, therefore, on the general principles underlying Company 
law, under which a company, except in cases where an express provision to the 
contrary is made, is free to deal with its profits in such manner at it likes and on 
the autority of Hider v. Dexter which in my view would be fully applicable to 
our Companies Act of 1913, a company in our country could enter into a valid 
agreement to pay any commission it hked out of its profits to any person for 
subscribing for shares in it. I may here add that s. 105 of the Companies Act, 
1918, was in terms substantially the same`as s. 8 of the English Companies Act 
of 1900. It contained no provision restricting the amount of the commission to 
be paid. 

a now turn to s. 76 of our Companies Act of 1956. It provides by sub-s. (1) 

at N 

“A company may pay a commission to any person in consideration of—for any shares 
in, or debentures of, the company. 

If the following conditions are fulfilled:” 
These conditions are, ; Ñ 

(i) the payment of the commission is authorised by the articles; 

(ii) the commission paid does not exceed in the case of shares, 5 per cent of 
the price at which the shares are issued or the amount or rate authorised by the 
articles, whichever is less, and in the case of debentures, 24 per cent of the 
price at which the debentures are issued or the amount or rate authorised by the 
articles, whichever is less; 

(iii) the amount or rate of the commission paid...is, in the case of shares 
or debentures offered to the public for subscription, disclosed in the prospectus, 
in the case of shares or debentures not offered to the public for subscription, dis- 
closed in the statement in lieu of prospectus, or in a statement in the prescribed 
form and duly signed and filed before the payment of the commission with the 
Registrar and, where a circular or notice, not being a prospectus inviting sub- 
scription for the shares or debeutures is issued, also disclosed in that circular 
or notice. 

Now, the question that arises is whether this sub-section has made any altera- 
tion in the law which previously existed and which, for the reasons earlier stated, 
I think permitted commission to be paid freely out of profits. In other words 
does this sub-section, as it stands, prevent a company from paying any com- 
mission it likes out of its profits to any person for subscribing for shares in it? 
I find nothing in it to indicate that a change in the law was intended. It is said 
that the permission granted by sub-s. (J) is not expressly confined to payment 
of commission out of capital only. Neither, however, does it say that the enabl- 
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ing provision contained in it is to be applied to payment of commission out of 
profits also. Ilow then is this sub-section to be construed? Now one of the 
established rules of construction of statutes is that it is to be presumed 


“that the legislature does not intend to make any substantial alteration in the law be- 
yond what it explicitly declares, either in express terms or by clear implications, or, in 
other words, beyond the immediate scope and object of the statute. In all general 
matters outside those limits the law remains undisturbed. It is in the last degree im- 
probable that the legislature would overthrow fundamental principles, infringe rights, 
or depart from the general system of law, without expressing its intention with irresi- 
stible clearness, and to give any such effect to general words, simply because they have 
a meaning that would lead thereto when used in either their widest, their usual, or 
their natural sense, would be to give them a meaning other than that which was actually 
intended. General words and phrases, therefore, however wide and comprehensive they 
may be in their literal sense, must, usually, be construed as being limited to the actual 
objects of the Act.” (Maxwell on Interpretation of Statutes, 10th ed., pp. 81-82). 

I have earlier stated that under the Act of 1913 a company was free to pay 
any commission out of its profits it liked to persous subscribing for shares in 
it. I find nothing in sub-s. (7) of s. 76 to indicate that that rule of law which is 
based on the fundamental principles of company law, was intended to be affect- 
ed by it. The only substautial departure made in s. 76(/) of the Act of 1956 from 
the provisions in s. 105 of the Act of 1913, except another to which I will later 
refer, is the imposition of a restriction on the amount of commission that can be 
paid. That cannot, to my mind, furnish any reason for holding that the pre- 
existing law giving full liberty to a company to pay commission out of profits 
was intended to be changed. That restriction will have full scope if applied to 
payment out of capital and does not itself indicate any source out of which the 
restricted commission is to be paid. Therefore, it seems to me that the proper 
way of reading sub-s. (/) of s. 76 is to restrict its general words so as not to affect 
the pre-existing law. So read the terms contained in it has to he confined to 
payment of commission out of the capital moneys of the companies. 


Again, in s. 105(/) of our Companies Act of 1913 it was said, “It shall be 
lawful for a company to pay a commission to any person in consideration of his 
subseribing’’ for shares in it. The words ‘‘it shall be lawful’’ are enabling 
words. They are used in a statute when it is intended to permit something to be 
done which previously could not legally be done. In Craies on Statute Law, 
5th ed., at p. 268, it has been said, 

“Statutes passed for the purpose of enabling something to be done are usually ex- 
pressed in permissive language, that is to say, it is enacted that ‘it shall be lawful,’ or 
that ‘such and such a thing may be done’.” 

In g uius v. Lord Bishop of Oxford? it was said (p. 222), 

‘..The words ‘it shall be lawful’ are not equivocal. They are plain and unambiguous. 
They are words merely making that legal and possible which there would otherwise be 
no right or authority to do. They confer a faculty or power, and they do not of them- 
selves do more than confer a faculty or power”. 
It would follow from the use of the words ‘‘it shall be lawful’’ in s. 105(/) of 
the Act of 1913 that the Legislature intended to make that payment of com- 
mission for subscribing for shares legal, which was not so before. The Legis- 
lature, therefore, intended to permit and make legal the payment of com- 
mission out of capital to a person on his subscribing for shares in a 
company which payment was previously illegal. Payment of such com- 
mission out of profits had always been legal and there was no necessity for any 
statutory provision to make such payment legal or pass an enabling enactment 
in regard to it- It would follow that s. 105 was not concerned with putting 
` any restriction on a company’s power to pay commission out of profits. 


3 (1880) 5 A.C. 214, 
B L.R.—12 
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Now, sub-s. (J) of 8. 76 of our Companies Act of 1956 uses instead of the words 
‘tit shall be lawful” the word ‘‘may’’. That however makes no difference. As 
has been stated in the passage in Craies which I have earlier read, both mean 
the same thing. They are. both used in a statute to indicate that something may 
be done which prior to it could not be done. It would follow that s. 76(J) of the 
Act of 1956 was intended to have the same effect as s. 105(/) of the Act of 1918, 
flamely, the legalising of a payment of commission out of capital which before 
the Act of 1913 was illegal and which became illegal on the repeal of that Act 
by the Act of 1956. That would be another reason for saying that s. 76(J) 
of the Act of 1956 was not concerned with.any payment of commission out of 
profits. 

I pass on now to sub-s. (2) of s. 76 of the Act of 1956. That sub-section 
Says :— 

“Save as aforesaid and save as provided in section 79, no company shall allot any 
of its shares or debentures or apply any of its capital moneys, either directly or indirectly, 
in payment of any commission, discount or allowance, to any person in consideration of— 

(a) his subscribing or agreeing to subscribe, whether absolutely or conditionally, 
for any shares in, or debentures of, the company, or 

(b) his procuring or agreeing to procure subscriptions, whether absolute or condi- 
tional, for any shares in, or debentures of, the company, whether the shares, debentures 
or money be so allotted or applied by being added to the purchase money of any pro- 
perty acquired by the company or to the contract price of any work to be executed for 
the company, or the money be paid out of the nominal purchase money or contract 
price, or otherwise.” 

This sub-section strongly suggests that sub-s. (J) is to be read as confined only 
to payment of commission out of capital, for it says that save to the extent pro- 
vided by sub-s. (J) no commission shall be paid out of the capital moneys of the 
company. If sub-s. (7) were exhaustive of the powers of a company to pay 
commission both out of its capital and its profits so that nothing could be paid 
as commission either out of capital, or out of profits or out of any other moneys 
of the company except as therein provided, as the respondent company’s conten- 
tion is, then sub-s. (2) would be wholly redundant; the prohibition contained in 
it would in that case be totally unnecessary. It was said that sub-s. (2) is used 
only to make sure that the limits prescribed by sub-s. (7) would not be departed 
from by indirect method. But surely it was not necessary to make any provision 
for that purpose only. What could not be done directly could also not be done 
indirectly. Furthermore, if it was necessary to provide, as sub-s. (2) is said te 
do,’ that the capital moneys of the company should not be used indirectly for 
payment of commission, why was it not provided that the profits should not also be 
used for the same purpose indirectly? This clearly, for the same reason, should 
have been done if sub-s. (J) dealt with payment of commission out of profits also. 
The reason suggested on behalf of the respondent company for the enactment of 
sub-s. (2) does not therefore seem to me to be well founded. 

Furthermore, the two sub-sections must be read together. Sub-section (2) 
contains a general prohibition of payment of commission out of capital and an 
exception to it is provided in sub-s. (J). That seems to be the inevitable result 
of the words ‘‘save as aforesaid’’, that is, save as provided in sub-s. (J), with 
which sub-s. (2) opens. It necessarily follows that sub-s. (7) contains an ex- 
ception to the general prohibition of payment of commission out of the capital. 
It, therefore, has nothing to do with payment of commission out of profits, 

The other substantial feature in which s. ‘76 of the Act of 1956 has departed 
from the provisions of s. 105 of the Act of 1913, is by inelusion in the former 
of a provision for the payment of commission for subscribing for debentures, 
While s. 105 dealt only with payment of commission for subscribing for shares, 
s. 76 deals with payment of commission both for subseribing for shares as well 
as debentures. An argument was based on this innovation made in s. 76. 
It was pointed ont that in regard to debentures a company was before the Act of 
1956 free to pay any commission it liked for subscribing for them, either out of 
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its capital or out of its profits and only certain particulars had to be filed as 
required by s. 111 of the Act of 1913. It has, therefore, been contended that the 
inclusion of debentures in s. 76 of the Act of 1956 would show that the power to 
pay commission whether out of capital or profits for subscribing for shares as 
well as debentures was exhaustively contained in sub-s. (/) of that section. I am 
unable to accept this agument. 

If I am right in my view that sub-s. (Z) of s. 76 of the Act of 1956 is only 
an exception to the general prohibition contained in sub-s. (2), it would follow 
that the restriction imposed by sub-s. (/) is confined to payment of commission 
for subscribing for debentures out of capital only. It is true that so read there 
would after the Act of 1956 be no power in a company to pay out of its capital 
any commission for subscribing for its debentures, except as provided in s. 76(J) 
of that Act. The law would no doubt thereby have been changed but it would 
have been so changed because the Act of 1956 made that change in express words 
by the prohibition contained in sub-s. (2) of s. 76. But suppose sub-s. (Z) is 
exhaustive as regards a company’s power to pay commission for snbsecribing for 
debentures whether out of capital or profits, then also the sub-section would 
clearly be altering the pre-existing law; it would then be putting a restriction 
on the power to pay commission for subscribing for debentures out of profits 
which power was previously free of all restrictions. If it were not so, then sub- 
s. (1) in so far as it relates to payment of commission for subscribing for deben- 
tures out of profits would become infructuous. Therefore, it would have in that 
case to be read as altering the pre-existing law by a necessary implication. It 
is of some interest to point out here that s. 111 of the Act of 1913 provided that 
an omission to file the particulars as required by it would not affect the validity 
of the debentures issued and, therefore, perhaps, the validity of the agreement 
to pay commission on them. 

Coming back now to the point under consideration I find it impossible to say 
that a necessary implication of sub-s. (Z) of s. 76 of the Act of 1956 is to alter 
the previous law which permitted payment of commission for subscribing for 
shares freely out of profits. In regard to payment of commission out of capital 
for subscribing for shares, it was only an enabling section and not a restrictive 
one, though in regard to payment of commission for subscribing for debentures 
whether out of capital or out of profits, on the assumption that we have made, 
it would be a restrictive and exhaustive provision with no power to pay such - 
commission except in accordance with its terms. In regard to payment of 
commission out of capital for subscribing for shares, the section being only an 
enabling provision, it cannot affect the pre-existing power to pay out of profits a 
commission for subseribing for shares. The fact that in regard to payment of 
commission for subscribing for debentures the section may have to be read as 
restrictive, that is, as containing exhaustively the power in regard thereto, is no 
reason for saying that it has the same effect in regard to payment of commission 
for subscribing for shares. The considerations applicable to the two cases are 
entirely different and the effect, therefore, of the section on them has to be 
different. 

For these reasons, in my opinion, s. 76 of the Act of 1956 does not affect a 
company’s right to pay out of its profits any commission it likes for subscribing 
for shares in it. I, therefore, think that the agreements for payment of commis- 
sion for subscribing for shares in the respondent company out of its profits with 
which this appeal is concerned were not affected by s. 76(/) of the Act of 1956. 
They remained perfectly valid after the coming into force of the Act of 1956. 

I would, therefore, allow the appeal. 

ORDER 

In accordance with the opinion of the majority, the appeal fails and is dis- 

missed with costs. i 


Appeal dismissed. 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Patel and Mr. Justice Wagle. 


BHURMAL AND MITRA MOTOR ASSOCIATION v. RAGHUNATH 
BANSILAL KASAT.* 


Negligence—Motor omnibus—Burden of proof—What must be established” by those who 
carry passengers in answer to action in negligence. 


In an action in negligence against those who carry passengers in a car or a bus, 
they must establish that in discharge of their duty to passengers they have taken 
reasonable care which it is usual to take or such as reasonable and prudent men 
they should take. It is their duty to see that every part of the car or bus which is 
likely to go out of order and create accident is properly examined. 

Readhead v. Midland Ratlway Co. Barkway v. South Wales Transport? and 
Cotton v. Wood,’ referred to. 


Mitra Motor Association (defendant No. 1) was a partnership firm which 
owned a passenger vehicle No, M.P.K. 54 running between Akola and Washim 
for regular passenger service. One Raghunath (plaintiff), a young boy aged 
about 13, travelled on this bus on January 17, 1955, which commenced its jour- 
ney at 2.30 p.m. from Akola for Washim. Ramchandra Gulabrao Marathe (de- 
fendant No. 4) was then in charge as the driver of the vehicle. After some 
distance from Akola the road has several curves and when the vehicle passed 
practically a right-angled turning, at the end of which was a culvert, it left its 
course; it could not be brought back to the road and went straight, and dashed 
against a neem tree. As a result of this, the plaintiff sustained very serious 
injuries to his right leg, which had subsequently to be amputated. The plain- 
tiff, after his recovery, brought this suit for damages, against defendant No. 2 
and Bhurmal (defendant No. 1) who was one of the partners of defendant No. 
2 firm. 

The plaintiff averred that the driver of the defendants was negligent in driv- 
ing the bus. Asa result of that, the bus left its course and collided against the 
neem tree and the bodily injuries which he suffered were a direct consequence 
of the negligent act of the defendants’ driver, i.e. defendant No. 4. The plaintiff 
was in the hospital for a considerable time and thereafter had to live at Poona 
for some time. He claimed Rs. 2,000 for his medical expenses and other services 
and Rs. 3,000 for physical and mental pain during the period that he was under 
treatment, i.e. upto July 21, 1955. He claimed gencral damages at Rs. 20,000 
for all his future handicaps put together. The plaintiff, therefore, claimed Rs. 
25,000 as damages. 

The defendants denied that there was any negligence on the part of the 
driver. Defendant No. 2 denied that he was a principal partuer of the firm. 
The defendants denied that the plaintiff paid the regular fare amounting to 
Rs. 1-12-0 for the seat in the bus and that he became a passenger with the know- 
ledge and leave of the agents of defendant No. 1. They denied the allegation 
that there were more than 40 passengers in the bus. The facts of the accident 
were admitted, except the allegation as to high speed of the vehicle. Though 
another vehicle, probably of the defendants, was responsible for the removal of 
the plaintiff, they denied that the injuries alleged by the plaintiff were caused 
to him. They alleged that in view of the speed governor on the carburettor of 
.the bus, the bus could not develop more than 30 miles speed. They also denied 
that the driver was negligent or rash, or that the bus was overloaded and, there- 

“Decided, August 6, 1962. Firat Appeal of 1958. 

No. 56 of 1957, against the decision of 1 (1868) L.R. 4 Q.B. 379. 


Deo, Additional Judge to the Firat Additional 2 [1950] 1 AIL E.R. 392. 
District Judge at Akola, in Civil Burt No. 5-B 3 (1860) 141_ E.R. 1288. 
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fore, the accident occurred. They denied that the accident was due to any 
duty or failure to take care on the part of the defendants. By way of special 
pleas they alleged that the bus was in good condition on November 17, 1955, 
when they spent about Rs. 3,000 on the repairs of the vehicle and only a few 
days before, it was certified to be in good condition by the Inspector of the 
Regional Transport Office. According to the information of the defendants, 
some defect was found suddenly in the push-rod and the steering mechanism 
went out of control of the driver and the accident occurred. 

The trial Judge found in favour of the plaintiff on all the counts and made 
a decree for Rs. 2,000 towards expenses, Rs. 3,000 towards pain and suffering 
upto the time of recovery and Rs. 15,000 towards gencral damages. He awarded 
proportionate costs. 

Defendants Nos. 1 and 2 appealed to the High Court Bench at Nagpur against 
that decree. 


M. R. Bobde.and K. G. Chendke, for the appellants. 
K. V. Tambey and V. Mohta, for respondent No. 1. 


PATEL J. [His Lordship after setting out the facts, proceeded.] The first 
question is about the nature and amount of care expected from the defendants. 
This being an action in negligence the plaintiff must establish that the defend- 
ant owed him a duty, breach of it and a causal connection between the injury 
and the breach of duty. In Readhead v. Midland Railway Co.’ the injury re- 
sulted from the breaking of the tyre of one of the wheels, owing to a latent 
defect in the manufacture of the tyre. On the question of the respective lia- 
bilities of carriers of goods and carriers of passengers the learned Judge Mon- 
tague Smith cited with approval a passage from Christie v. Griggs,? to the 
following effect (p. 81): 

“There was a difference between a contract to carry goods and a contract to carry 
passengers, For the goods the carrier was answerable [liable] at all events. But he did not 
warrant the safety of the passengers. His undertaking, as to them, went no further than 
this, that as far as human care and foresight could go, he would provide for their safe 
conveyance.” 

He then says (p. 384): 

“An obligation to use all due and proper care is founded on reasons obvious to all, 
but to impose on the carrier the burden. of a warranty that everything he necessarily 
uses is absolutely free from defects likely to cause peril, when from the nature of things 
defects must exist which no skill can detect, and the effects of which no care or foresight 
can avert, would be to compel a man, by implication of law and not by his own will, to 
promise the performance of an impossible thing, and would be directly opposed to the 
maxims of law...” 
and then. at page 393 he says: 

“,..‘Due care’ however undoubtedly means, having reference to the nature of the 
contract to carry, a high degree of care, and casts on carriers the duty of exercising all 
vigilance to see that whatever is required for the safe conveyance of their passengers is 
in fit and proper order.” 
Having found that the accident occurred because latent defect in the machinery 
could not have been discovered by any amount of human skill or care, he non- 
suited the plaintiff. The same principles were reaffirmed in Barkway v. South 
Wales Transport, Lord Porter answering an argument on behalf of the Company 
that the accident of the nature and burst of a tyre owing to an impact fracture 
was a rare event—one of the witnesses saying that it was negligible and that the 
publie must take their chance of accident occurring, said (p. 399): 

“...Thbe duty, however, as I see it, of a transport company is to take all reasonable 


1 (1869) L.R. 4 Q.B. 379. 3 [1050] 1 All E.R. 392. 
2 (1800) 2 Camp. 79. 
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precautions for the safety of their passengers and not to leave them in danger of a risk 
against which some precautions, at any rate, can be taken”. 
Lord Norman defined the duty of the carriers thus (p. 400): / 

“...The respondents are not insurers, but they have a duty, both at common law 
and by their contract, with them who travel in their omnibuses to take reasonable care 
that the omnibus, including the tyres, is in good order and in a safe condition to carry 
a full load of passengers on the intended journey, Here again the onus is op the respond- 
ents since they alone are in possession of the relevant facts...” 

He then in reference to the evidence on behalf of the respondents says (402): 

“Evidence that the respondents’ practice does not fall short of the precautions 
taken by other owners goes only part of the way to meet the case of negligence against 
them. It is not complete answer to the charge that they have omitted precautions 
which were obviously called for’. 

He cited with approval the following passage from the opinion of Lord Dune- 
din (Lord President) in Morton v. Williain Dizon, Ltd.* in a case between em- 
ployer and employee: 

“When negligence of the employer consists of what I may call a fault of omission, I 
think it is absolutely necessary that the proof of that fault of omission should be one of 
two kinds, either to show that the thing which he did not do was a thing which 
was commonly done by other persons in like circumstances, or to show that it was a 
thing which was so obviously wanted that it would be folly in any one to neglect to 
< provide it”, 
and said that the principle is of general application. 


It is argued that the learned Judge was wrong in applying the principles of 
res ipsa loquitor to the fact of the case. The contention is not justified. Though 
the learned Judge referred to the maxim in his judgment he considered the 
evidence and held that the accident took place because of the negligence of the 
defendants. The principle underlying the maxim is a rule of evidence and 
may be stated to be: 

“But where the thing is shewn to be under the management of the didi or his’ 

servants, and the accident is such as in ordinary course of things does not happen if 
those who have the management use proper care, it affords reasonable evidence, in the 
absence of explanation by the defendants, that the accident arose from want of care”. 
(per Erle C. J. in Scott v. London Dock Co’). 
In the present case the plaintiff does not rely so much on the maxim. He has 
Jed positive evidence about the circumstances in which the accident occurred 
and the extensive damage to the bus and the manner in which its different parts 
were scattered about at long distances only support his evidence. There is no 
doubt this is part of the evidence and can be legitimately used in support of the 
other evidence... 


It appears to us that even apart from the opinion of these experts for the 
one side or the other, the damage to the vehicle, the way in which its different 
parts were found lying at different places and the damage to the several parts 
of the bus itself, read with other evidence is more than sufficient to lead us to 
_ the inference that the vehicle was driven at a speed at which it should not have 
been driven and, therefore, it got out of control and met with the accident. In 
this view of the evidence it is obvious that the case does not fall within the prin- 
ciple of the case Cotton v. Wood> where Erle, C.J. said (p. 1289) : 

« ..Where it is a perfectly even balance upon the evidence whether the injury complain- 
ed of has resulted from the want of proper care on the one side or on the other, the party 
who founds his claim upon the imputation of negligence fails to establish his case.” 

Even if we were to assume that the drag-link got disconnected as alleged it 


4 (1909) S.C. 307. 6 (1860) 141 E.R. 1288. 
& (1865) 3 H. & O. 506, 601. : 
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does not solve the appellants’ difficulties. Those who carry passengers know the 
heavy responsibility that rests on them. They must establish that in discharge 
of their duty to passengers who trust them they have taken reasonable care 
which it is usual to take or such as reasonable and prudent men they should 
take. It is not enough to say that it had passed the Regional Transport Depart- 
ment check about six months back. Since they carry lives of several persons 
in their hands it is their duty at least to see that every part of the car or bus 
which is likely to go out of order and create accident is properly examined. I? 
one examines the drag-link and the other parts of the steering mechanism one 
must realise that they are so manufactured that no part can get dislocated 
easily. Moreover no part gives way all of a sudden. In the present case 
it is no one’s case that a new part was installed which gave way during 
the journey in which case it may well have been regarded as manufacturing de- 
fect. Apparently this part has been there for several years in use and it is not 
likely to give way as contended for on behalf of the defendants. All the 
parts are made from tempered steel and the ball joint is not likely to slip 
away merely because there may be slight wear. When the ball joints get worn 
there is sufficient warning since jerk would be felt at the driving wheel. There 
must then be replacement. The driver has made a bold statement that he exa- 
mined the steering mechanism before starting on the journey. The agent who 
was present does not speak of it and the conductor is not examined. None of the 
witnesses have been asked about it. It is also strange that he examined only those 
parts. It seems to us that he is not speaking the truth when he says this, The 
defendants have not led any evidence to show the age of the vehicle, the fre- 
quency of checks and mechanies employed. We, therefore, come to the conelu- 
sion that even if it is assumed that the vehicle went out of control because the 
drag-link ball slipped from its socket the defendants have not shown that they 
usually take all such reasonable precautions as ought to be taken or can reason- 
ably be taken and that in fact they have taken in this case. In either event there- 
fore, we must hold that there has been negligence on the-part of the defendants. 


[NAGPUR BENCH] 


Before Mr. Justice Patel and Mr. Justice Wagle. 


EASTERN MINING CONTRACTORS (PRIVATE) LTD. v. THE 
: _ PREMIER AUTOMOBILES LIMITED.* 

Indian Sale of Goods Act (HI of 1930), Sec. 16—Sale of Goods Act, 1893 [56 & 57 Vict. 
Ch, 71], Sec. 14(1)—Whether s. 16(1) applies to specific goods sold at counter—Re- 
lance by purchaser on skill and judgment of seller when can be inferred—Applica~ 
bility of proviso to s. 16(1)—Tort—Negligence—Whether remedy by way of damages 
available against manufacturer causing monetary losa by supply of sub-standard 
article—Defect in manufacture whether furnishes proof of negligence without more— 
Principles of English law of torts wken applicable in India. 


Section 16(1) of the Indian Sale of Goods Act, 1930, applies to specific goods sold 
at the counter provided that the purchaser relies upon the skill and judgment of 
the seller. Under s. 16(1) the reliance by the purchaser on the skill and judgment 
of the seller may even be inferred from the communications by the purchaser of 
the particular purpose for which the goods were purchased and need not be sup- 
ported by positive evidence. For the applicability of s. 16(1) it is mot necessary 
that the purchaser must exclusively rely on the skill and judgment of the seller. 


*Decided, August 11, 1962. First Appeal R.P. Salve, Joint Civil Judge, Senior Division 
No. 150 of 1959, against the decision of at Nagpur, in Civil Suit No. 44-B of 1959, 
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Wallis v. Russell,’ Pretst v. Last," Grant v. Australian Knitting Mills, Ld. Man- 
chester Liners, Ld. v. Rea, Ld! and Medway Oil and Storage Company Limited v. 
Silica Gel Corporation,’ referred to. 

The proviso to s. 16(1) of the Act does not apply in cases where there is an ex- 
press representation as to the fitness of an article for any particular purpose. 

Baldry v. Marshall’ and Wallis, Son & Wells v. Pratt Haynes,’ referred to. 

Remedy by way of damages in tort extends to a negligent manufacturer causing 
monetary loss by the supply of a sub-standard article. Negligence i$ a question of 
fact which must be proved by the plaintiff as any other fact; but in some cases the 
defect itself may furnish the proof. 


Candler v. Crane, Christmas & Co.’ followed. 
Slim v. Croucher,’ applied. 

Donoghue v. Stevenson,” Grant v. Australian Knitting Mills, Ld," Wilkinson v. 
Coverdale” and Morrison Steamship Co., Ld. v. Greystoke Castle (Cargo Owners)", 
referred to. 

In the absence of statutory or customary law applicable in a case, Courts in India 
must be guided by the principles of justice, equity and good conscience. If a parti- 
cular principle does not depend upon any technicality of English law and is appli- 
cable to conditions in India then it is usual to apply the principle. 

Rajah Kishendatt Ram v. Rajah Mumtaz Ali Khan,” referred to. 


Tre Eastern Minne Contractors (Privatr) Lro. (plaintiff) is a private 
limited company which carries on the business of raising minerals in the dis- 
trict of Nagpur. The Premier Automobiles Ltd. (defendant No. 1) is a limi- 
ted company which manufactures and markets automobiles and motor ears. 
Defendant No. 2 is a partnership firm and is a dealer and distributor of 
defendant No, 1 company at Nagpur. 

In the first week of August 1956 J. B. Thaker, the Managing Director of the 
plaintiff company, placed an order for a Dodge car with defendant No. 2 and 
paid a deposit of Rs. 10,000. Thereafter the car was railed from Bombay by 
defendant No. 1, taken delivery of by defendant No. 2 and thereafter delivered 
to the plaintiff on December 19, 1956. During the month of May and thereafter 
the plaintiff found that the engine of the car was overheating and the plaintiff, 
therefore, complained to defendant No. 2. Both defendants Nos. 1 and 2 made 
attempts to remedy the defect. Ultimately, the radiator which was then of 
Indian manufacture was changed and replaced by the original equipment on 
that car. Even then, the plaintiff was not satisfied with the performance of 
the car during the summer. The plaintiff, therefore, gave notice to defendants 
Nos, 1 and 2 to take back the car and refund the amount of consideration, There- 
after the plaintiff followed it up with a suit. 

In the plaint the plaintiff alleged that the plaintiff purchased the car for using 
it as a vehicle of locomotion to cover short and long distances in and outside 
Nagpur, especially up to Mansar, a distance of about 30 miles, where the mines 
of the company were situated, and that it had made known the purpose of the 
purchase to defendant No. 2 so as to rely upon the skill and judgment of de- 
fendant No. 1 as the manufacturer and defendant No. 2 as the supplier, who 
was dealing in motor cars as its usual business. The ear suffered from an in- 
herent manufacturing defect as the engine overheated, so much so that the water 
in the radiator boiled violently making it dangerous to use the car. It resulted 
in a great deal of inconvenience to the plaintiff requiring frequent stoppages 
on most summer days. The defendants, after frequent experiments and trials, 
could not remedy the defect and this being clearly a latent manufacturing defect 


1 [1902] 2 LR. 585. 8 [1951] 2 K.B. 164. 

2 [1903] 2 K.B. 148, o (1860) 1 De G.F. & J. 518. 

3 [1936] A.C. 85. 10 [1932] A.C. 562. 

4 [1922] 2 A.C. 74. 11 [1936] A C. 85. 

5 (1928) 33 Com. Cases 195. 12 (1793) 1 Esp. 74, 8.0. 53 R.R. 256. 
6 [1925] 1 K.B. 280. 13 [1047] A.C. 265. 

7 {1911] A.C. 394. 14 (1879) L.R. 6 I.A. 146. 
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which the plaintiff could not have known by inspection, the plaintiff was en 
entitled to return the car and demand the sum of Rs. 19,000—paid to the de- 
fendants. The plaintiff also claimed Rs. 678-8-0 as registration and insurance 
charges, Rs. 1,710 as interest on the amount from December 21, 1956 to June 
20, 1958, the date of suit, at 6 per cent. per annum, and Rs. 3,000 as damages for 
loss and inconvenience, making a total claim of Rs. 24,388-8-0. The plaint was 
subsequently amended by which, in the alternative, the plaintiff claimed dama- 
ages if it was keld that it could not avoid the sale of the car and claim refund. 
It claimed damages to the extent of the same amount, i.c. Rs. 24,388-8-0. 


The defendants denied the claim of the plaintiff. Defendant No. 1 ques- 
tioned the jurisdiction of the Court to try the suit on the ground that the 
cause of action did not arise within the jurisdiction of the Court, nor was the 
defendant carrying on business within the local limits of the jurisdiction of 
the Court. It denied that there was any privity of contract between. the 
plaintiff and defendant No. 1 and, therefore, denied its liability. It also took ` 
shelter under the warranty given by it and said that since within 90 days of 
the delivery of the vehicle no complaint was made, it stood discharged from 
any liability whatsoever. It contended that it was not aware of the alleged 
purpose of purchase of the vehicle by the plaintiff and that it sold the car only 
for the said purpose. It also denied that the plaintiff relied upon the skill 
and judgment of the defendants and that there was any implied condition in the 
contract of purchase. It denied that overheating was a latent defect. In any 
ease, even if it was a defect it was merely a breach of warranty and not a 
breach of any condition which would entitle the plaintiff to put an end to the 
contract as it was seeking to do. The plaintiff was not entitled to the return 
of the money in any event, nor was it entitled to the damages claimed. 


Defendant No. 2 admitted the sale and stated that at the time of the delivery 
of the car it was thoroughly checked both by the plaintiff and by the mechanic 
of defendant No. 2 and it was found to be in perfectly good order. As during 
the first 90 days or during the run of first 4000 miles no complaint was made, 
it was exonerated from any liability by the terms of the warranty. Defendant 
No. 2 further contended that it was only a dealer in motor cars and the goods 
manufactured by defendant No. 1, that it supplied the car by its trade name 
in the same condition in which it was received from the manufacturers, that 
the plaintiff exercised full rights of ownership over the car and used it and, 
therefore, it was not entitled to repudiate the contract of sale. The complaints 
were attended to through the experts of defendant No. 1 who removed the com- 
plaints completely and minor repairs were done by the servants of defendant 
No. 2 under instructions and directions of defendant No. 1. It denied that the 
plaintiff had purchased the car relying on the skill and judgment of the defend- 
ants and that the purpose for which the car was purchased was known to it. It 
admitted the attempts to set the vehicle in order and trials by the officers of de- 
fendant No. 1 company. It denied its liability to pay any damages or refund 
the purchase price of the car. 


The trial Judge dismissed the suit against both the defendants. 
The plaintiff appealed to the Nagpur Bench of the Iligh Court at Bombay. 


A. 8. Bobde and M. L. Vaidya, for the applicant. 
M. N. Phadke and P. G. Palshikar, for respondent No. 1. 
P. P. Deo and D. B. Padhye, for respondent, No. 2. 


PATEL J. [His Lordship after stating the facts of the case and matter not rele- 
vant to the report, proceeded.] The next question is of liability. The respective 
liabilities of the dealer‘and the manufacturer are two entirely different matters 
and have to be dealt with separately; of the dealer it is under the Sale of Goods 
Act, and of the manufacturer, if at all, in tort. It is first necessary to take 
up the question of the dealer’s liability. 
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The appellant relies upon s. 16(/) and (2) and respondent No. 2 relies 
upon the proviso to sub-s. (J) for excluding his liability. The section is: 

“Subject to the provisions of this Act and of any other law for the time being in 
force, there is no implied warranty or condition as to the quality or fitness for any 
particular purpose of goods supplied under-a contract of sale, except as follows:— 

(1) Where the buyer, expressly or by implication, makes known to the seller the 
particular purpose for which the goods are required, so as to show that the buyer relies 
on the seller’s skill or judgment, and the goods are of a description Which it is in the 
course of the sellers business to supply (whether he is the manufacturer or producer 
or not), there is an implied condition that the goods shall be reasonably fit for such 
purposes: 

Provided that, in the case of a contract for the sale of a specifled article under its 
patent or other trade name, there is no implied condition as to its fitness for any parti- 
cular purpose. 

(2) Where the goods are brought by description from a seller who deals in goods of 
that description (whether he is the manufacturer or producer or not), there is an implied 
condition that the goods shall be of merchantable quality: 

Provided that, if the buyer has examined the goods, there shall be no implied con- 
dition as regards defects which such examination ought to have revealed.” 

This section corresponds to s. 14 of the English Sale of Goods Act, 1893. 
It enunciates the well-known rule of caveat emptor and formulates exceptions 
necessitated by the requirements of the times. 

For a case to fall within sub-s. (J) it is clear that the purchaser must make 
known to the seller the particular purpose for which he buys the goods and 
must rely on the judgment and skill of the seller for the selection of the 
article. That the section can apply even to specific goods sold at the counter 
provided that the purchaser relies upon the skill and judgment of the seller is 
illustrated by Wallis v. Russell’ where fresh crabs were sold and by Pretst v. 
Last? where hot-water bottle was sold. Tn this case Collins M. R. said (p. 153) : 


“in a case where the discussion begins with the fact that the description of the 
goods, by which they were sold, points to one particular purpose only, it seems to me 
that the first requirement of the sub-section is satisfied, namely, that the particular pur- 
pose for which the goods are required should be made known to the seller.... The sale 
is of goods which, by the very description under which they are sold, appear to be sold 
for a particular purpose.” 

See also Grant v. Australian Knitting Mills, Lda. The section, therefore, 
would apply to the sale of specific things at the counter. It is also not neces- 
sary that the purpose for which an article is purchased must be expressly 
communicated to the seller. Sub-section (J) of s. 16 clearly includes the pur- 
pose being made known by implication. Moreover, the reliance by the pur- 
chaser on the skill and judgment of the seller may even be inferred from the 
communications by the purchaser of the particular purpose for which the goods 
were purchased and need not be supported by positive evidence: see Man- 
chester Liners, Ld. v. Rea, Ld.4 

In the present case, the evidence shows that it was known that the car was 
required for use in the Nagpur district where summer temperature was high. 
The conversation as deposed to by Thakar shows that Modi said that the car 
had fine performance and it seems to us that in substantial measure the plain- 
tiff has relied upon this statement of Modi. Even if we must accept that to 
some extent the plaintiff also relied on Eduljee, even so, s. 16 will apply, for, 
it ig not necessary that he must exclusively rely on the skill and judgment 
of the defendant: see Lord Sumner in Medway Oil and Storage Company 
Limited. v. Silica Gel Corporation. The case would, therefore, fall within 
sub-s. (J). i 

1 [1902] 2 I.R. 585. 4 [1922] 2 A.C. 74. 
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It is, however, argued that the defendant’s liability is excepted under the 
proviso since the sale was of the specified article under its patent or trade name. 
The evidence shows that the car was not ready for delivery when the contract 
was made. It was clearly .bought by description. In this connection, it is 
necessary to refer to Baldry v. Marshall® in which case the plaintiff ordered 
a car telling the defendants that he wanted a comfortable car suitable for tour- 
ing purposes. The defendants recommended a ‘‘Bugatti Car’’, saying that it 
would meet the requirements and showed the plaintiff a specimen. The plain- 
tiff then placed an order. It was held by the Court that the requirement that 
the car should, be comfortable and suitable for touring purposes was a condi- 
tion and not a warranty and that on the principle of Wallis Son & Wells v. 
Pratt Haynes’ the implication of that condition was not excluded by the terms 
of the contract, Construing s. 14(/) of the English Sale of Goods Act, 1893, 
corresponding to s. 16(/) of the Indian Sale of Goods Act, it was said: 

“The mere fact that an article is sold under its trade name, in the sense that the 
trade name forms part of the description of the thing sold, does not necessarily bring 
the case within the proviso to section 14, sub-section (1), so as to exclude the implica- 
tion of the condition of fitness. If the buyer, while asking to be supplied with an article 
of a named make, indicates to the seller that he relies on his skill and judgment for 
its being fit for a particular named purpose, he does not buy it ‘under its trade name’ 
within the meaning of the proviso;...” 

Cases where the proviso may apply are illustrated as where a man, goes to 
a medicine shop and buys a particular medicine known by a trade name. In 
conversation he might tell the chemist the purpose for which the medicine 
is purchased; but that does not mean that he asked him whether the medicine 
was suitable and the chemist replied that it was so. But the present case is diffe- 
rent. The order was placed for a Dodge car on an assurance that its perform- 
ance was fine coming from a dealer in Nagpur. In the very purchase there 
is a condition that it is what it purports to be and the proviso cannot apply, for, it 
cannot be inferred that the purchaser relied upon his own judgment and not that 
of the seller. The proviso, in our view cannot apply in cases where there 
is express representation as in the present case, for it deals with cases of 
express or implied information of the purpose for which the article is to be 
used, showing reliance upon the skill and judgment of the dealer. 


Apart from this, sub-s. (2) of s. 16 in any case is applicable. Defendant 
No. 2 deals in cars and particularly cars ete. manufactured by defendant 
No. 1 company. The car in question has been bought by description though 
it has got a trade name since what was purchased was a car of the quality 
generally implied in the trade name attached to it and the knowledge that 
it was to be used in Nagpur. As there is no proviso similar to that in sub-s. (Z) 
in this sub-section, there is an implied warranty that the article is merchantable 
unless the buyer has examined the goods and even then only if the defect were 
discoverable. The words of the proviso show that defects in manufacture may 
make the article non-merchantable; merchantable does not mean saleable. In 
Grant v. Australian Knitting Mils Ltd.8 the Judicial Committee said (pp. 99- 
100) : 

“.,.Whatever else merchantable may mean, it does mean that the article sold, if 
only meant for one particular use in ordinary course, is fit for that use; merchantable 
does not mean that the thing is saleable in the market simply because it looks all right; 
it is not merchantable in that event if it has defects unfitting it for its only proper use 
but not apparent on ordinary examination: that is clear from the proviso, which shows 
that the implied condition only applies to defects not reasonably discoverable to the 
buyer on such examination as he made or could make. ...a thing is sold by description, 
though it is specific, so long as it is sold not merely as the specific thing but as a thing 


6 [1926] 1 K.B. 266, 270. 8 [1936] A.C. 85. 
7 {1011} A.C. 394, 


188 TNE BOMBAY LAW REPORTER. “[VoL, LXV. 


corresponding to a description, e.g., woollen under-garments, a hot-water bottle, a second- 
hand reaping machine, to select a few obvious illustrations.” 

What the plaintiff bought was a ‘‘car’’ and it must at least be capable of use 
as any other car in the district. There being a latent defect which could not 
have been discovered by examination, it could be rejected. 

As to the liability of defendant No. 1, it is clear from the evidence and from 
the contract that there was no privity of contract between the plaintiff and 
defendant No. 1. It was sought to be suggested on behalf df the plaintiff 
that defendant No. 2 was the agent of defendant No. 1. It is clear, however, 
from the terms of dealing between defendant No. 1 and defendant No. 2 de- 
fining dealer’s rights that defendant No. 2 cannot be regarded as an agent 
of defendant No. 1. The liability of defendant No. 1, therefore, cannot be in 
contract; its liability can only be in tort. The liability can only be on the ground 
of negligence since if want of good faith in defendant No. 1 is established, it 
may amount to fraud or cheating. To sueceed on this ground, the defendant 
must owe a duty to the plaintiff, a breach of it and consequental damage, for 
merely on the ground of negligence it would not be liable unless there be duty 
of care owed to the plaintiff. ` 

So far as this branch of the law is concerned, it consists mostly of decided 
cases. The limits within which reliefs may be granted are not defined since 
the law ‘‘has grown up behind a screen of legal procedure.” Until recently 
it was doubtful if a manufacturer could be held liable for injury caused to a 
consumer if the defective articles were sold through retailers. The principles 
of the liabilities of the manufacturer have been emphatically stated in the 
majority decision in Donoghue v. Stevenson?. It also reveals the sharp cleav- 
age in judicial opinions as illustrated by the views expressed by Lord Buck- 
master and by Lord Atkin. The appellant in that case drank a bottle of ginger 
beer given to her by a friend. The beer was contained in a sealed opaque 
bottle and was manufactured by the respondent. It contained the decomposed 
remains of a snail in it. As a consequence of the consumption of the beer, 
she suffered from shock and gastro-enteritis. She commenced proceedings against 
the manufacturers. She was appellant before the House. Lord Buckmaster, 
after stating the general principle in the words of Lord Summer in the case 
of Blacker v. Lake and Eliot Limited’ that— 

“ ,.the breach of the defendant’s contract with A. to use care and skill in and about 
the manufacture or repair of an article does not of itself give any cause of action to B. 
when he is injured by reason of the article proving to be defective,” 
says that (p. 569), 

“From this general rule there are two well known exceptions: (1) In the case of an 
article dangerous in itself; and (2) where the article not in itself dangerous is in fact 
dangerous, by reason of some defect or for any other reason, and this known to the 
manufacturer.” 

As to George v. Shivington'! and Heaven v. Pender,'2 on which the appellant 
relied, he said 

“it is, in my opinion, better that they should be buried so securely that their 
perturbed spirits shall no longer vex the law.”, 
and expressed the opinion that the appellant had no case. On the other hand, 
Lord Atkins says (pp. 582-3) : 

“ ..There will no doubt arise cases where it will be difficult to determine whether 
the contemplated relationship is so close that the duty arises. 

But in the class of case now before the Court I cannot conceive any difficulty to 
arise. A manufacturer puts up an article of food iw a container which he knows will 
be opened by the actual consumer. There can be no inspection by any purchaser and 
no reasonable preliminary inspection by the consumer. Negligently, in the course of 


9 [1932] A.C. 562. 11 (1869) L.R. 6 Ex. 1. 
10 (1912) 106 L.T, 533, at p. 536. 12 (1883) 11 Q.B.D. 503, at p. 509. 
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preparation, he allows the contents to be mixed up with poison. It is said that the 
law of England and Scotland is that the poisoned consumer has no remedy against the 
negligent manufacturer. If this were the result of the authorities, I should consider the 
result a grave defect in the law, and so contrary to principle that I should hesitate long 
before following any decision to that effect which had not the authority of this House... 
I do not think so ill of our jurisprudence as to suppose that its principles are so remote 
from the ordinary needs of civilized society and the ordinary claims it makes upon its 
members as to deny a legal remedy where there is so obviously a social wrong.” 

The learned Lord then analysed the position in English law and came to the 
conclusion that (p. 599): 


“|..a manufacturer of products, which he sells in such a form as to show that he 
intends them to reach the ultimate consumer in the form in which they left him with 
no reasonable possibility of intermediate examination, and with the knowledge that the 
absence of reasonable care in the preparation or putting up of the products will result 
in an injury to the consumer’s life or property, owes a duty to the consumer to take that 
reasonable care.” 

This case clearly defined the duty which a manufacturer owes to the consumer 
provided that the article reached the consumer in the same state in which it 
was manufactured. 

Negligence is a question of fact which must be proved by the plaintiff as 
any other fact. But in some cases the defect itself may furnish the proof. 
In Grant v. Australian Knitting Mills Ld.13 the appellant before the Privy 
Council purchased a woollen garment from the retailers. There was presence 
of excess sulphites in the garment which, it was found, had been negligently 
left in it in the process of manufacture. As a result of this, the appellant 
contracted dermatitis. The manufacturers were held liable. Evidence was led 
to show that the method of manufacture was correct and the danger of excess 
chemical being left was guarded against and it was intended to be fool-proof. 
The Privy Council said (p. 101): 

“...The appellant is not required to lay his finger on the exact person in all the 

chain who was responsible, or to specify what he did wrong. Negligence is found as a 
matter of inference from the existence of the defect taken in connection with all the 
known circumstances:...” 
If it was shown that all cars of this company andlor cars of other companies 
suffered from the defect complained of, possibly negligence could have been 
disproved. Even in respect of the cars manufactured by this company only 
a few suffered from this defect. It must, therefore, appear that someone at 
some stage left something undone or did it improperly and was, therefore, 
negligent. 

My, Phadke contended in the first instance that if the case is now to be 
argued on the basis of tort, there must be sufficient allegations in the plaint 
of the existence of a duty on the part of defendant No. 1 as manufacturers to 
the plaintiff and its breach. According to the learned counsel, such an allega- 
tion is materially absent. We do not think that the facts alleged do not make 
out a case of negligence. Negligence is an inference to be drawn from facts 
and they are sufficiently alleged in the plaint. As to the duty of the manufac- 
turer, no doubt there is no specific allegation as such but that also is implied 
from the facts stated. We do not think that on this ground the conten- 
tion of the appellant can be thrown out. 

It is, however, strenuously argued by Mr. Phadke that the cases in Donoghue 
v. Stevensen and Grant v. Australian Knitting Mills, Ld. qualify the liability 
of the manufacturer on the ground of negligence. It is contended that negli- 
gence must cause injury either to the person of the user or his property and 
not merely monetary loss, relying on the observations in the last but one para- 
graph of Lord Atkin’s judgment where he says (p. 599): 

“with the knowledge that the absence of reasonable care in the preparation or 


13 [1936] A.C. 85. 
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putting up the products will result in an injury to the consumer’s life or property...” 
He refers us to Winfield on Tort, 6th ed., page 665, where it is said: 

“The principle is limited to physical damage to the person or property of the consumer 
or user, and does not extend to pecuniary loss suffered by relying on negligent misre- 
presentation.” ` 
He also refers us to Clerk & Lıudsell on Torts, 12th ed., at page 697 where it 
is said: 

“It would be true to say that there is a wide recognition of physical injury to 
person and property, but that the law is very hesitant about recognising pecuniary loss.” 
The authorities cited by the learned authors do support the proposition made 
by the authors. But Wilkinson v. Coverdale'+ and ‘Morrison Steamship Co., 
Ld. v. Greystoke Castle (Cargo Owners) S show that monetary loss caused 
by negligence of a person may be recovered by a third party. We may in this 
connection refer to the dissenting judgment of Denniug, L.J., in Candler v. 
Crane, Christmas & Co.1® where the learned Judge very emphatically expres- 
sed his opinion holding the defendant liable. Mr. Phadke made the same 
argument as was made in that case that so far there is no authority to support 
the liability of his client. The learned Judge says (p. 178): 

“. If you read the great cases of Ashby v. White,” Pasley v. Freeman,” and Dono- 
ghue v. Stevenson you will find that in each of them the judges were divided in opinion. 
On the one side there were the timorous souls who were fearful of allowing a new cause 
of action. On the other side there were the bold spirits who were ready to allow it if 
justice so required. It was fortunate for the common law that the progressive view pre- 
vailed. Whenever this argument of novelty is put forward I call to mind the emphatic 
answer given by Pratt, C.J., nearly two hundred years ago in Chapman v. Pickersgill” 
when he said: ‘I wish never to hear this objection again. This action is for a tort: torts 
are infinitely various; not limited or confined, for there is nothing in nature but may be an 
instrument of mischief. The same answer was given by Lord Macmillan in Donoghue v. 
Stevenson, when he said: (p. 619): ‘The criterion of judgment must adjust and adopt 
itself to the ‘changing circumstances of life. The categories of negligence are never closed.” 

The law of tort itself is of slow growth according to the changing needs of 
the society. No general principle of liability in tort is discoverable. The Judges 
have from time to time contented themselves by saying whether liability existed 
in a particular case. It would seem that the general principle, as stated by Lord 
Atkins in Donoghue v. Stevenson, is (p. 580): 

“| ..The liability for negligence, whether you style it such or treat it as in other 

systems as a species of ‘culpa’, is no doubt based upon a general public sentiment of 
moral wrongdoing for which the offender must pay.” 
So far as we in this country are concerned, in the absence of statutory or custo- 
mary law applicable in a case we must be gnided by the principles of justice, 
equity and good conscience. One very often turns to the principles of English 
Common law though it cannot be said that we are tied to them. If a particular 
principle does not depend upon any technicality of English law and is appli- 
cable to conditions here then it is usual to apply the principle. However, 
as pointed out by the Judicial Committee in Rajah Kishendatt Ram v. Rajak 
Mumtaz Ali Khan®° (p. 159): 

«_..It is only applicable because it is agreeable to general equity and good conscience. 
And, again, if it possesses that character, the limits of its applicability are not to be 
taken as rigidly defined by the course of English decisions, although those decisions are 
undoubtedly valuable, in so far as they recognise the general equity of the principle, and 
show how it has been applied by the Courts of this country.” 

In the absence of any binding authority to the contrary we would prefer to 


14 (1798) 1 Esp. 74, 8.0. 53 R.R. 236. 18 (1789) 3 Torm. Rop. 51. 

15 [1947] A.C. 265. 19 (1762) 2 Wilson 146, at p. 146. 
16 [1951] 2 K.B. 164. 20 (1879) L.R. 6 LA. 146, 

17 +703) 2 Ld. Raym. 938. 
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adopt the view expressed by Denning L.J. in Candler v. Crane, Christmas & 
Co. In the case of manufactured commodities most often under monopolies 
if the law were limited as contended for by Mr. Phadke, there will be no remedy 
to the buyer who must and does rely on the skill, reasonable care and honesty 
of the manufacturer. Obviously the manufacturer in many cases may not only 
be negligent but worse. The consumer in such a case must buy an article ir- 
respective of its usefulness as there is no competitor in the market. It cannot be 
gainsaid that iis wrong to supply sub-standard goods and there should be no 
reason why the remedy should not extend to a negligent manufacturer causing 
monetary loss by the supply of a sub-standard article. We would apply to 
such cases the words of Knight Bruce L.J. in Slim v. Croucher?! (p. 527) :— 
“,,..A country whose administration of justice did not afford redress in a case of the 
present description would not be in a state of civilization.”, 
and hold, that defendant No. 1 is liable. 

It is argued that such a view of the law will hamper trade. Everyone would 
want trade to prosper but certainly not at the cost of the consumer. It would 
not be unreasonable to expect the consumer to rely on the honesty and care on 
the part of the manufacturer and get his money’s worth. As the rule has 
obvious limitations as pointed out by Lord Wright in Grant v. Australian 
Knitting Mills at p. 107, we think that the fear is groundless. 

We also do not think that the warranty and the expiry of the period makes 
any difference, since the defect could not possibly have been discovered before 
the period expired. In our view, the terms of the warranty do not help the de- 
fendants. 


[The rest of the judgment is not material to this report]. 


Before Mr. Justice Shah and Mr. Justice Chitale. 


THE COLLECTOR OF BOMBAY v. BURJOR HORMUSJI POONHGAR.?* 

Bombay City Land Revenue Act (II of 1876), Secs. 8, 9, 14, 3(2) & (4)—Foras Act (IV 
of 1851)—Government of India Act, 1858 [21 & 22 Vict. Ch. 106], Sec. 39—Conveyance 
of Land Act, 1854, (XXXI of 1854), Sec. 16—Government of India Act, 1935[25 & 26 Geo. 
V, Ch. 42], Secs. 172(1) (2), 154, 100, Seventh Schedule, List II, items 21 and 39— 
Overlordship of Crown, devolution of—Lands originally governed by Foras Act acquired 
by Government of India and sold in 1938—Whether purchasers can claim right in limi- 
tation of right of the Provincial Government to levy assessment—Whether Provinctal 
Government debarred in levying assessment in excess of specific limits laid down by 
the Foras tenure—Prerogativea of Crown—Expression ‘superior holder’, meaning of— 
Expression ‘under the Provincial Government’, meaning of—~Meaning of expression 
‘legally claimable’ in s. 3(2)—Validity of notices demanding payment of assessment 
with retrospective effect issued under Bombay City Land Revenue Act. 


Under s. 8 of the Bombay City Land Revenue Act, 1876, the Collector hag the 
power and duty to levy assessment for land revenue upon all the lands situated in 
the city of Bombay without reference to any superior holder, subject to the right 
on the part of any superior holder in limitation of the right of the Provincial Govern- 
ment to assess in consequence of a specific limit to assessment having been establish- 
ed and preserved to him by some statute or terms of the grant. Therefore, in cases 
of lands originally granted to the occupants on Foras tenure, the occupants could 
plead and establish a limitation upon the right of the Provincial Government to 
levy assessment higher than what they were paying prior to the Gevernment of India 
Act, 1935, or even prior to the abolition of Foras Act, 1851, in 1870. But where the 
lands, though originally granted on Foras tenure, ceased to be governed by that 

21 (1860) 1 De G.F. & J. 518. K. J. Khambata, Revenue Judge at Bombay, 
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tenure by reason of the acquisition thereof by the Central Government, neither the 
Central Government nor any person deriving title thereto from the Central Govern- 
ment could contend that there was any limitation upon the right of the Provincial 
Government to levy assessment upon those lands. 

Superior holder contemplated by the Bombay City Land Revenue Act, 1876, does 
not mean a person having the highest title to land derived from the Government or 
the Provincial Government, as if it were the owner of the land in fact and in law 
and had granted it to some person on some tenure. It means a person having the 
highest title to land among several claimants thereto, and for the purpose of payment 
of land revenue in respect of such land such person would hold the land ‘under the 
Government’ or ‘under the Provincial Government’ by virtue of its prerogative right 
to be the owner of all lands within its territory, Therefore, so far as the assessment 
of any land in the city of Bombay to land revenue is concerned, a superior holder 
having the highest title thereto would be holding it from or under the Provincial 
Government and it is not necessary that such superior holder must derive his 
highest title to the land from the Provincial Government on the basis of some 
tenure granted by the latter before he can be made liable to the payment of land 
revenue in respect of such land. 

Byramjee Jeejeebhoy Pvt. Ltd. v. The State of Bombay’ and Vinayak v. Collector 
of Bombay,’ referred to. 

The words “legally claimable” in s. 3(2) of the Bombay City Land Revenue Act, 1876, 
only refer to the method by which the assessment is fixed and claimed from the 
superior holder. They do not mean that it would be legally claimable only where 
the superior holder derives his title to land from the Provincial Government. 

Where notices are issued by the Collector under the Bombay City Land Revenue 
Act, 1876, intimating the amount of assessment that he has fixed and also demanding 
payment thereof with retrospective effect, the notices are invalid only in so far as 
they demand payment of assessment for the period prior to the date thereof; for 
their future operation, they are perfectly valid. 

Shapurji Jivanji v. The Collector of Bombay’ and Ahmedabad Ginning & Manufac~- 
turing Co., Ltd. v. Secretary of State’ referred to. 


Tue facts are stated in the judgment. 


H. M. Seervai, Advocate General, with lui Setalvad, instructed by Little 
and Co., for the appellant. 

8. V. Gupte, with D. P. Madon, 8. N. Vakil and K. D. Mehta, instructed by 
Payne and Co., for the respondents. 


Smam J. This is an appeal filed by the Collector of Bombay against the 
respondents who had filed a suit for the following declarations: (a) that there 
was a right on their part in limitation of the right of the Government to assess 
the suit plots of land or, (b) in the alternative, that there was in any event 
a right on their part in limitation of the right of the Government to assess the 
said plots of land in excess of the specific limit of assessment payable in respect 
of the said plots at the time when the Foras Act IV of 1851 first came into 
operation, viz., July 1, 1851, or to enhance the said assessment; (c) that the 
appellant had no right to fix or levy or recover the assessment of land reve- 
nue in respect of the said plots as intimated by him to them (the respondents) 
in his notices, all dated June 29, 1943; (d) that the decision and order of the 
appellant contained in the said notices were illegal, void aud inoperative in 
law and not binding on them (the respondents) and that the same be super- 
seded and set aside; and (e) that, in any event, the decision of the appellant 
in so far as it sought or purported to levy or recover an assessment for a period 
prior to the date of the said notices was illegal, void and inoperative in law. 

1 (1961) O.C.J. Appeal No. 50 of 1959, L.R. 910. 
decided by Tambo and V. S. Desai JJ., on 3 (1885) LL.R. 9 Bom, 483. 


February 28, 1961 (Unrep.). 4 (1936) 39 Bom. L.R. 266. 
2 (1901) I.L.R. 26 Bom, 339, s.o. 3 Bom. 
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The learned Revenue Judge at Bombay who heard this suit passed a decree 
in favour of the respondents in terms of prayers (e) and (d) of the plaint and 
awarded costs of the suit to the respondents on the basis of capitalisation of 
the annual assessment fixed by the Collector at 25 years’ purchase. It may 
be noted that the respondents had filed two suits under s. 14 of the Bombay 
City Land Revenue Act II of 1876. Suit No. 8 of 1943 was filed on July 238, 
1948, within 30 days of the service on them of a notice from the Collector of 
Bombay proposing to levy a certain assessment under s. 8 of the said Act, but 
before the expiry of the statutory period of notice under s 80 of the Code of 
Civil Procedure. Inasmuch as, however, a doubt had arisen in the mind of 
the respondents as to whether a notice under s. 80 of the Code of Civil Pro- 
cedure was necessary to be given before filing a suit under s. 14 of the afore- 
said Act, the respondeuts as a matter of caution filed another suit being Suit 
No. 24 of 1943 on September 24, 1948, after the expiry of the period of that 
notice. The parties to both the suits, however, were the same and both the 
suits related precisely to the same plots of land and the cause of action for 
both of them was also the same. They were, therefore, ordered by the learned 
Revenue Judge to be consolidated by an order dated May 27, 1955, and it 
was in these consolidated suits, which the learned Revenue Judge referred to 
“as the suit’’ that the learned Revenue Judge gave a decree in favour of the 
respondents as aforesaid. It is against this decree that the appellant, the Col- 
lector of Bombay, has filed the present appeal in this Court. 

The suit that was so filed by the respondents was one of a group of 27 suits, 
all filed at or about the same time in the year 1943, and in all those suits the 
right of the Government to levy assessment on various plots of land which 
were originally held by the Central Government for the use of the B.B. & C.I. 
Rly. and the G.I.P. Rly. but which on being found no longer necessary for the 
use of the said Railways were sold or leased out by the Central Government to 
the plaintiffs in some of those suits by different instruments executed in 1938 
or thereabout, was challenged. Out of the group of these suits, one suit being 
Suit No. 7 of 1943 with which suit No. 23 of 1943 was consolidated filed by 
Nusserwanji Ratanji Mistry and others against the Collector of Bombay was 
taken up first as a sort of a test case, it being agreed that the other suits should 
be postponed until the said suit was finally “disposed of since the issues in the 
entire group of suits were more or less identical. Suit No. 7 (with Suit No. 
23) was heard and disposed of by the learned Revenue Judge Mr. O. H. Brown 
on March 17, 1945. The learned Revenue Judge held that the Collector of 
Bombay was not entitled to assess the land in suit and passed a decree in favour 
of the plaintiffs. From this decree the Collector of Bombay filed on appeal 
in the High Court at Bombay being First Appeal No. 274 of 1945. The High 
Court dismissed this appeal on November 10, 1948, and confirmed the decision 
of the learned Revenue Judge in favour of the plaintiffs. The Collector of 
Bombay then appealed to the Supreme Court being Civil Appeal No. 74 of 
1952. The Supreme Court allowed this appeal on February 28, 1955, and dis- 
missed the plaintiffs’ suit with costs throughout. 

After a copy of the Supreme Court judgment in Collector of Bombay v. 
Nusserwanjt Mistri! was received, the other suits were taken up by the learned 
Revenue Judge for hearing and final disposal. This is how the suits, which 
were filed as far back as in 1948, came to be finally disposed of as late as in 
1955. 

Ag regards the suit out of which the present appeal has arisen, the respond- 
ents applied for certain amendments of the plaint, and on the amendments 
being allowed, the appellant put in a supplementary written statement. The 
issues were thereafter settled and the suit was put up for final disposal before 
the learned Judge on October 18, 1955. 

The plots of land concerned in this suit are 11 in number admeasuring 
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8,383.2 sq. yds. bearing C.S. Nos. 14/56, 1B/56, 10/56, 1D/56, 1H /56, IF'/56, 
1G/56, 1H/56, 11/56, IJ/56 and IJa/56 of the Tardeo Division in the City 
of Bombay lying between Sleater Road on the west, and the yard of the Grant 
Road Station of the B.B. & C.I. Rly. (now Western Railway). These plots 
are shown in the plan exh. C. Adjoining this group of 11 plots, there is an- 
other group of 18 plots bearing C.S. Nos. IK/56 to IU/56 which were the sub- 
ject-matter of the aforesaid Supreme Court appeal. 

By an indenture of conveyance dated March 15, 1938 (exh.°B), this group 
of 11 plots was conveyed by the Governor-General of India in Council to the 
respondents for a sum of Rs. 1,68,318-15-0. It may be noted that this con- 
veyance is in similar terms to the one in Mistri’s case. 

By several notices some of which were dated April 1, 1942 (exh. D collec- 
tively) and others dated June 11, 1942, (exh. C collectively) issued under s. 9 
of the Bombay City Land Revenue Act, 1876, the Collector of Bombay, i.e., the 
appellant, informed the respondents that he proposed to levy assessment on 
the said 11 plots from April 1, 1938, the assessment being calculated at 5 per 
cent. of certain varying rates per sq. yd. for the different plots mentioned in 
the notices. The rates varied from Rs. 34 to Rs. 40 per sq. yd. The appel- 
lant requested the respondents to let him know what they had to state in the 
matter. 

By their attorneys’ letters dated April 14, 1942, and June 22, 1942, (exhs. E 
and H respectively) the respondents intimated to the appellant that the lands 
were not liable to be assessed at all and that, even if they were so liable, they 
could not be assessed at rates higher than those which prevailed at the time 
of the passing of the Foras Act, VI of 1851, viz., July 1, 1851, and that the 
proposed assessment could not, in any event, be levied with retrospective effect. 
They also stated that the proposed assessment at 5 per cent, of the value of 
the plots as calculated at different rates, was objectionable inasmuch as both 
the percentage as well as the rate per sq. yd. were excessive. 

The appellant by his letters in reply dated May 14, 1942, and June 27, 1942 
(exhs. F and I respectively) informed the respondents that he did not agree 
that the lands were of the Foras tenure and stated that he was unable to accept 
any of the contentions of the respondents against the levy of the proposed 
assessment. 

By 11 notices, all dated June 29, 1948, (exh. K collectively), issued, under 
s. 8 of the Bombay City Land Revenue Act, 1876, the appellant informed the 
respondents that the Government of Bombay had been pleased to sanction the as- 
sessment of various amounts as specified in the notices, on the aforesaid 11 plots, 
with a guarantee period of 50 years from April 1, 1938, and that the appellant 
had, therefore, assessed the said plots accordingly. The assessments so fixed by the 
appellant for the said plots were Rs. 1,200, Rs. 1,200, Rs. 1,815, Rs. 1,910, 
Rs. 2,000, Rs. 1,200, Rs. 1,200, Rs. 1,200, Rs. 1,400, Rs. 1,875 and Rs. 1,875 
per annum respectively. By the same notices, the appellant required the res- 
pondents to pay into his office at an early date the said assessments for five 
years, i.e., from April 1, 1938 to March 31, 1948, in respect of the said plots. 

By their attorneys’ letter dated July 3, 1948 (exh. L) the respondents gave 
to the appellant the statutory notice of their intention to file a suit in the Court 
of the Revenue Judge of Bombay within 30 days as required by s. 14 of the 
Bombay City Land Revenue Act, 1876, with a view to contest the legality of the 
decision of the appellant and validity of the notice of demand issued by him 
under s. 8 of the said Act. Further, the respondents also gave a notice out 
of abundant caution under s. 80 of the Code of Civil Procedure of their inten- 
tion to file in the Court of the Revenue Judge, Bombay, against the appellant, 
a suit for a declaration that there was a right on the part of the respondents, 
in limitation of the right of the Government of the Province of Bombay to 
assess the lands in question, and for other reliefs as mentioned in the said notice. 
Suits Nos. 8 and 24 were, thereafter, filed by the respondents against the appel- 
lant as already stated above. 
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The respondents contended in the plaints filed by them that the plots in ques- 
tion formed part of a larger plot of land which was originally of the Foras 
tenure. According to them, that larger plot was included in what was called 
“Plan No. 1” in the Foras Act VI of 1851. By s. 2 of the said Act the rights 
of the East India Company in the lands mentioned in Plan No. 1 were extin- 
guished from and after July 1, 1851, in favour of the persons who then held 
the same respectively as the immediate rent-payers of the Company save and 
except the right°as to the rents then severally payable und recoverable by dis- 
tress ete. They further contended that at the time of the passing of the Foras 
Act, 1851, some portions of the plots in suit were subject to a payment of six 
reas per burga, and some others to payment of nine reas per burga (400 reas 
make one rupee; and one burga equals 60 sq. yds. See Vaidya’s Bombay City 
Land Revenue Act, 2nd ed., 1948, p. 14. See also Dandekar’s Law of Land 
Tenures, vol. I, p. 563). This fixed rent, according to the respondents, became 
payable to the Crown when the rights of the Hast India Company in all lands 
became vested in Her Majesty on the transfer of the Government by the Com- 
pany to the Crown, by Statute 21 and 22 Vict. C. 196 (the Government of India 
Act, 1858, s. 39). 

Between 1865 and 1866, these plots of land along with several others were 
acquired by Government under the then Land Acquisition Act VI of 1857 for 


‘the purpose of the B. B. & C. I. Railway and awards were made pursuant to 


the said Act for payment of compensation and for apportionment thereof among 
the parties interested in the said lands. The respondents contended that Gov- 
ernment were ‘‘interested’’ in the said plots of land in respect of their right to 
levy assessment of land revenue and that Government either received or must 
have received or ought to have received, under the said awards, their portion, 
or part of the amount of compensation awarded. The respondents contended 
that Government having been so paid, or having had a right to be so paid 
for their said interest in the land, it was not open to them to levy any 
further assessment on those lands. They further contended that by reason 
of the acquisition proceedings and the awards, the lands thereafter became 
frechold lands, free from land revenue assessment, and the right of Govern- 
ment to levy any assessment became extinct. The respondents submitted that 
there was a right in them in limitation of the right of Government to assess. 
Without prejudice to the aforesaid contentions, the respondents submitted that 
there was a right in them in limitation of the right of Government to assess the 
said plots in excess of the specifie limits obtaining on July 1, 1851, when the 
Foras Act came into force. 

Without prejudice to all the aforesaid contentions, the respondents contended 
that both the percentage as well as the rate per sq. yd. adopted by the appellant 
in arriving at the assessment imposed on the various plots, were excessive and 
that in any event the assessment could not be levied with retrospective effect. 

As regards the notices which were issued by the appellant to the respondents 
under s. 8 of the Bombay City Land Revenue Act, the respondents contended 
that they were illegal, inoperative and void for these reasons:—(1) that the 
lands in question had vested in the Secretary of State for India in Council upto 
April 1, 1937, and thereafter upto March 15, 1938, (being the date of the 
conveyance) in His Majesty for the purposes of the Government of India and 
as such the plots were exempt from all taxes and assessments; (2) that after 
the coming into force of the Government of India Act, 1935, i.e., as from April 1, 
1937, the appellant as representing the Government of the Province of Bombay, 
was not entitled under the Bombay City Land Revenue Act, 1876, to claim 
land revenue or assessment in respect of the said lands Two more grounds 
were added by the amendmént of the plaint and they were: (1) that the res- 
pondents were not ‘‘superior holders’’ within the meaning of that expression, 
as defined in s. 3(4) of the Bombay City Land Revenue Act, 1876, and (2) that 
the conveyance dated March 15, 1938, was a conveyance in the English form and 
that under s. 16 of the Conveyance of Land Act, 1854, the respondents had 
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acquired an estate in fee simple absolute. In this connection, the respondents 
stated that at the time when the conveyance was at the draft stage Messrs. Craw- 
ford Bayley & Co., as attorneys for the Governor-General-in-Council had 
represented to the respondents that s. 16 of the Conveyance of Land Act, 1854, 
applied to the proposed conveyance and that the respondents, accordingly, had 
zequired by the said conveyance an estate in fee simple absolute and, therefore, 
free from the levy of land revenue. : 

By a further amendment of the plaint, which was allowed by the learned 
Revenue Judge by his order dated May 31, 1955, the respondents added para. 
11A to the plaint in which they stated that after the Supreme Court’s judgment 
in Misiri’s case the respondents had come to learn about certain correspon- 
dence between the G.I.P. Railway Administration and the Government of Bom- 
bay which had taken place in 1942 and in which the Government of Bom- 
bay had confirmed that, on payment of a capitalised assessment in respect of 
the lands acquired for Railways, at 30 times the assessment, the Railway Ad- 
ministration would hold the lands as ‘‘Revenue Freehold’? as in the past. 

The respondents further stated in the plaint that since the Supreme Court 
decision in Mistri’s case they had come to learn that between 1941-49 an agree- . 
ment had been arrived at between the Bombay Government and the Central r 
Government as regards the claim of the former to assess the Railway lands be- , 
longing to the latter in the city of Bombay and transferred to third parties and: 
that by virtue of the said agreement the Bombay Government had agreed, to. 
forego its claim to assess such lands on payment by the Central Government of: 
5 per cent. of the purchase price. The respondents further stated that the 
Bombay Government’s claim had thus been satisfied by payment of such a lump 
sum to them by the Central Government. Jn regard to these statements, the 
learned Revenue Judge observed that no evidence whatever was produced by 
the respondents in support thereof and that, thercfore, they should be dropped 
out of consideration. 

The respondents raised a further contention with regard to the notices issued 
by the appellant and stated that in any event they were illegal and void and 
ultra vires inasmuch as they sought to levy assessments with retrospective effect 
i.e. from a date prior to the date of the notices and required payment for à 
period prior to that date. 

The respondents, accordingly, sought to establish in them a right in limita- 
tion of the right of Government to assess or in any event a right in limitation 
of the right of Government to levy an assessment more than what obtained at 
the time of the passing of the Foras Act of 1851 i.e., July 1, 1851, and prayed 
for an appropriate declaration in that behalf and also for a declaration that 
the notices issued by the appellant were illegal, void and inoperative in law. 

Turning to the appellant’s written statement, it was firstly urged that the 
resporidents had not given security to the satisfaction of the appellant before 
instituting the suit as required by s. 14 of the Bombay City Land Revenue Act, 
1876. In regard to this contention, however, the learned Revenue Judge in 
para. 22 of his judgment observed that it was not pressed or argued or made 
the subject-matter of an issue and accordingly, it was left out of consideration in 
determining the suit. 

The appellant then stated in his written statement that the conveyance dated 
March 15, 1938 (exh. B) was ‘‘subject nevertheless to the payment of all cesses, 
taxes, rates, assessments, dues and duties whatsoever now or hereafter to become 
payable in respect thereof’’, and denied that the notices under s. 8 were illegal, 
void or inoperative as alleged by the respondents. The appellant further stated 
that he had no knowledge that prior to 1851, the land comprising, inter alia, 
the plots in suit, formed part of ‘‘Plan No. 1’’ referred to in the Foras Act 
and he did not admit that they were subject to the payment of six reas per 
burga in some cases and nine reas per burga in others. 

At the hearing of the suit, however, the learned counsel for the appellant 
appears to have conceded that prior to the year 1851, the land comprising inter 
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alia the plots in question formed part of the lands mentioned in Plan No. 1 
referred to in the Foras Act and also that at the time of acquisition the Foras Rent 
tie being paid at the rate of nine reas per burga in respect of all the plots of 
and. 

The appellant then denied in his written statement that at the time of the 
acquisition proceedings the Government received or must have received or ought 
to have received under the awards their portion or part of the compensation 
amount in respegt of their right to a fixed assessment of land revenue as alleged 
by the respondents. The appellant denied that the interest of Government in 
the land was taken into consideration on the acquisition and that the capitalised 
value thereof was received or must have been received or should have been re- 
eeived by the Government. He also denied that as a result of the acquisition 
proceedings and the awards, the lands thereafter became revenne-free, or that 
the Government’s right to assess them was extinguished. On the contrary, the 
appellant contended that òn the acquisition, the said lands vested in the Gov- 
ernment, and that not only the nature of the tenure thereof was thereupon ex- 
tinguished but also any specific limit of assessment which might have existed by 
reason of the lands having been included in Plan No. I of the Foras Act. On 
acquisition, the appellant contended, the lands ceased to be governed by the 
Foras Act. As regards the percentage and the value per square vard, the appel- 
lant stated that the percentage as well as the value per square yard as fixed 
by him were not subject to examination under the Bombay City Land Revenue 
Act and denied that they were at all excessive. He also denied that the assess- 
ment could not be levied with retrospective effect. 

The appellant further stated in the written statement that after April 1, 1937, 
and until March 15, 1938, the plots in question had been retained by His Majesty 
for the purpose of their more advantageous disposal by sale or otherwise. 
After March 15, 1938, the plots ceased to vest in His Majesty and since that 
date, the appellant stated, ‘‘they were not exempt from the taxes or land reve- 
nue which might be imposed by the Provincial Government.’’ 

As regards the amendments which were allowed to be made by the learned Reve- 
nue Judge in the plaint, the appellant in his supplementary written statement 
denied that the respondents were not ‘‘superior holders’’ within the meaning 
of s. 8(4) of the Act and also that they were outside the operation of ss. 8 and 9 of 
the Act. The appellant further denied that the conveyance of March 15, 1938, 
was a conveyance of an estate in fee simple absolute in the English form. He also 
denied that s. 16 of the Conveyance of Land Act, 1854, applied and that by 
virtue of that section there was transferred to the respondents any right to 
hold the lands free from any levy of land revenue. Ie pointed out that the Act 
of 1854 had been repealed in 1952 and that the said s. 16 no longer applied to 
the conveyance of March 15, 1938. 

As regards the representation alleged to have been made by the appellant’s 
attorneys, the appellant did not admit that any such representation was ever 
made to the respondents at the time of the conveyance, but he added that the 
representation, if any, was one on a question of law and was, therefore, not 
binding upon the Governor-General-in-Council or the President of the Union 
of India, or the Government of India or the appellant. 

With reference to the correspondence referred to in the plaint between the 
Government of Bombay and the G.I.P. Railway Administration, the appellant 
stated that he would rely thereon for its true construction and effect. He, 
however, categorically denied the alleged agreement under which the Bombay 
Government agreed to forego its claim to assess Railway lands transferred by 
the Central Government to third parties on the Central Government paying 8 
per cent. of the purchase price to the Bombay Government. The appellant fur- 
ther denied that any such payment had been made or received. The appellant, 
accordingly, submitted that the respondents had no right in limitation of the 
right of the Government to assess the plots in suit or to enhance the assessment 
beyond the limit mentioned in the Foras Act. 
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On these pleadings, the learned Revenue Judge raised as many as 19 issues. 
On the issue as regards the legality or ctherwise of the notices issued by the 
appellant to the respondents, the learned Revenue Judge held that the notices 
were illegal, void and inoperative and not binding on the respondents. 

The second issue related to the alleged right of the respondents in limitation 
of the right of the Provincial Government to assess the plots in question (a) at 
all, (b) in excess of the specific limit to assessment which was in existence on 
July 1, 1851. The learned Revenue Judge answered this issue in the nega- 
tive on the assumption that the respondents were ‘‘superior holders’? and for 
this finding he relied upon the Supreme Court decision in Mistri’s case. He, 
however, held that if the respondents were not ‘‘superior holders’’, then the 
issue would not arise, because, in that event, the Provincial Government would 
have no right whatever to assess the lands in the possession of the respondents. 

As regards the third issue which related to the alleged interest of the Gov- 
ernment in the plots in suit, it was held by the learned Revenue Judge that it 
was not proved that the interest of Government in those plots was taken into 
computation at the time of their acquisition or that the capitalised value thereof 
was received by the Government. 

The fourth issue that was raised by the learned Revenue Judge was as to 
whether the respondents who held the said plots of land under the conveyance 
dated March 15, 1938, were entitled to rely on the acquisition proceedings and 
awards mentioned in paras. 7 and 8 of the plaint and the answer that he gave 
was that in view of the decision of the Supreme Court in Mistri’s case the said 
proceedings and awards did not help the respondents in claiming a right in 
limitation of the right of the Government to assess. 


Again in view of the judgment of the Supreme Court in Mistri’s case, the 
learned Revenue Judge answered in the affirmative issue No. 5 to the effect as 
to whether on the acquisition of the said plots of land, the tenure of the said 
plots of land was extinguished and they vested in the Government as free-hold 
lands. 

The sixth issue, namely, ‘‘whether the said plots of land have, after the 15th 
March, 1938, ceased to vest, and are not vested, in His Majesty for the purposes 
of the Governtnent of India”, was answered by the learned Revenue Judge in 
the affirmative. 

The seventh issue was as to whether the said plots of land were exempt from 
all taxes and/or asséssment and/or land revenue that might be imposed by the 
Provincial Government and the learned Judge gave a two-fold answer thereto. 
His general answer to the issue was in the negative, but on the assumption that 
the plots were held by a person who was not a ‘‘superior holder’’, the learned Re- 
venue Judge held that the settlement of the assessment under s. 9 of the Bombay 
City Land Revenue Act, 1876, could not be made with him and the assessment 
under s. 8 could not be levied on him. In other words, the learned Judge held 
that the said plots of land were not exempt from any taxes or assessment or 
land revenue that might be imposed by the Provincial Government, unless they 
were held by a person who was not a ‘‘superior holder.’ 

The eighth issue that was raised in the case was the most important one for 
the decision of the case and that was as to whether the respondents were ‘‘supe- 
rior holders’’ within the meaning of that expression as defined in s. 3(4) of 
the Bombay City Land Revenne Act II of 1876. This issue was raised in con- 
sequence of the amendment of the plaint by which the respondents contended 
that they were not ‘‘superior holders’? and, therefore, the lands held by them 
were not liable to be assessed under the Bombay City Land Revenue Act. This 
issue was answered by the learned Revenue Judge in the negative. Consequent 
upon the finding on this issue, the learned Revenue Judge held on issue No. 9 
that the respondents and/or the lands held by them, were outside the operation 
of ss. 8 and 9 of the said Act. 

As regards issue No. 10, ‘‘whether the Conveyance dated 15th March 1938 ig 
a conveyance of an estate in fee simple absolute in the English form?’’, the 
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learned Judge answered it in the affirmative. He also answered the next issue 
in the affirmative and held that s. 16 of the Conveyance of Land Act, 1854, 
applied io the conveyance dated March 15, 1938. 

On the issue whether the attorneys for the Governor-General-in-Council had 
represented to the respondents at the time of the taking of the conveyance dated 
March 15, 1938, that s. 16 of the Conveyance of Land Act, 1854, applied to the 
said conveyance, the learned Revenue Judge held that they had. 

.The next issue being issue No. 12 was as to whether the respondents had 
taken the said*conveyance on the said representations and it was answered in 
the affirmative by the learned Revenue Judge. It was, however, held on issue 
No. 14 that the said representation was not binding on the appellant. 

On issue No. 15, which involved an answer as to the true effect of the convey- 
ance dated March 15, 1938, read with s. 16 of the Conveyance of Land Act, 1854, 
the learned Revenue Judge held that the question whether the respondents had 
got what might be called ‘‘an estate in fee simple absolute’’ was merely academic 
inasmuch as the conveyance did not itself give the right to hold the lands free 
from the levy of land revenue which might be imposed by the Provincial Gov- 
ernment. 

Issue No. 16 related to the alleged agreement between the Bombay Govern- 
ment and the Central Government as regards the former’s claim to assess Rail- 
way lands transferred by the Central Government to third parties and it was 
held that no such agreement had been established. In view of ‘this finding on 
issue No. 16, the next issue as 10 whether the Bombay Government’s claim had 
been satisfied by payment as alleged in para. 11-A of the plaint did not obvi- 
ously arise. . 

Issue No. 18 was again an important one and the Jearned Revenue Judge 
held on that issue that the appellant as the representative of the Government of 
Bombay had no right to levy and recover assessment in respect of the plots of 
land in question, because the respondents were not ‘‘superior holders’’ and also 
because the notices (exh. K) were invalid. 

Consequent upon the several findings as given above, the learned Revenue 
Judge passed a decree in favour of the respondents in terms of prayers (c) and 
(d) of the plaint. It is against this decree that the Collector of Bombay has 
filed the present appeal in this Court. 

Before dealing with the contentions raised by the learned Advocate General 
in support of this appeal, it may be convenient to state some of the facts which 
are not in dispute. The plots in suit were originally Foras lands and they 
fell within the area delienated in Plan No. 1 of Foras Act VI of 1851. Some 
portions of the plots in suit were part of the land acquired by the Government 
under the award dated March 25, 1863, and other portions thereof were part 
of the land acquired under the award dated April 25, 1864, and all these plots 
were acquired for the purposes of the B.B. & C.I. Railway. In respect of the 
land comprising the plots in suit the annual assessment that was being paid to 
Government was the Foras Rent of nine reas per burga upto the time of acqui- 
sition and after the acquisition no Foras rent and no other assessment of any 
kind was paid to the Government either under the Bombay City Land Revenue 
Act, 1876, or under any other law. On April 1, 1937, when Part TIT of the 
Government of India Act came into force the land comprising the plots in suit 
stood vested in His Majesty for the purposes of the Government of India 
(Central Government) and was either being used for such purposes or was 
retained for the purposes of more advantageous disposal by sale or otherwise as 
contemplated by s. 172, sub-ss. (7) and (2), of the Government of India Act, 
1935. In 1936, the land comprising inter alia the plots in suit was offered for 
sale by the B.B. & C.I. Railway which was owned by the Government of India 
and after some exchange of correspondence a draft conveyance was prepared 
and approved and the said land was granted and transferred to the respondents 
by the Governor-General-in-Council of India by the indenture of conveyance 
dated March 15, 1938. For the first time, the Collector of Bombay proposed 


200 THE BOMBAY LAW REPORTER. [VoL. LXV. 


to assess the plots in suit by issuing notices under s. 9 of the Bombay City Land 
Revenue Act, 1876. Some of these notices were dated April 1, 1942, and others 
were dated June 11, 1942. After exchange of some correspondence, the Collector 
of Bombay, the appellant, by notices under s. 8 of the same Act issued on June 
29, 1943, purported to levy assessment of varying amounts per annum on all the 
11 plots in suit with a guarantee period of 50 years from April 1, 1938, and 
required payment of the assessment at the rates fixed by him for five years 
from April 1, 1938, to March 31, 1943. The Collector of Bombay, the appellant, 
at or about the same time also issued notices under s. 9 of the Said Act upon 
persons who were the lessees of the various plots from the respondents and by 
notices under s. 8 dated June 29, 1943, the Collector of Bombay purported to 
levy assessment in respect of all those plots on the respective lessees thereof, 
the assessment being for the same amounts as were claimed from the respondents 
with the same guarantee period of 50 years from:April 1, 1938, and required 
payment from each lessee for five years from April 1, 1938, to March 21, 1943. 


It may be observed that some of the issues which were raised by the learned 
Revenue Judge in this case were almost indentical with those raised and decided 
by the Supreme Court in Mistri’s case It was, accordingly, held by the learned 
Revenue Judge in this case, in our opinion quite rightly, that the respondents 
had not established a right in limitation of the right of Government to assess, 
nor had they established a specifie limit to the Government’s right to assess the 
lands in question within the meaning of s. 8 of the Bombay City Land Revenue 
Act, 1876. The questions that were hotly discussed before the learned Revenue 
Judge, however, were firstly, as to whether the respondents were not ‘‘superior 
holders’’ within the meaning of s. 3(4) of the Bombay City Land Revenue Act, 
1876, and, therefore, ss. 8 and 9 of the said Act were not applicable to them, and 
secondly,whether the notices issued by the appellant being retrospective were 
invalid and the assessments founded thereon were accordingly also invalid. 


The question as to ‘‘superior holder’’ was sought to be raised for the first 
time in the Supreme Court in Collector of Bombay v. Nusserwanjt Mistri. 
But the learned counsel for the Collector of Bombay objected to the same being 
so raised. The Supreme Court upheld the objection observing as follows 
(p. 730) :-— 

“...This objection must be upheld. In view of the fact that the respondents have, 
at all stages, claimed immunity from assessment on the basis of s 8, we do not consider 
that it would be proper to allow them now to change their front, and take a stand wholly 
inconsistent with what they had taken, when that involves an investigation into facts 
which has not been made. We must, therefore, proceed on the footing that the respond- 
ents are ‘Superior Holders’ as defined in s. 3(4) of Act No. II of 1876, and that their rights 
are to be determined in accordance with s. 8 of the Act.” 

After the decision in Mistri’s case, the respondents in this case applied to 
the learned Revenue Judge for amendment of the plaint so as to enable them 
to raise a contention that they were not ‘‘superior holders’’ within the meaning 
of s. 3(4) of Act IT of 1876 and that, therefore, the lands in their possession 
were not liable to assessment. This application was stoutly resisted by the 
learned counsel for the appellant before the learned Revenue Judge on the 
ground that the plea sought to be raised by the amendment was utterly incon- 
sistent with the pleas already raised in the plaint as originally filed, that the 
amendment, if allowed, would cause serious prejudice to the Government and 
that the application for amendment was made at a time when the fate of this 
suit as well as other suits which were stayed pending the decision in Aftstri’s 
case, was virtually decided by the decision of the Supreme Court in Mistri’s 
case. The learned Revenue Judge, however, allowed the application for amend- 
ment and the two questions which have been stated above arose on these amend- 
ments. 


The learned Advocate-General, who appeared for the appellant, strongly urged 
that the learned Revenue Judge was in error in allowing the belated applica- 
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tion for amendment of the plaint by the respondents. He pointed out that 
Mistri’s case was taken up as a test ease, because it was agreed by the parties 
in all other suits that the issues in Afistet’s case and in all other suits were 
common and that the decision of all other suits would depend upon the final 
decision in Mistrs’s suit, and contended that the learned Revenue Judge ought 
not to have allowed the respondents to back ont of that position and permitted 
them to introduce new and inconsistent pleas by way of amendment of that 
plaint. He further urged that a serions prejudice would be caused to the 
Government by allowing the respondents’ application for amendment so late 
in the day in the sense that in the event of the respondents suceeeding in tho 
suit on the basis of the new pleas raised by them by way of amendment, the 
Government would have to amend the Bombay City Land Revenue Act, 1876, 
which could have been done very much earlier if the application for amendment 
had been made soon after the suits were filed or at any rate after the decision 
of the learned Revenue Judge in Mistri’s ense. Ie urged that the Government 
would be losing a considerable amount by way of land assessment not only in 
respect of the lands in suit, but also in respect of several other lands in the 
City of Bombay if they were compelled to amend the Bombay City Land Re- 
venue Act, 1876, after the decision of this suit not only by this Court in appeal 
but also by the Supreme Court in the respondents’ favour which might take 
another four to five years. The learned Advocate General accordingly sub- 
mitted that both on the ground of inconsistency of the pleas raised by the 
respondents by amendment of the plaint with the pleas raised by them in the 
plaint as originally filed and also in view of the serious prejudice that would 
be eansed to the Government, the respondents’ application for amendment of 
the plaint should have been disallowed by the learned Revenue Judge. 


Mr. Madon, the learned counsel for the respondents, on the other hand, urged 
that it was not uncommon that a plaintiff could base his claim on inconsistent 
pleas and that no prejudice would be at all caused to the Government by allow- 
ing the respondents’ application for amendment. He submitted that the Gov- 
ernment could get the Act amended to their liking even ifthe decision in this 
suit ultimately went against the Government and that in the interest of justice 
it was necessary that the respondents should be allowed to amend their plaint 
by raising even inconsistent pleas, if on the basis of such pleas, they were ul- 
timately found not to be liable to pay any assessment in respect of the lands 
held by them. Me further submitted that the subject is entitled to approach a 
Court of law to seek protection against a taxing statute if he could get it and 
that, therefore, if the respondents in this ease could escape assessment in vres- 
pect of those lands by showing that they were not ‘‘superior holders” within 
the meaning of s. 3(4) of the Bombay City Lands Revenue Act, 1876, they 
should be allowed to amend their plaint at any stage of the proceeding ir- 
respective of any prejudice that might be caused to the Government. It was 
contended by Mr. Madon that it was not correct to say that the parties to all 
other suits including the present one had agreed to the stay of all the 
suits pending the decision in Alistri’s case. According to him Mistri’s 
case was undoubtedly taken up as a test case, but that did not necessarily mean 
that all other suits irrespective of their respective merits had to be decided in 
accordance with the final decision in Jlistri’s ease. He further urged that the 
respondents could not possibly apply for amendment of their plaint at any 
earlier time because, it was only in the Supreme Court that Mistri had lost 
and the Government had sueceeded. Besides, Mr. Madon argued that it was 
in course of the hearing before the Supreme Court that Mistri was not allowed 
to raise the point of his being not a ‘‘superior holder’’ within the meaning of 
s. 3(4) of the Bombay City Land Revenue Act, 1876. Accordingly, Mr. Madon 
urged that the only time when the respondents in this case could apply for 
amendment of the plaint and raise the plea as to their being ‘‘superior holders’’ 
or otherwise, was only after the decision of the Supreme Court in Mistri’s case. 
According to Mr. Madon, therefore, the application for amendment was not a 
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belated one and the learned Revenue Judge was not in error in allowing the 
same. 

In our opinion, the learned Revenue Judge should not have allowed this 
application for amendment of the plaint.' It is obvious that the reliefs that 
the respondents had sought in the plaint as originally filed were based upon 
the footing that they were ‘‘superior holders”. The same reliefs are now sought 
to be obtained on the footing that they were not ‘‘superior holders.’’ As the 
Supreme Court has pointed out, these pleas are obviously inconsistent with each 
other and we do not accept Mr. Madon’s contention that the plaittiff is always 
entitled to ask for any relief in any suit on thoroughly inconsistent pleas. 
(Vide Ma Shwe Mya v. Maung Mo Hnaung?). On the mere ground, therefore, 
that the plea that was sought to be raised by the respondents by their amend- 
ment application was wholly inconsistent with the pleas already raised by them 
in the plaint as originally filed, the learned Revenue Judge, in our opinion, 
should have disallowed the respondents’ application for amendment. Secondly, 
it is obvious that the Government would be put to a very serious loss of revenue 
in the event of the respondents succeeding on this new plea. It would be losing 
the revenue for all the years at any rate from 1943 onwards upto the time they 
are compelled to amend the Bombay City Land Revenue Act so as to enable 
them to levy assessment upon these lands. If the amendment application had 
been made earlier, soon after the suit was filed, the learned Revenue Judge 
could have taken up this case as well for disposal and in that event the suit 
could have been finally disposed of even by the Supreme Court in appeal just 
about the time when ‘Mtstri’s case was decided. If the respondents on this plea 
had succeeded before the Supreme Court the Government would have seen their 
way to amend the Bombay City Land Revenue Act, 1876, suitably by about 
1955 or 1956. In that case as also in the case of respondents losing on that plea, 
although the Government would have lost its revenue for about 12 or 13 years, 
they would not have lost the same for the subsequent years. For this reason also, 
the learned Judge should have disallowed the respondents’ application for 
amendment. On the ground of delay also, we are of the opinion that the 
learned Revenue Judge should have disallowed the respondents’ application 
for amendment. Unless the respondents thought that their suit would be decid- 
ed in the same way as Mistri’s suit, there was no reason for them to wait-for 
the disposal of their suit until Mistri’s case was decided by the Supreme Court 
in 1955. If at all they wanted to raise a plea which they sought to raise by the 
amendment application, we do not think they should have really waited until 
the decision of the Supreme Court in Mistre’s case, because, they knew very well 
that Mistri’s case did not involve the question as to whether Mistri and others, 
who had purchased the land from Government, just as the respondents had done 
in this ease, were or were not ‘‘superior holders’’ within the meaning of s. 3(4) of 
the Bombay City Land Revenue Act, 1876. They should have really raised this 
plea by amending the plaint within a reasonable time after the filing of the suit. 
Besides, the Bombay City Land Revenue Act, 1876, by s. 17 requires such a suit 
to be filed within 30 days from the date when the decision of the Collector was 
made known to the respondents. This provision clearly shows the anxiety of 
the Legislature that revenue matters should be disposed of as expeditiously as 
possible. With the new plea that was allowed to be introduced by the amend- 
ment of the plaint, the suit can be said to have been filed more than 12 years 
after the assessment was fixed and accordingly, the very purpose for which s. 17 
of that Act was designed can well be said to have been set at nought. Besides, 
it seems to us that in view of s. 17 of the said Act, the suit was clearly barred by 
time at the date of the application for amendment of the plaint. We, therefore, 
hold that the respondents’ application for amendment of the plaint in this case 
should not have been allowed by the learned Revenue Judge. 

Tnasmuch as, however, the learned Advocate General did not content himself 
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with his arguments only on this question of amendment, and invited us to give 
our decision also on the questions that were raised by the amended plaint, we 
do not think that we should dispose of this appeal only on that ground. 

As regards the question as to whether the respondents were or were not 
*“superior holders’’ in respect of the lands held by them, the learned Advocate 
General contended that they were, firstly, on the ground that the over-lordship 
over all the lands in the city of Bombay including the lands in question, which 
was retained by the Crown ever since the Crown by Its Charter of 1668 granted 
the Port and Island of Bombay to the East India Company, continued with 
the Crown upto April 1, 1987, on which date the Government of India Act, 
1935, came into force and devolved on the Province of Bombay by virtue of 
the provisions of that Act, and therefore, all the lands in the city of Bombay 
were held under the Provincial Government as contemplated by s. 3(4) of 
the Bombay City Land Revenue Act, 1876, and secondly, on the ground that 
all lands situated within the territory of the British Crown belonged to the 
Crown and that, by virtue of the devolution of this prerogative right of the 
Crown on the Provincial Government all lands situáted within the Port and 
Island of Bombay including the suit lands were held under the Provincial Gov- 
ernment. He urged that on' both these grounds or either of them, the respond- 
ents were ‘‘superior holders’’ in respect of the lands in suit and that, therefore, 
they were liable to pay assessment in respect of those lands. 

It was urged by Mr. Madon, the learned counsel for the respondents, on the 
other hand, that the overlordship of the Crown which the learned Advocate 
General referred to in his arguments, merged with all other interests which the 
Crown had created in favour of the East India Company by virtue of Socage 
Tenure when the Act of 1833 (3 & 4 William IV C.A.P. LXXXV) was passed 
or at any rate when the Act of 1858 (21° & 22° Victoria C.A.P. CVI) was 
passed by the British Parliament and that, therefore, there was no overlordship 
remaining in the Crown which, as the learned Advocate General contended, 
could devolve upon the Provincial Government by virtue of the provisions of 
the Government of India Act, 1935. He further urged that although it was 
true that all lands within the territory of the British Crown belonged to the 
Crown as a matter of prerogative right of the Crown, there was no provision in 
the Government of India Act, 1935, by which this prerogative right of the 
Crown could be said to have been transferred to the Provincial Government. 
He also urged that the expression ‘‘superior holder’’, as defined in s. 3(4) of 
the Bombay City Land Revenue Act, 1876, meant a person having the highest 
title derived from the Provincial Government, which was the literal meaning 
of the expression ‘‘under the Provincial Government’’ as used in that section. 

In support of his contention that the overlordship of the Crown in the lands 
in the city of Bombay continued in the Crown until it devolved upon the Pro- 
vincial Government by the Government of India Act of 1935, the learned Advo- 
cate General invited our attention to the Charter granted by Charles II in 1668 
in favour of the East India Company in respect of the Port and Island of 
Bombay. This Charter recited the Charter of April 3, 1661 and also the treaty 
of June 28, 1661, and provided: 

“Charles II. did ‘give, grant, transfer, and confirm’ to the London Company the Port 
and Island of Bombay, ‘with all the rights, profits, territories, and appurtenances thereof 
whatsoever, and all and singular royalties, revenues, rents, customs, castles, forts, build- 
ings, and fortifications, privileges, franchises, preeminences, and hereditaments whatso- 
ever’, &c, in as large a manner as tha Crown of England enjoyed or ought to enjoy 
them, under the grant of the king of Portugal in the treaty of 1961, ‘and not further or 
otherwise,’ and created the London Company ‘the true and absolute Lords and Proprie- 
tors of the Port and Island and premises aforesaid, and of every part and parcel thereof’, 
which appertained to the Crown of England by force of the grant of the King of Portu- 
gal, ‘and not further or otherwise,’ (saving the allegiance due to the Crown of England, 
and its royal power and sovereignty over its subjects in and over the inhabitants of the 
port and island), to have, hold &c. the said Port and Island &e. ‘unto them,’ the said 
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Company, ‘to the only use of them, the said Company, ‘their successors and assigns for 
evermore, to be holden of Us, our heirs and successors, as of the Manor of East Greenwich 
in the County of Kent in free and Common socage, and not in Capite, nor by Knight’s 
service,’ at the rent of ten pounds yearly payable to the Crown”. 

It may be noted that this Charter reserved, as the treaty of 1661 had done, to 
“the inhabitants of the said Island’’ the free exercise of the Roman Catholic 
religion, 

“and further also that the said inhabitants, and other our subjects in he said Port 
and Island, shall and may peaceably and quietly have, hold, possess, and enjoy all their 
several and respective properties, privileges, and advantages whatsoever which they law- 
fully had or enjoyed, or ought to have had or enjoyed, at the time of the surrender of 
said Port and Island to us as aforesaid, or at any time since, anything in these presents 
contained to be contrary notwithstanding.” 

On the basis of the provisions of this Charter, the learned Advocate General 
stated that the Crown had granted the Port and Island of Bombay to the London 
Company as it was then called as ‘absolute Lords and Proprietors’ thereof on 
a socage tenure reserving an yearly rent of ten pounds and that the Crown had 
thereby retained the overlordship in the nature of reversion over the Town and 
Island of Bombay ‘in itself. The learned Advocate General then invited our 
attention to the ‘‘Law of Real Property’’ by Megarry, 2nd edn., for the purpose 
of showing as to what was really meant by Socage Tenure. At page 19 of that 
book, the learned author says as follows :— 


“This was the commonest form of socage tenure and ultimately became the commonest 

tenure of all. All free tenure was common socage unless proved to be one of the others, 
and it is defined not by what it is but by what it is not. Any’ type of service might be 
reserved, though generally it was some agricultural service which was fixed both as to 
nature and amount, e.g., so many days’ ploughing each year. By the end of the fifteenth 
century most of these services had been commuted for money payments, often known as 
‘quit rents,’ for the tenant thereby went quit, or free, from his service.” 
On the basis of this passage, the learned Advocate General urged that the Lon- 
don Company to whom the Charter was granted held the Port and Island of 
Bombay in free and common socage on ‘‘quit rent’’ basis in the sense that the 
Company had not to render any services to the Crown in consideration of the 
grant. Our attention was then invited to the first one of two fundamental 
doctrines in the law of real property in England as enunciated by Megarry 
in his aforesaid book at p. 15 which is as follows :— ` 

*..(4) the doctrine of tenures: all land is held of the Crown, either directly or in- 

directly, in one or other of the various tenures;...” 
The learned Advocate General relied upon this doctrine to show that all land 
in the territory of the British Crown belonged to the Crown in the first instance 
and that the subject of the Crown will be holding such land, either directly 
or indirectly, only in one or the other of the various tenures. He also relied 
upon the second doctrine enunciated by Megarry in his said book on the same 
page and that doctrine is as follows :— 

“|. (#) the doctrine of estate: a subject cannot own land, but can hold it as tenant 
for an estate, that is to say for some period of time.” 

On the basis of this doctrine, ihe leayned Advocate General urged that the 
estate that was granted to the Company by the Charter of 1668 as and by way of 
free and common socage was an estate in fee simple and such estate was always 
held under the Crown. He further urged that the interest which remained in 
the Crown after the grant was made to the Company was in the nature of a 
reversion which was such part of the grantor’s interest as was not disposed of 
by his grant. The Advocate General contended that for the sake of brevity it 
might be said that the lordship over the Port and Island of Bombay in the 
nature of an estate in fee simple was granted by the Crown to the London 
Company by the said Charter and that the overlordship in the shape of rever- 
sion over the same was reserved by the Crown. This position, it may be noted, 
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was not contested by Mr. Madon, the learned counsel for the respondents. In 
support of the doctrine that no land is the subject of ownership but of tenure, 
the learned Advocate General cited para. 276 at p. 207 of Halsbury’s Laws of 
England, Vol. 32, 3rd edn., which is as follows :— 


“Technically land is not the subject of absolute ownership, but of tenure. According 
to the doctrines of the common law there is no land in England in the hands of a subject 
which is not held of some lord by some service and for some estate; and this tenure is 
either under ‘he Sovereign directly, or under some mesne lord, or a succession of mesne 
lords, who, or the first of whom, holds of the Sovereign. Thus the Sovereign is lord para- 
mount, either mediate or immediate, of all land within the realm. The tenure of land is 
based upon the assumption that it was originally granted as a ‘feud’ by the Sovereign to 
his immediate tenant on condition of certain services, and, where there has been subin- 
feudation, that the immediate tenant in turn regranted it; and although for most purposes 
this system, known as the ‘feudal system’, has lost its practical importance, it still deter- 
mines the form of property in land.” 

The learned Advocate General also referred us to para. 364 at page 259 of the 
same Volume of Halsbury’s Laws of England which deals with the nature of 
“fee simple absolute’. That paragraph runs as follows: 


“An estate in fee simple approaches as near to absolute ownership as the system of 
tenure will allow; when absolute and in possession it is the only estate of freehold which 
can now subsist at law.” 


Relying on this passage, the learned Advocate General urged that what the 
London Company had acquired by virtue of the Charter was an estate in fee 
simple absolute in the Port and Island of Bombay and the Company could uot 
be said to be the absolute owner thereof in the sense that the Crown had parted 
with all its interests in respect thereof. 


The learned Advocate General also relicd upon certain passages in Cheshire’s 
Modern Real Property, 7th edn., at p. 27, under the heading ‘‘the Doctrine of 
the Estate’’ and at pp. 30 and 32 dealing with the features of the doctrine of 
the estate and the estate in fee simple. Uuder the heading ‘‘the doctrine of 
the cstate’’, the learned author says as follows (p. 27) :— 


“Tenure signifies the relation between lord and tenant, and what it implies is that 
the person whom we should naturally call the owner does not own the land, but merely 
holds it as tenant of the Crown or of some other feudal superior. But then the question 
arises, what are the proprietary rights, if any, of the tenant? Inj statutes, in judicial 
decisions and in common speech he is always described as a ‘landowner; but we may 
well ask what it is that he owns.” 

The answer to this question is given by the learned author at p. 30 in the 
following words :— 

“What, then, emerges so far, is that the land itself cannot be the subject-matter of 
ownership, though the person entitled to its seisin is fully protected. But is there nothing 
that such a person can be said to own? The answer made by English law is unique. The 
person entitled to seisin owns an abstract entity, called an estate, which is “interposed 
between him and land...” This estate entitles its owner to exercise proprietary rights over 
the land for the prescribed period, subject to observance of the tenurial duties, and it 
may be disposed of as freely as any other subject-matter of ownership. This doctrine, as 
will be explained later, is not confined to the case where a man is entitled to immediate 
seisin. If he is definitely entitled to it at some future time, he is equally the owner of an 
estate.” 

The learned author then sets out at the bottom of p. 30, two phenomena of great 
significance which emerged during the development of the doctrine of estate by 
the common law as follows :— 

“First, estates vary in size according to the time for which they are to endure. On 
this basis they are classified as estates of freehold and estates less than freehold. 

Secondly, several different persons may simultaneously own estates in the same piece 
of land.” 
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The learned author then explains at p. 32 what an estate of freehold means, 
An estate is said to be freehold when the length of its duration is uncertain. 
This kind of estate is, however, divided into two classes, namely, ‘‘free-holds 
of inheritance’’, i.e., estates which may devolve upon successors (heirs) and 
‘‘freeholds not of inheritance’’, Again ‘‘freeholds of inheritance’’ are shown 
to be of two classes, (1) estate in fee simple, and (2) estate in fee tail, and 
‘‘freeholds not of inheritance’’ are also divided into two classes (1) estate for 
life, and (2) estate purautre vie. The learned author has thus sptcified three 
classes of freehold estate, (1) estate in fee simple, (2) estate in fee tail and 
(3) estate for life, including the estate parautre vie. The estate in fee simple 
is thereafter described by the learned author on the same page in the following 
words :— 

“The fee simple is the largest estate in point of duration, since, being one that is 

granted to a man and his heirs, it will last as Jong as the person entitled to it for the time 
being dies leaving an heir, and therefore it may last for ever in the sense that it may 
never pass to the Crown for want of an heir. The word ‘fee’ denotes-its inheritability, 
and the word ‘simple’ indicates that it is inheritable by the general heirs of the owner 
for the time being whether they be ascendants, descendants or collateral”. 
These passages were relied upon by the learned Advocate General to explain 
to us the kind of estate that the London Company had acquired in the Port and 
Island of Bombay under the Charter of 1668 and to show the kinds of estate 
that the law of real property in England had recognised, one of such estates 
being an éstate in fee simple. He urged that the same law applied also to the 
land situated within the Port and Island of Bombay and this law was incorpo- 
rated in the Conveyance of Land Act, XX XI of 1854, which came into force on 
December 16, 1854. The preamble of this Act, which was relied upon by the 
lcarned Advocate General in this behalf runs as follows :— 

“Whereas it is expedient in cases to which the English law applies, to abolish real 

actions and also fines and common recoveries, and to simplify the modes of conveying 
Jand,...” 
According to the learned Advocate General, the preamble of the Aci as quoted 
above indicated that it was the English Law of Real Property which applied to 
the lands situated within the Port and Island of Bombay and that accordingly, 
when a conveyance was executed in relation to any such land, by virtue of s. 16 
of the said Act, such conveyance only conveyed an estate in fee simple. Sce- 
tion 16 of the Act runs as follows :— 

“Tt shall not be necessary in any deed relating to immoveable property situate within 
the said territories (territories in the possession and under the Government of the East 
India Company) to be executed after the passing of this Act, to add words of limitation 
to heirs, when the intention is to give the absolute interest to a person and his heirs 
general; but a gift, grant, or other conveyance of 'immoveable property to, or in favour 
of, any person, shall be taken to give him the entire and absolute interest in the nature 
of an estate in fee simple, unless such construction is rendered inadmissible by the 
other contents of the deed;” 

Section 18 of the Act makes it clear that ‘‘nothing in the Act contained shall ex- 
tend to any case to which the English law is not applicable’’. 

As observed above, the learned Advocate General, in view of the aforesaid 
provisions of the Conveyance of Land Act, 1854, urged that even where the 
East India Company or for that matter, the Governor-General-in-Council, 
transferred any land within the Port and Island of Bombay to any one by a 
deed of conveyance, the estate that would be conveyed would only be an estate 
in fee simple and not absolute ownership and that accordingly, the conveyance 
which was executed by the Governor-General-in-Council in the present case in 
favour of the respondents was one which only conveyed an estate in fee simple 
in the lands which were the subject-matter of the conveyance to the respondents 
and that the paramount right in the lands continued with the Crown. 

In view of the aforesaid authorities, the learned Advocate General urged that 
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the London Company under the Charter of 1668 had really acquired an estate 
in fee simple in respect of the lands situated within the Port and Island of Bom- 
bay, that this estate was in the nature of a freehold and that the freehold re- 
version continued to vest in the Crown. The learned Advocate General further 
contended that there was no merger of the interests of the Crown and those of 
the East India Company in the lands situated within the Port and Island of 
Bombay at any time and the interest of the Crown continued to be retained by 
it until it dévolved upon the Provincial Government under the provisions of 
the Government of India Act, 1935. On the other hand, it was urged by Mr. 
Madon, the learned counsel for the respondents, that such merger was brought 
about by the Act of 1833 (see 3 & 4 William IV Ch. 85). The provisions of 
that Act on which Mr. Madon relied are as follows :— 

“Be it therefore enacted by the King’s most Excellent Majesty, by and with the 

Advice and Consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the Authority of the same, That from and after the Twenty- 
second Day of April One Thousand eight hundred and thirty-four the Territorial Acqui- 
sitions and Revenue mentioned or referred to in the said Act of the Fifty-third year of 
His late Majesty King George the Third, together with the Port and Island of Bombay, 
and all other Territories now in the possession and under the Government of the said 
Company, except the Island of St. Helena, shall remain and continue under such Govern- 
ment until the Thirtieth Day of April One Thousand eight hundred and fifty-four; and 
that all the Lands and Hereditaments, Revenues, Rents, and Profits of the said Com- 
pany, and all the Stores, Merchandise, Chattels, Monies, Debts, and Real and Personal 
Estate whatsoever, except the said Island of St. Helena, and the Stores and Property 
thereon hereinafter mentioned subject to the Debts and Liabilities now affecting the 
same respectively, and the Benefit of all Contracts, Covenants, and Engagements, and 
all Rights to Fines, Penalties, and Forfeitures, and other Emoluments whatsoever, which 
the said Company shall be seised or possessed of or entitled unto on the said Twenty- 
second Day of April One Thousand eight hundred and thirty-four, shall remain and be 
vested in, and be held, received, and exercised respectively, according to the Nature 
and Quality, Estate and Interest of and in the same respectively, by the said Company, in 
Trust for His Majesty, His Heirs and Successors, for the Service of the Government of 
India, discharged of all claims of the said Company to any Profit or Advantage therefrom 
to their own Use, except the Dividend on their Capital Stock, secured to them as here- 
inafter is mentioned, subject to such Powers and Authorities for the Superintendence, 
Direction and Control over the Acts, Operations, and Concerns of the said Company as 
have been already made or provided by any Act or Acts of Parliament in that behalf, 
or are made or provided by this Act.” 
It will appear from these provisions that all that belonged to the East India 
Company at the date of that Act was ordained to be held by that Company not 
for its own benefit, advantage or use, but in trust for His Majesty, His Heirs 
and Successors for the service of the Government of India. The Port and 
Island of Bombay was one of the territories then in possession and under the 
government of the East India Company and, as has been already observed, the 
kind of estate that the Company had in the Port and Island of Bombay was 
only an estate in fee simple. By virtue of these provisions, this estate in fee 
simple only was ordained to be held by the Company in trust for His Majesty, 
His Heirs and Successors for the service of the Government of India. It was 
not as if the estate which belonged to the Hast India Company was resumed 
by the Crown and the East India Company was thereafter ordained to hold in 
trust the Port and Island of Bombay for and on behalf of the Crown for the 
service of the Government of India. Accordingly, in our opinion, there was no 
merger of the interests of the Crown with those of the East India Com- 
pany in the Port and Island of Bombay, under the Act of 1833 as 
contended for by Mr. Madon. i 


Mr. Madon then contended that at any rate by ihe Act of 1858 which remov- 
ed ihe trusteeship of the East India Company with reference to the territories 
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held by it in trust for His Majesty, His Heirs and Successors for the service 
of the Government of India, there was a complete merger of the interest of 
the East India Company with those of the Crown in the Port and Island of 
Bombay. Mr. Madon in support of this contention relied upon s. 2 and s. 39 
of that Act. Section 2 provided that India shall be governed as from the date 
of that Act by and in the name of Her Majesty. That section runs as follows :— 

“India shall be governed by and in the name of Her Majesty, and all Rights in re- 
lation to any Territories which might have been exercised by the said Company if this 
Act had not been passed shall and may be exercised by and in the Name of Her Majesty 
as Rights incidental to the Government of India; and all the Territorial and other Re- 
venues of or arising in India, and all Tributes and other Payments in respect of any 
Territories which would have been receivable by or in the Name of the said Company 
if this Act had not been passed, shall be received for and in the Name of Her Majesty, 
and shall be applied and disposed of for the Purposes of Government of India alone, sub- 
ject to the Provisions of this Act.” 

Section 39 of that Act provided for the transfer of property held by the East 
India Company at the date of the Act. That section runs as follows :— 

“All Jands and Hereditaments, Monies, Stores, Goods, Chattels, and other Real and 
Personal Estate of the said Company, subject to the Debts and Liabilities affecting the 
same respectively, and the Benefit of all Contracts, Covenants, and Engagements and 
all Rights to Fines, Penalties, and Forfeitures, and all other Emoluments which the said 
Company shall be seised or possessed of, or entitled to at the Time of the Commencement 
of this Act, except the Capital Stock of the said Company and the Dividend thereon, 
shall become vested in Her Majesty to be applied and disposed of, subject to the Provi- 
sions of this Act for the Purposes of the Government of India.” 

Here again, it will be observed, all that had belonged to and was in the posses- 
sion of the East India Company became vested in Iler Majesty to be applied 
and disposed of for the purposes of the Government of India. There is, how- 
ever, no specific provision anywhere in this Act to the effect that the paramount 
interest of the Crown in the Port and Island of Bombay had merged with the 
interest of the East India Company therein, for being applicd and disposed 
of for the purposes of the Government of India. Section 2 of that Act, how- 
ever, which has been quoted above, uses the word ‘‘India’’ and that would 
presumably include all the territories which constituted India as belonging to 
Her Majesty. For the purposes of the Government of India, it can well be 
said that the overlordship in regard to the Port and Island of Bombay which 
continued to remain in the Crown until the Act of 1858, merged with the 
interest of the East India Company therein and the Port and Island of Bombay 
formed one of the territories of India which was thereafter to be governed by 
aud in the name of Her Majesty. In our opinion, therefore, the Socage tenure 
on which the Port and Island of Bombay was granted to the London Company 
by the Charter of 1668 came to an end in 1858 and there was no question of 
any overlordship in respect thereof continuing in the Crown thereafter. If 
we are right in this conclusion, we must negative the learned Advocate General’s 
contention that the overlordship over the Port and Island of Bombay conti- 
nued in the Crown until by implication it devolved on the Province of Bombay 
under the Government of India Act of 1935. The learned Advocate General 
conceded that there was no provision in the Act of 1935 transferring the over- 
lordship of the Crown to the Provincial Government. According to him, how- 
ever, the transfer of power to legislate about land and laud revenue to the 
Province of Bombay contemplated by the Government of India Act of 1935 
implied the transfer of overlordship over the Port aud Island of Bombay to 
the Provincial Government. He urged that as a matter of fact, as far back as 
1861, the India Councils Act, 1861, which empowered the Government of 
Tudia to make laws inter alia for land and land revenue, implied the trans- 
fer of overlordship over the Port and Island of Bombay to the Government of 
Bombay.. We are afraid, however, we cannot accept this contention of the 
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learned Advocate General. The transfer of power to legislate about land and 
land revenue, in our opinion, has no concern with the overlordship of the 
Crown in respect of any of the territories of India. Besides, there was nothing 
like Province of Bombay in 1861 when the India Councils Act was passed, nor 
was there anything like the province of Bombay when the Bombay City Land 
Revenue Act of 1876 was passed. It was conceded at the Bar that until the 
Government of India Act of 1935 came into force the Government of India 
was unitary and all the laws of the land were passed by the Government of 
India. Section 36 of the India Councils Act of 1861 empowered the Indian 
Government to make laws inter alia with reference to lands and land revenue, 
and it appears that it was by virtue of this power that the Bombay City Land 
Revenue Act of 1876 and the Bombay Land Revenue Code of 1879 were passed. 
We, therefore, hold that since the Act of 1858 to which we have referred, the 
entire mterest of the Crown in the Port and Island of Bombay was held by the 
Government of India and that, there was no question of overlordship devolv- 
ing upon the Provincial Government either under the India Councils Act, 1861, 
or under the Government of India Act of 1935. 

It may be observed that the question as regards the Socage tenure with re- 
ference to the Port and Island of Bombay was raised by the learned Advocate 
General for the purpose of showing that the lands held by the respondents 
in this case were really held by them under the Provincial Government inas- 
much as the overlordship of the Crown in respect of the territories within the 
Port and Island of Bombay had devolved upon the Provincial Government 
at any rate on the passing of the Government of India Act of 1935. This 
argument was adopted by the learned Advocate General on the footing that the 
expression ‘‘a person having the highest title under the Provincial Govern- 
ment” as used in s. 3(4) of the Bombay City Land. Revenue Act, 1876, was 
capable of being literally construed to mean that such person derived his title 
from and held it under the Provincial Government. As we have held, however, 
that there was no kind of subsisting over-lordship as existed between the Crown 
and the East India Company after the Act of 1858, there was nothing to devolve 
upon the Provincial Government when the Government of India Act, 1935, was 
passed and, therefore, on the literal construction of the expression ‘‘a person 
having the highest title under the Provincial Government”? as used in s. 8(4) 
of the Bombay City Land Revenue Act, 1876, it could not be said that the 
respondents held the lands in the suit under the Provincial Government. 

Assuming, however, that there was any such kind of overlordship subsisting 
in the Crown over the territories situated within the Port and Island of Bombay, 
until the Government of India Act, 1935, was passed, in the absence of any 
specific provision in that Act transferring this overlordship to the Provincial 
Government, the Provincial Government could not be said to be the overlord 
of the lands in suit, so that the respondents could be said to hold the same ‘‘under 
the Provincial Government’’. The overlordship in that event would continue 
to remain in the Crown and the utmost that may be said would be that the 
respondents held that land only under the Crown. 

The position in this behalf would not, in our opinion, be any different if 
the Central Government had in them the lordship as distinct from overlordship 
over the lands in suit, as was alternatively contended by the learned Advocate 
General, in consequence of an estate in fee simple, which is the highest estate 
known to English law, having been created in favour of the respondents in 
respect of those lands by the conveyance dated March 15, 1938. There being 
admittedly no provision in the Government of India Act, 1935, for transfer of 
such lordship to the Provincial Government, the respondents cannot be said to 
hold those lands ‘‘under the Provincial Government’’. 

The second line of argument that was advanced by the learned Advocate 
General was that it was the Crown which was the owner of all the lands and 
territories under its domain and that, therefore, irrespective of any tenure upon 
which such lands and territories in the Port and Island of Bombay might have 
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been granted by the Crown to the London Company in 1668, it was a preroga- 
tive right of the Crown to claim the ownership of all those lands and territories. 
Among the prerogatives of the Crown, one is that Crown is the supreme owner 
of all the lands within its territories as stated at p. 8 of the 5th edition of 
Medley’s Constitution. Mukherjea on Indian Constitution also describes the 
several prerogatives of the Crown at p. 356 and one of those prerogatives is 
said to be ‘‘lordship of the soil’’, Dandekar in his Law of Land Tenures, Vol. 
1, at page 564, says as follows: e 

“On reading the definition of the expression ‘superior holder’ in the Act (the Bombay 
City Land Revenue Act, 1876) certain points are suggested which may be noted down 
here. The use of the words ‘highest title under the Government’ suggests the assump- 
tion on the part of Government that the paramount title (fee simple) is vested only in 
Government, and that the subjects have merely a subordinate interest in their lands— 
have merely an estate in their lands, It may be said that this assumption on the part 
of Government is quite in keeping with the theory prevailing in British India that, gene- 
rally speaking, the State is the owner of all land, and that, its holders are occupants.” 
Then again, at page 575, the learned author says as follows :— 

“Liability to pay land-revenue to Government is the normal condition of land in 

India. As in the mofussil so in the City itself every bit of land is liable to pay rent 
or assessment to Government. This principle is not plainly stated in the Land Revenue 
Act (Bombay) but is impliedly mentioned in s. 8 of the said Act. The said principle 
had been asserted throughout India and may be said to constitute the basis of the re- 
venue policy of the Government. To assess land is spoken to be the inherent right of 
the Sovereign.” 
Thus, there is no doubt that one of the prerogatives of the Crown is that it is 
the owner of the soil in respect of all the lands situated within its territories, 
and that the subjects can only have an estate in the lands and can never claim 
to be the absolute owners thereof. The other prerogative of the Crown is to 
assess lands in the hands of its subjects obviously because the Crown 
would not be able to run the Goverument of its territories except with 
the help of the land revenue that it might collect from its subjects. 
The learned counsel for the respondents did not contest that the Crown had 
these prerogatives, but he urged that the expression ‘‘under the Provincial 
Government’’ as used iu s. 8(4) of the Bombay City Land Revenue Act, 1876, 
had to be only literally construed and that, therefore, it was not proper to say 
that the respondents held the lands in suit under the Provincial Government on 
the basis of the prerogative of the Crown that it was the owner of all the lands. 
It was urged that in order that a person might be said to hold land under the 
Provincial Government, the Provincial Government must be the owner of the 
land both in fact and in law, and such person must derive his title to that land 
from the the Provincial Government as where the Provincial Government grant- 
ed the land to him on some tenure. 


It was not disputed at the Bar that the lands in suit were originally granted 
on foras tenure. By the Foras Act No. VI of 1851 the rights of the Hast India 
Company in all such lands were extinguished in favour of the persons who 
held the same as the immediate rent-payers to the Company save and except 
the rents that were severally payable in respect of such lands which were to 
continue to be payable and recoverable by distress or by any meaus by which 
land revenue in Bombay was then recoverable under any Act or regulation 
and all rights of forfeiture and escheat for want of heirs or representatives, or on 
account of felonies committed, or otherwise. It will thus be seen that the lord- 
ship which was granted to the East India Company by the Crown over the 
Port and Island of Bombay was considerably curtailed in favour of the occu- 
pants of these lands situated in the Port and Island of Bombay and that the 
only rights which remained in the East India Company were those relating 
to the recovery of the rent, escheat and forfeiture. It may be noted that this 
Act was apparently passed with a view to securing permanency of tenure to 
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the occupants of the foras lands. By the Act of 1858, as already observed 
above, these rights of the East India Company were transferred to Her 
Majesty to be utilised for the purposes of the Government of India and the 
over-lordship of the Crown in respect of these lands thereby became merged 
with the lordship of the East India Company aud the only outstanding interests 
in those lands were those which had remained with the occupants of those 
lands. The lands in suit as well as several other lands belonging to the same 
tenure were, howvever, acquired by the. Government for the use of B.B. & C.I. 
Rly. during the period 1864-66. Whatever rights the occupants of these lands 
had therein were theretipon extinguished and the Government which was then 
being carried on in the name of Her Majesty became the absolute owner of 
all those lands. The Supreme Court in Mistri’s case has pointed out that on 
the acquisition of these lands the provisions of Foras Act ceased to apply 
and there was no rent to be paid to the Government in respect of those lands, 
because the Government itself had acquired those lands. Besides, the Foras’ 
Act of 1851 was itself repealed in 1870. There was, of course, a provision 
made in the Repealing Act that whatever rights the Government of India, 
which had stepped into the shoes of the Hast India Company, had in respect 
of the lands governed by the Foras Act of 1851 were preserved and one of such 
rights was to recover the rents which were being paid to the Hast India Com- 
pany and later to the Government of India in respect thereof. But this 
saving provision of the Repealing Act only applied to those lands which were 
not acquired by the Government under the Land Acquisition Act. Inasmuch as, 
however, the lands in the suit were acquired by tlie Government for the use 
of the B.B. & C.I. Rly. as stated above, the provision of the Repealing Act 
relating to the saving of the rights of the Crown did not apply to them, nor 
would that provision be revived in the event of the Government transferring 
any of those lands to any member of the public even by an outright sale. The 
Supreme Court has made this position abundantly clear in its judgment in 
Mirstyi’s case. 


Turning once again to the question of the devolution of the prerogative 
right of the Crown to be the owner of all the lands within its territory, and 
the prerogative right of the Crown to assess all lands, the learned Advocate 
General contended that the right to assess lands was eventually transferred 
to the’*Provincial Government by the Government of India Act of 1935. In 
this connection, he invited our attention to s.100 of that Act which runs as 
follows :— - 

“(1) Notwithstanding anything in the two next succeeding sub-sections, the Dominion 
Legislature has, and a Provincial Legislature has not, power to make laws with 
respect to any of the matiers enumerated in List I in the Seventh Schedule to this Act 
(hereinafter called the ‘Federal Legislative List’), 

(2) Notwithstanding anything in the next succeeding sub-section, the Dominion Legis- 
lature, and, subject to the preceding sub-section, a Provincial Legislature also, have 
power to make laws with respect to any of the matters enumerated in List II in the 
said Schedule (hereinafter called the ‘Concurrent Legislative List’). 

(3) Subject to the two preceding sub~sections, the Provincial Legislature has, and 

the Dominion Legislature has not, power to make laws for a Province or any part thereof 
with respect to any of the matters enumerated in List II in the sald Schedule (herein- 
after called the ‘Provincial Legislative List’).” 
According to these provisions the legislative powers of the Crown were dis- 
tributed between the Federation and the Provinces. The Provincial Legisla- 
ture was given the exclusive power to legislate for the provinces or any part 
thereof on any of the matters enumerated in List II in the Seventh Schedule. 
Item 89 in this List is as follows — 

“Land Revenue, including the assessment and collection of revenue, the maintenance 
of land records, survey for revenue purposes and record of rights, and alienation of 
revenue.” 
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By Adaptation of Laws Order, 1937, the words ‘‘under the Government’? oceurr- 
ing in 8.38 (4) of the Bombay City Land Revenue Act, 1876, were substituted 
by the words ‘‘under the Provincial Government’’ and this amendment also 
came into force on April 1, 1937, on which date the Goverument of India Act, 
1935, came into force, with the result that the Bombay City Land Revenue 
Act, "187 6, came to be regarded as having been passed by the Provincial Legis- 
lature of Bombay in exercise of its powers under s.100 of the Government: 
of India Act, 1938, quoted above. It was urged by the learned Advocate 
General that along with this power to legislate with regard to land revenue, 
there devolved on the Provincial Government the prerogative right of the 
Crown with respect to its ownership over all the lands situated in the pro- 
vinee, that accordingly the Central Government which held the lands in suit 
on April 1, 1937, held the same under the Provincial Government, and further, 
that after these lands were transferred by the Central Government to the res- 
pondents, the respondents started holding the said lands under the Provincial 
Government for the purposes of the Bombay City Land Revenue Act, 1876. 
In support of this argument, the learned Advocate General invited our atten- 
tion to 8.154 of the Government of India Act, 1935, which runs as follows:- 

“Property vested in His Majesty for purposes of the Government of the Dominion 
shall, save in so far as any Dominion law may otherwise provide, be exempt from all 
taxes imposed by, or by any authority within, a Province or Acceding State: 

Provided that, until any Dominion law otherwise provides, any property so vested 

which was immediately before the commencement of Part III of this Act liable, or treated 
as liable, to any such tax, shall, so long as that tax continues, continue to = liable, or 
to be treated as liable, thereto.” 
The learned Advocate General in the light of these provisions contended that 
the legislative power of the Provincial Legislature to levy assessment even 
upon the property vested in His majesty for the purposes of the Government 
of the Dominion was recognized by Parliament and that, but for the exemp- 
tion provided by 8.154 of the Government of India Act, 1935, all such property 
would be liable to be assessed in pursuance of the relevant legislation passed 
by the Provincial Legislature. On the other hand, it was contended by Mr. 
Madon, the learned counsel for the respondents, that the provision contained 
in 8.154 was only made as a matter of abundant caution, for it was axiomatic 
that the property held by the Central Government could never be the subject- 
matter of assessment by any Provincial Government. It was further urged 
that a Government was not bound by any statute much less a taxing statute 
and that, therefore, so long as the property was held by His Majesty for the 
purposes of the Government of the Dominion, it was not liable to be assessed 
to any tax by any Provincial Government in pursuance of any enactment 
passed by the Provincial Legislature. We are afraid, we cannot accept this 
contention. The prerogative right of the Crown to assess the lands within its 
territory was distributed between the Federal Government and the Provinces 
according as the lands were situated within the territories of the Federation 
or of the Province. The Provincial Government accordingly had full and 
absolute power, in our opinion, to assess lands within its own territory even 
if such lands were held by His Majesty for Federal purposes. The wording of 
s. 154, in our judgment, makes this position quite clear and it was not as if 
the provision was made as a matter of any abundant caution as urged by the 
learned counsel for the respondents. This position seems to have been made 
much clear by the proviso to 5.154 which says that if any property so vested 
in His Majesty was liable to any tax immediately before the commencement 
of Part ITI of that Act, it shall continue to be liable to such tax so long 
as that tax continued until any Dominion law provided to the contrary. The 
argument advanced by Mr. Madon that the property vested in His Majesty 
for the purposes of the Federation was always exempt from the Provincial 
tax, does not, therefore, appear to be sound. 
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A reference in this connection may be made to In re The Allocation of 
Lands and Buildings in a Chief Commissioner’s Province.8 That was a refer- 
ence made by His Excellency the Governor-General under s. 213 of the 
Government of India Act, 1935, and one of the questions referred to for the 
opinion of the Federal Court was as follows (p.21) :- 


“Does sub-s. (1) of s. 172 of the Government of India Act, 1935, and in particular 
clause (b) thereof, make provision for the allocation of lands and buildings situate in a 
Chief Commissiorfer’s Province which, immediately before the commencement of Part 
Ill of the said Act, were vested in His Majesty for the purposes of the Government of 
India and were used either wholly or in part for purposes which thereafter became pur- 
poses of the Government of a Governor’s Province, and, if so, in what manner?” 

The answer to this question was that s. 172(1) (b) did not make any provision 
for the allocation of such lands and buildings. While dealing with this ques- 
tion Gwyer C. J. observed at page 30 as follows:- 

“We desire in conclusion to draw attention to entry No. 10 in List I of the Seventh 

Schedule and to entry No. 8 in List I. The entry in List I gives the Central Legislature 
the power to legislate with respect to works, lands and buildings vested in, or in the 
possession of, His Majesty for the purposes of the Federation, but, as regards property 
situate in a province, subject always to Provincial legislation save in so far as a federal 
law otherwise provides.” 
These observations make it clear that the Provincial Legislature is supreme in 
its power to legislate in respect of any property situated within its territories 
irrespective of whether such property belongs to private individuals or is held 
by His Majesty for the purposes of the Federation. In case of property vested 
in or in the possession of His Majesty for the purposes of the Federation 
but situated in a provinee, it is only the Federal law which can provide 
exemption or protection from the operation of any Provincial legislation with 
respect thereto. But for such law, such property would be treated for the 
purposes of the Provincial legislation as if it was the property of a private 
individual in the same way as a property vested in His Majesty for the pur- 
poses of a province but situated outside the province would be regarded as if 
it was owned by a private individual. Gwyer C. J. has made some observations 
in this connection in the aforesaid case at p. 31, which are as follows:- 

“...If, by reason of any provisions of s. 172 or s. 178, lands or buildings are vested 

in His Majesty for the purposes of a Province outside the territorial limits of the Pro- 
vince, the rights of the Provincial Government over them are analogous to those of a 
private owner.” 
Thus, it seems to be clear that the provisions of s. 154 of the Government of 
India Act were not enacted as a matter of abundant caution as contended by 
Mr. Madon, the learned counsel for the respondents. The provisions were neces- 
sary to be made in order to protect the property vested in His Majesty for 
the purposes of the Federation but situated in a Province from any taxing 
statute that might be passed by the Provincial Legislature. As a matter of 
fact, in our opinion, 8.154 of the Government of India Act, 1935, plainly: re- 
eognises the right of the Provincial Government to tax all lands situated with- 
in its territory through appropriate legislation corresponding to the preroga- 
tive right of the Crown to levy assessment upon lands situated within its 
territories. Accordingly, so long as the lands in suit were held by the Central 
Government after the Government of India Act, 1935, came into force, the 
Provincial Government could claim the same prerogative right of the Crown 
over these lands for the purposes of any land revenue that might be imposed 
by the Provincial Government upon these lands. 

Now, coming to the provisions of the Bombay City Land Revenue Act, 1876, 
it was urged by the learned Advocate General that s. 8 of that Act empowered 
the Collector to fix and levy assessment for land revenue presumably on all 
the lands situated within the City of Bombay, because it says: ‘‘it shall be 
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` the duty of the Collector subject to the orders of the Provincial Government to 
fix and levy the assessment for land revenue.’’ He urged that the other two 
paragraphs of that section deal with the limitation of the right of the Provin- 
cial Government to assess. These two paragraphs are as follows :— 

“When there is no right on the part of the superior holder in limitation of the right 
of the Provincial Government to assess, the assessment shall be fixed at the discretion of 
the Collector subject to the control of the Provincial Government. 

When there is a right on the part of the superior holder in limitation of the right 
of the Provincial Government, in consequence of a specific limit to assessment having 
been established and preserved, the assessment shall not exceed such specific limit.” 
According to the learned Advocate General, these two paragraphs make it clear 
that except where there is any right on the part of the superior holder in 
limitation of the right of the Provincial Government to assess in consequence 
of a specific limit to assessment having been established and preserved, the 
Provincial Government had an unfettered right to levy assessment upon all 
the lands situated within the City of Bombay. He further urged that the re- 
ference to the expression ‘‘superior holder’’ in these two paragraphs did not 
really mean that the lands were to be assessed only in cases where the superior 
holder as defined in s.8(4) of the Act held the highest title thereto directly 
under the Provincial Government, as if the Provincial Government was the 
owner thereof in fact and in law and had by deed of conveyance or otherwise 
transferred those lands to him. If we remember that the lands in the City 
of Bombay were originally granted by the Portuguese Government and re- 
cognised by the London Company and its successor the East India Company, 
and the East India Company itself had granted some other lands including 
those reclaimed from the sea to different persons on different tenures, such 
as pension-and-tax and Foras tenures, and that the occupants of lands despite 
the abolition of the tenures on which they were held continued to be liable 
to pay the same amount of rent or assessment to the Government as they 
were liable to pay under the terms of their respective tenure by reason of a 
saving provision made in the statute abolishing the tenures, the reason under- 
lying the last paragraph of s.8, as quoted, would be better appreciated. It is 
an admitted fact that the lands in question along with several others, were 
originally granted to the occupants on Foras tenure in consideration of certain 
amount of rent Although the Foras Act, 1851, which extinguished the free- 
hold reversion of the East India Company in these lands except, of course, 
their right to the rents, escheat and forfeiture, as already observed in the 
earlier part of the judgment, was abolished in 1870, the right of the Govern- 
ment to recover these rents as well as the liability of the occupants to pay 
those rents were preserved. In, case of such lands, the occupants could plead 
and establish a limitation upon’ the right of the Provincial Government to levy 
assessment on the lands in their possession and urge that the Provincial Govern- 
ment was not entitled to levy any assessment higher than what they were 
already paying prior to the Act of 1935 or even prior to the abolition of Foras 
Act of 1851 in 1870 to the then Government. But where the lands, though 
originally granted on Foras tenure, ceased to be governed by that tenure by 
reason of the acquisition thereof by the Government, as in the present case, 
neither the Central Government nor any person deriving title thereto from the 
Central Government could contend that there was any limitation upon the 
right of the Provincial Government to levy assessment upon those lands. On 
a true construction of s. 8 of the Bombay City Land Revenue Act, 1876, there- 
fore, we hold that the Collector has the power and duty to levy assessment 
for land revenue upon all the lands situated in the City of Bombay without 
reference to any superior holder, subject, of course, to the right on the part 
of any superior holder in limitation of the right of the Provincial Govern- 
ment to assess in consequence of a specific limit to assessment having been 
established and preserved. 
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It was, however, urged on behalf of the respondents that it was open to 
the Crown to put fetters upon its own prerogative to assess the land and that 
by the definition of ‘‘superior holder” as given in s.3(4) of that Act, the 
Provineial Government had limited its right to levy assessment only from 
such superior holder who held the highest title derived from the Provincial 
Government. In other words, it was urged that before the Provincial Govern- 
ment could levy any assessment on any land in the City of Bombay, it had to 
establish its ownership over that land in the legal sense of the term and not 
by virtue of any prerogative of the Crown, and then further to establish 
that it had transferred the lands to some person upon some tenure so that the 
said person could thereupon be said to have derived title from the Provincial 
Government, and consequently liable to assessment. In support of this argu- 
ment, our attention was invited to 8.10 of the Act which deals with liability 
for land revenue and it was urged that it was the superior holder, who was 
primarily liable in person and property for the land revenue due upon the 
holding, and it was only in his absence that the person actually in possession 
was so liable. Our attention was also invited to the provisions of s.9 of the 
Act, and it was urged that the settlement of the assessment of each] land to 
land revenue was to be made with none else but with the superior holder there- 
of and it was only when the superior holder was absent and had left no autho- 
rised agent in Bombay or if there was a dispute as to who was entitled to 
be considered as a superior holder of the land that the settlement would be 
made with the person actually in possession of the land and the assessment 
so fixed would be binding upon the rightful superior holder of the land. 
It was further urged that under that section any payment made by the person 
in possession would be deemed to have been made on behalf of the superior 
holder. It may, however, be observed that the same section further provides 
that in any case wherein the superior holder or the person in possession can- 
not be readily ascertained, the Collector shall give notice calling on all persons 
claiming the right of a superior holder in or over the said land or a right to the 
possession thereof to intimate such claim to the Collector at the Collector’s office. 
It also provides that if no person asserts such right by intimation to the Col- 
lector at the Collector’s office within twenty-one days from the date of such 
notice, the Collector may assess such land at his discretion and the superior 
holder and every person then or thereafter in possession of the land shall be 
liable accordingly. These provisions, in our opinion, show that the liability to 
asssesment is attached to the land and the section only provides how the assess- 
ment is to be settled and recovered. The learned Advocate-General invited our 
attention to s.13 of the Act, which provides for the action that the Collector 
might take in the event of default being made in the payment of land revenue. 
That section inter alia provides as follows:- 

“If the superior holder or person in possession, as the case may be, shall, for the 
space of twenty-one days after service of written notice of demand of payment, fail to 
discharge the revenue due, it shall be lawful for the Collector to levy the same by 
attachment and sale of such portion of the land on which the revenue is due or of such 
portion of any other property, moveable or immoveable, of the defaulter, as may he 
required to satisfy the demand.... 

If the sale of the defaulter’s property shall not produce satisfaction of the demand, 
it shall be lawful for the Collector to cause him to be apprehended and confined in the 
civil jail under the rules in force at the Presidency for the confinement of debtors, 
for which purpose a certificate of demand under the Collector’s signature sent with the 
defaulter shall be the Sheriff’s sufficient warrant, equally with the usual legal process 
in ordinary cases of arrest in execution of judgment for debt:” 

It was urged by the learned Advocate General that if the right of the Provin- 
cial Government to assess land was only confined to a superior holder in the 
mense that such holder derived title only from the Provincial Government, it 
was unthinkable that some occupant of the land, in case of default in payment 
of land revenue, should be liable to be apprehended and put in jail. According 
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to him, this penal provision of the Act clearly indicated that the lability to 
pay land revenue was not confined only 10 a superior holder in the sense con- 
tended for by the respondents. If the liability to pay land revenue was only 
confined to a person having the highest title to land derived from the Provin- 
cial Government, there could not possibly be any reason why the ocenpant 
of the land should be penalised for the default in payment of land revenue. 


In our opinion, the contention raised on behalf of the respondents that the 
Provincial Government had limited its right to levy assessment from such super- 
jor holder, who held the highest title (to land) derived from the Provincial 
Government is not worthy of acceptance. As we have already held above, on 
a true construction of s.8 of the Bombay City Land Revenue Act, 1876, the 
Collector has the power and duty to levy assessment for land revenue upon 
all the lands situated in the City of Bombay without reference to any superior 
holder, subject, of course, to the right of any superior holder in limitation 
of the right of the Provincial Government in consequence of a specific limit 
of assessment having been established and preserved. Further, the section 
postulates the existence .of a superior holder in respect of every land liable 
to be assessed by the Collector, and it is the superior holder alone who is en- 
titled to plead and establish a limitation of the right of the Provincial Govern- 
ment to assess, either wholly or in part, in consequence of a specific limit to 
assessment preserved to him by some statute or terms of the grant. It must 
be noted that no Provincial Government with autonomy of its own existed 
at the time when the Bombay City Land Revenue Act, 1876, was put on the 
statute book and, therefore, there was no question of the Provincial Govern- 
ment granting any lands in the City of Bombay to the subjects on any tenure 
or otherwise, nor was there any question of the Government of that day grant- 
ing any such lands to the subjects on any tenure or otherwise. The lands in 
the City of Bombay were already granted to the subjects on different tenures, 
first by the Portuguese Government and later by the London Company and 
its successor the East India Company, and yet the expression ‘‘superior holder”? 
was defined in s. 3(4) of the Bombay City and Revenue Act as ‘‘a person 
having the highest title ‘under the Government’ to any land in the City of 
Bombay”. Accordingly, in order to give effect to the object and provisions 
of that Act and not to render them nugatory, it must be held that the superior 
holder contemplated by that Act does not mean a person having the highest 
title (to land) derived from the Government or the Provincial Government, as 
if it was the owner of the Jand in fact and in law, and had granted it to some 
person on, some tenure. It must, in our opinion, mean a person having the 
highest title to land among several claimants thereto, and for the purpose of 
payment of land revenue in respect of such land such person would hold 
the land ‘‘under the Government’’ or ‘‘under the Provincial Government’’ by 
virtue of its prerogative right to be the owner of all lands within its terri- 
tory. The proposition that so far as the liability for the payment of land re- 
venue is concerned, all land is held from or under the Government finds sup- 
port from a recent unreported judgment of this Court in Byramjee Jeejeebhoy 
Pvt. Lid. v. The State of Bombay?! Two questions that had arisen for deter- 
mination in that appeal were, firstly, whether the Salsette Estates (Land Re- 
venue Exemption Abolition) Act, 1951, was applicable to the plaintiffs’ pro- 
perties in the suit, and secondly, if it was so applicable, whether the plaintiffs’ 
case fell under s. 3(3) and thus entitled them to the exemption as provided 
in the said section. While dealing with-the contention raised by the counsel 
for the plaintiffs that the expression ‘‘estate held from the State Government’? 
was wholly inappropriate in cases where the whole title to the estate had passed 
on to the grantee and could only appropriately apply to cases where title was 
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— outstanding in the Government, Mr. Justice V. S. Desai observed as fol- 
OWS :- 

“The further submission of Mr. Mehta that the expression ‘estate held from the 

State Government’ is wholly inappropriate in cases where the whole title to the estate 
has passed on to the grantee and can only appropriately apply to cases where title is 
still outstanding in the Government is also not correct. So far as the liability to the 
payment of land revenue is concerned, all land is held from the Government and any 
exemption in respect of the said liability can be only in pursuance of an agreement re- 
lating to the said exemption. In the context of the liability to payment of land revenue 
the expression ‘estate held from the State Government’ will be an appropriate expression 
to be used in case of all estates and not only in respect of such estates only the title 
to which vests in the Government. The contention of Mr. Mehta that by the 
expression used by the legislature estates transferred absolutely to the ownership of 
the grantee are not intended to be included cannot, therefore, be accepted.” 
Tn the light of these observations, it would be clear that so far as the assess- 
ment of any land in the City of Bombay to land revenue is concerned, a super- 
ior holder having the highest title thereto would be holding it from or under 
the Provincial Government and it is not necessary that such superior holder 
must derive his highest title to the land from the Provincial Government on 
the basis of some tenure granted by the latter, before he can be made liable 
to the payment of land revenue in respect of such land. 

It was also contended on behalf of the respondents that the settlement of 
the land revenue had to be done by the Collector with a superior holder under 
s. 9 of the Bombay City Land Revenue Act, 1876, and that, therefore, it was 
fallacious to urge that the liability to pay land revenue attached to the land 
and not to the superior holder. We are afraid, we cannot accept this conten- 
tion. As far back as 1902, this Court had an occasion to deal with the con- 
struction of ss. 8 and 9 of this Act in Vinayak v. QOollector of Bombay +. It 
was there contended on behalf of the appellants that s. 9 of the Act required the 
Collector to make the settlement with the superior holder, that is, to hold a 
discussion with him as an indispensible preliminary to the exercise of the dis- 
cretionary power given to the Collector by s. 8, and that if the Collector omitted 
to hold that discussion and summarily gave notice of enhancement, the omission 
was fatal to his action and invalidated his proceeding. Chandavarkar J., while 
dealing with this contention, observed at p. 352 of the Report as follows :- 

“. „No doubt section 9 is rather obscurely worded; but words ‘the settlement shall 
be made with the superior holder’ which occur in it, read by the light of the context, 
seem to me to signify no more than this, that the Collector shall fix the assessment by 
bringing it to the notice of the person presumably owning the land, and, therefore, lia- 
ble to pay it. Section 8 arms the Collector with the discretionary power of fixing the 
assessment. When he fixes it in the exercise of that power, he makes a settlement of the 
land revenue, But then, to make the settlement binding on the land, it must be brought 
to the knowledge of the person owning the land, for it is he who has primarily to pay it. 
Therefore section 9 provides that the Collector shall make the settlement with the 
superior holder, if he can be found, i.e., he must give him notice of it so as to make 
the settlement binding on the land, and, if he cannot be found, with the person in 
possession &c. The real import of the section lies in the word superior holder, not in 
the word settlement. The settlement is made under section 8, and section 9 points out 
the person to whose consciousness the settlement made under the previous section must 
be brought before it can be legally operative.” 

Jenkins C. J., too, expressed the same opinion at page 348 of the Report in 
the following words: 

“..These two sections appear to me to negative the idea that the expression ‘settlement 
of assessment’ has the force for which the plaintiff contends; I think it means no more 
than that when the settlement is fixed, the fact shall be communicated to the superior 
holder”. 
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In that case, the plaintiff had in 1884 acquired certain waste land from the 
Collector of Bombay, who granted it on the plaintiff’s agreement to pay ground 
rent at one pie per square yard per annum. In the year 1899, the Collector en- 
hanced the assessment or ground rent on the land to eight pies per square yard. 
The plaintiff protested against the enhancement and brought a suit against 
the Collector, contending that the enhancement was illegal, firstly, because he 
had acquired the land on a permanent tenure at a fixed assessment and, secondly, 
because there had been no ‘‘settlement’’ with him as required by 89 of Bombay 
Act II of 1876, inasmuch as he had received no prior notice from the Collector 
of the intention to enhance the assessment. It was held in appeal that there 
was no evidence in the case to show that the assessment had been permanently 
fixed and that the words ‘‘settlement of assessment’’ in s. 9 of that Act did 
not by themselves imply the necessity of prior notice to the superior holder be- 
fore the assessment was enhanced, and accordingly, the enhancement made by 
the Collector was not illegal. It may be observed that the grant that was made 
to the plaintiff in that case was really an estate of inheritance because, as long 
as the grantee, and after him, his heirs or assigns, paid the land revenue de- 
manded from them, they could not be ousted. With reference to the liability 
of such land for the payment of land revenue, it was observed by Chandavarkar 
J. at p. 350 as follows :— 


“...Now, when a person acquires a land from the Crown, he acquires it subject to 
the paramount right of the Crown to assess it for the purpose of revenue from time to 
time according to the exigencies of administration, unless by the grant the Crown has 
exempted the land from the liability. If it is not so exempted, the liability remains.” 
These observations of Chandavarkar J. throw considerable light upon the ques- 
tion which we have to decide in this case. It is true that the lands in suit were 
acquired by the respondents from the Central Government in 1938 by way of 
an outright sale. But it will appear from the terms of the conveyance by which 
they were so acquired that no exemption from land revenue was provided for 
in respect of those lands. On the contrary, there is a specific provision in the 
conveyance that the respondents shall be liable to pay all rents, taxes, assess- 
ment, ete. which may be levied upon the lands by any Government or local 
authority. Accordingly, it may safely be said that although the Central Govern- 
ment was exempt from paying any land revenue to the Provincial Government 
by reason of the provisions of s. 154 of the Government of India Act, 1935, 
the respondents immediately on acquisition of those lands from the Central 
Government became liable to pay the land revenue to the Provincial Govern- 
ment; and it could not possibly be contended that they were not so liable be- 
canse they were not superior holders in the sense that they did not derive title 
to the lands ‘‘from the Provincial Government.’’ For the purpose of land re- 
venue, they are superior holders having the highest title to lands ‘‘under the 
Provincial Government”’. 


A reference may be made to the definition of ‘‘land revenue” as given in s. 
3(2) of the Bombay City Land Revenue Act, 1876, to show that all the lands 
in the City of Bombay are liable to assessment and not only those title to which 
has been directly derived from the Provincial Government. That syb-section 
runs as follows :— 

“the words ‘land-revenue’ signify any sum of money legally claimable by the Pro- 
vincial Government from any person on account of any land, or interest in or right 
exercisable over land held by or vested in him, under whatever designation such sum 
may be payable;” 

It will appear from this definition that the emphasis is not on the person from 
whom such land revenue is claimable but on the land or interest in or right 
exercisable over land held by or vested in some person. It was, however, con- 
tended on behalf of the respondents that the sum of money comprising the Jand 
revenue must be legally claimable by the Provincial Government and that it 
could be so claimable only from a superior holder who would be having the 
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highest title to land derived from the Provincial Government. We are afraid, 
there is no substance in this contention. The words ‘‘legally claimable’’ only 
refer to the method by which the assessment is fixed and claimed from the 
superior holder. They do not, in our opinion, mean that it would be legally 
claimable only where the superior holder derived his title to land from the 
Provincial Government. It was, further, contended on behalf of the respondents 
that the words ‘‘under the Provincial Government’’ indicated that there must 
be a subsisting relationship between the Provincial Government and the holder 
of the land, as, for example, of lessor and lessee, and that there could be no 
such relationship in case of an outright sale by the Government because the 
word ‘‘under’’ indicated some subsisting interest in the Government. It was 
further urged that if all the lands within the Province of Bombay belonged 
to the Province on the theory that the Crown was the owner of all lands within 
its territories, the words ‘‘under the Provincial Government’’ as used in s. 3(4) 
of the Bombay City Land Revenue Act, 1876, would be redundant. Dealing 
with the first argument that the words ‘‘under the Provincial Government’’ in- 
dicated a subsisting relationship between the Provincial Government and the 
holder, it was conceded by Mr. Gupte, who, though appearing in another appeal 
for one of the lessees from the respondents in this case, was allowed to argue 
the question as regards the construction of s., 3(4) of the Act, that the only 
case which he could conceive of in which there would be subsisting relation- 
ship between the Provincial Government and the holder of a land would be 
the case in which the land was granted by the Provincial Government on a 
lease or some tenure, and he urged that it would be only in that case that the 
Collector would be entitled to levy assessment on the land. In our opinion, this 
construction of the expression ‘‘under the Provincial Government’’ is repug- 
nant to the object and spirit of the Act itself. It is also repugnant to the 
expression ‘‘highest title’? used in the definition of ‘‘superior holder”. 
According to Mr. Gupte, the only title that the Provincial Government 
could create in any land in the City of Bombay would be one of a lessee 
or of a tenure-holder. In that event, it is difficult to conceive the propriety of 
the expression ‘‘highest title’’ as used in the definition of ‘‘superior holder’’. 
The expression ‘‘highest title’’, in our opinion, connotes a competition between 
several types of title or interest created in respect of the same land. As already 
observed above, it was conceded by Mr. Gupte that the Provincial Government 
eould not possibly create more than one right in respect of the same land. How 
then. is the expression ‘‘highest title’? to be explained? It can only be explained 
on the footing that several kinds of estates may simultaneously exist in the 
same land and the superior holder in respect of such land would be the person, 
having the highest estate in that land. Under the English law, the highest estate 
that a person can ever have in land is an estate in fee simple absolute. But 
such person can create several other estates in the same land by an act inter 
vwos. This position is made clear in the following passage from Megarry’s Law 
of Real Property, 2nd edition, at page 40: 

“...At common law it can in general be said that only two distinct legal rights can 
exist at the same time in chattels, namely, possession and ownership. If A lends his 
watch to B, the ownership of the watch remains vested in A, while B has possession of 
it. But in the case of land, a large number of legal rights could and still can exist at 
the same time. Thus the position of Blackacre in 1920 might have been that A was en- 
titled to the land for life, B to a life estate in remainder (i.e., after A’s death), and C 
to the fee simple remainder. At the same time, D might own a lease for 99 years, sub- 
ject to a sub-lease in favour of E for 21 years, and the land might be subject to a mort- 
gage in favour of F, a rentcharge in favour of G, easements such as rights of way in 
favour of H, J, and K, and so on indefinitely. Before 1926 all these estates and interests 
could exist as legal rights, and most, but not all, can exist as legal rights today. 

It may thus be said that in the case of a chattel, ownership will be absolute owner- 
ship; it is either owned outright by one person (or several persons jointly or in common 
with each other) or it is not owned at all. In the case of land, however, the law in 
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theory knows no absolute ownership. The land is held in tenure of the Crown or of 
a subject. It may so be held for various different estates, ie, for a greater or less 
period of time. In popular speech one may refer to X’s ownership of Blackacre; but 
technically, one should speak of X holding Blackacre in fee simple or for a term of years, 
and subject perhaps to easements, mortgages, and the like, which give other people 
limited rights of property in the land. Land law, therefore, has to concern itself with 
many varieties of qualified ownership.” 

Although it is true that the English law of property does not @pply to this 
country ever since the enactment of the Transfer of Property Act in 1882, we 
do have different kinds of transfers of property with different kinds of rights 
accruing therefrom. Thus, A the owner of land may lease it out to B for a 
period of 99 years He may also create a mortgage of that property in favour 
of C. It is open to him to create also a life estate in. favour of D, and go on. 
All these different rights, as admitted by Mr. Gupte, could not possibly be 
ereated by the Provincial Government but they could only be created by a 
person who is the owner of that property and it is only when such rights are 
ereated in respect of the same land that the question of a person having the 
highest title to the land would arise for the purposes of land revenue. Accord- 
ingly, we are of the view that the contention raised by Mr. Gupte that there 
must be a subsisting relationship between the Provincial Government and the 
holder of the land and that some interest must continue to subsist in the Pro- 
vincial Government in the land in order that the holder may be called ‘‘a 
superior holder having the highest title under the Provincial Government’’ is 
not justified. As rightly contended by the learned Advocate General, the words 
‘under the Provincial Government’’ were used in s.3 (4) of the Bombay City 
Land Revenue Act to emphasise the basic theory that all land within the Pro- 
vinee belonged to the Provincial Government. 


Ag regards the second argument that if all the lands in the Province be- 
longed to the Provincial Government, the words ‘‘under the Provincial Govern- 
ment’’ were redundant, the learned Advocate General urged that those words 
were used in that sub-section with a view to leaving nothing for implication 
and also to exclude Government lands from assessment. He further urged that 
it was not as if the Legislature never used expressions in statutes which were 
superfluous in their character and import. According to him, Legislatures have 
been known to use expressions in a statute ex abundanti cautela with a view 
to remove any possible apprehension with regard to the true construction of 
the statute. In this connection, he invited our attention to a passage from 
Craies on Statute Law, 5th edition, at pp. 199-200, which is as follows: 

“| Sometimes a term is defined in an interpretation clause merely ex abundanti 
cautela—that is to say, to prevent the possibility of some common law incident 
relating to that term escaping notice. Thus in Wakefield Local Board of Health v. West 
Riding and Grimsby Railway Company, it appeared that by section 3 of the Railways 
Clauses Consolidation Act, 1845, the term ‘justice of the peace’ is defined as ‘justice of 
the peace acting for the...place where the matter requiring the cognisance of a justice 
shall arise, and who shall not be interested in the matter.’ It was therefore argued that 
by this definition jurisdiction was altogether taken away from a justice who was interested 
in the matter, and that this objection could not be waived. But it was held that the latter 
words of the definition were merely declaratory of the common law, and were only added 
ex abundanti cautela; ‘in the apprehension’, as Cockburn, C.J., said ‘that justices, if not 
warned of what the law is, might act although interested. Had it been intended to 
render an interested justicé absolutely incompetent, notwithstanding that both parties 
might waive the objection. a positive enactment to this effect would have been inserted.’” 

The Advocate General also cited a passage from the judgment of Stephen J. 
In re Castion® to show that expressions, though not absolutely necessary for 
purposes of the statute, are sometimes used therein with a view to prevent 
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people from misunderstanding the provisions of the statute. That passage is 
as follows -—~ 


“1 think that my late friend Mr. Mill made a mistake upon the subject, probably 
because he was not accustomed to use language with that degree of precision which is 
essential to everyone who has ever had, as I have had on many occasions, to draft Acts 
of Parliament, which, although they may be easy to understand, people continually try 
to misunderstand, and in which therefore it is not enowgh to attain to a degree of 
precision whioh a person reading in good faith can understand; but it is necessary to 
attain if possible to a degree of precision which a person reading in bad faith cannot 
misunderstand. It is all the better if he cannot pretend to misunderstand it.” 

Reference was also made by the learned Advocate General to a passage in 
Commissioners for Special Purposes of Income Tax v. Pemsel’ for the purpose 
of showmg that the purpose of the Act must always be taken into account while 
construing the Act. It was in the light of this principle that we have already 
observed in the earlier part of the judgment that the purpose of the Bombay 
City Land Revenue Act, 1876, would be completely frustrated if the assess- 
ment is to be levied only upon those lands in the City of Bombay to which 
title is directly derived from the Provincial Government, as in the case of a 
lease or as where it is granted on some tenure. 

The proposition that the same expression used in different statutes need not 
necessarily have the same meaning but the meaning of such expression would 
depend upon the context and setting of such statutes is Jaid down by the 
Supreme Court in M.P.V. Sundararamicr & Co. v. The State of Andhra Pradesh®. 
In that case it was contended that the same provision expressed in ipsissima 
verba could not have one meaning in art. 286(7) (a) and quite a different 
one in s. 22 of the Andhra (Madras) General Sales Tax Act, 1939; and that 
on the construction put by the Supreme Court on the Explanation of art. 286 
(1) (a), the Explanation to s. 22 of the Andhra (Madras) Act must be inter- 
preted as prohibiting States other than Andhra from taxing sales under which 
goods were delivered for consumption outside those States, even though pro- 
perty passed inside them, and not as authorising the State of Andhra to tax 
sales in which goods were delivered therein for consumption, even though pro- 
perty in the goods passed outside that State. In answering this contention, 
Venkatarama Aiyar J. observed that the error in that argument Jay in that it 
focussed attention exclusively on the terms in which the Explanations were 
couched in art. 286(7) (a) and in s. 22, and completely overlooked the funda- 
mental difference in the context and setting of those two enactments. At page 
1446 his Lordship observed as follows :— 


“. In its context and setting, therefore, the Explanation to s. 22 must mean that it 
authorises the State of Madras to impose a tax on sales falling within its purview. Thus, 
while in the context of Art. 286(1)(a) the Explanation thereto could be construed as 
purely negative in character though positive in form, it cannot be so construed in its 
setting in s, 22 of the Madras Act, where it must have a positive content.” 

These observations of Venkatarama Aiyar J. furnish, in our opinion, adequate 
answer to the contention raised on behalf of the respondents in this case that 
the word ‘‘under’’ as used in s. 3 (4) of the Bombay City Land Revenue Act, 
1876, must be construed to mean, irrespective of the context and setting in 
which it has been used, in its literal sense as defined in the Oxford Dictionary, 
Vol IX, at page 121, under letter ‘U’, as meaning ‘with reference to deriva- 
tive rights’ or ‘as a tenant’. We need hardly repeat that this meaning cannot 
possibly be assigned to the expression ‘‘under’’ as used in reference to the 
definition of ‘‘superior holder’’ in the Bombay City Land Revenue Act, 1876; 
for, by assigning that meaning to that expression the very purpose of the Act 
would be frustrated and there would probably be no land in the City of Bom- 
bay which would be liable to be assessed to land revenue. 

The question was then raised by the learned counsel for the respondents that 
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there was no provision in the Government of India Act, 1935, which endowed 
the Provincial Government with sovereign right of the Crown over all the 
lands situated within the territory of such Government and that, therefore, 
no other meaning could be assigned to the expression ‘‘under the Provincial 
Government’’ as used in connection with the definition of ‘‘superior holder’’ 
in the Bombay City Land Revenue Act, 1876, than the one contended, for by 
the respondents. The learned Advocate Gencral in answer to this contention 
invited our attention to s. 174 of the Government of India Act, 1935, and 
Item 21 in List II of the Seventh Schedule to that Act, and urged that though 
escheat aud treasure trove formed the subject-matter of the prerogatives of 
the Crown, those prerogatives were transferred to the Provincial Government 
by virtue of s. 174 in the first case and Item 21 in List II of the Seventh 
Schedule in the second case. Section 174 of that Act-provides as follows :- 
“Subject as hereinafter provided, any property in India accruing to His Majesty by 
escheat or lapse, or as bona vacantia for want of a rightful owner, shall, if it is properly 
situate in a Province, vest in His Majesty for the purposes of the Government of that 
Province, and shall in any other case vest in His Majesty for the purposes of the 
Government of the Dominion”. 
The section is followed by a proviso with which we are not concerned in this 
case. Item 21 referred to above enumerates the subjects in respect of which 
the Provincial Legislature has been empowered to legislate and one of these 
subjects is treasure trove. It was urged by the learned Advocate General that 
these provisions really indicated that the prerogative rights of the Crown with 
regard to escheat and treasure trove were transferred to the Provincial Govern- 
ment. Jt was also urged that it was fallacious to contend that the Crown was 
one and indivisible and that the prerogatives of the Crown could well be 
distributed, so far as this country was concerned, among the Central Govern- 
ment as also the Provincial Government. In our opinion, s. 174 referred to 
above does support the proposition that the Crown is not always one and 
indivisible, and that its powers and prerogatives could be distributed amougst 
several Government authorities. That section provides for the distribution of 
the Crown’s prerogative of escheat both to the Dominion Government and the 
Provincial Government according as the property accruing by escheat or lapse 
as bona vacantia for want of rightful owner was situated outside the Provinces 
or in a Provinee. A reference may be made in this connection also to Attorney- 
General of Ontario v. Mercer, 9 in which the Privy Council held that lands in 
Canada escheated to the Crown for defect of heirs belonged to the province in 
which they were situated, and not to the Dominion. In that case, on September 
28, 1878, the appellant filed an information on behalf of the Crown to re- 
cover from the respondent and others possession of certain piece of land in the 
city of Torénto in the province of Ontario, being part of the real estate of 
Andrew F. Mercer, who died intestate on June 13, 1871, and without leaving 
any heirs or next of kin. The respondent demurred thereto for want of equity. 
The first Court held in favour of the appellant that the land had escheated to 
the Crown for the benefit of the province. The Dominion Government appealed 
in the name of the respondent, and it was agreed between the two Governments 
that the appeal should be limited to the question whether the Government of 
Canada or that of Ontario was entitled to lands situated in the province of 
Ontario.and escheated to the Crown for want of heirs. The Supreme Court 
by a majority reversed the judgments of the Courts below and dismissed the 
information. The reasons stated shortly were that escheat was not a rever- 
sionary right but a fiscal prerogative; that the feudal system had never existed 
in Canada; that the privileges of the provinces were surrendered as a pre- 
liminary to the Confederation effected by the British North America Act, 1867; 
that by that Act all duties and revenues were iransferred to the Dominion and 
to be appropriated to the public service of Canada; and that the Act did not 
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confer on the Government or Legislature of Ontario any right to receive or 
dispose of the revenue arising from escheated estates situate in the province. 
The appellant took a further appeal to the Privy Council against the decision 
of the Supreme Court. On a construction of the relevant sections of the British 
North America Act, 1867, the Privy Council came to the conclusion that the 
escheat in question belonged to the province of Ontario in view of the fact that 
the land was situated in the province of Ontario. This decision of the Privy 
Council was gbviously based upon the theory that the prerogative right of the 
Crown to escheat could be distributed among the Dominion and the Provinces 
in a country where the Provinces were granted autonomy in regard to their 
government. It may be observed that the Government of India Act, 1935, was 
based upon the aforesaid Canadian statute, and it was held by Gwyer C. J. in 
Subrahmanyan Chettiar v. Muttuswami Goundan,'° that the principles laid 
down by the Judicial Committee in decisions interpreting the provisions of the 
British North America Act, distributing legislative power between the Dominion 
and the Provincial Parliaments may be accepted as a guide for the interpreta- 
tion of s. 100 of the Constitution Act and the Lists in Schedule VII of that 
Act. Accordingly, it must be held that the Crown is not one and indivisible in 
the sense that, its prerogatives can only be held by the Dominion Government 
in case of a Dominion and not by the Provinces which have been carved out 
from such Dominion and granted provincial autonomy by an Act of Parlia- 
ment. It must, further, be held that inasmueh as the prerogative right of the 
Crown to escheat arises out of its prerogative right of ownership over all the 
lands situated within its territories, the latter prerogative necessarily devolves 
upon the Provincial Government, so that lands situated within the territory 
of a Province could be said to be held by their occupants from or under the 
Provincial Government for the purposes of land revenue. 


A good deal of controversy was raised before us on the question as to whether 
the English Law of Real Property applied to the sale of the lands in suit by 
the Central Government to the respondents in this case, so that what passed 
to the respondents under the conveyance of 1938 was only an estate in fee 
simple absolute. The respondents by the amendment of their plaint pleaded 
that the conveyance in their favour was governed by s. 16 of the Conveyance 
of Land Act, 1854, and that what was conveyed to them in the lands in suit 
was only an estate in fee simple absolute free from all assessment of land 
revenue, On the other hand, it was contended by the appellant in his supple- 
mentary written statement that that section did not apply to the conveyance 
in question, and that what was conveyed to the respondents by the Central 
Government were all the rights of ownership which the Central Govern- 
‘ ment possessed in those lands in consequence of the acquisition there- 
of in 1864-66. At the hearing of this appeal, however, Mr. Gupte on behalf of 
the respondents contended that the English Law of Real Property did not apply 
to the conveyance in question and that the respondents had become absolute 
owners of the lands in suit by virtue of the conveyance passed in their favour 
by the Central Government. He urged that consequent upon this conveyance 
no interest at all remained in the Central Government which could devolve 
on the Provincial Government, so that the respondents could be said to hold 
the lands under the Provincial Government. The learned Advocate General on 
his part urged that the English Law of Real ‘Property did apply to the 
transaction in question, that the respondents only acquired an estate in fee 
simple in the lands in question by the conveyance passed in their favour, 
that the Central Government had retained the freehold reversion to them- 
selves aud that that reversion had devolved upon the Provincial Government 
and that, accordingly, the respondents could well be said to be having the 
highest title to the lands in question under the Provincial Government. We 
have already held, and it was conceded by the learned Advocate General 
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that there was no provision in the Government of India Act, 1935, by which in 
case the English Law applied to the transaction in question the reversion 
that remained in the Central Government was transferred to the Provincial 
Government. We must, however, deal with the contention raised by Mr. Gupte, 
though contrary to his own pleading, that the Central Government up to the 
date of the conveyance in favour of the respondents was the absolute owner 
of lands in suit in consequence of the merger of all the outstanding 
interests therein. as- far back as in 1864-66 when they were acquired for the 
purposes of the B.B. & C.I. Railway and this absolute ownership was trans- 
ferred by the Central Government to the respondents by the conveyance of 1938 
some time after the Government of India Act, 1935, had come into force. It was 
contended that inasmuch as, despite the fact that the Government of India 
Act, 1935, came into force on April 1, 1937, the Central Government continued 
as the absolute owner of the lands in suit, the Central Government could not 
be said to hold those lands under the Provincial Government even for the 
purposes of land revenue on the assumption that the lands in the hands of 
the Central Government were liable to pay such revenue. It was, accordingly, 
urged that the respondents were likewise absolute owners of those lands and 
they, too, were not liable to pay any assessment to the Provincial Government. 
In our opinion, however, there is a clear fallacy in this contention. On April 
1, 1937, on which date the Government of India Act, 1935, came into force, 
the prerogative right of the sovereign over all the lands situated within a 
Provinee was transferred to the Provincial Government and, therefore, the 
Central Government began to hold the lands in question under the Provincial 
Government and that such lands became immediately liable to pay land re- 
venue to the Provincial Government under the provisions of the Bombay City 
Land Revenue Act, 1876. Section 154 of the Government of India Act, how- 
ever, specifically provided for an exemption of these lands from all taxes that 
might be imposed by any authority within a province and, therefore, the Central 
Government, though holding the lands under the Provincial Government as 
superior holders thereof within the meaning of s. 3(4) of the Bombay City 
Land Revenue Act of 1876, was not liable to pay any land revenue to the 
Provincial Government. The moment, however, these lands were acquired by 
the respondents under the conveyance executed by the Central Government 
in their favour in 1938, the lands were no longer exempt from payment of 
land revenue to the Provincial Government and the respondents, stepping as 
they did into the shoes of the Central Government as superior holders in res- 
pect of these lands, became liable to pay land revenue in respect of these lands 
to the Provincial Government. As Chandavarkar J. observed in Vinayak v. 
Collector of Bombay,11 whem the respondents acquired the lands from the 
Central Government they acquired them subject to the paramount right 
of the Provincial Government to assess them for the purposes of land 
revenue from time to time according to the exigencies of administration. It is 
undoubtedly true that in case of an outright sale of land a purchaser cannot 
be said to hold it under the vendor. The question in this case, however, is not 
whether the respondents held the.lands under the Central Government as their 
vendor. The question is whether they held the lands under the Provincial 
Goverument which had nothing whatever to do with the sale of the lands by the 
Central Government in their favour. As we have already observed, on the 
creation of autonomous Provinees in British India by the Government of India 
Act, 1935, sovereignty of the Crown over the territories constituting such Pro- 
vinces was transferred to the Provincial Governments and all lands situated 
within the territories of a Province began to be held by the respective owners 
thereof under the Provincial Government concerned. Even on the assumption 
that the English Law of Property applied to these lands after the commence- 
ment of the Government of India Act, 1935, the Provincial Government being 
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the Lord Paramount in respect of all the lands situated within its territories, 
the Central Government held the lands in suit on an estate in fee simple 
and such an estate being freely transferable under the English law, all that 
was possessed by the Central Government in these lands was transferred to 
the respondents by the conveyance executed by, the Central Government in 
their favour in 1938 and the respondents, too, accordingly held the lands on 
an estate in fee simple under the Provincial Government. In either event, the 
respondents could not escape being held liable as superior holders having the 
highest title to the lands in question under the Provincial Government to pay 
land revenue in respect of those lands. 

We, accordingly, hold that the learned Revenue Judge was in error in holding 
that the respondents were not superior holders within the meaning of the Bom- 
bay City Land Revenue Act, 1876, in respect of the lands purchased by them 
from the Central Government in 1938 and that, therefore, the Collector was 
not entitled to fix and levy any assessment upon those lands. In our opinion, 
the respondents are superior holders within the meaning of the Act and as such 
they are liable to pay land revenue to the Provincial Government in respect 
of the lands held by them. 

It may be noted that in view of the decision of the Supreme Court in Mistri’s 
case, the respondents did not contend before us or before the learned Revenue 
Judge that they as superior holders had any right in limitation of the right 
of the Government to assess, as pleaded by them in their plaint. As already 
observed in an earlier part of the judgment, the conveyance in Mfistri’s case 
was in terms similar to those of the conveyance in favour of the respondents 
in this case; and it was urged on behalf of the plaintiff in that case that they 
had a right in limitation of the right of the Provincial Government to assess 
the lands in their possession because the Central Government, from which they 
had purchased the lands was exempt from paying any land revenue to the Pro- 
vincial Government in respect of those lands and accordingly, they themselves 
were also exempt from the payment of such revenue; and, alternatively, they 
were liable to pay only such assessment to the Provincial Government as was 
being paid to the Hast India Co. and later to the Government of India by 
then holders of those lands under the terms of the Foras tenura prior to the 
acquisition thereof by the Central Government in 1864-66 for the purposes of 
B.B. & C.I. Railway. Both these contentions, though upheld by the -learned 
Revenue Judge and the High Court on appeal, were rejected by the Supreme 
Court, and it was held that where there was an absolute sale by the Crown it 
did not necessarily import that the land was conveyed revenue-free and that 
the Foras tenure became extinguished when the lands were acquired under the 
land acquisition proceedings and was incapable of coming back to life when 
the lands were sold to the respondents, and accordingly, the respondents could 
not claim a right to pay assessment only at the rate at which it was payable 
under the Foras Act. The contentions raised by the respondents in this case 
in their plaint were the same as were raised by the plaintiffs in Mtstrt’s case 
as aforesaid; and it was in the fitness of things that the respondents in this 
case were advised not to raise those contentions before us in this appeal. 

The next point that was argued by the learned Advocate General before us 
was that the learned Revenue Judge was in error in holding that the notices 
issued by the Collector under s. 8 of the Act to the respondents purporting 
to levy assessment and seeking to recover assessment for five years were invalid 
because of their being retrospective. It appears from the judgment of the learn- 
ed Revenue Judge that it was conceded by the learned counsel for the appellant 
that the assessment could not be levied retrospectively, but it was contended 
that the notices for that reason were not wholly bad and the assessment was 
not invalid. It was urged that the appellant might not be able to recover the 
assessment for the period of five years from April 1, 1938, up to the date of 
the notices (exh. K), namely, June 29, 1943. It was, however, pointed out that 
the 50 years’ period for which the assessment appeared to have been fixed by 
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the notices commenced from April 1, 1938, would nevertheless stand though 
the appellant might not be able to recover the assessment for the first five 
years. On the other hand, it was contended by the learned counsel for the res- 
pondents before the learned Revenue Judge that the notices were wholly bad 
because the determination of the period for which the assessment was fixed was 
left vague, in the sense that if the Collector could not start levying assessment 
from April 1, 1938, then it was not clear as to from what date the period of 
50 years would begin. On these contentions the learned Revenue Judge thought 
that the better opinion was that the notices were invalid because the Collector 
had no power under s. 8 to give retrospective effect to an assessment. In support 
of his so thinking he relied upon certain observations of Scott J. in Shapurji 
Jivanji v. The Collector of Bombay’? which were to the effect that a new 
assessment could not be levied with retrospective operation, that such an assess- 
ment could be prospective only and applicable from the time that it was actual- 
ly made by the Collector. The learned Advocate General contended that on the 
facts in Shapurjs’s case it was clear that no declaration was sought by the 
plaintiff that the notice fixing and levying the assessment with retrospective 
effect was wholly bad on account of the fact that it was retrospective in opera- 
tion. In that case, the plaintiff was the holder of certain land in the island of 
Bombay called foras or foras-toka land. He and his predecessors-in-title had 
held the said land for upwards of sixty years and had paid a certain fixed 
assessment to Government. On July 31, 1882, the Collector of Bombay claiming 
to act under powers conferred by Bombay Act II of 1876 and under the order 
and with the sanction of Government contained in a Government Resolution, 
dated August 14, 1879, gave notice to the plaintiff that the assessment pay- 
able in respect of the said lands was enhanced. He claimed the increased rent 
not merely for the future, but also for two previous years (1879-80 and 1880-81) 
subsequent to the date of the Government Resolution of August 14, 1879. 
The plaintiff paid under protest, for the said two years, the sum of Rs. 442-8-2 
in excess of his previous assessment, and then sued to recover that amount 
from the defendant. The plaintiff prayed by his plaint for a declaration that 
there was ‘‘a right on the part of the plaintiff in limitation of the right of 
Government, in consequence of a specific limit to assessment having been esta- 
blished and preserved, in respect of the said lands, to possess and hold the 
same at the rent or assessment hitherto paid by the plaintiff and that the Col- 
lector of Bombay had no right to increase the plaintiffs rent or assessment 
beyond such specific limit; and that the defendant should be ordered to repay 
to the plaintiff the said sum of Rs. 442-8-2’’. It was held by Scott J. that no 
grant, contract or law emanating from Government being proved to have eman- 
ated from Government conferring on the lands in question a right to a fixed 
and permanent rate of assessment, the assessment on these lands was liable 
to enhancement, and that the plaintiff was only liable to the enhanced rate 
of assessment from the time at which it was actually made by the Collector, 
and that he (the plaintiff) was, therefore, entitled to be repaid the sum sued 
for. It would thus appear that all that was held on the question of the Col- 
lector’s right to recover enhanced assessment retrospectively was that, in the 
absence of anything in the terms of the Government Resolution to show any 
intention to give retrospective effect to the new assessment, the Collector could 
not call upon the plaintiff to pay the assessment for the two preceding years 
and that, therefore, the plaintiff was entitled to the return of the excess amount 
that he had claimed. It is true that it was not contended by the plaintiff in that 
case that the notice fixing and levying enhanced assessment in that case retro- 
spectively was wholly bad by reason of its being retrospective in operation 
and that what the plaintiff had claimed was the excess amount that he had paid 
for the two years. Nevertheless, it is clear from the decision of that case that 
wherever an assessment is made with retrospective effect the assessee would 
not be liable to pay the assessment for the years prior to the date of the 
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notice; but that in itself would not be an adequate ground to render the whole 
notice invalid. The assessment fixed by the Collector would certainly be valid 
as from the date on which it was fixed with prospective operation. The learned 
Revenue Judge, however, felt the difficulty in taking this view of the notices, 
in the present case, because if the Collector made an assessment in 1943 and 
ealeulated the value of the land (say Rs. 40 per sq. yard) but made the assess- 
ment retrospective from 1938, then one did not know whether he considered 
Rs. 40 per sq. yard to be a reasonable price in 1988 or 1943. It was mainly 
upon this consideration that the learned Revenue Judge felt inclined to hold 
that the notices were not good enough even for their prospective operation and 
they were wholly void. In our opinion, the learned Revenue Judge fell into an 
error in relying upon the aforesaid consideration for the purpose of discarding 
the notices as wholly invalid. It is certainly true that the prices of land in 1938 
in the City of Bombay were very much lower than those in 1943 when the 
second World War was on. Nevertheless, no injustice would result to the res- 
pondents so long as they were liable to pay the assessment as from the date 
of the notices. If the Collector had fixed the assessment on the basis of the value 
of the lands in 1938, the respondents would be paying very much less as and by 
way of land revenue than what would have been legitimately due from them 
on the basis of the value in 1943. If thé Collector had taken the value of the 
land in 1948, the respondents would not be liable to pay assessment fixed on 
such value for any period prior to the date of the notice and they would be 
paying just the amount of revenue which would be legitimately due from them 
on the basis of the value of the land in 1943. In our opinion, therefore, the 
learned Revenue Judge was not right in holding that the notices (exh. K) in the 
case could not be operative even prospectively. 


A reference may also be made in this connection to Ahmedabad Ginning & 
Manufacturing Co., Lid. v. Secretary of State. 13 In that case, the Collector had 
fixed an enhanced rate of assessment and sought to levy it retrospectively. The 
plaintiff contested the Collector’s right to levy any assessment with retrospec- 
tive effect. Following the decision in Shapurji’s case it was held that the Col- ` 
lector had no right to fix and levy assessment with retrospective effect, and that 
the plaintiff was entitled to the refund of the whole of the amount recovered in 
respect of the period prior to the fixing of the assessment. While dealing with 
this question, Broomfield J. observed at page 273 as follows:- 

“But the appellant challenges the right of Government to recover altered assessment 
retrospectively in respect of any of the lands. The Collector’s order fixing the new 
assessments was passed in June, 1927, They have been recovered for the years 1925-26, 
1928-27 and 1927-28. It is contended, and I think rightly, that there is no right of re- 
covery for the first two years. As I have said already in another connection, the assess~ 
ments fixed at the first revision continued in force until revised, that is until June, 1927. 
No authority has been referred to in support of the Collector’s power to levy revised 
assessments retrospectively. On the other hand Shapurji Jivanji v. The Collector of 
Bombay is against it. 

The plaintiff, therefore, is entitled to the refund of the whole amount recovered in 
respect of the years 1925-26 and 1926-27, and to the refund of the amount recovered for 
1927-28 in respect of the lands converted on February 2, 1863, February 14, 1877, August 
17, 1877,...March 14, 1883, November 29, 1886, April 4, 1887, and May 27, 1888, 
that is the first eight plots in the appended Statement A. He is also entitled to interest 
on this amount at six per cent.” 

It may be observed that in this case also it was not contended by the plaintiff 
that the notice fixing and levying the assessment was wholly void inasmuch as the 
Collector had demanded the payment of assessment with retrospective effect. In 
our opinion, such a contention could not possibly be raised at all, because fixing 
and levying assessment is one thing and recovery of assessment is another. In 
the present case, the notices issued by the Collector to the respondents being 11 
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in number were all dated June 29, 1943, and the tenor of all these notices was 
the same, except for the survey number and the amount of assessment. The form 
of these notices is as follows :- 

Re: Assessment of old B.B. & C.I. Railway land at Sleater Road bearing C.S. No.... 
of Tardeo Dn. Plot No.... 

Sir, 

With reference to the above, I have the honour to state that Government has been 
pleased to sanction the assessment of Rs...... p.a. on the land bearing C.S. No...... of 
Tardeo Division with a guarantee period of 50 years from 1-4-1938. I have, therefore, 
assessed the above land accordingly. 

2. I now request you to pay into this office the assessment for five years (ie. From 
1-4-1938 to 31-3-1943), already due, at an early date. 

: Your obedient servant, 
Collector of Bombay. 


It will appear from the form of this notice that it was addressed to the res- 
pondents under s. 9 of the Bombay City Land Revenue Act, 1876, for the pur- į 
pose of intimating to them the amount of assessment that the Collector had fixed. 
Section 9, however, does not contemplate any notice of demand for payment of 
land revenue. That section only deals with the settlement of land revenue with 
the superior holder of the land, in the sense that the Collector has only to give 
an intimation of the assessment fixed by him in respect of any particular land 
to the superior holder thereof, so that the assessment may be binding on him. 
The second paragraph of the notice, however, refers to the demand for payment 
for the past five years. This may be regarded as a notice under s. 10 of the Act, 
the second paragraph whereof deals with a notice of demand for arrears of land 
revenue. In our opinion, the notice with regard to fixing of land revenue is 
clearly severable from the notice demanding payment thereof for the past five : 
years. So far as the latter notice is concerned, it might well be ignored by the 
respondents. But just because the respondents were not liable to pay the assess- 
ment for the years 1938 to 1948, it would not mean that the assessment fixed by; , 
the Collector and intimated to the respondents by the first paragraph of the’ 
notice was invalid. The first paragraph of the notice undoubtedly intimates to 
the respondents the amount of assessment fixed by the Collector as from 1938 for 
a period of 50 years. That by itself, however, would not invalidate the assessment 
as such in so far as it was leviable as from the date of the notice. The period of 
50 years, instead of being counted from 1938, would be calculated from the date 
of the notice; and the learned Advocate General fairly conceded that that would 
be so. It may be noted that the statute does not require that the assessment 
should be fixed for any particular number of years. But we were told that it 
was just a matter of Government policy that the assessment should be fixed for 
a certain number of years, so that the holders of lands may have a fixity of ten- 
ure for that period of years without any apprehension of the assessment being 
enhanced in the meantime. In these circumstances, we are not inclined to agree 
with the learned Revenue Judge that just because the Collector fixed the assess- 
ment with retrospective effect and demanded payment thereof from 1938, the en- 
tire assessment was invalid and ineffective, or that the notices given by the Col- 
lector intimating to the respondents the amount of assessment that he had fixed 
were wholly invalid. On the contrary, in our opinion, the notices are invalid 
only in so far as they demand payment of assessment for the period prior to the 
date thereof; for their futiire operation, they are perfectly valid. It may further 
be noted that if any payment has been made by the respondents in respect of 
any period prior to the date of the notices, the recovery of such assessment by 
the Government would be illegal and the amount so received by the Government 
would be liable to be refunded to the respondents. This position is made clear 
in a recent decision of the Supreme Court in Sales Taz Officer v. Kanhaiya Lal'+ 
in which it was observed that where it was once established that the payment, 
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even though it be of a tax, had been made by the party labouring under a mis- 
take of law, the party was entitled to recover the same and the party receiving 
the same was bound to repay or return it. No distinction could be made in res- 
pect of a tax liability on a plain reading of the terms of s. 72 of the Contract 
Act. To hold that a tax paid by mistake of law could not be recovered under s. 
72 would be not to interpret the law but to make a law by adding some such words 

“otherwise than by way of taxes” after the word ‘‘paid’’. Accordingly, the 
utmost that could be said about the validity or otherwise of the notices in ques- 
tion would be that the assessment fixed by the Collector was not invalid but that. 
inasmuch as he had no right to demand payment of such assessment for any 
period prior to the date of the notice, the recovery made by him of any assess- 
ment for such period would be illegal and he would be liable to return the amount 
go recovered to the respondents. Except to this extent, the notices would, in our 
opinion, be perfectly valid and operative. 

In the result, the appeal is partly allowed, the decree passed. by the learned 
Revenue Judge i in terms of prayers (c), (d) and (f) of the plaint is set aside 
and there will be a decree only in terms of prayer (e) of the plaint. 

The respondents shall pay the costs of the suit and the appeal on the basis 
adopted by the learned Revenue Judge and specified in his judgment in this 


case. 
Appeal partly alowed. 


[NAGPUR BENCH] 


Before Mr. Justice Patel and Mr. Justice Wagle. 


NAMDEO CHINTAMAN MARATHE v. SHALIGRAM MOTIRAM BONDE.” 


Berar Land Revenue Code, 1928, Sec. 174—Transfer of Property Act (IV of 1882), 
Secs. 5, 52, 58 (c)—Specific Relief Act (I of 1877), Sec. 27—Sale-deed in respect of 
land executed by owner of land—Vendee on same day and time as sale deed by 
another document agreeing to re~convey land to vendor—Suit under s.174 by pre- 
emptor to exercise right of pre-emption—Land reconveyed by vendee to vendor— 
Whether agreement of reconveyance defeats right of pre-emption. 


Where the right of the vendor to reconveyance of the property by the vendee arises 
at the same time as and by reason of the sale itself though not embodied in the sale 
deed itself, the subsequent transfer in the vendor’s favour by the vendee does not 
contravene the principle of s. 174(4) of the Berar Land Revenue Code, 1928, and it 
would not give a right to the pre-emptor to avoid the reconveyance. 

Bishan Singh v. Khazan Singh,’ applied. 
Sakharam v. Dashrath, agreed with. 
Lataji v. Krishna}; disapproved. 

Radhakishan v. Shridhar; Ramdeo v. Gangubai,’ Mohammad Ismail v. Ramrao 

Shamrao’ and Chunchun Jha v. Ebadat Ali,’ referred to. 


One Namdeo (defendant No. 2), who was the original owner of two survey 
numbers of mouza Shelu Najik, sold the survey numbers by a sale-deed dated 
July 17, 1951, to Shri Akalkot Swami Maharaj Sansthan, Murtizapur (defendant 
No. 1). Contemporaneously, with this sale, there was an agreement between 


"Decided, August 9, 1962. Letters Patent 1 [1958] ALR. 8.0. 838. 
Appeal No. 6 of 1961 (with Letters Patent 2 [1953] Nag. 518. 
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of Badkas J., in Second Appeal No. 619 of 4 [1960] N.L.J. 684, S.C. 
1956, confirming the decision of M. Z. Hasan, & [1951] Nag. 830, x.B. 
First Additional District Judge at Akola, in 6 (1953) Latters Patent A No. 21 of 
ie ivi Sree) No. 20-A of 1955, confirming the 1949, decided by Hidayatullah and 
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the purchaser, the Sansthan, and defendant No. 2, that the Sansthan would 
reconvey the property purchased by it to defendant No. 2 within a period of 
two years on his paying the consideration mentioned in the sale-deed. This 
agreement was also executed on July 17, 1951, and was also registered. Shali- 
gram and Tulsiram (plaintiffs) who were the co-occupants in the two survey 
numbers filed their suits on July 16, 1952. During the pendency of these suits, 
the Sansthan reconveyed the properties covered by the sale-deed to defendant 
No, 2 on April 12, 1953. In the two suits, defendants contended that the trans- 
action of sale in favour of the Sansthan was a loan transaction, that the con- 
temporaneous registered agreement of reconveyance was binding on the plain- 
tiffs who claimed only a substitution in place of the original vendor, the San- 
sthan, that the reconveyance had extinguished the original transaction of sale 
and, therefore, the plaintiffs had no right of pre-emption. As against the con- 
tention of the plaintiffs, that the transfer by way of reconveyance in favour of 
defendant No. 2 was affected by s. 52 of the Transfer of Property Act it was 
contended that defendant No. 2 had a superior right and, therefore, he could 
take the reconveyance even during the pendency of the suits filed by the plain- 
tiffs and that, therefore, the reconveyance was not affected by s. 52 of the 
Transfer of Property Act. Defendant No. 2 also urged that the pre-emption 
money should be made payable to him as he had taken the reconveyance. All 
these contentions were negatived by the trial Court. In the first appeals, the 
contention that the transaction between the Sansthan and defendant No. 2 was 
a transaction of loan was not pressed but the other contentions raised in the 
trial Court were reiterated. The appellate Court negatived all those contentions 
and confirmed the decrees for pre-emption. In the second appeals, the conten- 
tions which were raised before the lower Appellate Court were again reiterated. 
The appeals were heard together by Badkas, J., who in his judgment, delivered 
on August 8, 1961, observed as follows :— 


Bapgas J. Mr. Bobde, in the argument, has referred to a case reported in 
Ramdeo v. Gangubai’ in which the case reported in Krishnabai v. Madhukar? 
has been overruled, In the Full Bench case reported in Ramdeo v. Gangubai 
it was held that a person who has a superior right of pre-emption can, by pri- 
vate treaty, obtain from the original vendee a good title as against an inferior 
pre-emptor who files his suit either before or after the private transaction in 
favour of the superior pre-emptor. In that case it has been observed (p. 838): 

“The point of lis pendens remains for consideration. That pre-emption suits are no 
exception to the doctrine of lis pendens as enacted in section 52 of the Transfer of Pro- 
perty Act is no longer open to question after the decision of their Lordships of the 
Privy Council in Hans Nath v. Ragho Prasad Singh.’ But the decision does not justify 
the inference that a transfer to a superior pre-emptor within limitations is affected by 
the doctrine of lis pendens.” 

Tt has, therefore, been held that a transfer made in answer to a claim founded 
on a right prior and superior to the one in litigation is outside the rule of hs 
pendens. It would appear from this decision that the doctrine of lis pendens 
applies even to suit for pre-emption. In the instant case, Namdeo had taken 
the transfer on April 12, 1953, that is, during the pendency of the suits filed by 
the two plaintiffs. The transfer was, therefore, prima facie affected by s. 52 of 
the Transfer of Property Act. But this transfer could be saved if it was possi- 
ble to hold that the transfer in favour of Namdeo was founded on a right prior 
and superior to the one which was being enforced in the two suits by the two 
plaintiffs. 

_ Mr. Bobde has contended that Namdeo had such a superior right because 
contemporaneously with the sale, dated July 17, 1951, there was also an agree- 


1 [1951] Nag. 830, x.B. 3 (1931) LL.R. 54 All. 189, r.o. 
2 [1946] Nag. 758. 


T er ae 
“s TRA 


1962.] NAMDEO CHINTAMAN V. SHALIGRAM (4.C.J.)—Badkas J. 281 


ment for reconveyance between the vendor and the vendee on. the said date and 
the said agreement was also registered. Last clause of s. 54 of the Transfer of 
Property Act enacts that a contract for the sale of immovable property is a 
contract that a sale of such property shall take place on terms settled between 
the parties and that it does not, of itself, create any interest in, or charge on, such 
property. It would appear that a person who contracts to buy land, has no 
interest in the land. The contract is only personal and binds the parties to 
that contract. "When Namdeo transferred the fields in favour of the defendant 
Sansthan by sale-deed, dated July 17, 1951, the title had passed to the defend- 
ant Sansthan. Namdeo no more remained the owner of the survey numbers. 
He had left no interest with him in these survey numbers. This transfer was 
effected by Namdeo without issuing a notice to the co-occupants as contemplated 
by s. 176 of the Berar Land Revenue Code. 

Section 183 of the Berar Land Revenue Code provides that when an occupant 
in a survey number transfers his interest by any of the transfers contemplated 
in ss. 176 and 178 and no notice~has been given as required by these sections, the 
other occupants in the survey number shall have a right to pre-empt the inte- 
rest transferred, and that such right may be enforced by civil suit, and in all 
such cases the Court shall have power to examine the transaction and fix a fair 
consideration for the interest to be pre-empted. Sub-section (4) of s. 174 of 
the Berar Land Revenue Code provides that when any right of pre-emption in 
any interest in a survey number has been enforced under any of the provisions 
of this Chapter, any transfer of such interest made subsequently to the transfer 
in respect of which the right arose, shall be voidable at the instance of the occu- 
pant enforcing that right. The plaintiff in the two suits had thus obtained a 
right to enforce the right of pre-emption when Namdeo transferred the survey 
numbers by sale to the defendant Sansthan on July 17, 1951, and this right was 
enforced by them by filing civil suits on July 16, 1952. The agreement of re- 
conveyance, which was comtemporaneously entered into, gave a right to Namdeo 
to take a sale-deed within two years but this was an agreement personally bind- 
ing on the defendant Sansthan. The agreement did not create any right in the 
property in favour of Namdeo. Such an agreement could not run with the 
land. Therefore, when the sale was effected on July 17, 1951, the plaintiffs got 
absolute right to pre-empt the survey numbers which were the subject-matter 
of the sale. The agreement of reconveyance could not be held to be binding 
on the pre-emptors. It was urged during arguments that the sale and the 
agreement of reconveyance were part of one transaction. 

Mr. Bobde in the course of arguments had made reference to three cases, 
Mohammad Khan v. Sheikh Hussain,* Bishan Singh v. Khazan Singh® and 
Radhakishan v. Shridhar.® In Mohammad Khan v. Sheikh Hussain it is held 
that in order to succeed in a suit for pre-emption, the plaintiff-pre-emptor must 
establish his right of pre-emption om the date of the sale, on the date of the 
suit and on the date of the trial Court’s decree. The right need not subsist 
on the date of the deposit of the pre-emption price. There is no reason to 
think that the plaintiffs in the two suits had no right of pre-emption on the 
date of the suit and even on the date of the trial Court’s decree. That they 
had such a right on the date they filed the suits is not disputed. What is ar- 
gued is that because of the transfer taken by Namdeo on April 12, 1953, the 
right of the two plaintiffs was lost and, therefore, they had no right on the 
date of the deeree. But, as already observed, the transfer of Namdeo is affect- 
ed by s. 52 of the Transfer of Property Act and, therefore, it cannot be the 
right of the two plaintiffs in the matter of pre-empting the sale in respect of 
these two survey numbers. 

In Bishan Singh v. Khazan Singh their Lordships have observed that the 
right of pre-emption is not a right to the thing sold but a right to the offer of 
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a thing about to be sold. This right is called the primary or inherent right. 
The pre-emptor has a secondary right or a remedial right to follow the 
thing sold. It is a right of substitution but not of re-purchase i.e. the pre- 
emptor takes the entire bargain and steps into the shoes of the original vendee. 
It is a right to acquire the whole of the property sold and not a share of the 
property sold. Preference being the essence of the right, the plaintiff must 
have a superior right to that of the vendee or the person substituted in his 
place. The right being a very weak right, it can be defeated bf all legitimate 
methods, such as the vendee allowing the claimant of a superior or equal right 
being substituted in his place. This case also approves the view taken in 
Ramdeo v. Gangubai that a claimant of superior right can defeat the right of 
pre-emption in favour of a person who has such inferior right. 

In the case reported in Radhakishan v. Shridhar which is also a case from 
the Supreme Court of India, it is observed that it is neither illegal nor frau- 
dulent for parties to defeat a claim for pre-emption by all legitimate means. 
A person is entitled to steer clear of the law of pre-emption by all lawful 
means. Reference was made to this observation with a view to support the 
contention that if Namdeo had a superior right because he had an agreement 
of reconveyance in his favour, then Namdeo was entitled to take a transfer 
by way of reconveyance in spite of the fact that the two plaintiffs had filed 
their suits for pre-emption. Therefore, it is necessary to answer the original 
question whether Namdeo could be said to have a superior right as against the 
two plaintiffs so as to be able to defeat their right of pre-emption by taking a 
transfer during the pendency of the pre-emption suits. In my view, Namdeo had 
no such right. The agreement of reconveyance did not give such superior 
right to Namdeo. The moment the sale took place on July 17, 1951, in favour 
of the defendant Sansthan, the plaintiffs as co-occupants in the two survey 
numbers obtained a statutory right to pre-empt the two sales in respect of 
these two survey numbers. That right could not be defeated by: the facts that 
there was a contemporaneous agreement of reconveyance, and that subse- 
quently this agreement of reconveyance was given effect to by conveying the 
properties covered by that agreement. 

In Lataji v. Krishnaji’, a distinguished Judge of the then Judicial Com- 
missioner’s Court, Kinkhede, A.J.C., held that a mere agreement to reconvey 
the property imports a personal contract and affects or creates no interest in 
property, nor does the agreement run with the land and it does not by itself 
defeat the right of pre-emption and that a person’s right of pre-emption being 
presumably a right of substitution cannot be taken away by any transaction re- 
conveying the property either to the vendor or to the stranger whether the re- 
conveyance takes place before suit or after suit or decree. 


In an unreported decision of the Nagpur High Court in Second Appeal No. 
9 of 1948, dated October 17 1946, it has been held that where a survey number 
was sold on April 3, 1940, for Rs. 300 so as to attract the provisions of s. 176, Be- 
rar Land Revenue Code, and the purchaser executed an agreement to reconvey 
the sold property if Rs. 300 were paid before April 3, 1943, and the person 
having the right of pre-emption filed a suit claiming to pre-empt the field and 
the purchaser-defendant reconveyed the property to the vendor pending the 
suit and it was contended by the vendor that the plaintiff’s right of pre- 
emption no longer subsisted in view of the status quo ante, the plaintiff must 
succeed on the basis of rights as they stood at the time he files his suit and not 
on rights subsequently acquired and that the doctrine of lis pendens applies 
even to pre-emption suits. 

Mr. Bobde has further argued relying on a case reported in Sakharam v. 
Dashrath® that as the agreement of reconveyance was contemporaneous with 
the sale-deed, dated July 17, 1951, and that they were part of the same trans- 
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action, the plaintiffs in the two pre-emption suits should be held bound by 
that agreement and that, therefore, they were not entitled to decrees for pre- 
emption. In that case, the sale-deed itself contained a clause that the vendor 
would reconvey the property to the vendee in case the specified amount was paid 
within a particular time. It was observed that when a pre-emption is allowed 
what takes place is the substitution of the name of the pre-emptor in the sale- 
deed in place of that of the vendee and since that is so, the pre-emptor will 
be deemed to*be a party to the document and, therefore, bound by all the terms 
thereof. In the instant case, the agreement of reconveyance is not embodied 
in the sale-deed. The pre-emptors have to he substituted in the sale-deed 
taken by the defendant Sansthan in respect of the two survey numbers. The 
pre-emptors have not to be substituted in the agreement of reconveyance which 
is embodied in a separate document. The case cannot, therefore, be helpful to 
the defendant. To meet the above difficulties, Mr. Bobde has contended that 
because the sale and the agreement of reconveyance were part of the same 
transaction and that the agreement of reconveyance is also registered, both 
the documents should be so read as if they are one document and that the term 
of agreement of reconveyance should be considered as having been embodied in 
the sale-deed itself. Short answer to this argument would be that if this 
agreement of reconveyance is considered as having been embodied in the sale- 
deed itself, perhaps the whole transaction would have been construed as being 
a mortgage rather than a sale, but the appellant himself has given up 
that stand in the lower appellate Court nor did he press that con- 
tention before me. The agreement of reconveyance is a separate contract 
though contemporaneously entered into. It is possible that the contract of 
sale and the agreement of reconveyance took place in’ the same transaction. 
But the parties intended that the sale should be separate from the agreement 
of reconveyance and accordingly a separate sale-deed was executed without 
embodying therein the agreement of reconveyance and a separate agreement 
of reconveyance was executed. It is not, therefore, possible to read in the sale- 
deed the term of reconveyance. 

Mr. Bobde has then referred to two cases reported in Sayed Mir Gazi v. 
Miya Ali? and Harkisondas Bhagwandas v. Bai Dhanu'°. In Sayed Mir 
Gazi v. Miya Ali a conveyance was executed and duly registered and contem- 
poraneously the vendee had also executed an agreement in favour of the plain- 
tiff to reconvey the property for the same consideration. The agreement was 
not registered. When a suit for specific performance of the unregistered 
agreement was filed, it was held that the agreement did not require registra- 
tion. The question considered in that case again came up for consideration before 
a Full Bench. The question referred to was whether when a registered deed 
of sale (A) of immovable property worth Rs. 100 or over is passed, and as a 
part of the same transaction, and not as an independent transaction, the ven- 
dee executes an unregistered agreement (B) to reconvey the property on pay- 
ment of a certain sum of money, the document (B) is inadmissible in evidence 
for want of registration under s. 17(J)(b)and s. 49 of the Indian Registra- 
tion Act. It was held by the full bench in Harktsondas Bhagwandas v. Bai 
Dhanu that where the transaction constituted a mortgage, the agreement to re- 
convey was inadmissible in evidence for want of registration. The case re- 
ported in Sayed Mir Gazi v. Miya Ali was overruled. It would appear from 
the examination of these two decisions that what has been held is that when 
a transaction of mortgage is brought about by a registered sale-deed and an un- 
registered agreement of reconveyance, then such agreement to reconvey is in- ` 
admissible in evidence for want of registration. In the instant case, no such 
question arises. The agreement to reconvey has been registered in the instant 
case. Mr.Bobde wanted to argue that because the agreement of reconveyance 


9 (1914) L.L.R. 38 Bom. 703, s.o. 16 Bom. 10 (1926) LL.R. 50 Bom. 566, F.B., 8.0. 28 
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is registered, the same should. be considered as having been embodied in the 
sale-deed itself. The above referred decisions do not lay down such a pro- 
position. 

‘I, therefore, see no error in the decision reached by the learned lower appel- 
late Court when it held that Namdeo could not get the rights under the sale- 
deed, dated April 12, 1953, and that his transfer was affected by lis pendens 
and that the plaintiffs had a right of pre-emption and that they were entitled 


to decrees inspite of the sale-deed in favour of Namdeo. It has been rightly . 


held that the reconveyance in favour of Namdeo did not and could not extin- 
guish the original transaction of sale and the plaintiffs’ right of pre-emption 
as a result of that sale. 

As regards the request that the pre-emption money should have been order- 
ed to be paid to Namdeo, the learned lower appellate Court has dealt with that 
question in paragraph No. 23 of its judgment as given in Civil Appeal No. 
20-A of 1955. It has been rightly observed by the learned lower appellate 
Court that the plaintiffs are claiming substitution in the sale-deed taken by 
the defendant Sansthan. The pre-emption money has, therefore, to be made 
payable to the vendee whose sale is pre-empted in the pre-emption suits. 
Namdeo came to be joined as a defendant because he had taken the transfer of 
the survey numbers in suit during the pendency of the two suits. It has, 
therefore, been rightly held that Namdeo as a subsequent purchaser should be 
left to his own remedies against his vendor. I, therefore, see no reason to in- 
terfere with the directions given by the learned trial Court in the matter of 
payment of the pre-emption price. 

In the result, therefore, the two appeals fail and they shall stand dismissed 
with costs. 

Defendant No. 2 appealed under the Letters Patent. 


M. R. Bobde, for the appellant. 
G. J. Ghate, for respondent No. 1. 


PATEL J. These are two appeals by the original owner who failed in all the 
Courts so far. The short facts are that the appellant Namdeo, who subse- 
quently became defendant No. 2, is the original owner of the two fields which 
are the subject-matters of the two appeals. On July 17, 1951, by exh. P-2 he 
executed a sale-deed in respect of both these fields along with some other pro- 
perty in favour of defendant No. 1 who is Shri Akkalkot Swami Maharaj 
_ Sansthan, through its Wahiwatdar Vithalrao, and on the same day and at the 
same time the manager of the said Sansthan agreed to reconvey these pro- 
perties if he returned the purchase price within two years from the date of 
that document. The plaintiffs in both the cases are the co-occupants of the 
sub-divisions of these fields and they instituted the respective suits in exercise 
of their right of pre-emption under s. 174 of the Berar Land Revenue Code, 
1928. 

During the pendency of these suits, on April 12, 1953, long before the period 
of two years was over, the property was reconveyed to Namdeo by the pur- 
chaser. After this, Namdeo was added as defendant No. 2 in both the suits 
and the suits were proceeded with. The trial Court decreed the plaintiffs’ 
suits and these decrees were confirmed by the District Court and also by the 
High Court in second appeal. Badkas J., however, granted leave to defendant 
No. 2 under cl. 15 of the Letters Patent. 

The only question that falls to be decided in these appeals is whether the 
agreement of reconveyance which was executed at the same time as the sale- 
deed exh. P-2"and registered immediately after the sale-deed, defeats the right 
of pre-emption of the plaintiffs, or, in other words, does the right of pre- 
emption of the plaintiffs defeat the agreement of reconveyance in favour of the 
appellant in respect of his own property? There have been a large number 
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of cases on this question, but it is desirable, in our view, to approach this ques- 
tion first on fundamentals and then consider the decided cases. 

Before we proceed to consider the question proper, some of the principles of 
pre-emption law enunciated by the Supreme Court may be referred to. In 
Bishan Singh v. Khazan Singh' it was said (p. 841): 


“...(1) The right of pre-emption is not a right to the thing sold but a right to the 

offer of a thing about to be sold. This right is called the primary or inherent right. (2) 
The pre-emptor has a secondary right or a remedial right to follow the thing sold. (3) 
It is a right of substitution but not of re-purchase Le., the pre-emptor takes the entire 
bargain and steps into the sHoes of the original vendee. (4) It is a right to acquire the 
whole of the property sold and not a share of the property sold. (5) Preference being 
the essence of the right, the plaintiff must have a superior right to that of the vendee or 
the person substituted in his place. (6) The right being a very weak right, it can be 
defeated by all legitimate methods, such as the vendee allowing the claimant of a supe- 
rior or equal right being substituted in his place.” 
While dealing with this question, their Lordships also observed that the Courts 
have not looked upon this right with great favour presumably for the reason 
that it operates as a clog on the right of the owner to alienate his property and 
that the vendor and the vendee are, therefore, permitted to avoid the exercise 
of the right of pre-emption by all lawful means. The same view was again 
emphasised in the later case of Radhakishan v. Shridhar®. 

Now, in the present case, it is clear from the circumstances of the case that 
the agreement to reconvey is but a part and parcel of the original transaction 
of sale. Both the documents have been executed at the same time and regi- 
stered immediately one after the other. It would also appear doubtful if the 
vendor would have agreed to sell the property if the vendee had refused to 
enter into the agreement for reconveyance. It is clear, therefore, that the 
document of sale and the agreement to reconvey are not two separate transac- 
tions so as to create a hiatus between the sale and the agreement of reconvey. 
It is undoubtedly true that in view of s. 58 (c) of the Transfer of Property 
Act, the transaction does not and cannot amount to a mortgage since the agree- 
ment to reconvey is contained in a separate document. But the fact, however, 
remains that both the transactions having been entered into at the same time 
there is no interval between the sale and the agreement. And it must be 
treated as a part and parcel of the sale transaction. Any person, therefore, 
who takes a sale from the vendee or who is to be placed in the shoes of the 
vendee would be bound by the agreement to reconvey the property to the ori- 
ginal vendor. This is not because by the agreement an interest is created in 
the property itself for obviously it cannot be in view of s. 54 of the Transfer 
of Property Act, but by the provisions of s. 27 of the Specific Relief Act. It 
is only if the purchaser has no notica of the agreement to reconvey that the 
agreement would not be binding on him. If, therefore, the pre-emptor can be 
regarded as a person. who takes his title either through or from the vendee, 
then certainly he will be bound by this agreement, and if he is bound by the 
agreement, then even after obtaining the decree for pre-emption, he would be 
bound at the suit of the vendor for specific performance to reconvey the pro- 
perty to the vendor. This view was taken in Sakharam v. Dashrath®. Can 
it then in principle make any difference that before the suit is decreed tne 
original vendor has obtained a reconveyance? In our view, it cannot. The 
only result of that sale-deed would be that the plaintiff’s suit for pre-emption 
must and ought to fail. 

It is, however, very emphatically argued that the provisions of s. 27 of the 
Specific Relief Act are applicable only to a transfer as.such and cannot apply 
to a case like the present where the plaintiffs obtained their right not by a 
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voluntary transfer from the vendee but by operation of law. Section 5 of 
the Transfer of Property Act which defines ‘transfer’ includes a transfer by 
operation of law, and, in our view, there is nothing in the Berar Land Revenue 
Code to negative the plaintiffs being in the position of transferees in law. 

The right of preemption is contained in Chap. XIV of the Berar Land 
Revenue Code which we will refer to as the Code. Section 176 prescribes the 
manner in which the right of pre-emption is to be exercised when an occupant 
who intends to sell his portion of the land gives notice. Sub-section (2) of s. 
176 enables the claimant of the right to deposit with the Tahsildar the price 
specified in the notice within two months from the service of such notice for 
payment to the intending seller and thereupon he is to have the right to pur- 
chase the interest at such price. Sub-section (3) shows that the intending 
occupant has got a right to withdraw his intention to sell before the deposit 
is made. Section 177 deals with cases of foreclosure on the obtaining of a 
final deeree for foreclosure. The mortgagee has to give notice to the other 
occupants intimating the extent of the interest foreclosed and the amount due 
under the final decree. Sub-section (2) gives the right to occupants to make 
the deposit within two months from the date of notice and on making the de- 
posit they have a right to purchase the interest foreclosed. Section 178 deals 
with cases of pre-emption on lease or usufructuary mortgage, where similar 
provisions as to notice and the acquisition of the right by the intending pre- 
emptor are defined. Section 179 defines priorities of several pre-emptors, and 
s. 180 provides in what cases the right is lost under s. 176, 177 or 178. 
Section 182 provides for the right to pre-empt at a fair price, and s. 180 which 
may as well have come after s. 182 provides in what circumstances in cases 
governed by s. 176, 177, 178 or 182 the right of pre-emption is lost. Section 
183, sub-s. (7) defines the right of pre-emption where no notice is given under 
the previous sections, and sub-s. (2) says that such a right may be enforced by 
a civil suit. Section 174, sub-s. (4), on which reliance is placed for the 
plaintiff says that i 

“any transfer of such interest made subsequently to the transfer in respect of which 
the right arose, shall be voidable at the instance of the occupant enforcing that right.” 


This section is worded practically in terms similar to s. 52 of the Transfer of, 


Property Act in respect of lis pendens. In respect of s. 52 of the Trans- 
fer of Property Act in Bishan Singh v. Khazan Singh the Supreme Court 
held that the rule of lis pendens applies in Punjab as much as to any other 
area but the rule applies only to a transfer pendente lite and it cannot 
affect a pre-existing right. If the sale of property is a transfer in recognition 
of a pre-existing and subsisting right it would not be affected by the doctrine 
of lis pendens as the transfer does not create a new right pendente lite. In our 
view, the principle of that decision must also necessarily apply to a case which 
arises under s. 174(4) of the Berar Land Revenue Code. If it is correct to say 
that the right of the original vendor arose at the same time as and by reason 
of the sale itself though not embodied in the same document, then the subsequent 
transfer in his favour by the vendee does not contravene the principle of s. 174(4) 
and it would not give a right to the pre-emptor to avoid the reconveyance. We 
may again emphasise that this view of s. 174(4) was taken in Sakharam v. 
Dashrath and, with respect, it seems to us that that is the correct view. 

Even if it is regarded as a case of substitution as is contended by the learned 
counsel on behalf of the plaintiffs as decided in Ramdeo v. Gangubai* as also 
by the Supreme Court in the case above referred to, the result must be the same. 
It is no doubt true that the agreement to reconvey does not create an interest 
in the land and does not, therefore, subtract anything from the sale-deed. None- 
theless, as part and parcel of the sale-deed there is an obligation to reconvey the 
property, and though it is contained in a different document, it cannot be sepa- 
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rated from it and must be regarded as part and parcel thereof, and if that is so, 
the plaintiff as pre-emptor must be substituted in the place of the purchaser 
not only to the rights under the sale-deed but also as to the obligations under 
agreement to reconvey which is part and parcel of it. It may be in a given case 
possible for the pre-emptor to escape from the consequences of such an agree- 
ment if he says that he had no notice of that agreement as in the case of an 
ordinary purchaser from the vendee, if the agreement of reconveyance has come 
into existence after some interval. 


It has been argued by the learned counsel for the respondents that since 
long time it has been consistently held that a mere agreement to reconvey by 
the vendee executed at the same time as the document of sale does not give to 
the original vendor a preferential right to the property, the pre-emptor must 
succeed. In support of his contention he cited the case of Latajt v. Krishnaji® 
and Mohammad Ismail v. Ramrao Shamrao. In the first case the learned 
Additional Judicial Commissioner observed that a mere agreement to recon- 
vey the property imports a personal contract and affects or creates no 
interest in property, nor does the agreement run with the land; and he 
inferred from this that the right of pre-emption being presumably a right 
of substitution cannot be taken away by any transaction reconveying the pro- 
perty either to the vendor or to a stranger whether the reconveyance takes place 
before suit or after suit or decree. This decision is inconsistent with the later 
decision of the Division Bench in Sakharam v. Dashrath, and, in our view, does 
not lay down the correct law on the point. In Mohammad Ismail v. Ramrao 
Shamrao the whole discussion was on the point as to whether or not an un- 
registered document to reconvey the property executed at the same time as the 
sale-deed could be looked at to hold whether or not the transaction was a mort- . 
gage since it was contended on behalf of the original vendor that the trans- 
action was only a mortgage. This contention was negatived. It was only in 
the last three lines of the judgment that it was observed that the pre-emptor had 
a right of pre-empting the property both in respect of the original sale by the 
vendor as also in respect of the reconveyance by the vendee to the original 
vendor. There was no discussion on the question and, therefore, it is hardly 
possible to regard it as a decision on the principle in question. 


In our view, it is only for the purpose of a determination of the question 
as to whether the transaction amounts to a mortgage, that the agreement to 
reconvey assumes importance if it is contained in the same document, since 
s. 58(c) of the Transfer of Property Act clearly requires that before any trans- 
action could be held to be a mortgage the agreement to reconvey must be con- 
tained in the same document. But merely because an agreement to reconvey 
is contained in the same document it cannot make any difference to the real 
principle that is involved in the present matter. If the agreement to reconvey 
is contained in the document of sale itself as observed in Chunchun Jha v. 
Ebadat Als’ it only means that there is a presumption that it is a mortgage. If 
it is a mortgage, of course no question arises because there is no sale on 
which the right of pre-emption can possibly operate. The right operates 
only in case it is a sale, in which case the mere right of reconveyance 
does not create an interest in the property and, therefore, is not in any way 
different from the right created by a separate agreement to reconvey the pro- 
perty. The differentiation, therefore, that is sought to be made by the learned 
counsel between the present case and the case in Sakharam v. Dashrath is not, 
in our view, a real difference which would affect the decision of the case. We 
are, accordingly, of the view that the appellant is entitled to succeed. 

5 Poca ALR. Nag. 224. shalendra Rao JJ., on February 11, 1953 
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' We allow the appeal and dismiss the plaintiff ’s suit in each case. Taking all 
the circumstances into account, this seems to be a proper case where the parties 


should bear their own costs of the trial Court and the respondents should pay 
the costs of the appellant in this Court in the second appeal and in the District 


Court. 
Appeal allowed. 


[NAGPUR BENCH] 





Before Mr. Justice Kotval and Mr. Justice Paranjpe. 


THE VIDARBHA CO-OPERATIVE MARKETING SOCIETY LTD., NAG- 
PUR v. THE SALES TAX OFFICER III, If DIVISION, NAGPUR.* 
Central Provinces and Berar Sales Tax Act (XXI of 1947), Secs. 16, 28—C. P. and Berar 
Sales Tax Rules, Rule 67, Entry No. 11-A—Whether entry No. 11-A under r. 67 
ultra vires of proviso to s. 16—Proviso to s. 16 whether can be interpreted to be con- 
dition of power to delegate contained in first part of s. 16—Construction of statute—Rule 

whether can affect provisions of parent Act. 


Entry at serial No. 11-A under rule 67 of the C. P. and Berar Sales Tax Rules, 1947, 
is ultra vires of the proviso to s. 16 of the Central Provinces and Berar Sales Tax 
Act, 1947. 

The rules made under a statute cannot take away any part of the powers or affect 
any of the provisions of the parent Act under which the rules are made, unless the 
Act itself permits that to be done. 

Section 28(2) (n) of the Act which gives power to the State Government to make 
rules on the subject of the “conditions subject to which the Commissioner may dele- 
gate his powers under section 16”, refers only to the first part of s. 16 of the Act 
and not to the proviso to s. 16. 

Jairam Govardhan v. Sales Tax Officer, Nagpur,’ referred to. 


Tre facts appear in the judgment. 


N. T. Betharia and R. N. Jain, for the petitioner. 
G. R. Mudholkar, Additional Government Pleader, for the opponents. 


KorvaL J. These are matters which arise under the Central Provinces and 
Berar Sales Tax Act, 1947 (XXI of 1947). They are both directed against 
the orders levying a penalty upon the petitioner, the Vidarbha Co-operative 
Marketing Society Ltd., Nagpur, under s. 10(3) of that Act. The facts are 
not in dispute and briefly stated they are as follows: 


The petitioner Society is a dealer within the meaning of the Act and was, 
therefore, bound to make quarterly returns within one month from the date 
on which the return for each quarter was due. In 8.C.A. No. 375 of 1961 
the assessment year is July 1, 1953, to June 30, 1954 and in 8.C.A. No. 376 
of 1961 the assessment year is from July 1, 1954 to June 30, 1955. In each 
of these two years the Society was pound to make four returns, For the year 
1953-54 we give below the following dates on which the quarters ended and 
the due dates for the returns :— 


Return for the quarter ending Due date 

1. 30- 9-1953 31-10-1953 
2. 31-12-1953 31- 1-1954 
3. 31- 3-1954 30- 4-1954 
4. 30- 6-1954 31- 7-1954. 


*Decided, August 24, 1962. Special Civil 1 [1962] N.L.J. 312, 8.0. 64 Bom. L.R. 476 
Applications Nos. 375 and 376 of 1961. 
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The returns were due on the corresponding dates in the next year. For the 
year July 1, 1953 to June 30, 1954 the petitioner made its returns for the first 
two quarters in time, but for the succeeding two quarters it was late. The re- 
turn for the third and the fourth quarters were made on September 6, 1955, 
and were thus delayed. For the year July 1, 1954 to June 30, 1955, the posi- 
tion was worse. There the returns for all the four quarters were delayed. 
Though the dates of the returns are not given in the petition Mr. Betharia for 
the petitioner has given us the following dates as.the dates on which the four 
quarterly returns were filed i.e. September 6, 1955, December 31, 1955, De- 
cember 24, 1955 and April 25, 1956 respectively. 

For the defaults in making the two returns for the year July 1, 1953 to 
June 30, 1954 the Society was fined Rs. 1,325 which was reduced in appeal 
to Rs. 1,000. For the year July 1, 1954 to June 30, 1955, a penalty of Rs. 5,700 
was imposed on the Society. It is against these orders imposing penalties 
that the Society has come up in these two special civil applications. 

/ The principal point urged on behalf of the petitioner in both the cases is 
founded upon the provisions of s. 16 of the C.P. and Berar Sales Tax Act. 
Mr. Betharia urged that the penalties were not validly imposed for the reason 
that the Commissioner of Sales Tax has at no stage applied his mind to the 
imposition of the penalties, nor has he previously approved of the penalty 
as required by the proviso to that section. The provisions of that section have 
come up for consideration before us in Jairam Govardhan v. Sales Tax Officer, 
Nagpur! and similar penalties levied there had been declared bad for non-obser- 
vance of the requirements of the proviso to s. 16. In that case we had after 
considering the provisions of s. 16 along with s. 10(3) held (p. 315): 

“It is clear that the proviso to section 16 governs the exercise of the power under 

section 10(3). Section 10(3) in its turn deals with two classes of cases. Firstly, the case 
where a dealer fails to comply with the requirements of the notice issued under sub- 
section (1), and secondly, where a registered dealer fails to furnish his return for any 
period within the prescribed time to the prescribed authority without any sufficient cause. 
By section 16 the Commissioner has to approve the action to be taken under section 10(3). 
It may be noticed here that so far as section 16 is concerned it speaks of the Commissioner 
and no other authority. But the opening words of section 16 permit the Commissioner 
to delegate any of his powers under the Act, except the powers under section 24(2), to 
any person appointed under section 3 of the Act to assist him ‘subject to such restrictions 
and conditions as may be prescribed.’ ” 
In that case the argument on behalf of the petitioner was that the Commis- 
sioner had not approved of the imposition of the penalty under s. 10(3) and 
that it was the Assistant Commissioner who gave his approval, and the ques- 
tion that fell to be determined there was whether the approval of the Assistant 
Commissioner was sufficient compliance with the proviso to s. 16. We had 
in the sequel held that the approval of the Assistant Commissioner was not 
sufficient tompliance with the requirements of s. 16. 

No doubt, in that case the justification for the order offered was under the 
entry at serial No. 7 under the then existing rule 67 of the C.P. and Berar 
Sales Tax Rules, 1947, and we held that the rule could not affect the operation 
of the proviso to s. 16. At that time also the entry at serial No. 11-A was in- 
corporated in rule 67; but the Department was-not able to invoke it in their 
favour because the orders with which we were concerned in that case were 
passed prior to the date by which the entry at serial No. 11-A was brought 
into force, and rule 67 amended. The amendment which incorporated the 
entry at serial No. 11-A under rule 67 was made on April 17, 1958 and, there- 
fore, it could not govern the imposition of penalties in that case. In the pre- 
sent case, however, the orders imposing penalties are all long after the amend- 
ment and that has enabled Mr. Mudholkar, on behalf of the respondents to in- 
voke the entry at serial No. 11-A in his favour. 


1 [1962] N.L.J. 312 s.c. 64 Bom. L.R. 476. 
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We are unable to see however how even the entry at serial No. 11-A can 
possibly help the respondents or enable them to get over the plenary provisions 
of the proviso to s. 16. No doubt, the entry at serial No. 11-A. appears to have 
been incorporated in rule 67 with that intention because it reads as follows: 


“S. No. Section , Description of power Designation of ofice and 
Conditions of delegation: 


11-A Proviso to section 16. To give previous approval Assistant Commissioner in 
to the imposition of penalty. the case of imposition of 
penalty by an Assistant 
Sales Tax Officer or Sales 
Tax Officer; Deputy Com- 
missioner in the case of 
imposition of penalty by an 
Assistant Commissioner.” 
It seems to us that when the entry was incorporated by way of amendment in 
rule 67, little attention was paid to the proviso to s. 16, and in spite of our 
-decision in Jairam Govardhan v. Sales Tax Officer, Nagpur (cit. sup.) that 
entry has been allowed to continue. 


Section 16 of the Act runs as follows: 

_ “Subject to such restrictions and conditions as may be prescribed, the Commissioner 
may, by order in writing, delegate any of his powers under this Act except those under... 
sub-section (2) of section 24 to any person appointed under section 3 to assist him: 

Provided that if the power to impose penalty conferred upon the Commissioner by 

sub-section (3) of section 10, sub-section (5) of section 11, section 11-A, add section 22-C 
is delegated by him under this section to any person appointed under section 3 to assist 
him, such person shall not exercise the power without obtaining the previous approval 
of the Commissioner.” 
The proviso to the section clearly indicates that if the power of the Commis- 
sioner to impose a penalty under s. 10(3) is delegated by him under the first 
part of s. 16 to any person appointed under s. 3 to assist him, then ‘‘such person 
shall not exercise the power without obtaining the previous approval of the 
Commissioner.” In other words, no doubt, the Commissioner may by order in 
writing delegate any of his powers, particularly the power under s. 10(3) to 
impose a penalty. But if he does so delegate his powcr to one of tho classes 
of officers designated under s. 3 to assist him, then before such a subordinate 
officer exercises that power he must obtain the previous approval of the Com- 
missioner. The provisions of the proviso to s. 16 are, as we have said, plenary 
and there is nothing in the other parts of the Act to limit its operation, and 
we, therefore, fail to understand an argument such as is advanced before us 
in this case that by a simple amendment incorporated in a rule made under the 
provisions of the Act, the provisions of the proviso to s. 16 could be set ai 
naught. That in effect is the result sought to be achieved by the incorpora- 
tion of entry at serial No. 11-A under rule 67. It is a cardinal rule of con- 
struction of statutes that the rules made ‘under a statute cannot take away 
any part of the powers or affect any of the provisions of the parent Act under 
which the rules are made, unless the Act itself permits that to be done. 


Mr. Mudholkar at one stage suggested that the rules are themselves framed 

under the provisions of s. 28(2) (n) of the Act, which runs as follows: 

“28. (2) In particular and without prejudice to the generality of the foregoing power, 
the State Government may make rules, prescribing— 

(a) ... 

to 

(m) ... 

(n) the conditions subject to which the Commissioner may delegate his powers under 
section 16;” 


ee no, 


poet 


1962,.] VIDARBHA C. M. 800. LTD. V. SALES-TAX OFFICER (A.c.3.}—Kotval J. 241 


In our opinion, when the sub-section gives the power to the State Govern- 
ment to make rules on the subject of the ‘‘conditions subject to which the Com- 
missioner may delegate his powers under section 16’’, the sub-section refers only 
to the first part of s. 16 and not to the proviso. The first part of s. 16 is what deals 
with the delegation of the powers of the Commissioner and the proviso says that 
if the power to impose penalty is delegated under the first part of s. 16, then the 
persons appointed under s. 3 to assist the Commissioner to whom that power is 
delegated shall not exercise the power without obtaining the previous ap- 
proval of the Commissioner. The proviso postulates that a valid delegation 
has already taken place and it is only when such delegation has been made 
that the proviso comes into effect. That shows that the proviso is making pro- 
vision for a period of time subsequent to the delegation, and the proviso can- 
not possibly be interpreted to be a condition of the power to delegate contained 
in the first part s. 16. In fact, in the first part of s. 16, the word ‘‘conditions’’ 
is used in the clause ‘‘subject to such restrictions and conditions as may be 
prescribed’’, that is to say, by the rules. But we cannot regard the proviso to 
s. 16 as a condition to the opening part of s. 16. We, therefore, think that 
the entry at serial No. 11-A cannot help the Department in getting over the 
plenary provisions of the proviso to s. 16. In our opinion, the entry at serial 
No. 11-A. is ultra vires of the proviso to s. 16. A rule cannot possibly affect 
the provisions of the parent Act. 

In the result, therefore, we must allow these petitions and set aside the pe- 
nalties imposed. The respondents shall pay one set of costs to the petitioner. 


Petitions allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Paranjpe. 


SITARAM MAROTI GIRNALE v. THE STATE OF MAHARASHTRA®. 
Madhya Pradesh Land Revenue Code (II of 1955), Sec. 226—Land Acquisition Act (I of 
1894), Secs. 4, 6, 17(4)—Notification issued by Commissioner under s. 6 of Land Ac- 
quisition Act for acquiring land for purposes of abadi—Absence of material on re- 
cord to show that Deputy Commissioner had come to conclusion that land reserved 


for abadi insufficient and unoccupied land for abadi not available—Validity of noti- 
fication. 


Whenever land is being acquired under the Land Acquisition Act, 1894, for the 
purpose of abadi or for extension of gaothan, it is imperative that the provisions of 
s. 226 of the Madhya Pradesh Land Revenue Code, 1954, must be complied with. 
The power to acquire land for such purposes can be exercised only when the Deputy 
Commissioner comes to the conclusion that the land reserved for abadi is insufficient 
and that there is no other unoccupied land for the purpose of abadi. Therefore, in 
the absence of any material on record or any statement that the Deputy Commissioner 
did come to such a conclusion, no proceedings for acquisition of land for abadi pur- 
poses can be initiated. 

Ramrao Rodba Wanjari v. State of Maharashtra,’ referred to. 
The facts appear in the judgment. 


V. M. Kulkarni, for the petitioner. 
D. B. Padhye, Assistant Government Pleader, for respondents Nos. 1 to 3. 


ABHYANKAR J. The petitioner Sitaram is an owner of field survey No. 6/1 of 
mouza Kapustalni, having an area of 7 acres and 33 gunthas, He is aggrieved 
by the notifications issued by the Commissioner, Nagpur Division, first under 


*Decided, September 21, 1962. Special of 1960, decided by Kotval and Badkas JJ., 
Civil Application No. 48 of 1962. on December 15, 1960 (Unrep.). 

1 (1960) Special Civil Application No. 165 

BL.R.—16. 
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s. 4 and later under s. 6 of the Land Acquisition Act, acquiring the said field 
for the purpose of extension of gaothan of village Kapustalni. In this peti- 
tion he challenges that notification as not bona fide and as otherwise invalid on 
several other grounds. 

The petitioner has filed a sketch showing the gaothan and surrounding sur- 
vey numbers of village Kapustalni, to be found at page 80 of the paper book. 
It appears that the village is affected by floods in the rains and there were 
heavy rains in 1959 which resulted in some of the residents suffering damage 
on account of the floods. The Commissioner, Nagpur Division, issued a noti- 
fication on July 21, 1960, under s. 4 of the Land Acquisition Act, proposing to 
acquire survey No. 268 of that village for extension of gaothan site. The area 
of survey No. 263 is 2.63 acres. That notification is to be found in the Maha- 
rashtra Gazette, dated July 21, 1960, at pages 285 and 286 in the Nagpur Sup- 
plement. The purpose given for the proposed acquisition was extension of 
new gaothan for flood-affected persons. The petitioner has stated that action 
proposed to be taken under this provision was kept in abeyance. It is, how- 
ever, stated before us on behalf of the Commissioner that this proposal 
was subsequently abandoned and a notification to that effect was published in 
the Maharashtra Government Gazette, Nagpur Supplement, on January 5, 
1961, cancelling the earlier notification of July 21, 1960. Nothing seems to 


A 


have taken place till December 15, 1961. On that date the Commissioner, Nag- - 


pur Division, again issued a notification under s. 4 of the Land Acquisition Act 
proposing to acquire land for extension of gaothan. This notification was pub- 
lished in the Maharashtra Gazette dated December 21, 1961 to be found at 
pages 21 and 22 of the paper book. By this notification two survey numbers, 
112-13 acres and 19 gunthas, and 6/1-6 acres and 23 gunthas, the latter be- 
longing to the petitioner, were proposed to be acquired for extension of gaothan 
for flood-affected persons. At the same time the Commissioner dispensed with 
the provisions of s. 5-A of the Act in exercise of his powers under s. 17(4) of 
the Act. A notice in form C, required to be issued under the second part of 
s. 4(1) of the Land Acquisition Act, was published on the notice board of the 
office of the Sub-Divisional Officer on December 18, 1961. It Was also pro- 
claimed by beat of drum in the village on December 20, 1961, that the two ficlds 
were proposed to be acquired. As one of the fields proposed to be acquired 
belonged to the petitioner, the petitioner sent a representation to the Secreta- 
ry, Revenue Department, on January 2, 1962. A similar representation was also 
submitted by the petitioner to the Commissioner, Nagpur Division, Nagpur, four 
days later. The Secretary, Revenue Department, intimated to the petitioner 
on January 5, 1962, that his representation was being considered. However, 
on January 18, 1962, the Commissioner, Nagpur Division, issued a final notif- 
cation under s. 6 of the Land Acquisition Act and it was published in the 
Gazette of even date. That notification is to be found at page 78 of the paper 
book. The petitioner immediately filed the present petition in this Court 
challenging the notification under s. 6, acquiring his survey No.6/1 for exten- 
sion of the gaothan site. 

Two contentions need to be considered in this petition. The first contention 
is that application of the.urgency clause and thereby depriving the petitioner 
of his right to raise objections to the proposed acquisition under s. 5-A of the 
Land Acquisition Act was not a bona fide exercise of the power in the instant 
ease. It is also urged that the Deputy Commissioner did not exercise his 
powers under s. 226 (J) and (2) of the M.P. Land Revenue Code, and in the 
absence of any such decision by the Deputy, Commissioner, the proposed acqui- 
sition of his field for extension of the gaothan site or the abadi is illegal and 
invalid. 

It is not necessary in this case to give a finding whether the resort to the ur- 
gency clause by the Commissioner and depriving the petitioner of his right to 
make objections under s. 5-A is or is not bona fide in view of the decision we 
propose to give on the second contention. But we may observe that it has 
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become almost a rule for the acquiring authority in such cases to apply the 
urgency clause and to dispense with the provisions of s. 5-A. which enable the 
owner or occupier of the land proposed to be acquired to raise objections be- 
fore the acquiring authority. In the instant case it is pointed out that even 
in the first proposal, under which survey No. 263 was proposed to be acquired 
and notification under s. 4 of the Act was issued on July 21, 1960, the Com- 
missioner has similarly applied the urgency clause and directed that the provi- 
sions of s. 54A shall not apply. However, that proposal was subsequently 
abandoned. The return does not disclose the circumstances in which that pro- 
posal had to be abandoned. If it was considered necessary urgently to take 
possession of the land proposed to be acquired in exercise of the powers under 
s. 17 of the Act and deprive the occupant or persons interested from raising 
objections under s. 5-A, it is difficult to see why that land was suddenly found 
to be unsuitable for acquisition at a later period. Similarly, in the instant 
case also the purpose for which the land is proposed to be acquired is to settle 
flood-affected persons. Floods which caused damage had taken place in 1959 
and again in 1961, but the action for acquisition of land was not taken till the 
month of January this year. It is difficult to see how there was an urgency of tak- 
ing possession in January 1962 when obviously the danger from floods had 
ceased to be an urgent threat or even any threat at all. We are not, therefore, 
satisfied from our experience about the use of the urgency clause in similar no- 
tifications that the acquiring authority applied its mind in deciding whether 
or not the urgency clause should be made use of and thus deprive the owners 
and persons interested in land, of a valuable opportunity to raise objections 
to the proposed acquisition. In fact, sometimes if valid objections are raised, 
the acquiring authority itself is saved from further trouble and it can correct 
its mistake if pointed out in time. The acquiring authority deprives itself of 
this opportunity as the facts of this case disclosed by depriving the occupants of 
their right of raising objections to the proposed acquisitions. 


In our opinion, the second contention, raised on behalf of the petitioner is 
well founded and must be accepted. It has been ruled time and again in this 
Court and these decisions are published and ought to be known to the powers 
concerned by now that it is imperative whenever land is being acquired for the 
purposes of abadi or for extension of gaothan that the provisions of s. 226 of 
the M. P. Land Revenue Code must be complied with. That is a special law 
which obtains in this region and it has been decided in several decisions of this 
Court that in the absence of compliance with the provisions of s. 226(J) and 
(2) of the M.P. Land Revenue Code, any notification proposing to acquire land 
of an occupant for extension of gaothan will be liable to be challenged suecess- 
fully. We need only make a reference to the decision of this Court in Ramrao 
Rodba Wanjari v. State of Maharashtra.’ This decision has been briefly noted 
in Note No. 56 of the Notes Section of the Nagpur Law Journal, 1961, May and 
June issue. In the instant case the petitioner has made a specific grievance 
that the provisions of s. 226 have not been complied with. In reply to this al- 
legation the respondents have made the following statement in para. 10 of the 
return :— 

“Paragraph 16 of the petition. It is denied that the State Government without exa- 
mining whether (there was) any unoccupied land could be reserved for extension of 
gaothan and without complying with the provisions of section 226 of the Madhya 
Pradesh Land Revenue Code proceeded to acquire the land of the petitioner. 
It is further submitted that an enquiry contemplated by section 226 of the Madhya 
Pradesh Land Revenue Code was in fact made by the Revenue authorities and 
the Revenue Inspector Khallar Circle made the said enquiry and by his report dated 
15-9-1961 submitted to the Tahsildar, Daryapur, reported that there is no government 
waste land available for extension of gaothan. He reported that there are 26 plots out 


1 (1960) Special Civil Application No. 165 on December 15, 1960 (Unrep.). 
of 1960, decided by Kotval and Badkas JJ., 
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of government land available, but they were not suitable for the purpose of building 
houses as those plots are just near the flowing nala and hence could not be used for the 
purpose. In his report dated 15-9-1961 the Revenue Inspector has given the result of 
his detailed enquiry and has submitted his full report. It is further submitted that the 
enquiry contemplated by section 226 of the Madhya Pradesh Land Revenue Code was 
made and the acquisition proceedings are therefore not without jurisdiction.” 

Now, it is apparent from the averments in para. 10 of the return that it is 
nowhere stated that the Deputy Commissioner, who is the only authority empow- 
ered under s. 226 of the Code, has formed an opinion either that there is insuff- 
ciency of occupied land and it is necessary to acquire land for abadi, or that 
there is no other unoccupied land which can be reserved for extension of abadi. 
There is no reference in the return as to what is the extent of the abadi land, what 
is the need for further extension, how much more unoccupied land is available 
in the village, and whether any unoccupied land in the village is not available 
for the purpose of abadi. The petitioner has contended that there is enough 
other land which is available for occupation as abadi. Whether this conten- 
tion is correct or not, unless the Deputy Commissioner comes to the conclusion 
that the land reserved for abadi is insufficient and that there is no other un- 
occupied land for the purpose of abadi, no proceedings can be initiated for ac- 
quisition of land for abadi purposes. In the instant case, what is stated in para. 
10 is that some Revenue Inspector made inquiry and submitted his report on 
September 15, 1961 to the Tahsildar, Daryapur, intimating that there is no 
Government waste land available for extension of abadi. He was also report- 
ed to have mentioned that there were 26 plots out of Government land avail- 
able but that they were not suitable for the purpose of building as those plots 
were just near the flowing nala and could not be used. We do not know whe- 
ther this report of the Revenue Inspector reached any superior officer and 
there is no material to find out whether the Deputy Commissioner applied his 
mind to this report or to any question relating to the necessity of acquisition 
of land for extension of abadi in this village at all. It is the duty of the De- 
puty Commissioner in exercise of the powers under s. 266 of the M.P. Land 
Revenue Code to provide sufficient land for abadi in a village. If the land 
reserved for abadi is insufficient, he could reserve some more land in a grow- 
ing town or village from other unoccupied land of the village. But if other 
unoceupied land is not available, then the Deputy Commissioner himself 
must initiate move for acquisition of land for extension of abad#. It is, there- 
fore, necessary for the Deputy Commissioner to apply his mind and to come 
to a decision that the acquisition of other land belonging to the occupants, 
is necessary under the compulsory power of acquisition under the Land Ac- 
quisition Act, and this power can be exercised only and only when he had 
formed that opinion. In the absence of any material on record or any state- 
ment on behalf of the respondents that the Deputy Commissioner did come 
to such an opinion in the instant case, we cannot sustain the order of the Com- 
missioner and the notification issued by him under s. 6 of the Land Acquisition 
Act. On this short ground, therefore, the notification dated January 18, 1962, 
as well as the notification dated December 15, 1961, published in the Maha- 
rashtra Gazette dated December 21, 1961, are quashed so far as Survey No. 
6/1 is concerned. This order will govern the proposal for acquisition of 
field survey No. 6/1 alone as the owner of that field has come up to this Court. 
Tt will not affect the acquisition in respect of survey No. 112 of that village. 


The petition is allowed with costs. 
Petition allowed. ` 
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CRIMINAL APPELLATE. 


Before Mr. Justice Naik. 


STATE v. MOHANLAL DEVICHAND SHAH*. 


Minimum Wages Act (XI of 1948), Secs. 2(b)(g), 19, 22B(1)(b), 22A, 18; Schedule 
Part I Item 8—Mines Act (XXV of 1952)—Mines and Minerals (Regulation and De- 
velopment) “Act (LXVII of 1957)—Constitution of India, Seventh Schedule, List I Item 
No. 54, List II Item No. 23~Accused working stone quarry—Complaints lodged 
against him under s. 22A read with s. 18 of Minimum Wages Act by Inspector appoint- 
ed by Central Government—Competency of complaints—Whether Court can take 
cognizance of such complaints. 


Employment of working a stone quarry is an employment in respect of which the 
State Government is the appropriate Government within s. 2(b) of the Minimum 
Wages Act, 1948, and, therefore, the Inspector, who is authorised to lodge a com- 
plaint under s. 22B(1) (b) of the Act against a person who is working such a quarry 
is the Inspector appointed by the State Government under s. 19 of the Act. There- 
fore, a complaint under s. 22A read with s. 18 of the Act lodged by the Inspector 
appointed by the Central Government against the accused who was working a 
stone quarry, is incompetent and no cognizance can be taken of it by the Court. 

M. P. Mineral Industry Assn. v. Reg. Lab. Commr., referred to 


Tru facts appear in the judgment. 


S. 8. Kavlekar with L. G. Khare, for the accused-respondent, in both the 
appeals. 
R. B. Kotwal, Government Pleader, for the State-appellant. 


Naik J. These two appeals preferred by the State Government from the orders 
of acquittal raise common questions of law and fact and can, therefore, be dis- 
posed of by the same judgment. The accused was working a stone quarry at 
Lonavala. For carrying on that work, he had employed a few workers. On April 
21, 1961, the Inspector appointed by the Central Government inspected the 
quarry and found the following failures: 

(1) Notices required by rule 22 of the Minimum Wages (Central) Rules, 1950, 
were not displayed. 

(2) A register of wages as required by rule 26(1) of the said Rules was not 
maintained at the workspot. 

(3) A register of overtime as required by rule 25(2) of the said Rules was not 
maintained. 

(4) A register of fine or deduction for damage was not maintained at the work- 
spot as required by Rule 21(4) of the said Rules. 

(5) Wage slips to the workers were not issued as required by rule 26(2) of the 
said Rules. 

(6) A Muster Roll was not maintained at the workspot as required by rule 26(5) 
of the said. Rules. 
Consequently, the Inspector lodged two complaints, the first in respect of the 
first three failures (case No. 764 of 1961) and the second in respect of failures 
Nos. 4°to 6 (case No. 763 of 1961), under s. 22A read with s. 18 of the Minimum 
Wages Act, 1948. 

The accused contended that it was not necessary to keep the registers on the 
workspot, nor was it practicable to do so as the spot was an open space. He 
further contended that the Inspector appointed by the Central Government had 
no authority to lodge the complaints and the Court cannot take cognizance of the 

*Decided, February 4, 1963. Oriminal Ap- First Class, Vadgaon (Maval), in Criminal 

al No. 779 of 1962 (with Criminal Appeal Case No. 764 of 1961. 


No. 780 fis 1005), against the order of acquittal ar [1961] 1 8.0.J. 112. 
m ased b . N. Gatne, Judicial Magistrate, : 


246 THE BOMBAY LAW REPORTER. [VoL. LX. 


complaints filed by him, under s. 22B(b) of the Minimum Wages Act. The 
trying Magistrate treated the second point as a preliminary objection and on 
a consideration of the provisions of the Minimum Wages Act and some other 
relevant provisions, came to the conclusion that the Inspector ap- 
pointed by the Central Government was not competent to lodge the complaints. 
Consequently, he discharged the accused on all the counts. It is from these de- 
‘cisions that the State has preferred these two appeals. 

Now, it is necessary to refer to some of the provisions of “the Minimum 
Wages Act for-appreciating the rival contentions raised in these appeals. The 
Act has been passed with a view to provide for minimum rates of wages in 
certain employments and the enforcement of the provisions of the Act is en- 
trusted to either the Central Government or the State Government, as the case 
may be. Section 2(6) of the Minimum Wages Act (hereinafter called as the 
Act) defines ‘‘appropriate Government’’ as: 

“(i) in relation to any scheduled employment carried on by or under the autho- 
rity of the Central Government or a Railway administration or in relation to a mine, 
oilfield or major port, < or any corporation established by a Central Act, the Central 
Government; and 

(ii) in relation to any other scheduled employment, the State Government”. 

The expression ‘‘scheduled employment’’ has been defined in s. 2(g) of the 
Act to mean 

“...an employment specified in the schedule, or any process or branch of work forming 

part of such employment;” 
Section 3 of the Act authorises the appropriate Government to fix minimum 
rates of wages in regard to the employment specified in Parts I and II of the 
Schedule respectively and prescribe the procedure in that behalf. Section 5 
lays down the procedure for the fixing and revising of minimum wages. Sec- 
tion 5(2) provides that after following the procedure prescribed by the said 
section, the appropriate Government shall by notification in the official gazette 
fix, or as the case may be, revise the minimum rates of wages in respect of each 
scheduled employment, and unless such notification otherwise provides, it shall 
come into force on the expiry of three months from the date of its issue. Sec- 
tion 19 provides that the appropriate Government may appoint such persons 
as it thinks fit to be Inspectors for the purposes of this Act and defines the 
local limits within which they shall exercise their functions. Sub-section (2) 
of the said section defines the power of the Inspector so appointed. Section 
22B relates to the cognizance of offences. Sub-section (Z) (b) is relevant for 
our purposes, and it runs thus: 

“No Court shall take cognizance of a complaint against any person for an offence—... 

(b)under clause (b) of section 22 or under section 22A, except on a complaint made 
by, or with the sanction of, an Inspector”. 

Section 27 relates to the poner of State Government to add to the Schedule and 
it runs thus: 

“The appropriate Greno, after giving by notification in the Official Gazette 
not less than three months’ notice of its intention so to do, may by like notification add 
to either part of the Schedule any employment in respect of which it is of opinion that 
minimum rates of wages should be fixed under this Act, and thereupon the Schedule 
shall in its application to the State be deemed to be amended accordingly.” 

The Schedule to the said Act is in two Parts. Part I contains 17 items. Item No. 
8 is relevant for the present discussion and it reads as follows: 

“Employment in stone breaking or stone crushing”. 

The Maharashtra Government has added a few entries to the schedule, which 
need not be considered here. 


The main contention raised by the defence is that the employment in the 
present case is an employment in respect of which the State Government is the 
appropriate Government and, therefore, the Inspector, who is authorised to 
lodge a . complaint under s. 228 (1) (b) of the Act is the Inspector appointed - 
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y the State Government, and since the complaints im the present case have 

aot been lodged by the ‘Inspector appointed by the State Government, but 
have been lodged by the Inspector appointed by the Central Government, the 
complaints are incompetent and no cognizance can be taken on the basis of 
these unauthorised complaints. Now, the wording of s. 22B (J)(b) of the Act 
is somewhat general. All that the section says is that no Court can take cog- 
nizance of a complaint except on a complaint made by, or with the sanction 
of, an Inspector. Inspectors are appointed both by the State Government as 
also by the Central Government in respect of the scheduled employmenta that 
fall within their respective purview. Section 19 of the Act empowers the appro- 
priate Government to make appointment of Inspectors and defines the local 
limits within which they are to exercise their functions. All that the wording 
of s. 22B(1) (b) of the Act suggests: is that the status of the person 
lodging a complaint or sanctioning the lodgment of a complaint should not 
be inferior to that of an Inspector. Even so, the question as to whether in a 
particular case, it is the Inspector appointed by the State Government or by 
the Central Government, who is competent to lodge a complaint has to be de- 
cided with reference to the employment falling within the purview of the 
Central or the Stata Governments, which is determinative of the question as 
to which Government is the appropriate Government. The definition of the 
expression ‘‘appropriate Government’’ again has relation to the scheduled em- 
ployments carried on by the respective Governments. The Central, Govern- 
ment is the appropriate Government in relation to the scheduled employment 
carried on, (1) by or under the authority of the Central Government or a 
Railway administration, (2) or in relation to a mine, oilfield or major port, 
and (3) or any corporation established by a Central Act. The State Govern- 
ment will be the appropriate Government in relation to any other scheduled 
employment. 

The main argument that was advanced by Mr. Kotwal, on behalf of the 
State, was that the stone quarry, which is being worked by the accused, is 
a mine, and therefore, the scheduled employment under item No. 8 of the 
Schedule is an employment in relation to a mine and the appropriate Govern- 
ment will be the Central Government. The definition of ‘‘Scheduled employ- 
ment’’ as defined in s. 2(g) of the Act is simple and means an employment 
specified in the Schedule. The Schedule does not refer to operations in a mine 
either in part I or part II. The employment referred to in item No. 8 of the 
Schedule is not necessarily connected with mining operations, because the acti- 
vities of stone breaking and stone crushing can be independent of a mine or 
even a quarry. If the scheduled employment mentioned at item No. 8 of the 
Schedule is not connected with a mine, then evidently, the appropriate Govern- 
ment in respect of this scheduled employment would be the State Govern- 
ment. Mr. Kotwal, however, contended that a quarry is a mine and the activi- 
ties of stone breaking and stone crushing, in so far as they are connected 
with a quarry, have a necessary relationship with a mine. Consequently, he 
argued that in respect of item No. 8 of the Schedule, the appropriate Govern- 
ment will be the Central Government as soon as it is found that the opera- 
tions of stone breaking and stone crushing are connected with a stone quarry, 
which, according to him, is necessarily a mine. In elaboration of this argu- 
ment, he has taken me through the provisions of the Mines Act (No. XXXV of 
1952) and the Mines and Minerals (Regulation and Development) Act (LXVII 
of 1957). 

The Mines Act has defined the terms ‘‘mine’’ and ‘‘minerals’’ in els. 
(j) and (jj) respectively of s. 3 of the Act. Under cl. (j), mine means any ex- 
cayation where any operation for the purpose of searching for or obtaining 
minerals has been or is being carried on. That takes us to the definition of 
‘‘minerals’’ contained in cl. (jj), which means all substances which can be 
obtained from the earth by mining, digging, drilling, hydraulicing, quarry- 
ing or by any other operation and includes mineral oils, which in turn in- 


t 


248 THE BOMBAY LAW REPORTER. [VOL. LXV. 


cludes natural gas and petroleum. Mr. Kotwal, therefore, contended that stone, 
which is taken out by the process of drilling or quarrying or by any other 
operation, is a mineral and a stone quarry is a mine as stone has been obtained 
therefrom by the process of excavation. For reinforcing this argument, he 
referred to the definition of ‘‘minerals’’ and ‘‘minor minerals’’ as contained 
in cls. (a) and (e) of s. 3 of the Mines and Minerals (Regulation and Develop- 
ment) Act. Clause (æ) does not give the definition of minerals. It merely says 
that all minerals except mineral oils are included in the definition of ‘‘mine- 


rals’’, This definition is an inclusive definition. Clause (e) defines ‘‘minor 
minerals’’ to mean 


“.. „building stones, gravel, ordinary clay, ordinary sand other than sand used for pre- 

scribed purposes, and any other mineral which the Central Government may, by noti- 
fication in the Official Gazette, declare to be a minor mineral”. 
Mr. Klotwal emphasized the expression ‘‘building stones’’ contained in the 
above definition and pointed out that for the purposes of the Act, building 
stones are minor minerals. Mr. Kotwal then referred to item No. 54 in List I 
(Union List) of the Seventh Schedule to the Constitution of India under 
which ‘‘Regulation of mines and mineral development to the extent to which 
such regulation and development under the control of the Union is declared 
by Parliament by law to be expedient in the public interest’’, is a Union 
subject. The Mines Act of 1952 and the Mines and Minerals (Regulation and 
Development) Act of 1957 are the Acts passed by the Parliament for the regu- 
lation of mines and mineral development. He also referred to item No. 28 in 
the II List (State List) of the seventh schedule of the Constitution, under 
which the right of regulation of mines and mineral development by the State 
Government is made subject to the provisions of List I with respect to regula- 
tion and development under the control of the Union. The regulation of mines 
and mineral development, therefore, is primarily a Union subject and the ope- 
ration of the State would be restricted to the field, which is not covered by an 
enactment passed by the Parliament for the regulation of mines and mineral 
development. In view of the provisions of item No. 54 in List I and item No. 
23 in List II of the Seventh Schedule of the Constitution and the provisions of 
the Mines Act of 1952 and the Mines and Minerals (Regulation and Develop- 
ment) Act of 1957, it does appear that the word ‘‘mine’’ has been given the 
widest connotation and‘ on a strict interpretation of these provisions, even a 
stone quarry can fall within the definition of the word ‘‘mine’’ and can come 
under the regulation and control of the Central Government. 


Mr. Kavlekar, on behalf of the accused, contended that inclusion of a quarry 
in the definition of ‘‘mine’’ is revolting to commonsense and, is also opposed 
to the established meaning of the word ‘mine’. In this connection, he referred 
me to the meaning of the word ‘mine’ as given in the Oxford English Diction- 
ary, vol VI, p. 463. The meaning given is as follows: 

“An excavation made in the earth for the purpose of digging out metals or metallic 

ores, or certain other minerals, as coal, salt, precious stones”. 
Mr. Kavlekar contended that the wider meaning of the word ‘‘mine’’ to in- 
clude building stones is now outdated and the meaning that has been attached 
to that word in recent times is based on the deposit of minerals such as, metals 
or metallic ores, coal, salt, precious stones, etc. He also referred to the mean- 
ing of the word ‘‘mineral’’ in the same dictionary at p. 466, which is as fol- 
lows: 


“Any substance which is obtained by mining; a product of the bowels of the earth. 
In early and in mod. technical use, the ore (of a metal)”. : 
Mr. Kavlekar also referred me to Stroud’s Judicial Dictionary, vol. 3 p. 1792, 
wherein the meaning of the words ‘‘Mines’’ and ‘‘Minerals’’ is given as follows: 
“The primary meaning of the word ‘mine’, standing alone, is an underground ex- 
cavation made for the purpose of getting minerals. . .”. 
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Minerals means: 

“Primarily all substances—other than (and underneath) the agricultural surface of 

the ground which may be got for manufacturing or mercantile purposes, whether from 
a mine, as the word would seem to signify, or such as stone or clay, which are got by 
open working ... The particular signification of each of these words may be varied 
largely by the context...”. 
I am unable to understand how the meaning of the words ‘‘mines’’ and 
‘‘minerals’’ iñ Stroud’s Dictionary supports Mr. Kavlekar’s contention. At 
page 1794 of the same Dictionary, reference has been made to the decided 
cases wherein stone got by quarrying has been included in minerals. In my 
view, the entire discussion as to whether a stone quarry falls within the de- 
finition of mine is of academic interest. In its broadest sense, a stone quarry 
can fall within the category of a mine as defined in the Mines Act of 1952 or 
the Mines and Minerals (Regulation and Development) Act of 1957. In view 
of the language of the items at Nos. 54 in List I and 23 in List II of the 
Seventh Schedule of the Constitution, the main point to be considered is, 
whether the Parliament has passed any law for regulating the stone quarries. 
The power of the Parliament to pass a legislation in respect of a stone quarry 
can hardly be disputed. If the Parliament passes an enactment regulating the 
stone quarries, then evidently, the Central Government would be the appro- 
priate Government. It would be competent to the Parliament to mention an 
employment in respect of the operation of a stone quarry as a scheduled em- 
ployment, by including it in the Schedule attached to the Minimum Wages 
Act. The Schedule, however, does not mention either a mine or a stone quarry 
and item No. 8 viz., employment in stone breaking and stone crushing, can- 
not, therefore, be said to be an employment in respect of mine whether in 
its broadest sense so as to include a stone quarry or in the narrow sense as 
given in the Oxford English Dictionary. It is significant to note that under 
s. 27 of the Act of 1948, the Central Government has no power of adding 
items to the Schedule of the Act. On the other hand, it is open to the State 
Government under that section to add to the Schedule any employment in 
epee according to the State Government, it is necessary to fix minimum rates 
of wages. 


Mr. Kotwal contended that item No. 8 in the Schedule of the Act, as it stands 
today is applicable to the operations of stone breaking and stone crushing car- 
ried on in a stone quarry and since a stone quarry is a mine, the appropriate 
Government is the Central Government. He had to concede that item No. 8 of 
the Schedule, as it stands today, might not have relation to a mine other than 
a stone quarry and any employment in such a mine may not fall under the 
purview of item No. 8 of the Schedule. He went on to make a distinction be- 
tween the process of stone breaking and stone crushing, which is an integral 
part of the main operation of mining and an incidental part of such an opera- 
tion. Mr. Kotwal agreed that when the process of stone breaking and stone 
crushing is ancillary to the principal mining operation, the employment in 
respect of the process of stone breaking and stone crushing would not be cover- 
ed by item No. 8 of the Schedule. According to him, the position of the employ- 
. ment of stone breaking and stone crushing when it goes on in respect of a stone 
quarry stands on a different footing, because the essence of quarrying opera- 
tions consists in the breaking and crushing of stone. In advancing these argu- 
ments, Mr. Kotwal has kept before his mind the decision of the Supreme Court 
in M.P. Mineral Industry Assn. v. Reg. Lab. Commr’. The facts of that case were 
as follows: By a notification by the President of India under art. 258 of the 
Constitution, the Central Government delegated to Governments of certain 
States including the Madhya Pradesh with their consent, its functions relating 
to fixation of minimum rates of wages in respect of employees employed in 
stone-breaking and stone-crushing operations carried on in mines within their 


1 [1961] 1 8.C.J, 112. 


250 THE BOMBAY LAW REPORTER. [VOL. LXV. 


respective States. Pursuant to the said delegation the Madhya Pradesh Govern- 
ment issued the impugned notification purporting to act under s. 5(2) of 
the Minimum Wages Act, 1948, prescribing minimum rates of wages for em- 
ployment in stone-breaking or in stone-crushing operations carried on in mines. 
On a writ application by the appellant company to quash that notification as 
ulira vires, contending that the notification cannot fasten upon the manganese 
mining industry the character of employment in stone-breaking or stone-crush- 
ing, it was held (reversing the decision of the High Court) : . 

“(i) That the impugned notification under section 5(2) of the Minimum Wages Act 
had not the effect of adding an entry in the Schedule to the Act, for which appropriate 
notification has to be under section 27 of the Act. 


(ii) That, in the context, the terms ‘stone-breaking’ or ‘stone-crushing’ referred to in 
item 8 of the Schedule to the Act are confined to operations in quarries and do not cover 
stone-breaking or stone-crushing operations which are carried on in mines and that there- 
fore the impunged notification is ultra vires, and 

(iii) That the impugned notification of the Madhya Pradesh State Government 
being ultra vires, the State cannot fall back upon the President's notification for sup- 
port”. 

Mr. Justice Gajendragadkar, who delivered the judgment of the Court, posed 
the following question (p. 117) : 

“...When the Schedule refers to the employment of stone-breaking or stone~crushing 
does it refer to the incidental stone-breaking or stone-crushing in connection with 
manganese mine operations?”. 

His Lordship then proceeds to answer the question in the following terms (p. 
117) : 

“.,.In a chemical or a geological sense stones may include manganese and that is one 
of the meanings given to the word in the Shorter Oxford Dictionary. On the other 
hand, the word ‘stone’ as popularly understood in ordinary parlance particularly when 
it is coupled with the word ‘breaking’ or ‘crushing’ would exclude manganese ... Em- 
ployment in stone~breaking or stone-crushing in this sense would refer to quarry ope- 
rations. Thus whether or not the word ‘stone’ should be understood in the wider sense 
or in a limited sense must depend upon the context! in which the word is used. The 
intention which is reasonably deducible from the context would decide whether it is 
the expanded meaning or the limited meaning of the word that can be accepted. The 
same consideration could apply to the denotation of the word ‘employment’. We have 
carefully considered all the items in the Schedule and have taken into account the 
general beneficent policy of the Act but we are unable to hold that when item 8 refers 
to stone-breaking or stone-crushing it is intended to cover the breaking or the crush- 
ing of stones incidental to the manganese mining operations. The context seems to 
exclude the application of the wider meaning of the word ‘stone’ used in item 8. There- 
fore, our conclusion is that the stone-breaking or stone-crushing operations which are 
carried on in mines are not included in item 8 in the Schedule; and if that be the true 
position the impugned notification issued by the State Government under section 5(2) 
is ultra vires”, 

A Hie later, the learned Judge has observed in the same judgment: 


..As it stands the entry is, in our opinion, confined to stone-breaking and stone- 


re employment in quarries and not in mines”. 

I am unable to understand how these observations, in any way help Mr. Kotwal 
in the argument that he is advancing. On the other hand, these observations cut 
the ground under the foot of his argument. It may be that in the widest sense, a 
stone quarry falls in the category of a mine. The Supreme Court has emphasized 
that the operation of stone breaking and stone crushing is only ancillary to the 
mining operations carried on in a manganese mine. The wording of item No. 8 
in the Schedule indicates that the operation of stone breaking or stone crushing 
should be independent and should stand by itself. Thus the operation is inte- 
grally connected with a stone quarry and the entire process of extracting stones 
is carried on by continuous breaking and crushing of stones in the quarry. The 


= 
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operation of stone breaking and stone crushing may as well be entirely independ- 
ent even of a stone quarry. For instance, stones may be broken and crushed for 
the purpose of pounding them to small pieces, or even to sand so as to serve 
as a mixture with cement and for any other purpose. This work may be carried 
on and is usually done so, outside the quarry and beyond the site of the quarry. 
Whatever that may be, the essence lies in the operation of stone breaking and 
stone crushing being ‘sui generis’ and not being dependent upon or ancillary 
to other operations. Unless, therefore, the Parliament amends item No. 8 of the 
Schedule so as to include the operation of stone-breaking and stone-erushing in 
a stone quarry or in all mines including a stone quarry, it is not possible to hold 
that the appropriate Government would be the Central Government, merely on the 
basis that, in its widest connotation, the words ‘stone quarry’ may fall within 
the ambit of the word ‘mine’. 

If the appropriate Government, so far as the scheduled employment at item 
No. 8 of the Schedule is concerned, is the State Government, then it follows 
that the Inspector, who is competent to file a complaint in respect of the breaches 
of the various provisions of the Act, is the Inspector appointed by the State 
Government under s. 19 of the Act. Since the complaints, in this case, have 
been lodged by an Inspector appointed by the Central Government, the Court 
cannot take cognizance of those complaints under s. 22B(1)(b) of the Act. 

The result is that, the appeals fail and are, therefore, dismissed. 


Appeals dismissed, 


FULL BENCH—APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before the Hon’ble Mr. H. K. Chatnani, Chief Justice, Mr. Justice Kotval and Mr. Justice 
Gokhale. 


SHRIKRISHNA NINAJI v. NAMDEO BAPUJI.* 

Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) Act (Bom. 
XCIX of 1958), Secs. 39(7) & (2), 2(84), 119B, 57—Transfer of Property Act (IV of 
1882), Sec. 4—Partition whether transfer within s. 38(7) of Bom. Act XCIX of 1958, 

Partition is not a transfer within the meaning of s. 38(7) of the Bombay Tenancy 
and Agricultural Lands (Vidarbha Region and Kutch Area) Act, 1958. 

Manabat Hari v. Ramchandra,’ Waman v. Ganpat? Jivram Jegjivandas v. Kantilal, 
Soniram Raghushet v. Dwarkabal,’ Dayabhai v. State of Bombay’ and Musammat 
Girja Bai v. Sadashiv Dhundiraj,° referred to. 


Special Civil Application No. 319 of 1961 came up for hearing before 
Kotval and Shah JJ. who referred a question arising in it to a full bench. 
Kotval J. delivered the following referring judgment on April 6, 1962 :— 


Korvat J. Having heard Mr. Natu for the petitioner and Mr. Jakatdar 
for respondent No. 1, we think that the question arising in this petition should 
go before a Full Bench in view of the conflict of authorities. 

In Manabai v. Ramchandra’ a Division Bench of this Court (to which 
one of us, Kotval J., was a party) held that the word ‘‘transfer’’ as 
used in s. 9(9) of the Berar Regulation of Agricultural Leases Act does not 


*Dectded, February 18, 1963. Special Civil 4 (1950) 53 Bom. L.R. 826. 
Application No. 319 of 1961 (with Special Civil 5 {918} 62 Bom. L.R. 848, 


Applications Nos. 377 and 383 of 1961). 6 (1916) L.R. 43 LA. 151, s.c. 18 Bom. 
1 (1958) 60 Bom. L.R. 143], s.o. [1958] L.R. 621. 

N.L.J. 453. 1 [1958] N.L.J. 458, s.o. 60 Bom. L.R. 
2 (1985) 37 Bom. L.R. 925. 1431. 
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include partition. Mudholkar J., who delivered the judgment on behalf of the 
Bench, distinguished in paras. 9 to 12 of the judgment between the word ‘‘trans- 
fer’’ ag used in the Transfer of Property Act and the same word as used in 
the Berar Regulation of Agricultural Leases Act and referred to ss. 7 and 8 of 
the Act. Since then however, another Division Bench of this Court in Daya- 
bhai v. State of Bombay? have made certain observations which have the result 
of throwing in doubt the authority of Manabai’s case. In para. 7 of the 
judgment, Shelat J., who delivered the judgment on behalf of the Division 
Bench, observed that the decisions in Kisansing Mohansing v. Vishnu Balkrishna® 
and Somram Raghushet v. Dwarkabai* had taken the view that a partition 
amounts to a transfer, and he further observed: 

‘‘.,. Following, therefore, the consistent view so far taken by this Court, we must 
hold that a partition of property belonging to a joint and undivided Hindu family by 
metes and bounds amongst the members of that family would amount to transfer within 
the meaning of the word ‘transfer’ used in section 5 of the Transfer of Property Act.” 

No doubt that decision was not given under any of the provisions of the 
Berar Regulation of Agricultural Leases Act nor under the Bombay Tenancy 
and Agricultural Lands (Vidarbha Region and Kutch Area) Act, 1958. It 
was a decision under the Bombay Prevention of Fragmentation and Consoli- 
dation of Holdings Act, 1947, but the effect of the observations of the 
Division Bench in Dayabhat’s case is all the same to throw doubt upon the 
decision of this Court in Manabat’s case. In fact, the Revenue Tribunal, in 

“spite of the observation that that decision was under a different enactment, 
still decided to follow Dayabhat’s case. 

It seems to us that in matters of this kind greater certainty in law is de- 
sirable than the present state of the law discloses, because the Tribunals below 
must have correct guidance in the matter, We think, therefore, that in all 
the circumstances of the case, the question should be referred to a Full Bench. 
We, therefore, refer the following question for decision to a Full Bench. 

Whether Manabai v. Ramchandra was correctly decided? 

The papers be put up before My Lord the Chief Justice for constituting a 
Full Bench. 

At this stage, Mr. Kherdekar points out that in Special Civil Applications 
Nos. 841 and 362 of 1961 the same question arises. In fact, the decision of 
the Revenue Tribunal in the present case governs these cases also. Mr. Kher- 
dekar will be allowed to intervene when this reference is heard. 


The question was considered by a full bench composed of Chainani C.J. and 
Kotval and Gokhale JJ. 
S. C. A. No. 319 of 1961 


8. V. Natu and S. T. Didolkar, for the petitioner. 
C. 8. Dharmadhikari, for respondent No. 1. 


Interveners : 
85. N. Kherdekar, A. V. Khare and B. A. Wazalar, for C. 8. Dharmadhikari 
and F. M. Kulkarm. 
8. C. A. No. 377 of 1961 
S. V. Natu, for the petitioner. 
C. S. Dharmadhikari, for respondent No. 1. 
S. C. A. No. 383 of 1961 


J. N. Chandurkar and M. N. Chandurkar, for the petitioner. 
N. R. Raoot, for respondent No. 1. 
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CHAINANI C.J. The question referred to the Full Bench is: Whether Ma- 
nabai Hari v. Ramchandra’ was correctly decided? In that case, it was held 
that the word ‘‘transfer’’ as used in sub-s. (9) of s. 9 of the Berar Regulation 
of Agricultural Leases Act, 1951 (No. XXIV of 1951) does not include parti- 
tion. The case, in which this reference has been made has, however, to be 
decided by reference to the provisions of the Bombay Tenancy and Agricultu- 
ral Lands (Vidarbha Region and Kutch Area) Act, 1958 (No. XCIX of 1958), 
hereinafter referred to as the Tenancy Act. With the consent of the advocates 
for the partie’, we have, therefore, decided to alter the question, which is to 
be considered by us, as follows: 

“Whether partition is a transfer within the meaning of sub-section (7) of section 38 
of the Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch au) 
Act, 1958?” 


The word ‘‘transfer’’ is not defined in the Tenancy Act. Clause (34) of 
s. 2 of the Tenancy Act states that unless the context otherwise requires, the 
words and expressions used in this Act but not defined shall have the meanings 
assigned to them in the Madhya Pradesh Land Revenue Code and the Transfer 
of Property Act, 1882, as the case may be. The word ‘‘transfer’’ is also not 
defined in the Madhya Pradesh Land Revenue Code, 1954. It will, therefore, 
have the meaning given to it in the Transfer of Property Act, unless the con- 
text otherwise requires, 

The judicial opinion on the question whether partition is a transfer is not 
“uniform. This Court has, however, held in a series of cases that partition is a 
A iranater within the meaning of the term as defined in s. 5 of the Transfer of 
A Property Act: see Waman v. Ganpat? ; Jwram Jagjivandas v. Kantilal; Kom- 

ram Raghushet v. Dwarkabait; and Dayabhai v. State of Bombay. Some 
doubt on these decisions was thrown in Manabat Hari v. Ramchandra, but as 
will be clear from the judgment in this case, it was decided in the light of the 
provisions of s. 9 of the Berar Regulation of Agricultural Leases Act. Several 
cases under the Bombay Tenancy Act have also been decided on the basis that 
partition is not a transfer within the meaning of this Act. 

It has been urged by Mr. Natu and Mr. Khare that the view taken in the 
above cases should be reconsidered. We do not think that it is necessary to do 
so or to decide whether partition is a transfer within the meaning of the Trans- 
fer of Property Act, because the various provisions of the Tenancy Act, to 
which I will presently refer, clearly indicate that partition is not a transfer 
within the meaning of sub-s. (7) of s. 38 of that Act. Sub-section (J) of s. 38 
states, inter alia, that a landlord may, after giving to the tenant a notice in 
writing at any time on or before February 15, 1961, and making an applica- 
tion for possession under s. 36 on or before March 31, 1961, terminate the 
tenancy of the land held by a tenant other than an occupancy tenant, if he bona 
fide requires the land for cultivating it personally. There is a proviso to this 
sub-section, with which we are not concerned. Sub-section (2) of this section 
provides as follows: 

“(2) Where the landlord is of the following category, namely:— 

(a) a minor, 

(b) a widow, ` 

(c) a serving member of the armed forces, or 

(d) a person subject to any physical or mental disability, 

then, if he has not given a notice and made an application as required by sub- 
section (1), such notice may be given and such application may be made— 

(A) by the landlord within one year from the date on which— 

(i) in the case of category (a) he attains majority; 

(ü) in the case of category (c) he ceases to serve in such force: 

"1 see 60 Bom. L.R. 1431, s.c. [1958] 3 (1049) 52 Bom. L.R. 104, 


N.L.J 4 {1950 58 Bom. L.R. 325. 
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(ii?) in the case of category (d) he ceases to be subject to such physical or mental 
disability; and 

(B) in the case of widow by the successor in title within one year from the date 
on which the widow’s interest in the land ceases to exist: 

Provided that where a person of such category is a member of a joint family, the 
provisions of this sub-section shall not apply if at least one member of the joint family 
is outside of the categories mentioned in that sub-section unless the share of such person 
in the joint family has been separated by metes and bounds before the prescribed date 
and the Tahsildar on inquiry is satisfied that the share of such person in the land is 
separated, having regard to the area, assessment, classification and value of the land, in 
the same proportion as the share of that person in the entire joint family property, and 
not in a larger proportion:...” 

This sub-section extends the time for terminating the tenancy and making an 
application for possession in the case of the persons, who belong to the catego- 
ries mentioned in els. (a) to (d). This is subject to the conditions mentioned 
in the proviso, one of which is that if such person is a member of a joint family, 
his share in the joint family property has been separated by metes and bounds 
before the prescribed date. The Act came into force on December 30, 1958, and 
in order to enable persons falling within the special categories to get the benefit 
of this sub-section, June 30, 1959, was fixed as the prescribed date. They 
were, therefore, given about six months’ time to get their shares separated by 
metes and bounds. If such a person’s share was so separated before June 380, 
1959, he can terminate the tenancy and apply for possession after this date, 
during the period specified in cls. (A) and (B) of the sub-section. 

Sub-section (7) of s. 38 states that nothing in this section shall confer on a 
tenure-holder, who has acquired any land by transfer after August 1, 1953, a 
right to terminate the tenancy of a tenant who is a protected lessee and whose 
right as such protected lessee had come into existence before the transfer. This 
sub-section, therefore, applies to a tenure-holder, who has aequired the land 
held by a protected lessee by transfer after August 1, 1953. The first question, 
which arises for determination, is whether a person, who obtains a land as his 
share on partition, can be said to acquire the land by transfer. 

Mr. Dharmadhikari, who appears on behalf of respondent No. 1, has re- 
lied upon the following observations in Dayabhai v. State of Bombay (p. 349) : 

“\... Whatever be the process which may be said to bring about this result of the 

co-owner or co-sharer to whom the property is allotted by the partition getting the pro- 
perty for his sole use, the result is that the person who gets the property on partition 
is constituted the sole owner of that property and he acquires in that particular pro- 
perty not only his own share, right, title and interest therein which he erstwhile enjoyed 
but also the share, right, title and interest of the other co-owners or co-sharers in that 
property.” 
Mr. Dharmadhikari has, therefore, argued that as the person, to whom a land 
is allotted on partition, acquires by the. process of partition the interest of 
other co-parceners in that land, he can be said to have acquired that land on 
partition. This argument is not correct, for, as observed by the Privy Council 
in Musammat Girja Bas v. Sadashiv Dhundiraj®, partition does not give him 
a title or create a title in him; it only enables him to obtain what is his own in 
a definite and specific form for purposes of disposition independent of the 
wishes of his former co-sharers. At page 159, their Lordships have quoted 
overs translation of a passage in Viromitrodaya by Mitra Misra, which is as 
ollows : 

“For partition is made of that in which proprietary right has already arisen, conse- 
quently partition cannot properly be set forth as a means of proprietary right. Indeed, 
what is effected by partition is only the adjustment of the proprietary right into specific 
shares.” 


Partition does not, therefore, give the person, to whom a land is allotted, any 
6 (1916) L.R. 43 I.A. 151, at p. 161, s.c. 18 Bom. L.R. 621. 
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new title or create a title in him to that land. He was already the owner of the 
land along with other co-parceners and partition only enables him to acquire 
exclusive title to that land. As, therefore, in the words of the Privy Council, 
partition only enables him to obtain in a definite and specific form the land, 
which was his own, it cannot be said that he has acquired that land. By the 
process of partition, he no doubt acquires the interest of other co-sharers in 
that land, but the words in the sub-section are ‘‘acquired any land’’. It does 
not contain the words ‘‘or any interest therein’’, such as are used in s. 119B. 
The language used in sub-s. (7) of s. 38 of the Tenancy Act, therefore, itself 
indicates that this sub-section does not apply in cases, in which a person be- 
comes the sole owner of the land as a result of partition. 

Another difficulty in holding partition to be a transfer is that in that case 
there would be a conflict between sub-s. (2) and subes. (7) of s. 88. Under sub- 
s. (7), a tenure-holder, who has acquired any land by transfer after August 1, 
1958, has no right to terminate the tenancy of the tenant, who is a protected 
lessee and whose right as such protected lessee had come into existence before 
the transfer. This sub-section applies to protected tenants only, while sub- 
ss. (Z) and (2) apply to all tenants including protected tenants. As pointed 
out above, sub-s. (2) gives a right to a person, who belongs to one of the cate- 
gories referred to in this sub-section, to terminate the tenancy of his tenant, 
even if he is a protected tenant, after June 30, 1959, if his share in the family 
property has been separated by metes and bounds before this date. He would 
be able to exercise this right, even if the partition has taken place after August 
1, 1958, but before June 30, 1959. This right will not be available to him at 
least in respect of protected tenants if partition has taken place after August 
1, 1953, and is regarded as a transfer. If it had been the intention of the 
Legislature to treat partition as a transfer, the date specified in the proviso to 
sub-s. (2) would have been the same as is mentioned in sub-s. (7), viz., August 
1, 1958. The usual rule of interpretation is to read the different provisions of 
an Act in such a manner as to avoid a conflict between them. If, therefore, 
sub-ss. (2) and (7) are to be reconciled, as they should be, the word ‘‘transfer’’ 
as used in sub-s. (7) cannot be held to include a partition. 

Our attention has also been invited to two other sections, ss. 57 and 119B, in 
which a distinction has been drawn between ‘‘transfer’’ and ‘‘partition’’, 
Sub-section (1) of s. 57 states that no land purchased by a tenant under s. 41 
or 46 or 49A or 180 or sold to any person under s. 91 or 122 shall be transferred 
by sale, gift, exchange, mortgage, lease or assignment or partitioned without 
the previous sanction of the Collector. Sub-section (2) states that any trans- 
fer or partition of land in contravention of sub-s. (7) shall be invalid. Section 
119B states that where any transfer of land or of any interest therein, whether 
by sale, gift, exchange, mortgage, lease or otherwise, or partition of land is in- 
valid under any of the provisions of this Act, the acquisition of such land under 
such transfer or partition shall also be invalid. In these two sections, therefore, 
partition is not regarded as a transfer. This circumstance also shows that the 
Legislature did not intend that partition should be regarded as a transfer for 
the purposes of the Tenaney Act. 

It has been urged that in the view, which we are inclined to take, we will 
be defeating the object of the Act, which is to protect the tenants and to give 
them fixity of tenure. It is, however, necessary to remember that while the 
Act imposes several restrictions on landlords, it also contains provisions enabl- 
ing the landlords to obtain possession of their lands on certain grounds, sub- 
ject to the conditions specified in the Act. The object of the Act cannot, there- 
fore, be said to have been frustrated, if the restrictions on the landlords are 
not extended beyond those, which are imposed by the Act. 

In our opinion, therefore, partition is not a transfer within the meaning of 
sub-s. (7) of s. 38 of the Tenancy Act. The reply to the question as formulated 
by us above will, therefore, be in the negative. Answer accordingly. 
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Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Kotval. l 


SATYANARAYAN SHRIVALLABH LADDHA v. BHAQWANTRAO 
MAROTIRAO INGOLE.” 
Maharashtra Zilla Parishad and Panchayat Samities Act (Maharashtra V of 1962), Sec. 
27—Election petition whether can be filed only by voter in constituency in which 
election held. ? 


Under s. 27 of the Maharashtra Zilla Parishads and Panchayat Samities Act, 1981, 
only a voter in the constituency in which the election is held and no other person 
can file an election petition. 

Basappa v. Ayyappa’ and Jagan Nath v. Jaswant Singh,’ referred to. 


Tux facts appear in the judgment. 


M. N. Chandurkar, for the petitioner. 
B. R. Mandlekar, for respondents Nos. 1 and 8. 


CHAINANI C.J. The facts giving rise to this petition briefly are that the 
petitioner and opponent No. 1 were candidates at the election held in Walgaon 
electoral division for electing councillors of the Zilla Parishad for the Amra- 
vati district. The election was held on May 27, 1962. The result of the election 
was declared on June 1, 1962, and the petitioner was declared to be elected. 
On June 15, 1962, opponent No. 1 filed an election petition in which he chal- 
lenged the election of the petitioner. Opponent No. 1 also joined in his elec- 
tion petition opponents Nos. 2 to 10, wha had originally stood as candidates, 
but who had withdrawn from the election before the date appointed in this 
behalf, i.e. May 12, 1962. On July 24, 1962, the petitioner filed his written 
statement in reply to the election petition. In his statement he contended that 
opponent No. 1 was not competent to file the election petition as he was not 
a voter in Walgaon constituency. On the same day he made an application 
that a preliminary issue should be framed regarding the maintainability of the 
election petition. Opponent No. 8, who is also a voter in the constituency, 
then made an application for being transposed as petitioner No. 2. Another 
application for the same purpose was made on October 4, 1962. That applica- 
tion for transposition was opposed by the petitioner. His objections were over- 
ruled and the learned Assistant Judge allowed the application of opponent 
No. 8 to be transposed as petitioner No. 2. That order is being challenged be- 
fore us. 


Sub-section (Z) of s. 27 of the Maharashtra Zilla Parishads and Panchayat 
Samities Act, 1961, states that if the validity of any election of a councillor is 
brought in question by any person qualified to vote at the election to which 
such question relates, such person may at any time within fifteen days after 
the date of the declaration of the results of the election, apply to the District 
Judge of the district within which election has been held for the determination 
of such question. Under this sub-section, therefore, the validity of an election can 
be brought in question by any person qualified to vote at the election to which 
such question relates. It is not in dispute that opponent No. 1, who had filed 
the election petition, was not qualified to vote in the constituency from which 
the petitioner was declared elected and it is the election from this constituency 
which is sought to be challenged by the election petition. Mr. Chandurkar 
has, therefore, contended that as opponent No. 1 was not qualified to vote at this 
election, the petition filed by him could not have been entertained under sub- 
s. (1) of s. 27. Mr. Mandlekar, who appears on behalf of the respondents has 
on the other hand contended that the language used in sub-s, (1) of s. 27 


* Decided, February 21, 1963. Special Civil 1 [1959] S.0.R. 611. 
Application No. 6 of 1968. 2 [1984] 8.C.R. 892. 
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suggests that the proceedure laid down in this sub-section is to be followed only 
if the validity of the election is questioned by a voter. He has contended 
that this provision does not debar another interested person from filing an elec- 
tion petition. This argument is not correct. Sub-section (J) itself makes 
it clear that it is only the person qualified to vote at the election who can apply 
to the District Judge. This is made further clear by sub-ss. (2) and (3) of 
this section. Sub-section (2) states that an enquiry shall thereupon be held 
by a Judge. The word ‘‘thereupon’’ in the context means on the filing of a 
petition undere sub-s. (J). This is further made clear by sub-s. (3) which 
states that all applications received under sub-s. (Z), in which the validity of 
the election of councillors to represent the same electoral division is in question, 
shall be heard by the same Judge and the applications in which the validity 
of the election of the same councillor elected to represent the same electoral 


division is in question, shall be heard together. Sub-sections (2) and (3), there- 


fore, leave no doubt that the enquiry, which is to be held by the Judge, is an 
enquiry into the applications made under sub-s. (J). Under sub-s. (1) it is 
only the person qualified to vote at the election who can apply to the District 
Judge, It follows that a voter in the constituency, in which the election is held, 
and no other person can file an election petition under s. 27. In this connection 
I may refer to the observations of the Supreme Court in Basappa v. Ayyappa! 
that an election contest is not an action at law or a suit in equity but is a purely 
statutory proceeding unknown to the common law and the Court possesses no 
common law power. See also’ Jagan Nath v. Jaswant Singh?. 

Mr. Mandlekar has also urged that the word ‘‘election’’ in sub-s. (Z) of s. 27 
should be held to refer to the election of all the councillors from the district 
and not only to the election in the constituency in regard to which the dispute 
arises. This argument seems to be without any substance. The words ‘‘the 
election to which such question refers’’ have reference to the particular election 
of a councillor, whose election is challenged. If, therefore, the election of any 
councillor is challenged, the questions, which can be determined in the enquiry, 
will relate only to that particular election and not to the elections from the 
other constituencies in the district. 

Mr. Mandlekar has also referred'us to certain decisions in which it has been 
held that even though the original plaintiff or one of the original plaintiffs 
was not competent to file a suit, the application for joining another person 
who is competent to sue as plaintiff should generally be granted. These deci- 
sions have no bearing on election petitions which have to be decided in accord- 
ance with the law applicable to them. As pointed out by the Supreme Court 
in Jagan Nath v. Jaswant Singh, the rule is well settled that the statutory re- 
quirements of election law must be strictly observed and that any petition 
seeking interference with an election must strictly conform to the requirements 
of the law. In this case, the original application was made by a person who 
was not competent to make such an application under sub-s. (J) of s. 27. The 
subsequent application made by opponent No. 8 for transposition as petitioner 
No. 2 was made more than 15 days after the date of the declaration of the 
result. No fresh application could have been entertained at that time. 
The original application made by opponent No. 1 was not maintainable. 
Consequently, on the date on which opponent No. 8 applied for transposition 
as one of the petitioners, there was no valid application, amendment to which 
could be granted by the Assistant Judge. Different considerations might have 
arisen, if opponent No. 8 had made his application within 15 days after the 
declaration of the result, but that is not the position here. 

Mr. Mandlekar has also referred to rule 30 and some other rules framed 
under the Act. We do not find anything in these rules, which has any relevance 
to the question which we have to decide in this matter. 

In our opinion, therefore, the learned Assistant Judge was wrong in allow- 
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ing the application of opponent No. 8 for transposition as petitioner No. 2. 
Accordingly we set aside the order made by him. The result, therefore, is that 
the election petition, having been made by a person, who was not competent 
to make such an application, was liable to be dismissed. We, accordingly, direct 
that the election petition should be dismissed. The petitioner should get his 
costs both of the election petition and of his application from respondents 
Nos. 1 and 8. 

Tt seems to us that there is a lacuna in the Act. Under s. 15 every person 
whose name is in the list of voters of any electoral division in a district, shall 
be qualified to be elected. A voter in one electoral division in a district is, 
therefore, entitled to stand as a candidate from another electoral division in 
the same district. Under s. 27(/), however, only a voter in the electoral divi- 
sion in which the election is held can challenge the validity of that election. 
The result, therefore, is that even a candidate at the election, who was a voter 
in another constituency, cannot challenge the election. Government may, 
therefore, consider whether sub-s. (1) of s. 27 should not be suitably amended 
in order to give a right to make an application under this sub-section also to 
the candidates at the election, the validity of which is challenged. 


Order set aside. 


SUPREME COURT. 


Present: Mr. Justice S. K. Das, Mr. Justice M. Hidayatullah and Mr. Justice J. C. Shah. 


KANJI MANJI v. THE TRUSTEES OF THE PORT OF BOMBAY.* 

Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 
4(1),-4(4)(a) & (b)—Import of s. 4(4)(a) whether extends to land—Government or 
local authority owning land filing suit in City Civil Court to evict lessee from such 
land—Competency of suit—Applicability of Act. 

Section 4(4) (a) of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, cuts down by a definition the operation of the words “any premises belonging 
to the Government or a local authority” in s. 4(1) of the Act, by excluding only 
buildings which were occupied by sub-tenants even though the buildings belonged 
to the Government or continued to belong to it. Therefore, any action by the Gov- 
ernment or the local authority in respect of land falls to be governed by s. 4(1) and 
not s. 4(4)(a), and s. 4(1) puts the case in relation to land entirely out of the Act. 
If Government or a local authority, therefore, wants to evict a person from the land, 
the provisions of the Act do not come in the way and the suit for ejectment does not 
have to be filed in the Court of Small Causes as required by the Act, but in the City 
Civil Court. 

Ram Bhagwandas v. Bombay Corporation,’ approved. 


Tue facts are stated in the judgment. 


B. Sen, with I. N. Shroff, for the appellant. f , 
M. C. Setalvad, Attorney-General, with B. Parthaæsarthi, J. B. Dadachanji, 
0. C. Mathur and Ravinder Narain, for the respondents. 


_ HDAYATUOLLAE J. This appeal arises out of a suit tried in the Bombay City 

Civil Court at Bombay, filed by the respondents, the Trustees of the Port of 
Bombay, for the ejectment of the appellant, Kanji Manji, and one Rupji Jeraji 
who had died even before the suit was filed, from a plot situated at Haji Bunder, 
Mazgaon, Sewri Reclamation Estate, Bombay, and for possession of the land. 
There was a claim for Rs. 10,871-14-0 ‘being the arrears of water charges and pro- 
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No. 302 of 1961 


1962.] KANJI v. TRUSTEES, PORT OF BOMBAY (8.C.)—Hidayatullah J. 259 


perty taxes, with which we are not concerned. The suit was decreed by the 
Bombay City Civil Court, and the appellant was ordered to vacate the suit 
premises and to deliver vacant possession thereof. An appeal was filed against 
the decree in the High Court of Judicature at Bombay, but it was dismissed 
summarily on September 24, 1959. The High Court also refused an application 
for a certificate, but the appellant applied for special leave, and having obtained 
it, has filed the present appeal. 

In 1924, the, Trustees of the Port of Bombay granted a lease of the said land 
to five persons, who were trading in partnership under the name and style of 
Mancherji Vadilal and Company. This lease was for a term of ten years com- 
mencing from December 14, 1923. For the first six months, the conventional 
rent of pepper corn, if demanded, was payable, and thereafter for the remain- 
der of the term, a monthly rent of Rs. 633-54 was payable on the first day of 
every month. ‘The lessees were also to pay all rates, taxes, assessments, ete. One 
of the covenants of the lease was that the lessees would, at their own expense and 
during the first six months period, construct upon the said piece of land, build- 
ings for use as bullock stables and offices according to the specifications given to 
them by the said Trustees and to be approved by them. It was provided, inter 
alia, that upon the expiration of the term, if the lessees had observed and per- 
formed all the covenants, they would be at liberty, at their own expense, to 
remove the buildings erected by them upon the demised premises on condition 
that the removal would be completed within three months after the expiration of 
' the term. During this period of three months, the lessees were to pay the 
monthly rent and also to pay all rates and taxes, ete., and if they failed to re- 
move the buildings within the period of three calendar months from the expira- 
tion of the term and within like period to fill up all excavations and to level up 
and restore the land, the right to remove the buildings would stand determined, 
and the buildings would belong to the Trustees, who would be entitled to re- 
move them and to clear, level and restore the land and recover the costs from 
the lessees. 

It is not clear from the record as to what happened actually after the expiry 
of the term. But on August 11, 1942, the Trustees of the Port of Bombay 
granted to Moreshwar Narayan Dhotre and Dinshaw Rustomji Ogra, carrying on 
business under the name and style of Messrs. Dinshaw Rustom and Company 
and their respective heirs, executors, administrators and assigns, a monthly te- 
nacy of the land together with the buildings standing thereon and all the rights, 
easements and appurtenances belonging to the premises on payment of monthly 
rent of Rs. 300, clear of all deductions, on the first day of each calendar month 
and payment of all rates, taxes, etc. The lessees covenanted not to add to or 
alter the said buildings and conveniences, ete., without previous consent, in 
writing, of the Trustees and to maintain the property in good repair at their own 
cost. They further agreed: 


“to peacefully leave and yield up the demised premises together with all buildings 
thereon as prepared and kept at the expiration or sooner determination of the tenancy 
hereby created or in the event of the Tenants becoming entitled to remove the buildings 
standing on the demised land at the expiration or sooner determination of the tenancy 
hereby created pursuant to the proviso in that behalf hereafter contained to peaceably 
leave and yield up the demised land cleared and levelled to the satisfaction in all res- 
pects of the Trustees.” 

The provisos, inter ala, include the following covenants binding the lessees: 


“(2) Either party to these presents may terminate the tenancy hereby created by 
giving to the other of them one calendar month’s notice in writing to expire on the 
1st day of any calendar month. 

(4) The Tenants may during the period of notice for determination of tenancy 
hereby created in accordance with Proviso No. 2 hereinbefore contained remove such 
buildings as have been standing upon the demised land provided that the Tenants shall 
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have paid all rent hereby reserved up to the determination of this tenancy and shall 
have performed and observed all the covenants on the part of the Tenants and the con- 
ditions herein contained or referred to.” 

On February 28, 1947, Moreshwar Narayan Dhotre and Dinshaw Rustomji 
Ogra assigned their rights in the lease to Rupji Jeraj and Kanji Manji, who, 
according to the deed of assignment (exh. D) paid Rs. 22,250 to the assignors, 
and this assignment appears to have been accepted by the lessors. On January 
25, 1956, the Trustees of the Port of Bombay sent a notice to Rypji Jeraj and 
Kanji Manji requiring them to vacate the premises and deliver vacant and peace. 
ful possession of the land on February 29, 1956. This notice was not complied 
with, and the suit was filed for their ejectment, as stated already. In the plaint, 
the first relief claimed was that ‘‘the defendant be ordered and decreed to forth- 
with deliver vacant and peaceful possession of the demised premises situate at 
Mazagaon Sewri Reclamation Estate and more particularly described in Ex. A 
hereto.” Exhibit A mentioned the following: 

“All that piece or parcel of land situate at Haji Bunder, Mazgaon Sewri Reclama- 
tion Estate, Bombay, admeasuring 5066 6/9 square yards or thereabouts bearing Cadas- 
tral Survey No. 272/145 of Parel-Sewree Division.” 

The suit, as stated, was filed against both Rupji Jeraj and Kanji Manji, but later, 
the plaint was amended by striking out the name of Rupji Jeraj, who had died 
much earlier. : 

The appellant, as defendant, raised a numbers of pleas. His main conten- 
tion was that the notice dated January 25, 1956, was invalid, inasmuch as it had 
been served only upon one of the lessees (Kanji Manji) and not upon the heirs 
and legal representatives of Rupji Jeraj. He also contended that the suit was 
bad for non-joinder of the heirs and legal representatives of Rupji Jeraj, who 
were necessary parties. He raised a plea of jurisdiction, alleging that the suit 
had to be filed in the Court of Small Causes, Bombay, inasmuch as it was gov- 
erned by the Bombay Rents, Hotel and Lodging Houses Rates (Control) Act, 
1947. He further claimed the protection of s. 4, sub-s. 4(a) of this Act which, he 
said, applied to him and not sub-s. (7) of the same section. He contended that, 
in view of the prohibition contained in the Act, he could not evict his sub-tenants, 
and that the contract that he must deliver vacant possession was impossible of 
performance, and the said impossibility rendered the claim of the plaintiffs in- 
competent. 

All these pleas were found against the appellant. It was held that the tenancy 
was a joint tenancy, that a notice to one of the joint tenants was sufficient, and 
that the suit also was not bad for non-joinder of the legal representatives of 
Rupji Jeraj. The trial Judge held that the present agreement was enforceable, 
inasmuch as this case was governed by sub-s. (Z) and not sub-s. 4(a) of s. 4 
of the Act. For the same reason, the trial Judge also held that the suit was 
properly laid in the Bombay City Civil Court at Bombay. The same contentions 
were raised before us, and we shall deal with them in the same order. 

The argument about notice need not detain us long. By the deed of assign- 
ment dated February 28, 1947, the tenants took the premises as joint tenants. 
The exact words of the assignment were that ‘‘...the Assignors do and each of 
them doth hereby assign and assure with the Assignees as Joint Tenants....’’ 
The deed of assignment was approved and accepted by the Trustees of the Port 
of Bombay, and Rupji Jeraj and the appellant must be regarded as joint 
tenants. The trial Judge, therefore, rightly held them to be so. Once it is held 
that the tenancy was joint, a notice to one of the joint tenants was sufficient, 
and the suit for the same reason was also good. Mr. B. Sen, in arguing the 
case of the appellant, did not seek to urge the opposite. In our opinion, the 
notice and the frame of the suit were, therefore, proper, and this argument has 
no merit. 

The real controversy in this case centres round the applicability of the Bombay 


~~ 
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Rents, Hotel and Lodging House Rates (Control) Act, 1947 (shortly called, 


the Rent Control Act in the judgment) to the present suit, and from that also 
arises the question of the jurisdiction of the Bombay City Civil Court. The 
latter argument about the jurisdiction of the Court can only arise, if the Rent 
Control Act applies to the present facts. We shall, therefore, consider these two 
points together. 


It must not,be overlooked that the suit was for eviction from the land only. 
Under the Rent Control Act, the word ‘‘premises’’ is defined by s. 5(8), inter 
alia, as follows: 


? “ Premises’ means— 


¢ 
f 


4 
$ 


(a) any land not being used for agricultural purposes,” 

The Act, prior to its amendment in 1953 by the Bombay Act IV of 1953, pro- 
vided by s. 4(1) as follows: 

“This Act shall not apply to any premises belonging to the Government or a local 

authority or apply as against the Government to any tenancy or other like relationship 
created by a grant from the Government in respect of premises taken on lease or requi- 
sitioned by the Government; but it shall apply in respect of premises let to the Govern- 
ment or a local authority.” 
This sub-section was considered by the Bombay High Court in a case, which 
was brought up in appeal to this Court by special leave. The judgment of this 
Court is reported in Bhatia Co-operative Housing Soctety Ltd. v. D. C. Patel." 
In that case, building sites were auctioned in 1908 by the City Improvement 
Trust, Bombay. One of the conditions of the sale was that the bidder should 
construct a building, on the site, of a certain value and according to a plan 
approved by the City Improvement Trust. One Sitaram Laxman was the high- 
est bidder, and he constructed a building, as agreed. He was then granted a 
lease of the land together with the building for 999 years. Subsequently in 1925, 
the Bombay Municipality succeeded the City Improvement Trust, and the 
Bhatia Co-operative Housing Society Ltd. acquired the lessee’s interest. A suit 
was filed by the Co-operative Society against its own tenants in the Bombay City 
Civil Court. The plea was that the suit ought to have been filed in the Court 
of Small Causes, as required by the Rent Control Act. The plaintiff relied upon 
sub-s. (J) of s. 4 to show that the Act did not apply to such a suit. This conten- 
tion of the plaintiff was accepted by the trial Judge, who decreed the claim. The 
Bombay High Court, however, on appeal, held that sub-s. (J) of s. 4 did not 
apply, and that as between the Co-operative Society and its sub-tenants, the suit 
was governed by the Rent Control Act and ought to go before the Court of Small 
Causes. The High Court, therefore, ordered that the plaint be returned for pre- 
sentation to the proper Court. 


This Court, on appeal by special leave, reversed the decision of the High 
Court, and restored that of the trial Judge. This Court pointed out that sub- 
s. (Z) of s. 4 had three parts, viz. (p. 191), 

“(1) This Act shall not apply to premises belonging to the Government or a locai 
authority, 

(2) This Act shall not apply as against the Government to any tenancy or other 
like relationship created by grant from the Government in respect of premises taken 
on lease or requisitioned by the Government, [and] 

(3) This Act shall apply in respect of premises let out to the Government or a 
local authority.” 


N This Court further held that the first part of the sub-section mentioned as part 


x 


Yo. (1) above had no reference to any tenancy or other like relationship as in 
{e latter part, and was general in character. In framing it in that way, the 

intention was obviously different, and it was to exempt premises of a particular 

type from the operation of the Act altogether, and the exemption attached to 
f 


1 [1953] 8.0.R. 185, s.c. 55 Bom. L.R. 199. 
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the premises. Reasons were given by this Court why it thought that this exemp- 
tion was general and the immunity absolute. Into these reasons we are not now 
required to go. As between the Bombay Municipality and the lessee, it was held 
that the land and the buildings belonged to the former as owner and not to the 
ere This Court, therefore, observed at p. 196: 


‘...The truth is that the lessor, after the building was erected, became the owner 
of it and all the time thereafter the demised premises which include the building have 
belonged to him subject to the right of enjoyment of the lessee in terms of the lease.” 
The Act was thus held not to apply to such suits, and the order of the High 
Court was reversed. 

At first, an Ordinance and later, an Act were passed to nullify the effect of 
hee ruling by the addition of subs. 4(@), That sub-section now reads as 
ollows : 


“(4) (a) The expression ‘premises belonging to the Government or a local autho- 
rity’ in sub-section (1) shall, notwithstanding anything contained in the said sub-section 
or in any judgment, decree or order of a court, not include a building erected on any 
land held by any person from the Government or a local authority under an agreement, 
lease or other grant, although having regard to the provisions of such agreement, lease 
or grant the building so erected may belong or continue to belong to the Government 
or the local authority, as the case may be; and 

(b) notwithstanding anything contained in section 15 such person shall be entitled 
to create a tenancy in respect of such building or a part thereof....” 

The amendment achieved two different things. It enabled the lessee of the parti- 
cular kind of building described in el. (a) to create sub-tenancies in spite of the 
ban against sub-tenancies contained in s. 15. It also excluded from the opera- 
tion of sub-s. (7) the buildings specified in cl. (a) of that sub-section. The 
amendment said nothing about the relationship of the Government or the local 
authority, on the one hand, and the lessee, on the other, in respect of the land. 
The word ‘‘premises’’ in sub-s. (7) could mean the land or the buildings or both. 
Sub-section (4) (a) dealt only with the buildings, and did not deal with the land, 
because it used the word ‘‘buildings’’ and not the more general word ‘‘premi- 
ses’’. The import of sub-s. (4) (a) of s. 4 was thus limited to buildings, and did 
not extend to land. The sub-section, however, was drafted somewhat inartisti- 
cally and the obscurity of the language presents some difficulty. The trial Judge 
followed a decision of the Bombay High Court reported in Ram Bhagwandas v. 
Bombay Corporation.2 In that case, one Khudabaksh Irani had taken lease of 
certain plots some 30 years back, and constructed some structures upon the open 
plot, and rented them out as tenements. In 1947, Irani sold them to 
one Tyaballi. In 1951, the Municipal Corporation filed a suit to eject Tyaballi 
from the plots, and by a consent decree, Tyaballi agreed to deliver up vacant 
and peaceful possession of the plots clear of all structures. Tyaballi failed to 
remove the structures, and the Municipal Corporation sought to execute the 
decree. The tenants thereupon filed a suit under O. XXI, r. 103 of the Civil 
Procedure Code against the Municipal Corporation, but the suit was dismissed. 
In the appeal which was filed in the High Court, it was conceded that the Muni- 
cipal Corporation was the owner of the plots in question, but protection was 
claimed on the basis of sub-s. (4) (a) of s. 4 of the Rent Control Act. Chagla 
C.J. in dealing with the history of the amending Act, pointed out that the Legis- 
lature was seeking to protect by that sub-section tenants who occupied buildings 
put up on land belonging to a local authority, if the buildings occupied by them 
were constructed under an agreement under which the lessee was under an obli- 
gation to construct buildings. He pointed out that the protection of sub-s. (4) 
(a) was to buildings and not to land, and that the phrase ‘‘under an agreement, 
lease-or other grant” modified not only ‘‘held by any person from Government 
or local authority’’ but also ‘‘erected on any land.” He, therefore, held that 


23 [1956] ALR. Bom. 364. 
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the words ‘‘erected on any land held by any person from a local authority’’ were 
descriptive of the building and did not emphasise the point of time when the 
building was erected. By that phrase, what was emphasised was ‘‘that the 
nature of the building must be such as to satisfy the test that it was erected on 
land held by a person from a local authority and the test must be applied at the 
time when the protection is sought.”’ 

In this case, it is contended, as it was contended in the Bombay High Court, 
that so long as a building was erected under an agreement with Government or 
a local authority, the benefit of sub-s. (4) (a) of s. 4 would be available, no matter 
how many hands the property might have changed. This argument was con- 
sidered by the learned Chief Justice, and was rejected. 

In our opinion, though the section is far from clear, the meaning given by 
the learned Chief Justice is the only possible meaning, regard being had to the 
circumstances in which this sub-section came to be enacted. Those circumstances 
were: In a case in which the holder of the land from a local authority was seek- 
ing to evict his sub-tenants, it was held by the Bombay High Court that the 
matter was governed by the Rent Control Act. This Court held that sub-s. (1) 
applied and the suit was not governed by the Rent Control Act. The amendment 
was enacted to cut down by a definition the operation of the words ‘‘any premises 
belonging to the Government or a local authority’’, by excluding only buildings 
which were oceupied by sub-tenants even though the buildings belonged to the 
Government or continued to belong to it. Clause (b) of sub-s. (4) excluded also 
s. 15, which prohibited sub-letting by a tenant. That, however, was limited to 
the case of buildings only, and did not apply to the case of land. In this situa- 
tion, any action by the Government or the local authority in respect of land 
falls to be governed by sub-s. (7) and not sub-s. (4) (a), and sub-s. (J) puts the 
case in relation to land entirely out of the Rent Control Act. The net result, 
therefore, is that if Government or a local authority wants to evict a person 
from the land, the provisions of the Rent Control Act do not come in the way. 
For the same reason, the suit for ejectment does not have to be filed in the Court 
of Small Causes, as required by the Rent Control Act but in the City Civil 
Court, as has been done in this case. 

There is one more reason in this case for reaching the same conclusion, because 
at the time of the lease in 1942, the lessees, from whom the appellant claims 
assignment, were given a lease not only of the land but of the buildings. The 
whole tenor of the agreement shows that the title of the lessees was precarious. 
It was a monthly tenancy liable to be terminated with a notice under the Trans- 
fer of Property Act, and there was only a grace that the lessees, when evicted, 
might remove buildings within one month of their eviction. This precarious 
interest was obtained by the assignees by an assignment, and the same thing 
applies to them. If the original lessees took on lease not only the land but also the 
buildings, it is not open to their assignees to claim that the ownership of the 
Government extended only to the land and not to the buildings. By the admis- 
sions in the deed of lease and the various clauses, it is quite clear that these 
buildings cannot now be described as buildings constructed under an agreement 
with the Government, but rather as buildings belonging to Government which 
were leased out with the land but in respect of which by a concession, the lessees 
were entitled to remove the buildings within one month after eviction. In our 
opinion, the suit as laid for vacant possession of the site and in the City Civil 
Court was competent. 

It was contended that the contract was incapable of being performed, because 
at least between the present appellant and his sub-tenants the provisions of the 
Rent Control Act would apply, and he would not be able to evict them in his 
turn. It was, therefore, argued that this impossibility on the part of the appel- 
lant to fulfil his obligations to deliver vacant possession rendered that portion 
of the lease deed unenforceable and void. It is to be noticed that the appellant 
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does not claim that by reason of the impossibility the whole of the lease deed 
becomes void, because if he did so, the suit of the Port Trust authorities would 
be perfectly justified without any more. He only seeks to show that that por- 
tion ef the deed dealing with delivery of vacant possession has become impossi- 
ble of performance. Such a situation had also arisen in the case of the Bombay 
High Court in Ram Bhagwandas v. Bombay Corporation, and the assignee of 
the lessee was unable to deliver vacant possession. Whether or not the Port 
Trust authorities would be able hereafter to evict the sub-tenants of the appel- 
lant is a matter, on which we need not express any opinion. If the appellant 
cannot evict his ’snb-tenants so as to be able to remove the buildings, in exercise 
of the right conferred on him, that is an unfortunate circumstance, which does 
not serve to entitle him to defeat the rights of the Port Trust authorities. They 
are only claiming vacant possession of the site, and under the agreement, if the 
appellant does not remove the buildings within one month, then they would be 
entitled to take possession of the land with the buildings, whatever might be 
the rights of the sub-tenants, and as to which, as we have pointed out already, 
we say nothing. 
In our opinion, the appeal must fail, and is dismissed; but in the circumstances 
of the case, we do not make any order about costs. 
Appeal dismassed. 


Present: Mr. Justice J. L. Kapur, Mr. Justice K. C. Das Gupta and 
Mr. Justice Raghubar Dayal. 


PRATAPRAY MANMOHANDAS v. THE BOMBAY BULLION 
ASSOCIATION LTD.* 


Bombay Bullion Association Ltd. Bye-law 155(4)—Interpretation of,—Specific period of 
time within which kaplis to be given—Person complained against making it clear 
that no payment would be made by him—Whether action taken by Clearing House 
Committee in declaring such persén defaulter invalid. 


Under Bye-law 155(4) of the Bye-laws of the Bombay Bullion Association Ltd., 
first the explanation is called for by the Clearing House Committee and after expla- 
nation is given and some decision is arrived at in regard to the validity of the reasons 
for not giving the kaplis then the person complained against can file the kapis but 
it does not mean that the time to be given has to be one or half an hour or any other 
specific period. The period of time, must, in each case, depend upon the circumstan- 
ces but where it is made absolutely clear that no payment is going to be made the 
giving of time is wholly without utility and the person complained against can be 
declared a defaulter. 


THe facts are stated in the judgment. 


C. K. Daptary, Solicitor-General of India, and S. G. Patwardhan, with 
Naunit Lal, for the appellant. 

A. V. Viswanatha Sastri, with N. P. Nathwani and K. L. Hath, for respon- 
dent No. 1. 


Kapur J. This is an appéal against the judgment and decree of the High 
Court of Bombay confirming the decree passed in its original jurisdiction. The 
appellant, who was the plaintiff in the suit, was trading under the name and 
style of Messrs. Pratapray Manmohandas as a bullion merchant and trader in 
Bombay. He was a member of the Bombay Bullion Association Ltd., which 
was defendant No. 1 in the suit and is respondent No. 1 in the appeal. Respon- 
dents Nos. 2 to 7 were defendants Nos. 2 to 7 and at all material times were 
members of the Clearing House Committee appointed under the Bye-laws of 


*Decided, March 2, 1962. Civil Appeal No. 437 of 1960. 
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respondent No. 1. The appellant had also added as parties in the suit defen- 
dants Nos. 8 to 12 but they are no longer parties as their names were struck 
off in the trial Court. 

The appellant entered into certain forward transactions with defendants Nos, 
8 to 12 during the period from May 30, 1949 to June 30, 1949. On June 13, 
1949, the Hawala rate of these transactions was fixed and on June 14, 1949, the 
appellant ‘‘aqmitted a clearance sheet under bye-law 131 of the bye-laws of Ist 
respondent in which outstanding transactions for the Valan day’’ (settlement) 
were entered. They included the transactions which had been. entered into with 
defendants Nos. 8 to 12. All these transactions were Rajwed (tallied) on the 
following day. According to the bye-laws of the respondent association the 
balance sheet had to be submitted and money kaplis (vouchers) had to be given. 
In this balance sheet which was submitted the appellant did not include the 
amounts which were due to defendants Nos. 8 to 12 or the transactions he had 
entered into on the ground that he disputed the transactions entered into with 
those defendants as they were fictitious and illegal. On June 21, 1949, which 
was the Valan day (settlement day) the appellant claimed reference to arbitra- 
tion in regard to those items under bye-law 38. On that day defendants Nos. 8 
to 12 complained to the respondent Association that the appellant had not issued 
the necessary kaplis (vouchers). At 3 p.m. on the same day the appellant re- 
ceived a notice from the Clearing House Committee, respondents Nos. 2 to 7, 
calling upon him to appear before them. The appellant appeared with his 
solicitor and counsel and his contention before the Clearing House Committee 
was that it had no jurisdiction to proceed with the matter because he was claim- 
ing arbitration and the dispute between him and defendants Nos. 8 to 12 had 
to be settled by the arbitrators. The Committee heard the explanation and 
passed a resolution under bye-law 155(4) declaring the plaintiff a defaulter and 
it is this resolution which is the matter in controversy between the parties. -~ 

On June'20, 1952, the appellant brought a suit for declaration that the reso- 
lution in dispute dated June 21, 1949, was bad in law, inoperative, ultra vires 
and not binding on the appellant and also for damages against the respondents. 
He also prayed for reinstatement as a member of the respondent Association. 

The plea taken by the respondents was that the transactions in dispute were 

-not phatak (fictitious and inoperative) ; that at the meeting on June 21, 1949, 
defendants Nos. 8 to 12 had complained that amounts of money had become paya- 
ble to them from the appellant; that at the said meeting the appellant had made 
it clear that he would not give any kaplis (vouchers) and had therefore defaulted 
and they were therefore entitled to declare him defaulter under bye-law 155(4) 
of the respondent Association. 

The suit was tried by Tendolkar J. Several issues were raised but the appel- 
lant led no evidence and respondents Nos. 1 to 8 examined Mr. Trikamdas Dwar- 
kadas, a solicitor of Bombay, who was present at the meeting of the Clearing 
House Committee on June 21, 1949. On June 6, 1956, the suit was dismissed 
and an appeal was taken to the Appeal Court which was also dismissed and the 
appellant has come in appeal by special leave. 

The trial Court had held that the plea taken by the appellant that after he 
and his counsel were heard they were made to leave the meeting and the hearing 
proceeded in their absence was not established; that for bye-law 38 relating to 
arbitration becoming operative, it was necessary to have a genuine dispute bet- 
ween parties and mere pretence of a dispute in order to evade or postpone the 
liability on the Valan day is not sufficient; that where the defaulter appears 
before the Clearing House Committee and denies liability on some flimsy pre- 
texts and thereby makes it abundantly plain that he does not wish to give a 
kapli, giving him an opportunity for giving a kapli was a mere formality the 
failure to observe which does not lead to the conclusion that the decision of the 
Clearing House Committee is void. Considering the evidence of Mr. Trikamdas 
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Dwarkadas it was clear that the appellant had no intention of admitting the 
liability or discharging it. He also held: 

“Moreover, it is not the plaintiffs case that if time had-been given he would have 
given the Kaplis and therefore assuming that it is necessary under bye-law 155(4)—a 
point which I did not wish to decide im this case—in the present case to give such time 
would have been perfectly futile and therefore failure to give such time does not in- 
validate the action which was taken by the Clearing House Committee”. 

The Appeal Court concurred in dismissing the appeal. It held that on a proper 
interpretation of bye-law 155(4) it was necessary for the Clearing House Com- 
mittee to give an opportunity to the appellant to submit his kaplis because that 
was the meaning of the words ‘‘and can thereafter, if such a kapli is not sub- 
mitted, the Clearing House Committee can declare him a defaulter”. In other 
words the Committee had to give the member a locus penttentiae and that after 
giving his explanation a member could still submit a kapli and escape the 
penalty of being a defaulter. From the conduct of the appellant and his coun- 
sel however it appeared quite clearly that having challenged the jurisdiction of 
the Committee and having told them that they could not proceed in the absence 
of reference to arbitration the appellant had no intention of giving the kaplis. 

Two questions have been raised in this appeal; (1) the question of interpre- 
tation and (2) that no opportunity was given after the decision was made against 
the appellant to give the kaplis. The submission of the respondents on the 
other hand was that the appellant had deliberately made a false allegation that 
after he made a submission he was asked to leave. This was to buttress his 
plea that the matter was decided in his absence. The Courts below have found 
that whether an opportunity had been given to the appellant or not, he had 
no intention of giving his kaplis. Issue No. 5 was specific on this point. That 
issue was ‘‘whether the appellant and his legal advisers voluntarily left the 
meeting after indicating that the appellant was not going to give the kaplis” 
and that was the principal question which has been raised throughout the course 
of these proceedings. Even in the statement of the appellant’s case he has put 
in the forefront of the questions for decision the question whether the appellant 
left the meeting dated June 21, 1949, voluntarily after indicating his unwilling- 
ness to submit the kaplis. The finding of both the Courts on this question was 
against the appellant. In our opinion that is fully justified by the evidence on 
the record. According to the evidence days were fixed by the Association for 
the settlement of all transactions which had been entered into for that period. 
According to the chart of Bombay Bullion Exchange settlement had to be made, 
i.e. the monies had to be paid by 3-30 p.m. on June 21, 1949. The appellant 
made it clear, however, that he was not going to make the payment in accordance 
with the requirements of the Valan day; on the other hand he stated that he 
will pay after the arbitration award was made. The evidence produced by the 
respondents makes it abundantly clear that the contention of the appellant was 
that no action should be taken unless the arbitration which he had asked for 
had been disposed of and after saying that he went away. This is clear from 
the Attendance Book of Mr. Trikamdas Dwarkadas, Solicitor. The respondent 
Association was, therefore, justified in taking the action that it did. The mi- 
nutes of the proceedings of the Clearing House Committee dated June 21, 1949, 
also show that the appellant and his legal advisers stated that they wanted to 
go to arbitration and that no action should be taken against them until the 
arbitrators had given their award. It is stated therein that the appellant ad- 
mitted that the transactions which his solicitor said were fictitious were entered 
in his books and they had been rajued (tallied) and that he had shown the 
transaction in his ‘‘olias’’ (clearance sheet). All this indicated that the con- 
tention raised by the appellant was false and had been raised in order to gain 
time. Im these circumstances it cannot be said that the respondent Committee 
acted without giving due consideration to the facts of the case or in any precipi- 
tate manner, 
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Bye-law 155(4) reads: 

“If any member does not submit a kapli in the prescribed form in respect of the 
amount found claimable from him to his party (creditor), the Clearing House Com- 
mittee shall call him and demand an explanation from him and can thereafter, if such 
a kapli is not submitted the Clearing House Committee can declare him a defaulter”. 
That clause requires that in the event of default of submission of a kapls the 
Clearing House Committee shall call the defaulter and demand an explanation 
and thereafter, if such kapli is not submitted, declare him a defaulter. It was 
contended that the meaning of this is that first the Clearing House Committee 
is to demand an explanation and after such an explanation is given, time has to 
be given for the purpose of enabling the person not giving the kapli to submit 
his kaplis. In our opinion the interpretation of the learned Chief Justice of the 
High Court is in consonance with the language used, i.e. first the explanation is 
called and after explanation is given and some decision is arrived at in regard 
to the validity of the reasons for not giving the kaplés then the person complain- 
ed against can file the kaplis but it does not mean that the time to be given has 
to be one or half an hour or any other specific period. 

As we have said above the appellant had made it clear that he was not going 
to make the payment and had just left after making his submissions. It is not 
a requirement of the bye-law that the Clearing House Committee should call 
the person defaulting either by telephone or by letter or by giving him a notice 
and considering the promptitude with which the payments have to be made and 
the dates fixed for the finishing of all the transactions it will be unreasonable 
to hold that such is the procedure contemplated by cl. (4) of bye-law 155. The 
period of time, must, in each case, depend upon the circumstances, but where it 
js made absolutely clear that no payment is going to be made the giving of 
time is wholly without utility. 

In our view the High Court has given a correct decision and we, therefore, 
dismiss this appeal with costs. 

` Appeal dismissed. 


Present: The Howble Mr. B. P. Sinha, Chief Justice, Mr. Justice J. L. Kapur, Mr. Justice 
M. Hidayatullah, Mr. Justice J. C. Shah and Mr. Justice J. R. Mudholkar. 


SIR CHUNILAL V. MEHTA AND SONS LTD. v. THE CENTURY 
SPINNING AND MANUFACTURING CO., LTD.* 

Constitution of India Art. 133(1) (a)—Civil Procedure Code (Act V of 1908), Sec. 110— 
Indian Contract Act (IX of 1872), Sec. 74— Substantial question of law”, test for 
determining—Parties claiming sum of money as liquidated damages whether can 
claim at the same time unascertained sum of money as damages. ` 


Under art. 133 (1) (a) of the Constitution of India the proper test for determining 
whether a question of law raised in a case is substantial would be whether it is of 
general public importance or whether it directly and substantially affects the rights 
of the parties and if so whether it is either an open question in the sense that it is 
not finally settled by the Supreme Court of India or by the Privy Council or by the 
Federal Court or is not free from difficulty or calls for discussion of alternative views. ` 
If the question is settled by the highest Court or the general principles to be applied 
in determining the question are well settled and there is a mere question of applying 
those principles or that the plea raised is palpably absurd, the question would not 
be a substantial question of law. 

; Subba Rao v. Veeraju, approved. 

Kaikhushroo Ghiara v. C. P. Symdicate, Ltd? and Dinkarrao v. Rattansey,’ 

disapproved. 


*Decided, March 5, 1962. Civil Appeal 2 1948) 60 Bom. L.R. 744. 
No.417 of 1957. 3 [1949] Nag. 224. 
1 [1982] Mad. 264, F.B. 
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Where the parties have deliberately specified the amount of liquidated damages 
there can be no presumption that they, at the same time, intended to allow the party 
who has suffered by the breach to give a go-by to the sum specified and claim in- 
stead a sum of money which was not ascertained or ascertainable at the date of the 
breach. 

The right to claim liquidated damages is enforceable under s. 74 of the Indian 
Contract Act, 1872, and where such a right is found to exist no question of ascertain- 
ing damages really arises because when parties name a sum of mone to be paid as 
liquidated damages they must be deemed to exclude the right to claim an unascertain- 
ed sum of money as damages. 


Tux facts are stated in the judgment. 


N. A, Palkhivala, J. B. Dadachanji, 8. N. Andley, Rameshwar Nath and P. L 
Vohra, for the appellants. 

M. C. Setalvad, Attorney-General for India, with R. J. doe and B. P. Ma- 
heshwart, for the respondent. 

Porus A. Mehta and R. H. Dhebar, for the intervener. 


MUDHOLKAR J. This is an appeal by special leave against the judgment of 
the High Court of Bombay in an appeal from the judgment of a single Judge 
of that Court. The claim in appeal before the High Court was for about 
26 lakhs of rupees. Being aggrieved by the decision of the High Court, the 
appellant applied for a certificate under art. 133(7)(a) of the Constitution. 
The judgment of the High Court in appeal was in affirmance of the judgment 
of the learned single Judge dismissing the appellant’s suit for damages and, 
therefore, it was necessary for the appellant to establish that a substantial ques- 
tion of law was involved in the appeal. On behalf of the appellant it was con- 
tended that the question raised concerned the interpretation to be placed on 
certain clauses of the managing agency agreement upon which their claim in 
the suit was founded and that as the interpretation placed by the Appeal Court 
on those clauses was erroneous and thus deprived them of the claim to a substan- 
tial amount the matter deserved to be certified by the High Court under art. 
183(7) (a) of the Constitution. The learned Judges dismissed the application 
without a judgment apparently following their previous decision in Katkhushroo 
Ghiara v. C. P. Syndicate, Lid.’ The appellants, therefore, moved this Court 
under art. 136 of the Constitution. for grant of special leave which was granted. 
In the application for special leave the appellant had raised a specific contention 
to the effect that the view taken by the High Court with regard to the applica- 
tion for certificate under art. 183(/) (a) of the Constitution was wrong, that the 
appellant was entitled to appeal to this Court as a matter of right and that 
while considering the appeal this question should also be decided. The appellant 
pointed out that the view taken by the Bombay High Court on the point as to 
what is a substantial question of law runs contrary to the decision of the Privy 
Council in Raghunath Prasad Singh v. Deputy Commissioner of Partabgarh? 
and the decision of some High Courts in India and that, therefore, it is desirable 
that this Court should pronounce upon the question in this appeal and set the 
matter at rest. We think that it is eminently desirable that the point should be 
considered in this appeal. 

It is not disputed before us that the question raised by the appellans in the 
appeal is one of law because what the appellant i is challenging is the iņ-erpreta- 
tion placed upon certain clauses of the managing agency agreement/vhich are 
the foundation of the claim in suit. Indeed it is well-settled that t%e construc- 
tion of a document of title or of a document which is the foundation of the 
rights of parties necessarily raises a question of law. 


1 (1948) 60 Bom. L.R. 744. 2 (1927) L.R. 64 I.A. 126. 
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The next question is whether the interpretation of a document of the kind 
referred to above raises a substantial question of law. For, art. 188(J) pro- 
vides that where the judgment, decree or final order appealed from affirms the 
decision of the Court immediately below in any case other than a case referred 
to in sub-el. (c) an appeal shall lie to this Court if the High Court certifies that 
the appeal involves some substantial question of law. To the same effect are the 
provisions of s. 110 of the Code of Civil Procedure. In the old Judicial Com- 
missioner’s Cgurt of Oudh the view was taken that a substantial question of law 
meant a question of general importance. Following that view its successor, the 
Chief Court of Oudh, refused to grant a certificate to one Raghunath Prasad 
Singh whose appeal it has dismissed. The appellant, therefore, moved the Privy 
Council for special leave on the ground that the appeal raised a substantial 
question of law. The Privy Council granted special leave to the appellant and 
while granting it made the following observation in their judgment: 

“ . Admittedly here the decision of the Court affirmed the decision of the Court 

immediately below, and, therefore, the whole question turns upon whether there is a 
substantial question of law. There seems to have been some doubt, at any rate in the old 
Court of Oudh, to which the present Court succeeded, as to whether a substantial ques- 
tion of law meant a question of general importance. Their Lordships think it is quite 
clear—and indeed it was conceded by Mr. De Gruyther—that that is not the meaning, but 
that ‘substantial question of law’ is a substantial question of law as between the parties in 
the case involved.” (p. 128). 
Then their Lordships observed that as the case had occupied the High Court for 
a very long time and on which a very elaborate judgment was delivered the 
appeal on its face raised as between the parties a substantial question of law. 
This case is reported in Raghunath Prasad Singh v. Deputy Commissioner of 
Partabgarh. What is a substantial question of law as between the parties 
would certainly depend upon the facts and circumstances of every case. Thus, 
for instance, if a question of law had been settled by the highest Court of the 
country the question of law, however important or difficult it may have been 
regarded in the past and however much it may affect any of the parties would 
cease to be a substantial question of law. Nor again, would a question of law 
which is palpably absurd be a substantial question of law as between the parties. 
The Bombay High Court, however, in their earlier decision already adverted to 
have not properly appreciated the test laid down by the Privy Council for ascer- 
taining what is a substantial question of law. Apparently the judgment of the 
Privy Council was brought to their notice for, though they do not make a direct 
reference to it, they have observed as follows (745) : 

“ ..The only guidance that we have had from the Privy Council is that substantial 
question is not necessarily a question which is of public importance. It must be a sub- 
stantial question of Jaw as between parties in the case involved. But here again it must 
not be forgotten that what is contemplated is not a question of law alone; it must be a 
substantial question. One can define it negatively. For instance, if there is a well esta- 
blished principle of law and that principle is applied to a given set of facts, that would 
certainly not be a substantial question of law. Where the question of law is not well 
settled or where there is some doubt as to the principle of law involved, it certainly would 
raise a substantial question of law which would require a final adjudication by the highest 
Court.” 

One of the points which the learned Judges of the Bombay High Court had to 
consider in this case was whether the question of the construction to be placed 
upon a decree was a substantial question of law. The learned Judges said in 
their judgment that the decree was undoubtedly of a complicated character but 
even so they refused to grant a certificate under s. 110 of the Code of Civil Pro- 
cedure for appeal to the Federal Court because the construction which the Court 
was called upon to place on the decree did not raise a substantial question of 
law. They have observed that even though a decree may be of a complicated 


270 THE BOMBAY LAW REPORTER. [voL. LXV. 


character what the Court has to do is to look at its various provisions and draw 
its inference therefrom. Thus, according to the learned Judges, merely because 
the inference to be drawn is from a complicated decree no substantial question 
of law would arise. Apparently in coming to this conclusion they omitted to 
attach sufficient weight to the view of the Privy Council that a question of law 
is ‘‘a substantial question of law’’’when it affects the rights of the parties to the 
proceeding. Further the learned Judges seem to have taken the view that 
there should be a doubt in the mind of the Court as to the principle of law 
involved and unless there is such doubt in its mind the question of law decided 
by it cannot be said to be ‘‘a substantial question of law’’ so as to entitle a party 
to a certificate under s. 110 of the Code of Civil Procedure. It is true that they 
have not said in so many words that such a doubt must be entertained by the 
Court itself but that is what we understand their judgment to mean and in 
particular the last sentence in the portion of their judgment which we have 
quoted above. 

As against the view taken by the Bombay High Court there are two decisions 
of the High Courts in India to which reference was made before us. One is 
Dinkarrao v. Rattansey.2 In that case applying the Privy Council decision the 
High Court held that a question of law is substantial as hetween the parties if 
the decision turns one way or another on the particular view taken of the law. 
If the view taken does not affect the decision then it cannot be substantial as 
between the parties; but it would be otherwise if it did, even though the question 
may be wholly unimportant to others. It was argued before the High Court on 
the basis of certain decisions that no question: of law can be-substantial within 
the meaning of s. 110 of the Code of Civil Procedure unless the legal principles 
applied in the case are not well defined or unless there can be some reasonable 
divergence of opinion about the correctness of the view taken and unless the 
case involves a point of law such as would call for fresh definition and enuncia- 
tion. Adverting to those cases Bose C.J. (as he then was), who delivered the 
judgment of the Court, observed as follows (p. 226): 

“...In the first case cited, it was also held that a misapplication of principles of law 
does not raise any substantial question of law so as to attract the operation of section 110.... 

There can be no doubt that that is a view which has been held by various High Courts 
in India, but the decisions cited omit to consider two decisions of their Lordships of the 
Privy Council on this very point which, in our opinion, very largely modify the views 
taken in the cases cited and which of course it is impossible for us to ignore.” (p. 226). 
Referring to the Privy Council case the learned Chief Justice observed as fol- 
lows (p. 228): 

“In the Lucknow case the only question was whether the defendant there obtained 
an absolute interest or a limited interest under a will. That again was a question which 
was of no interest to anyone outside the parties to the suit. Nevertheless, their Lordships 
considered in both cases that the questions were substantial questions of law because they 
were substantial as between the parties. We can only consider this to mean that a question 
of law is substantial as between the parties if the decision turns one way or another on the 
particular view taken of the law. If it does not affect the decision then it cannot be 
substantial as between the parties. But if it substantially affects the decision then it is 
substantial as between the parties though it may be wholly unimportant to others.” (p. 228) 
It may be that in the case before them, the Nagpur High Court was justified in 
granting a certificate because one of the points involved was the construction of 
a deed of compromise and the High Court had interpreted that deed differently 
from the Court below. But it seems to us that some of the observations of Bose 
C.J. are a little too wide. We are prepared to assume that the learned Chief 
Justice did not intend to say that where a question of law raised is palpably 
absurd it would still be regarded as a substantial question of law merely because 
it affects the decision of the case one way or the other. But at the same time 
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his observation that the view taken in the cases cited before him requires to be 
modified in the light of the Privy Council decision would imply that a question 
of law is deemed to be a substantial question of law even though the legal princi- 
ples applicable to the case are well defined and there can be no reasonable diver- 
gence of opinion about the correctness of the view taken by the High Court. If 
we have understood the learned Chief Justice right then we think that he has 
gone further than was warranted by the decision of the Privy Council in Raghu- 
naih Prasad Singh’s case. : 

The other c&se relied upon was Subba Rao v. Veeraju.t In that case the test 
of the kind suggested by Bose C.J. was rejected on the ground that logically it 
would lead to the position that even a palpably absurd plea raised by a party 
would involve a substantial question of law because the decision on the merits 
of the case would be directly affected by it. What was, however, said was that 
when a question of law is fairly arguable, where there is room for difference of 
opinion on it or where the Court thought it necessary to deal with that question 
at some length and discuss alternative views, then the question would be a sub- 
stantial question of law. On the other hand, if the question was practically 
covered by the decision of the highest Court or if the general principles to be 
applied in determining the question are well settled and the only question was 
of applying those principles to the particular facts of the case it would not be 
a substantial question of law. 

We are in general agreement with the view taken by the Madras High Court 
and we think that while the view taken by the Bombay High Court is rather 
narrow the one taken by the former High Court of Nagpur is too wide. The 
proper test for determining whether a question of law raised in the case is sub- 
stantial would, in our opinion, be whether it is of general public importance 
or whether it directly and substantially affects the rights of the parties and if so 
whether it is either an open question in the sense that it is not finally settled by 
this Court or by the Privy Council or by the Federal Court or is not free from 
difficulty or calls for discussion of alternative views. If the questiom is settled 
by the highest Court or the general principles to be applied in determining the 
question are well settled and there is a mere question of applying those principles 
or that the plea raised is palpably absurd the question would not be a substantial 
question of law. 

Applying these tests it would be clear that the question involved in this appeal, 
that is, the construction of the Managing Agency agreement is not only one of 
Jaw but also it is neither simple nor free from doubt. In the circumstances we 
have no hesitation in saying that the High Court was in error in refusing to 
grant the appellant a certificate that the appeal involves a substantial question 
of law. It has to be borne in mind that upon the success or the failure of the 
contention of the parties, they stand to succeed or fail with respect to their claim 
for nearly 26 lakhs of rupees. 

Now as to the merits, The relevant facts may be briefly stated. Chunilal 
Mehta.& Co., Bombay, were appointed managing agents of the respondent com- 
pany for a term of twenty-one years by an agreement dated June 15, 1933. By 
a resolution passed by the respondent company in October 1945, Chunilal Mehta 
& Co. were permitted to assign the benefits of the aforesaid agreement to the 
present appellant, Sir Chunilal V. Mehta & Sons Ltd. On April 23, 1951, the 
board: of directors of the company terminated the agreement of 1933 and passed 
a resolution removing the appellants as managing agents on April 23, 1951. 
The appellant thereupon filed a suit on the Original Side of the Bombay High 
Court claiming Rs. 50 lakhs by way of damages for wrongful termination of the 
agreement. Eventually with the permission of the Court it amended the plaint 
and claimed instead Rs. 28,26,804. The company admitted before the Court 
that the termination of the appellants’ employment was wrongful and so the 
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only question which the learned Judge before whom the matter went had to 
decide was the quantum of damages to which the appellant was entitled. This 
question depended upon the construction to be placed upon el. 14 of the Manag- 
ing Agency agreement. 

That clause runs thus: 

“In case the Firm shall be deprived of the office of Agents of the Company for any 
reason or cause other than or except those reasons or causes specified in Clause 15 of 
these presents the Firm shall be entitled to receive from the Company as compensation 
or liquidated damages for the loss of such appointment a sum equal tô the aggregate 
amount of monthly salary of not less than Rs. 6,000 which the Firm would have been 
entitled to receive from the Company, for and during the whole of the then unexpired 
portion of the said period of 21 years if the said Agency of the Firm had not been 
determined.” 

In order to appreciate the argument advanced before us it would, however, be 
desirable to reproduce the two earlier clauses, cls. 10 and 12. They run thus: 

“10. The Company shall pay to the Firm by way of remuneration for the services to 
be performed by the Firm as such agents of the Company under this Agreement a monthly 
sum of Rs. 6,000 provided that if at the close of any year it shall be found that the total 
remuneration of the firm received in such year shall have been less than 10 per cent. of 
the gross profits of the Company for such year the Company shall pay to the Firm in 
respect of such year such additional sum by way of remuneration as will make the total sum 
received by the Firm in and in respect of such year equal to 10 per cent. of the gross pro- 
fits of the Company in that year. The first payment of such remuneration shall be made 
on the first day of August 1933. 

12. The said monthly remuneration or salary shall accrue due from day to day but 
shall be payable by the company to the Firm monthly, on the first day of the month 
immediately succeeding the month in which it shall have been earned.” 

The learned trial Judge upon the interpretation placed by him on el. 14 award- 
ed to the appellant a sum of Rs. 2,34,000, calculating the amount at Rs. 6,000 
p.m. for the unexpired period of the term of the managing agency agreement 
and also awarded interest thereon. Now according to Mr. Palkhivala for the 
appellants, the interpretation placed upon cl. 14 by the trial Judge and the 
appeal Court is erroneous in that it makes the words ‘‘not less than’’ in cl. 14 
redundant. Learned counsel contends that on a proper construction of el. 14 
the appellants are entitled to compensation computed on the basis of the total 
estimated remuneration under cl. 10 for the unexpired period. Under that 
clause, he contends, the appellants are entitled to 10 per cent. of the profits of 
the company subject to a minimum of Rs. 6,000 pm. Alternatively learned 
counsel contends that cl. 14 is not exhaustive of the appellants’ right to com- 
pensation and the right to be compensated in respect of contingent remunera- 
tion based on 10 per cent. of profits is left untouched by that clause. 

A perusal of cl. 14 clearly shows that the parties have themselves provided 
for the precise amount of damages that would be payable by the company to 
the managing agents if the managing agency agreement was terminated before 
the expiry of the period for which it was made. The clause clearly states that 
the managing agent shall receive from the company as compensation or liqui- 
dated damages for the loss of appointment a sum equal to the aggregate amount 
of the monthly salary of not less than Rs. 6,000 for and during the whole of the 
unexpired portion of the term of agency. Now, when parties name a sum of 
money to be paid as liquidated damages they must be deemed to exclude the 
right to claim an unascertained sum of money as damages. The contention of 
learned. counsel is that the words ‘‘not less than’’ appearing before ‘‘Rs. 6,000’’ 
in cl. 14 clearly bring in cl. 10 and, therefore, entitle the appellant to claim 10 per 
cent. of the estimated profits for the unexpired period by way of damages. But 
if we accept the interpretation, it would mean that the parties intended to confer 
on the managing agents what is in fact a right conferred by s. 78 of the Contract 
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Act and the entire clause would be rendered otiose. Again the right to claim 
liquidated damages is enforceable under s. 74 of the Contract Act and where 
such a right is found to exist no question of ascertaining damages really arises. 
Where the parties have deliberately specified the amount of liquidated damages 
there can be no presumption that they, at the same time, intended to allow the 
party who has suffered by the breach to give a go-by to the sum specified and 
claim instead a sum of money which was not ascertained or ascertainable at the 
date of the br@ach. Learned counsel contends that upon this view the words 
‘not less than’’ would be rendered otiose. In our opinion these words, as rightly 
pointed out by the High Court, were intended only to emphasise the fact that 
compensation will be computable at an amount not less than Rs. 6,000 p.m. 
Apparently, they thought it desirable to emphasise the point that the amount of 
Rs. 6,000 p.m. was regarded by them as reasonable and intended that = should 
not be reduced by the Court in its discretion. 


Mr. Palkhivala argued that what the appellants were entitled to was remune- 
ration and remuneration meant nothing but salary. The two words, according 
to him, have been used interchangeably in the various clauses of the agreement. 
If, therefore, salary in cl. 14 is the same as remuneration, which according to 
him it is, then as indicated in cl. 10 it would mean 10 per cent. of the gross 
profits of the company subject to a minimum of Rs. 6,000 p.m. In support of 


` the argument that the two words wherever used in the agreement mean one and 


the same thing learned counsel relies on cl. 12 which says that the monthly 
remuneration or salary shall acerue due from day to day. Then undoubtedly 
the two words clearly mean the same thing. But from a perusal of the clause it 
would appear that remuneration there could mean nothing other than Rs. 6,000 
p.m. For, that clause provides that the amount shall accrue from day to day 
and be payable at the end of the month immediately succeeding the month 
in which it had been earned. Now, whether a company had made profits or not 


_ and if so what is the extent of the profits is determinable only at the end of its 


accounting year. To say, therefore, that the remuneration of 10 per cent. of. 
the gross profits accrues from day to day and is payable every month would 
be to ignore the nature of this kind of remuneration. Therefore, in our opinion, 
when the remuneration and salary were equated in cl. 12 nothing else was meant 
but Rs. 6,000 and when the word salary was used in cl. 14 we have no doubt 

that only that amount was meant and no other. It may be that under el. 10 
the appellant was entitled to additional remuneration in case the profits were 
hig upto a limit of 10 per cent. of the gross profits. That was a right to claim 
som hing over and above Rs. 6,000 and could be characterised properly as addi- 

tional remuneration and not fixed or normal remuneration which alone was 
apparently in the minds of the parties when they drew up cl. 14. In our opinion, 
therefore, the High Court was right in the construction placed by it upon the 
clause. 


Coming to the alternative argument of Mr. Palkhivala, we appreciate that the 
right which the appellant had of claiming 10 per cent. of profits was a valuable 
right and that but for cl. 14 he would have been entitled in a suit to claim 
damages estimated at 10 per cent. of the gross profits. We also appreciate his 
argument that a party in breach should not be allowed to gain by that breach 
and escape liability to pay damages amounting to a very much larger sum than 
the compensation payable under cl. 14 and that we should so interpret cl. 14 as 
to keep alive that right of the appellants. Even so, it is difficnit, upon any 
reasonable construction of cl. 14, to hold that this right of the appellants were 
intended by the parties to be kept alive. If such were the intention of the par- 
ties clearly there was no need whatsoever of providing for compensation in 
el. 14. If that clause had not been there the appellant would indeed have been 
entitled to claim damages at the rate of 10 per cent. for the entire period subject 
to minimum of Rs. 6,000 p.m. On the other hand, it seems to us that the inten- 
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tion of the parties was that if the appellants were relieved of the duty to work 
as managing agents and to put in their own money for carrying on the duties of 
managing agents they should not be entitled to get anything more than Rs. 6,000 
p. m. by way of compensation. Clause 14 as it stands deals with one subject only 
and that is compensation. It does not expressly or by necessary implication 
keep alive the right to claim damages under the general law. By providing for 
compensation im express terms the right to claim damages under the general 
law is necessarily excluded and, therefore, in the face of that elause it is not 
open to the appellant to contend that that right is left unaffected. There is 
thus no substance in the alternative contention put forward by the learned 
counsel. . 
Accordingly we affirm the decree of the High Court and dismiss the appeal 
with costs. 
Appeal dismissed. 


Present: Mr. Justice P. B. Gajendragadkar and Mr. Justice K. N. Wanchoo. 


THE REGIONAL PROVIDENT FUND COMMISSIONER, BOMBAY v. 
SITREE KRISHNA METAL MANUFACTURING CO., BHANDARA.* 


Employees’ Provident Funds Act (XIX of 1952), Secs. 1(3)(a), 24, 19A—Composite 
factory carrying on different industrial operations, one of which is in relation to in- 
dustry specified in Schedule I, whether outside purview of s. 1(3)(a)—“Engaged in 
any industry specified in Schedule I” whether means mainly engaged in such industry 
—Requirement as to number of employees in s. 1(3)(a) whether governs factory or 
industry—Construction of statutes—Context in which word used in statute suggesting 
that rule of grammar inapplicable—Whether in such case requirement of context pre- 
vails over rule of grammar. 


If a factory is engaged simultaneously in different industrial activities and one of 
these is in relation to an industry specified in Schedule I to the Employees’ Provident 
Funds Act, 1952, then it can be said that the factory is engaged in the industry speci- 
fied in Schedule I to the Act. The fact that the factory is engaged in other industrial 
activities will not.necessarily take it out of the purview of s. 1(3)(a) of the Act. The 
broad test which may safely be applied in dealing with this question is: is the factory 
engaged in the industry specified in Schedule I from a business point of view?, and 
the answer to this question would generally give a satisfactory solution to the pro- 
blem posed by s. 1(3) (a). Whether or not a factory is engaged in any industry speci- 
fied in Schedule I, would thus be a question of fact to be determined on the facts and 
circumstances of each case. 

The clause “engaged in any industry specified in Schedule I” in s. 1(3) (a) of the 
Act means “mainly engaged in any industry specified in Schedule I”. If a factory is 
engaged in two industrial activities one of which is its primary, principal or dominant 
activity and the other is a purely subsidiary, incidental, minor or feeding activity, 
then it is the primary or the dominant activity which should determine the character 
of the factory under s. 1(3) (a) of the Act. 

Madras Pencil Factory v. R. P. F. Commr.,’ approved. 

The requirement in s. 1(3)(a) of the Act as to the prescribed number of employees 
qualifies the word “factories” and does not qualify the word “industry” in that section. 

If the context in which a word is used in a statute definitely suggests that the 
relevant rule of grammar is inapplicable, then the requirement of the context must 
prevail over the rule of grammar. 


Tue facts are stated in the judgment. 
B. Sen, with P. D. Menon, for the appellant (In both the Appeals). 


*Decided, March 14, 1962. Civil Appeals 1 [1959] AI.R. Mad. 235. 
Nos. 361 and 387 of 1959. : 
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I. N. Shroff, for the respondent (In C.A. No. 361 of 1959). 


A. V. Viswanatha Sastri, with V. J. Merchant, for the respondent (In C.A. 
No. 387 of 1959). 


QAJENDRAGADKAR J. These two appeals have béen heard together because they 
raise a common question of construction of s. 1(3)(a) of the Employees’ Provi- 
dent Funds Act, 1952 (No. XIX of 1952) (hereinafter called the Act). The 
Regional Provident Fund Commissioner, Bombay, is the appellant in both the 
appeals, whereas Shree Krishna Metal Manufacturing Co., and Oudh Sugar 
Mills Ltd. are the respondents respectively. Shree Krishna Metal Mfg. Co. is a 
partnership firm which is registered under the Indian Partnership Act. Its 
business consists of (1) manufacturing brass, copper and ‘kasa’ cireular sheets 
and the preparation of utensils therefrom, (2) milling paddy, (8) a flour mill and 
(4) a saw mill. The aforesaid four works are situated in the same compound. 
For the manufacture of metal circular sheets, the company has a rolling ma- 
chine. In order to carry on other works, a separate rice mill, flour mill and saw 
'* mill have been installed by the company. The company’s case is that it em- 
` \ploys different workers in each section of its activities and these workmen are 

fengaged either on a permanent or on a temporary basis. Some workers, such 

‘as clerks and watchmen are common to the four sections of the company’s 
f works. After the Act came into force, the company was required to comply with 
» its provisions. The company protested and urged that it “was not a factory 
under s. 1(3) (a) of the Act and so it could not be called upon to comply with its 
i provisions. The Regional Provident Fund Commissioner, however, took a con- 
trary view. He held that the company fell within the meaning of the word 

‘‘factory’’ as defined under s; 1(3) (a) and so, he threatened to use coercive 

processes to compel the company to comply with its requisitions issued under 

the relevant provisions of the Act. At that stage, the company moved the High 

Court of Bombay at Nagpur by a writ petition under art. 226 of the Constitu- 

tion and it prayed that an appropriate writ should be issued restraining the 

Commissioner from enforcing the relevant provisions of the Act against it. This 

writ petition has been allowed and an appropriate writ has been issued as pray- 

ed for by the company. It is against this order that the Regional Commissioner 
has come to this Court with a certificate granted by the High Court. For von- 
venience, the Regional Provident Fund Commissioner would hereafter be re- 
ferred to as the appellant and the Shree Krishna Metal Manufacturing Co. would 

be called the company. . 

The Oudh Sugar Mills Ltd., which is respondent in C.A. No. 387 of 1959, is a 
public limited company registered under the Indian Companies Act. It carries 
on the business of manufacturing hydrogenated vegetable oil named ‘‘Vana- 
sada” and its by-products, such as soap, oil-cakes, etc. This business is carried 
on at Akola under the name and style of ‘Berar Oil Industries’, The Mills 
commenced manufacturing its products on October 11, 1948. It also manufac- 
tures and markets vegetable oil after completing all the processes at Akola. 
The oil is then tinned in tin containers of certain sizes. The said tin containers 
are fabricated by the mills in its own precincts of the oil factory. These tin con- 
tainers are used only for the purpose of packing vegetable oil and for no other. 
They are not sold in the market nor are the customers of oil charged separate 
price for the tins. The work of fabricating these tins began on October 18, 1948. 
In this section of the Works only 31 workmen are engaged, while in the mills 
proper 211 workers were working on the manufacture of oil and its by-products 
on November 1, 1952. 

The Central Government framed a scheme under s. 5 of the Act and this 
scheme came into force partly on September 2, 1952, and partly on October 6, 
1952. Under this scheme, an employer is required to contribute 64 per cent. 
of the total wage bill every year as his contribution towards the Fund and 3 per 
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cent. as the administrative charges on the total contribution of the employer 
and his employees. 

On August 8, 1955, the Regional Commissioner called upon the mills to depo- 
sit its contribution and incidental charges as required by the Seheme. The 
amount thus required to be deposited was of the order of Rs. 34,000. This 
deposit is required on the basis that the whole of the factory run by the mills is 
a factory under s. 1(3)(a). The mills declined to make the deposit ‘on the 
ground that it was not a factory to which the Act applied. The*® Regional Com- 
missioner then threatened to take proceedings against the mills for the recovery 
of the said amount under s. 8 of the Act. At that stage, the mills moved the 
High Court of Bombay at Nagpur by a writ petition and its writ petition has 
been allowed by the High Court. In the result, a direction has been issued 
restraining the Regional Commissioner from enforcing the provisions of the Act 
against the mills. It is against this order that the Regional Commissioner has 
come to this Court with a certificate granted by the High Court. For the sake 
of convenience, the Regional Commissioner will hereafter be called the appellant, 
whereas the Oudh Sugar Mills Ltd. will be described as the mills. 

The appellant contends that the High Court was in error in coming to the 


conclusion that the company and the mills did not constitute a factory as defined ~ 


by s. 1(3) (a) of the Act. Section 1(3) at the relevant period read thus: 
“Subject to the provisions contained in section 16, it (Le., the Act) applies in the first 
instance to all factories engaged in any industry specified in Schedule I in which fifty or 
more persons are employed, but the Central Government may, after giving not less than 
two months’ notice of its intention so to do, by notification in the Official Gazette, apply 
the provisions of this Act to all factories employing such number of persons less than fifty 
as may be specified in the notification and engaged in any such industry.” 
As a result of the amendment made in 1956, s. 1(3) has become s. 1(3)(a) 
and so, it is referred to as such. 

Before construing this clause, it may be relevant to remember that the Act 
was passed to provide for the institution of provident funds for employees in 
factories and other establishments. The object of the Act, broadly stated, is to 
bring into existence a scheme to be called ‘‘The Employees’ Provident Funds 
Scheme”’ for the establishment of provident funds under the Act for employees 
to whom its provisions apply. This object is specified by s. 5 of the Act. Sec- 
tion 6 provides for the contributions to be made by the employers and s. 9 re- 
cognises the Fund constituted under the Act for the purpose of income-tazx. 
Section 10 affords protection against attachment in respect of the amount stand- 
ing to the credit of any member in the Fund and s. 11 prescribes for priority of 
payment of contributions over other debts. In other words, the provisions of 
the Act constitute a welfare measure intended for the benefit of the workmen to 
whom the Act applies, and this beneficent purpose of the Act has to be borne 
in mind in construing the relevant clause with which we are concerned in the 
present appeals. 

The first question which calls for our decision is whether s. 1(3) (a) excludes 


composite factories from its scope. It has been urged before us on behalf of the’ 


respondents that composite factories are not intended to be covered by s. 1(3) (a). 
It is only factories which are exclusively engaged in any industry specified in 
Sch. I to which the Act applies, provided, of course, they satisfy the other test 
that there are 50 or more persons employed in them. This argument is based 
on the fact that when the Act was originally passed in March, 1952, the Legis- 
lature had provided for only six industries in Sch. I. The intention of the Le- 
gislature was to extend the benefits of the Act to the workmen industrywise step 
by step. The Legislature was conscious that the relevant provisions of the Act 
imposed a burden on the employer and so, it took the precaution of confining 
the operation of the Act only to six important industries specified in Sch. I. 
Section 1(3) (a) no doubt confers power on the Central Government to extend 
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the provisions of the Act to other factories by issuing a notification, as coutem- 
plated by it; and so, whenever the Central Government comes to the conclusion 
that the benefits of the Act should be extended to workmen engaged in additional 
categories of factories, it could exercise its power in that behalf and by issuing 
a notification, bring within the scope of the Act such factories. But this has to 
be done factory-wise in the sense that it has to be done by reference to the fac- 
tories engaged in industries included in Sch. I and that shows that it is only 
factories exclusively engaged in the said industries that are included within the 
purview of s. 1(3) (a). 

In our opinion, this argument is not well-founded. The expression ‘‘all fac- 
tories engaged in any industry specified in Schedule I’’ does not lend itself to 
the construction that it is confined to factories exclusively engaged in any indus- 
try specified in Sch. J. What exactly is meant by the clause, we will have occa- 
sion to deal with later on. For the present, it would be enough to say that when 
the Legislature has described factories as factories engaged in any industry, it 
did not intend that the said factories should be exclusively engaged in the indus- 
try specified in Sch. I. The construction for which the respondents contend 
requires that we should add the word ‘‘exclusively’’ in the clause and that 
clearly would not be permissible. 

The definition of the word ‘‘factory’’ prescribed by s. 2(g) of the Act shows 
that a ‘‘factory’’ means any premises, including the precincts thereof, in any 
part of which a manufacturing process is being carried on or is ordinarily so 
carried on, whether with the aid of power or without the aid of power. Thus, 
the word ‘‘factory’’ used in s. 1(3)(a@) has a comprehensive meaning and it 
includes premises in which any manufacturing process is being carried on as 
described in the definition. This definition of the word ‘‘factory’’ shows that 
the factory engaged in any industry specified in Sch. I cannot necessarily mean 
a factory exclusively engaged in the particular industry specified in the said 
Schedule. 

Besides, s. 1(3) (a), as it has been amended in 1956, now refers to every estab- 
lishment which is a factory engaged in any industry specified in Sch. I and the 
introduction of the word ‘‘establishment’’ clearly shows that it may consist of 
different factories dealing with different industries and yet considered as one 
establishment, it may fall under s. 1(3) (a), provided the other requirements of 
the said section are satisfied. Section 2A, which has been added in the Act by 
the Amending Act XLVI of 1960, makes it clear that an establishment may con- 
sist of different departments or may have different branches, whether situate in 
the same place or in different places, and yet all such departments or branches 
shall be treated as parts of the same establishment. Therefore, the concept of 
establishment being of such a comprehensive character, the insertion of the word 
“establishment” in s. 1(3) (a) by the Amending Act of 1956 helps to negative 
the argument that eu factory therein contemplated cannot be a composite 
factory. 

Besides, the E to Sch. I which has been added by Act XXXVII of 
1958 clearly shows that one of the industries originally included in Sch. I in 
1952 definitely suggests the idea of a composite factory and would, thus, assist 
the interpretation of the word ‘‘factory’’ as including a composite factory under 
s. 1(3) (a). The industry in question is electrical, mechanical or general engi- 
neering products and the explanation of this industry .shows that it includes 
twenty-five different items, and so any factory carrying on the work of produc- 
ing one or more of these items would not be exclusively engaged in producing one 
or the other of those items and would be in the nature of a composite factory and 
yet it would definitely fall under s. 1(3) (a). Therefore, in our opinion, the 
argument that a composite factory carrying on different industrial operations is 
outside the purview of s. 1(3)(a@) cannot be accepted. 

The next question which falls to be considered is whether the requirement that 
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the workmen employed should be fifty or more, goverus the word ‘‘industry’’ 
or the word ‘‘factories’’ under s. 1(3) (a). The respondents’ contention is that 
this numerical test must be satisfied by the industry and not by the factory. In 
other words, even if a composite factory is included in s. 1(3) (a), before the pro- 
visions of the Act can be applied to it, it must be shown that fifty or more per- 
sons are employed in that unit of the factory which is engaged in the industry 
specified in Sch. I. If this is the true and correct position, neither the mills 
nor the company will fall within the mischief of the Act. The argument in 
support of this construction is that the pronoun ‘‘which’” must under the ordi- 
nary rules of grammar qualify the noun immediately preceding it and that takes 
it to the word ‘‘industry’’ rather than to the word ‘‘factories’’. 

We are not inclined to accept this construction. The ordinary rule of gram- 
mar on which this construction is based cannot be treated as an invariable rule 
which must always and in every case be accepted without regard to the context. 
If the context definitely suggests that the relevant rule of grammar is inappli- 
eable, then the requirement of the context must prevail over the rule of gram- 
mar. As the provision stands, the word ‘factories’ is qualified by two clauses, 
The first adjectival clause is ‘engaged in any industry specified in Sch. I’ and 
the second clause is ‘‘in which fifty or more persons are employed’’. In other 
words, in order that the factories should fall within the scope of the provision, 
they must satisfy two tests: they must be engaged in any industry specified in 
Sch. I and they must have employed fifty or more persons. The first adjectival 
clause is in the nature of a parenthetical clause and so the clause beginning 
with the words ‘‘in which’’ must necessarily qualify the word ‘‘factories’’ and 
not the word ‘‘industry’’. Therefore, in our opinion, the requirement as to the 
prescribed number qualifies the word ‘‘factories’’ and does not qualify the word 
‘‘industry’’; that means the question to ask is: does the factory employ fifty 
or more persons? The question is not: does the industry employ fifty or more 
persons? 

This conclusion is strengthened by the provision contained in the latter part 
of s. 1(3) (a). This latter clause empowers the Central Government to bring 
within the purview of the Act other factories in the manner specified by it. 
While referring to the factories which may thus be brought within the purview 
of the Act, the clause provides that these factories must be such as employ such 
number of persons less than fifty as may be specified in the notification and they 
must be engaged in any such industry. In other words, this latter clause makes 
it clear that it is the factories which have to satisfy two tests—(i) that the num- 
ber of their employees should not be less than fifty and (ii) that they must be 
engaged in any such industry as is specified in Sch. I. 

This position has been placed beyond all doubt by the amended clause as it 
now stands as a proviso to s. 1(3) (a) and (b) after the amendment of 1956. This 
proviso reads that the Central Government, may, after giving not less than two 
months’ notice of its intention so to do, by notification in the Official Gazette, 
apply the provisions of the Act to any establishment employing such number 
of persons less than fifty as may be specified in the notification. This proviso 
makes it absolutely clear that the requirement as to the number of the emplo- 
yees applies to the establishment and not to the industry. We may incidentally 
add that the requirement of fifty has now been reduced to twenty by the Amend- 
ing Act XLVI of 1960. 

There is yet another provision in the Act which supports the same conclusion. 
Section 19A provides, inter alia, that if any difficulty arises in giving effect to 
the provisions of the Act, and in particular, if any doubt arises as to whether 
fifty or more persons are employed in a factory, the Central Government may, 
by order, make such provision or give such direction, not inconsistent with the 
provisions of the Act, as appears to it to be necessary or expedient for the re- 
moval of the doubt or difficulty; and the order of the Central Government, in 
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such cases, shall be final. This clause has been subsequently amended, but for 
our present purpose those amendments do not matter. The point about the 
provision is that the Central Government has been given power to resolve a doubt 
as to whether fifty or more persons are employed in a factory or in an establish- 
ment and that shows that the requirement as to the number of employees gov- 
erns the factory or the establishment but not the industry. 

That takes us to the question as to the meaning of the expression ‘‘engaged 
in any industry specified in Schedule I’’, and this question, no doubt, presents 
some difficulty. We have already rejected the argument that the composite fac- 
tory is not included in s. 1(3)(a). That means that the clause ‘‘engaged in 
any industry’’ does not mean ‘‘exclusively engaged in any industry’’. If that is 
so, what exactly is the meaning and significance of this clause? Two views 
are possible. It may be said that even if a factory is only partially engaged in 
any industry specified in Sch. I, it would satisfy the test however small or 

insignificant may be the extent of its operation in the-said industry. On this 
’ construction, it would follow that if a factory is engaged in several industrial 
operations one of which relates to an industry specified in Sch. I, the factory 
would fall under s. 1(3) (a) even though its relevant activity in the specified 
industry may be of a minor, incidental or subsidiary character. The other con- 
struction would be that the expression ‘‘engaged in any industry’’ means ‘‘ prima- 
rily or mainly engaged in any industry’’. On this construction, if a factory is 
engaged in several industrial activities one of which relates to the industry 
specified in Sch. I, it would be necessary to enquire whether the said specified 
activity is subsidiary or minor; if it is subsidiary, incidental or minor, the 
factory cannot be said to be engaged in that industry. Cases may occur where 
a factory is primarily or mainly engaged in other industrial activities and it is 
only for feeding one or more of such activities that the factory may undertake 
an activity in respect of the specified industry. But such an undertaking is 
merely for the purpose of feeding its major activity; it is subsidiary, incidental 
and minor. In that case, the factory cannot be said to be engaged in the indus- 
try specified in Sch. I. Both constructions are possible and each one of them 
presents some anomalies. On the first construction, it would follow that even 
if half a dozen employees are engaged by the factory in regard to its activity 
in the industry specified in Sch. I, the provisions of the Act would appiy to all 
the workmen engaged in the whole of the factory because the factory would be 
deemed to have satisfied the test that it is engaged in the industry specified in 
Sch. I and that, no doubt, looks anomalous. On the other hand, if the second 
construction is accepted, though more than fifty persons may be employed in 
the incidental and subsidiary activity relating to an industry specified in 
Sch. J, the provisions of the Act will not apply to such workmen because the 
factory, as a whole, does not satisfy the test that it is engaged in the said indus- 
try and that also is anomalous. 

Tt is true that in dealing with the construction of a clause which is capable 
of two reasonably possible constructions, it is not easy to make a choice, parti- 
cularly when both constructions seem to lead to some anomalies. On the whole, 
‘ however, we are inclined to take the view that the clause ‘‘engaged in any in- 
dustry specified in Schedule I’’ should be interpreted to mean ‘‘mainly engaged 
in any industry specified in Schedule I’’. If a factory is engaged in two indus- 
trial activities one of which is its primary, principal or dominant activity and 
the other is a purely subsidiary, incidental, minor or feeding activity, then it is 
the primary or the dominant activity which should determine the character of 
the factory under s. 1(3) (a). This view does not purport to add any word to 
the section; it merely interprets the relevant expression ‘‘engaged in any indus- 
try specified in Schedule I”. When it is said that a person is engaged in any 
business, it usually means he is engaged mainly or principally in that business; 
and the same would be the position when the relevant clause refers to an estab- 
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lishment engaged in the specified industry. That is the common-sense view 
which is consistent with the current and accepted denotation of the words “‘ 
gaged in’’, 

One of the tests which can sometimes be applied is whether the product of 
the incidental activity is intended for the market or exclusively for use by the 
factory in its other department only. If the answer to this question is that the 
said product is sent out in the market for sale, then the activity in question can- 
not be treated as incidental. In such a case, it may be said thatthe factory is 
engaged in both the activities and as such, it is engaged in the industry speci- 
fied in Sch. I. But the test of sending the product in the market cannot be 
treated as decisive or even very significant because the definition of the word 
“‘manufacture’’ given in s. 2(ta) shows that a commodity may be produced by 
the factory as much for sale, transport, delivery or disposal as for its own use. 
Therefore, the fact that a commodity is produced only for the use of the factory 
in its other department may not necessarily show that the activity which leads 
to the production of the said commodity is not the main activity of the factory. 

If a factory is engaged simultaneously in different industrial activities and 
one of these is in relation to an industry specified in Sch. I, then it can be said 
that the factory is engaged in the industry specified in Sch. I. The fact that 
ihe factory is engaged in other industrial activities will not necessarily take it 
out of the purview of s. 1(3) (ae). The broad test which may safely be applied 
in dealing with this question is: is the factory engaged in the industry specified 
in Sch. I from a business point of view?, and the answer to this question would 
generally give a satisfactory solution to the problem posed by s.1(3) (a). Whe- 
ther or not a factory is engaged in any industry specified in Sch. I would, thus, 
be a question of fact to be determined on the facts and circumstances of each 
case. That appears to be the view taken by Balakrishna Ayyar J. in the Madras 
Pencil Factory v. R. P. F. Commr.,’ and with that view we are in general agree- 
ment. 

What remains now is to consider whether the High Court was right in holding 
that the company and the mills are outside the purview of s, 1(3)(a@). As we 
have already seen, the company carries on four different kinds of industrial 
activities, one of which is the manufacturing of brass, copper and ‘kasa’ circular 
sheets and the preparation of utensils therefrom. For the manufacture of metal 
circular sheets, the company has a rolling machine. It is common ground that 
this work would fall within Sch. I of the Act and so, if it can be held that the 
company is a factory engaged in the industry represented by this work, the 
first test is satisfied. As we have already observed this company carries on four 
different kinds of activities and it is impossible to hold that the activity in rela- 
tion to the industry which falls in Sch. I is either minor, subsidiary or inciden- 
tal to the other activities. This activity is as much the work of the company as 
the other activities ‘are and so, the company must be held to be a factory under 
s. 1(3) (a) so far as the first test is concerned. In regard to the test of the num- 
ber of employees engaged in the factory, it appears to be the company’s case 
that at the relevant time, the number of its total employees in all the four acti- 
vities did not consistently exceed fifty; but that is a point on which the High 
Court has expressed no opinion, and rightly, becanse it is a disputed question 
of fact which cannot be tried in writ proceedings. The appellant’s case is that 
the total number of employees engaged by the company exceeded fifty at the 
relevant time and it is on that footing that the present writ petition has been 
tried in the High Court. Therefore, without deciding this disputed question 
of fact, it may be assumed that for the purpose of the present writ proceed- 
ings, the test of the numerical strength can be said to have been satisfied 
The result is, the view taken by the High Court that the company is outside 
s. 1(3)(a@) is erroneous in law and must be reversed; and that means that Ap- 
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peal No. 861 of 1959 filed by the Regional Commissioner is allowed and the writ 
petition filed by the company is dismissed with costs throughout. In the re- 
sult, the respondent will have to comply with the requisition issued by the appel- 
lant against it under the relevant provisions of the Act. In regard to the date 
from which the respondent should make its statutory contributions to the Pro- 
vident Fund, the appellant may have to give a direction after consulting the 
workmen, because from the date so specified by the appellant both the respond- 

ent and its werkmen will have to make their respective contributions. 
The position with regard to the mills is, however, different. The main indus- 
trial activity of the mills is the manufacture of hydrogenated vegetable oil 
named ‘Vanasada’ and its by-products, such as soap, oil-cakes, etc. It is true 
that in the mills tin containers are fabricated and this, no doubt, is an activity 
covered by Sch. I. But it is obvious that this branch of the activity of the mills 
forms a very minor portion of its activity. The number of employees engaged 
in this branch is thirty-one, whereas the total number of employees is 211. Be- 
sides, the containers are produced only for the use of the mills. They are not 
intended to be sold in the market at all. Price for the containers is not also 
charged from the customers. Indeed, containers are required even for the pur- 
pose of storage of the vegetable oil. It is thus clear that the fabrication of tin 
containers has been undertaken by the Mills only as a feeder activity; it is inte- 
' grally connected with its main business of producing and marketing vegetable 
oil and as such, it is a minor part of the said activity. Having regard to the 
relevant facts admitted or proved in the present case, we are satisfied that the 
High Court was right in coming to the conclusion that the mills was not a fac- 
tory within the meaning of s. 1(3)(@). The result is, the appeal No. 387 of 

1959 fails and is dismissed with costs. 

Order accordingly. 


Present: Mr. Justice J. L. Kapur, Mr. Justice P, B. Gajendragadkar and 
Mr. Justice T. L. Venkatarama Aiyar. 


PUKHRAJ v. D. R. KOHLI.* 


Sea Customs Act (VIII of 1878), Secs. 167(8), 178A—Person in possession of smuggled 
goods but not concerned in their importation—Whether such goods can be confiscated 
under s. 167(8)—Question whether belief of officer effecting seizure that goods were 
smuggled, justiciable. 


Under s. 167(8) of the Sea Customs Act, 1878, as soon as it is shown that certain 
goods have been imported contrary to the statutory prohibition or restriction, they 
are liable to confiscation and the confiscation of the said goods is not based on the 
fact that they are necessarily found with a person who was concerned with their 
importation. 

Under s. 178A of the Sea Customs Act, 1878, the Court in dealing with a question 
as to whether the belief in the mind of the officer who effected the seizure of the 
goods that they were smuggled goods was reasonable or not, all that the Court can 
consider is whether there was ground which prima facie justified the said reasonable 
belief. 

Tue facts appear at 61 Bombay Law Reporter 1230. 


A. 8. Bobde and Ganpat Rai, for the appellant. 
G. C. Mathur and P. D. Menon, for the respondents. 


GAJENDRAGADKAR J. On July 26, 1958, the Collector of Central Excise, Nag- 
pur, passed an order directing absolute confiscation of five bars of gold weighing 
290.6 tolas found in the possession of the appellant Pukhraj and imposing upon 
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him a personal penalty of Rs. 25,000 under s. 167(8) of the Sea Customs Act, 
1878, read with s. 19 of the said Act and s. 23A of the Foreign Exchange Regu- 
lation Act, 1947. Aggrieved by the said order, the appellant filed a writ peti- 
tion in the High Court of Bombay at Nagpur under arts. 226 and 227 of the 
Constitution on September 15, 1958. By this petition, the appellant claimed a 
writ of certiorari or other appropriate writ or order quashing the impugned 
order. It was urged by him in support of his petition, inter alia, that s. 178A 
of the Sea Customs Act was unconstitutional in that it infringed tlre appellant’s 
fundamental right under art. 19(/)(f) and (g) of the Constitution. It was 
also urged that on the merits, the said impugned order was not justified by the 
relevant statutory provisions of the Sea Customs Act read with the Foreign 
Exchange Regulation Act. The High Court rejected the appellant’s challenge 
to the validity of s. 178A and held that the order directing the confiscation of 
five bars of gold was valid. The High Court, however, took the view that the 
direction issued by the Collector of Central Excise imposing a personal. penalty 
of Rs. 25,000 on the appellant was invalid and so, the said direction wag set 
aside and a writ issued in that behalf. The appellant then, applied for and 
obtained a certificate from the said High Court and it is with the said certificate . 
that he has come to this Court for challenging the correctness of the order 
passed by the High Court by which the confiscation of gold in question has been 
held to be valid. 

The main point on which the certificate was granted by the High Court to 
the appellant was in regard to the constitutional validity of s. 178A. That ques- 
tion has, in the meanwhile, been decided by this Court on September 25, 1961, 
in Civil Appeals Nos. 408 to 410 of 1960 and other companiow appeals. The 
judgment of the constitutional Bench dealing with those appeals has upheld the 
validity of s. 178A and so, the principal point which the appellant wanted to 
raise before this Court, is now concluded against him. For the appellant, Mr. 
Bobde has, however, urged three other contentions before us in support of his 
case that the confiscation of gold is not justified. ' 

Before dealing with these contentions, it is necessary to mention very briefly 
the relevant facts which led to the confiscation of gold. The appellant is a 
goldsmith by profession and owns a gold and silver shop at Rajnandgaon in 
Madhya Pradesh. On October 25, 1956, whilst he was travelling by the passen- 
ger train from Calcutta on the Calcutta-cum-Nagpur route, he was searched at 
Raigarh railway station and found to be in possession of five pieces of gold 
bullion weighing 290.6 tolas valued at Rs. 29,835 approximately. The said gold 
was then seized by the Officer concerned acting on a reasonable belief that it was 
smuggled gold, and notice was issued against the appellant om May 20, 1957, 
calling upon him to show cause why action should not be taken against him for 
having contravened the notification issued by the Government of India No. 
12(11)-F. I/48 dated August 25, 1948, under the Foreign Exchange Regulation 
Act, 1947, read with s. 23A of the said Act and s. 19 of the Sea Customs Act 
and punishable under item (8) of s. 167 of the Sea Customs Act. The appel- 
lant sent a reply and thereupon, the Collector of Central Excise held an enquiry. 
At the enquiry the appellant appeared by counsel and examined four witnesses 
in support of his plea that he was in possession of gold which belonged to him 
and which was not smuggled gold at all. Documentary evidence in the form of 
account-books was also produced by the appellant in support of his plea. The 
Collector of Central Excise disbelieved the evidence adduced by the appellant 
and came to the conclusion that the presumption arising under s. 178A of the 
Sea Customs Act had not been rebutted by the appellant and so, he proceeded 
to pass the impugned order confiscating gold and imposing on the appellant a 
personal penalty of Rs. 25,000. It is in the light of these facts that the three 
contentions raised by Mr. Bobde fall to be considered in the present appeal. 


The first argument raised in support of the appeal is that the confiscation of 
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gold is not justified under s. 167 (8) because it has been found by the High Court 
that the appellant is not a person concerned in the offence of importation of the 
said gold. It appears that in dealing with the question as to whether the perso- 
nal penalty imposed upon the appellant is valid or not, the High Court has 
relied on two considerations. It has held that the jurisdiction of the officer to 
impose a personal penalty was confined to the imposition of a penalty only 
up to Rs. 1,000 and no more, and in support of this conclusion, the High Court 
relied on certain observations made by this Court in F. N. Roy v. Collector of 
Customs, Calcutta. This question has been recently considered by this Court 
in M/s. Ranchhoddas v. Union of India? and it has been held that the language 
in item (8) of s. 167 is clear and it permits the imposition of a penalty in ex- 
cess of Rs. 1,000 and that must be given effect to whatever may have been the 
intention in other provisions. So, it is clear that the High Court was in error 
in taking the view that under s. 167(8), it was not within the jurisdiction of 
the Collector of Central Excise to impose a penalty exceeding Rs. 1,000. The 
High Court has also held that the appellant was not shown to have been con- 
cerned with the importation of the smuggled gold, though he was found in 
possession of it and this finding, according to the High Court, justified the con- 
clusion that a personal penalty could not be imposed on him. We are not called 
upon to consider in the present appeal the correctness or propriety of this con- 
clusion because there is no appeal by the respondent Collector of Central Excise 
challenging this part of the High Court’s order. Basing himself on the finding 
of the High Court that the appellant was not concerned in the importation of 
smuggled gold, Mr. Bobde argues that even the goods cannot be confiscated 
under s. 167(8). In our opinion, this argument is clearly misconceived. Sec- 
tion 167(8) clearly provides, inter alia, that if any goods, the importation of 
which is for the time being prohibited or restricted by or under Chap. IV of 
the Act, be imported into India contrary to such prohibition or restriction, such 
goods shall be liable to confiscation. If s. 167(8) applies, then there can be no 
doubt that as soon as it is shown that certain goods have been imported contrary 
to the statutory prohibition or restriction, they are liable to confiscation and the 
confiscation of, the said goods is not based on the fact that they are necessarily 
found with a person who was concerned with their importation. Therefore, once 
s. 167(8) is held to be applicable, the validity of the order directing the confisca- 
tion of the smuggled goods is beyond any challenge. 
_ The next question to consider is whether s. 167(8) applies to the facts of this 
case, and that takes us to the relevant notification issued by the Government 
of India in 1948. This notification imposed restrictions on import of gold and 
silver and it has been issued under s. 8(7) of the Foreign Exchange Regulation 
Act, 1947. The effect of this notification, inter alia, is that except with the 
general or special permission of the Reserve Bank, no person shall bring or send 
mto India from any place outside India any gold, coin, gold bullion, gold sheets 
or gold ingot, whether refined or not. Thus, bringing into India gold from out- 
side is prohibited by this notification unless the said gold is brought with the 
general or special permission of the Reserve Bank. Section 28 of the said Act 
provides for penalty and procedure in respect of contravention of its provisions 
and of rules, orders or directions issued thereunder. Section 23A provides that 
without prejudice to the provisions of s. 23 or to any other provision contained 
in the said Act, the restrictions imposed by sub-ss. (J) and (2) of s. 8 shall be 
deemed to have been imposed under s. 19 of the Sea Customs Act, and all the 
provisions of that Act shall have effect accordingly, except that s. 183 thereof 
shall have effect as if for the word ‘‘shall’’ therein the word ‘‘may’’ was sub- 
stituted. It would, thus, be noticed that the combined effect of the aforesaid 
provisions of the two Acts and the relevant notification is that the notification 
of 1948 has the force of a notification issued under s. 19 of the Sea Customs 
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Act and, in consequence, gold imported in contravention of the said notification 
is liable to be seized under s. 178 of the said Act and renders the person in. 
possession of the said gold liable for proceedings under s. 167(8) of the said 
Act; and since the matter falls to be considered under the relevant provisions 
of the Sea Customs Act, s. 178A is also applicable. This position is not disputed. 

Now s. 178A places the burden of proving that the goods are not smuggled 
goods om the person from whose possession the said goods are seized, where it 
appears that the said goods are seized under the provisions of theeSea Customs 
Act in the reasonable belief that they are smuggled goods. Once it is shown 
that the goods were seized in the manner contemplated by the first part of 
s. 178A, it would be for the appellant to prove that the goods were not smuggled 
goods; and since it has been held by the Collector of Central Excise that the 
appellant had not discharged the onus imposed on him by s. 178A, the statutory 
presumption remained unrebutted and so, the goods must be dealt with on the 
basis that they are smuggled goods. As soon as we reach this conclusion, it 
follows that under s. 167(8) of the Sea Customs Act, the said goods are liable 
to confiscation. That is the view taken by the High Court when it rejected the 
appellant’s prayer for a writ quashing the order of confiscation passed by the 
Collector of Central Excise in respect of the gold in question, and we see no 
reason to interfere with it. 


The next argument urged by Mr. Bobde is that certain witnesses whose evi- 
dence was recorded by the Collector of Central Excise in the enquiry before 
him, were not produced for cross-examination by the appellant. In our opinion, 
there is no substance in this argument. This complaint relates to the evidence 
of Anwar, Marotrao and his brother Rambhau. These three persons, it is 
alleged, made their statements in the absence of the appellant. It was, how- 
ever, stated before the High Court by Mr. Abhyankar for the department that 
Anwar was, in fact, examined in the presence of the appellant’s counsel and 
the appellant’s counsel did not cross-examine him. This statement was accept- 
ed by Mr. Sorabji who appeared for the appellant, and so, no valid complaint 
can be made that Anwar gave evidence in the absence of the appellant and 
the appellant had no opportunity to cross-examine him. Then, as regards Ma- 
rotrao and Rambhau, their statements were intended to show that the appellant’s 
ease that he had got the gold melted through them was not true. At the en- 
quiry, the appellant gave up this stand and did not adhere to his earlier version 
that the gold in question had been melted with the assistance of the said two 
witnesses. Since it became unnecessary to consider that plea because of the 
change of attitude adopted by the appellant, it was hardly necessary to allow 
the appellant to cross-examine the said two witnesses. Their version on the 
point was no longer inconsistent with the subsequent case set up by the appel- 
lant. Therefore, there is no substance in the argument that the enquiry held 
by the Collector of Central Excise was conducted unfairly and the procedure 
adopted at the said enquiry was inconsistent with the requirements of natural 
justice. 

The last contention raised by Mr. Bobde was that there is nothing on record 
io show that the seizure of gold from the appellant had been effected by the 
officer concerned acting on a reasonable belief that the said gold was smuggled. 
It would be recalled that s. 178A of the Sea Customs Act requires that before 
the burden can be imposed on the appellant to show that the goods in question 
were not smuggled, it has to be shown that the goods had been seized under the 
said Act and in the reasonable belief that they are smuggled goods. The argument 
is that the question as to whether there was a reasonable belief or not is justicia- 
ble and since there is no material on the record to show that the belief could 
have been reasonable, the statutory presumption cannot be raised. In our 
opinion, this argument is not well-founded. There are two broad features of 
this seizure which cannot be ignored. The first feature on which the officer 
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relied is supplied by the quantity of gold in question. It was found that the 
appellant was carrying on his person five pieces of gold bullion weighing as 
much as 290.6 tolas. This large quantity of gold valued at nearly Rs. 30,000 
itself justified a reasonable belief in the mind of the officer that the gold may be 
smuggled. In that connection, it may not be irrelevant to remember that the 
said officer had received positive information in the month of September, 1956, 
regarding the smuggling of gold by the appellant. That is why he was inter- 
cepted by the’ officer on October 25, 1956, at the Raigarh railway station at 16.30 
hours. Then the other fact on which the reasonable belief can be founded is 
the suspicious circumstances of the appellant’s journey. The appellant was found 
travelling without a Railway ticket and his explanation as to how he came to 
be in the said passenger train is obviously untrue. A person carrying a large 
quantity of gold and found travelling without a ticket may well have raised a 
reasonable belief in the mind of the officer that the gold was smuggled. The 
object of travelling without a ticket must have been to conceal the fact that the 
appellant had travelled all the way from Calcutta at which place the gold must 
have been smuggled. The story subsequently mentioned by the appellant about 
his journey to Tatanagar which has been disbelieved brings into bold relief the 
purpose which the appellant had in mind in travelling without a ticket. After 
all, when we are dealing with a question as to whether the belief in the mind of 
the officer who effected the seizure was reasonable or not, we are not sitting in 
appeal over the decision of the said officer. All that we can consider is whether 
there is ground which prima facie justifies the said reasonable belief. That 
being so, we do not think there is any substance in the argument that the seizure 
was effected without a reasonable belief and so is outside s. 178A. 
In the result, the appeal fails and is dismissed with costs. 
Appeal dismissed. 


Present: Mr. Justice P. B. Gajendragadkar, Mr. Justice K. C. Das Gupta and 
Mr. Justice Mudholkar. 


EXPRESS NEWSPAPERS PRIVATE LTD. v. MICHAEL MARK.* 


Employer and Employee—Employees absenting themselves from work because of their 
going on strike to enforce their demands—-Whether such employees deemed to have 
abandoned their employment. 


Where the employees absent themselves from work because they have gone on 
strike with the specific object of enforcing the acceptance of their demands they can- 
not be deemed to have abandoned their employment. 


Tue facts are stated in the judgment. 


A. V. Vishwanatha Bastri, with G. Gopalakrishnan and F. J. Merchant, for 
the appellant (In both the Appeals). 
K. T. Sule and Janardan Sharma, for the respondents (In both the Appeals). 


MUDHOLKAR J. This judgment will govern Civil Appeals Nos. 294 and 295 
of 1961 which arise out of identical facts. The facts necessary for deciding these 
appeals may be stated thus: 

Respondent No. 1 in C. A. No. 294 of 1961 and the first 97 respondents in the 
other appeal were employees of the Express Newspapers Ltd., the appellants, at 
Bombay. On December 31, 1956, all the employees of the appellants went on 
strike because three demands which were made by therm on the previous day 
were not granted by the appellants. On that day the appellants posted the fol- 
lowing two notices addressed to the workmen who had struck work on their 
notice board: 


*Decided, July 25, 1962. Civil Appeals No. 294 and 295 of 1961. 
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‘To all workmen who have struck work 

You have struck work in contravention of the provision of the Industrial 
Disputes Act. The undersigned takes a serious view of the uncalled for and 
unjustified strike. 

If you do not resume work immediately the management will be free to take 
such action as it deems fit in the matter.’’ 

‘To all workmen who have struck work 

Further to our notice of date, we have to inform all the workers ‘on strike that 
unless they resume work unconditionally with immediate effect the management 
will make‘alternative arrangements to fill in the vacancies caused by the deser- 
tion of workers from their places of duty. 

It may be noted that the management will take disciplinary action against 
those workers who have instigated others to go on strike.’’ 
On the next day they published a third notice stating therein that those workers 
who are desirous of resuming duty should report for duty on January 2, 1957, 
at 10am. That notice also stated ‘‘if the workers fail to resume duty by 10 a.m. 
on January 2, 1957, we shall consider that they are not interested in continuing 
im our employment and as such shall remove their names from our muster as 
their having left services of their own aceord.’’ It would appear that a letter 
was also addressed to the workers’ union on December 31, 1956. In answer to 
it the General Secretary of the Union said in his reply dated January 2, 1957, 
that the workers went on strike because their demands were not met and that 
no other alternative was left to them for securing their demands. He further 
stated that the strike was perfectly legal and that the various notices which 
were being published one after another by the appellants will not deter the 
workers in their resolve to continue the strike till their demands were met. On 
January 14, 1957, the General Manager of the appellants sent by registered 
post a letter to every employee on strike in the following terms: 


‘Further to our notices dated January 1, 1957 and January 3, 1957 the workers who 
are not attending work since December 31, 1956 in spite of several requests to resume 
work, are hereby advised that their names are removed from the Muster as from 2 p.m. 
today (January 14, 1957) as their having left our services of their own accord. Arrange- 
ments have been made to fill up the vacancies occurring as a result of desertion of 
workers from their places of duty. 

Arrangements will be made to make payment of their dues, if any....” 

A notice was published on the notice board at the premises of the appellants in 
similar terms. The strike was called off on March 26, 1957. It may be men- 
tioned that all the employees of tha appellants had not joined the strike and 
that some of those who had gone on strike rejoined before the strike was called off. 
A considerable number of the appellants’ employees could, however, not be taken 
back even after the strike ended because their vacancies had been filled up. 
One of the workmen filed an application under s. 15 of the Payment of 
Wages Act, 1936, in which a claim was made for 30 days’ wages in lieu of notice, 
20 days’ wages in lieu of leave, two months’ wages as compensation and full pay 
from March 26, 1957. The claims for the last two items were given up by that 
worker. On September 12, 1957, the Payment of Wages Authority granted the 
application in so far as the first and second items were concerned. Against this 
order a writ petition was filed before the High Court of Bombay which was 
allowed on November 26, 1957. It may be mentioned that 116 other workmen 
had also filed applications claiming similar relief before the Payment of Wages 
Authority, including respondent No. 1 in C.A. No. 294 of 1961 and the first 97 
respondents in the other. It would appear that these applications were kept 
pending till the decision of the High Court in the application earlier mentioned. 
Following the view taken by the High Court with regard to the claim in that 
application all the 116 applications were dismissed by the Payment of Wages 
Authority. Most of the aggrieved parties preferred writ petitions to the High 
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Court of Bombay which were allowed by it. Against the decision of the High 
Court these two appeals have been preferred before us. 

What is strenuously urged by Mr. Viswanatha Sastri on behalf of the 
appellants is that the respondents by going on an illegal strike had not only 
deserted from their posts but also abandoned their employment. They had, 
therefore, ceased to be workmen as from January 14, 1957, and could consequent- 
ly not claim the reliefs which they had sought before the Payment of Wages 
Authority. He points out that under Standing Order 25 an employee is entitled 
to such reliefs if his service is terminated by the employer. But he contends 
that if, as here, the service is not terminated by the employer but the employ- 
ment itself is abandoned by the employee he gets no right under the Standing 
Order. 

It is common ground that the respondents’ claim is based upon the aforesaid 
Standing Order. The High Court seems to think that where it is admitted on 
both the sides that employment of an employee has come to an end, Standing 
Order 25(1) would apply and the employee would be entitled to compensation 
thereunder. Prima facie that does not appear to be quite the right way of inter- 
preting the standing order. The Standing Order 25 contemplates separately 
cases of termination of employment by the employer and by the employee and 
provides for compensation only where the termination is by the employer. How- 
ever that may be, we have no doubt that here it was the appellants who had 
terminated the services of the respondents. The respondents by going on strike 
clearly indicated that they wanted to continue in their employment but were only 
demanding better terms. Such an attitude, far from indicating abandonment of 
employment, emphasises the fact that the employment continued as far as they 
were concerned. Mr. Sastri, however, contended that where a person delibera- 
tely absents himself from work he would not be entitled to his wages and, there- 
fore, it would not be right to regard such a person as being in service where the 
abstention from work is attributable to an illegal strike. Whether the strike was 
legal or illegal is not a matter on which we need express any opinion in this 
case. All that we want to say is that where the employees absent themselves 
from work because they have gone on strike with the specific object of enforcing 
the acceptance of their demands they cannot be deemed to have abandoned their 
employment. 

Mr. Sastri then refers us to the various notices given by the management 
from time to time indicating that if the workers did not return to work by a 
certain date they will be deemed to have abandoned their employment. In our 
opinion the management could not, by imposing a new term of employment, 
unilaterally convert the absence from duty of striking employees into abandon- 
ment of their employment. It may well be that under the standing orders the 
appellants could, if the strike was in fact illegal, take disciplinary action against 
the strikers and even dismiss them. If they did that the strikers would not be 
entitled to any compensation whatsoever under Standing Order 25. But that is 
not what the appellants purported to do. They did not serve a charge-sheet on 
any of the respondents but hoped to get the benefit of disciplinary action with- 
out holding any inquiry by purporting to treat the strikers’ absence as abandon- 
ment of employment. In their notices and particularly in their notice of Janu- 
ary 14, the appellants have said that the names of those who had not returned 
to duty would be removed from the muster roll as from 2 p.m. on that day, that 
is, on January 14. Clearly, therefore, according to this notice the strikers con- 
tinued to be the appellants’ employees till 2 p.m. on January 14, 1957. It is only 
thereafter that they ceased to be their workmen. The reason why they ceased tò 
be workmen was the removal of their names from the muster roll. This means 
nothing else than termination of their employment. The relevant portion of 
Standing Order 25(1) reads thus: 

“The employment of a permanent employee employed on monthly rates of pay may 
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be terminated by giving one month’s notice or on payment of one month’s wages (includ- 
ing all allowances) in lieu of notice...” 
Under this provision the respondents in question were entitled to the reliefs 
sought by them before the Payment of Wages Authority inasmuch as the action of 
the appellants in removing their names from the muster rolls as from 2 p.m. on 
January 14, 1957, was in fact termination of their services without notice. 
The appeals, therefore, fail and aré dismissed with costs. Both the appeals 
were heard together and there will be one hearing fee. e 
Appeals dismissed. 


Present: Mr. Justice P. B. Gajendragadkar and Mr. Justice K. C. Das Gupta. 


THE PROVINCIAL TRANSPORT SERVICES v. THE STATE 
INDUSTRIAL COURT, NAGPUR.* 

C. P. and Berar Industrial Disputes Settlement Act (XXII of 1947), Sec. 16; Schedule 2, 
Clause 3—Whether word “law” in cl 3, Sch. 2 excludes industrial law as evolved by 
Courts—Labour Commissioner whether can hold enquiry himself where management 
dismisses employee without holding enquiry. 


The word “law” in the phrase “in accordance with law” in clause 3 of Schedule 2 
to the C. P. and Berar Industrial Disputes Settlement Act, 1947, does not exclude the 
law as settled by the Industrial Courts and the Supreme Court as regards where a 
dismissal would be set aside and reinstatement of the dismissed workmen ordered. 

Prov. Transp. Services v Asst. Lab. Commr.’ and Maroti v. Member, State Ind. 
Court,’ overruled. 

Under the C. P. and Berar Industrial Disputes Settlement Act where an employee 
is dismissed by the management without holding an enquiry, the Labour Commissioner 
to whom an application is made by the employee under s. 16 of the Act has jurisdic- 
tion to hold an enquiry himself. 

When it appears to an appellate Court that no person properly instructed in law 
and acting judicially could have reached the particular decision, the Court may pro- 
ceed on the assumption that misconception of law has been responsible for the wrong 
decision. 


Tue facts are stated in the judgment. 


M. C. Setalvad, Attorney-General for India, with E. J. Moharir, J. B. Dada- 
chanji, O. C. Mathur and Ravinder Narain, for the appellant. 
B. A. Masodkar, Bishambar Lal and Ganpat Rai, for respondent No. 3. 


Das Gupta J. This appeal by special leave is against an order of the High 
Court of Bombay at Nagpur rejecting an application made by this appellant 
under arts. 226 and 227 of the Constitution for quashing an order made by the 
State Industrial Court, Nagpur, in the matter of dismissal by the appellant of 
its employee, Kundlik Tulsiram Bhosle. Kundlik Tulsiram Bhosle, who is res- 
pondent No. 3 before us, was engaged as a temporary motor driver in the ser- 
vice of the appellant. He was appointed on December 22, 1954, and it was 
expressly mentioned in the letter of appointment that-until such time as he was 
confirmed by an order in writing his services were liable to be terminated at any 
time without notice or compensation and without assigning any reason. It was 
also stated that his case would be considered for confirmation one year after the 
date of appointment, provided a suitable permanent post fell vacant and his 
work was found satisfactory. By an order dated December 19, 1955, he was 
‘lismissed from service from December 20, 1955. It appears that before this 
step was taken by the management, Kundlik had been served with a charge- 


*Decided, August 21, 1962. Civil Appeal 1 (1957) 60 Bom. L.R. 72. 
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sheet that on November 14, when he was in charge of a bus as a driver he allow- 
ed conductor Vyankati to carry five passengers without ticket and also allowed 
an unauthorised driver Sheikh Akbar to drive the bus. The charge-sheet was 
served on Kundlik on November 9, and on November 19, he submitted an ex- 
planation. According to the management an enquiry was thereafter held by 
the Depot Manager and the charges were found established. Accordingly he 
was dismissed. Kundlik, the employee, niade an application under s. 16 of the 
C.P. and Berar Industrial Disputes Settlement Act, 1947, before the Labour 
Commissioner? Madhya Pradesh, Nagpur, alleging that his dismissal had not 
been preceded by an enquiry, that he had been illegally dismissed and praying 
for reinstatement. 

The appellant pleaded in its written statement that an enquiry had been pro- 
perly held and-that the order of dismissal was legally made. The Assistant 
Labour Commissioner, who has the powers of the Labour Commissioner, under 
s. 16, dealt with the application. He was of opinion that there were ‘‘sufficient 
grounds to doubt whether an enquiry was really made by the Nou-applicant 
Management and if at all one was held, whether the applicant as an accused 
person, had the chance to put questions to the witnesses who deposed against 
bim.” On the basis of the evidence adduced before him the Assistant Labour 
Commissioner came to the conclusion that the employee could not be held guilty 
of the charge of allowing an unauthorised person to drive the vehicle as Sheikh 
Akbar was a fully licensed driver of the company but that his guilt on the other 
charge that he carried five passengers without tickets was fully established. 
Accordingly he dismissed the application. 

Against this order the employee moved the State Industrial Court, Nagpur. 
That Court felt that it would not be justified in interfering with the findings 
of the Labour Commissioner that no enquiry had been held by the Management 
and that the Assistant Labour Commissioner had no jurisdiction to hold an 
enquiry. In this view the Court set aside the order of the Labour Commissioner 
and made an order directing reinstatement of the employee with back wages. 

It was against this order that the employer moved the High Court of Bombay 
on the ground that the Assistant Labour Commissioner and the State Industrial 
Court had erred in thinking that no enquiry had been held by the management 
and that the said Industrial Court was also wrong in thinking that the Assis- 
tant Labour Commissioner had no jurisdiction to hold an enquiry himself. 

The High Court was of opinion that it could not exervise its powers under 
arts. 226 and 227 of the Constitution to interfere with the finding of the Assis- 
taut Labour Commissioner and the Revisional Court that no enquiry had been 
held. Proceeding on that basis the High Court also agreed with the Industrial 
Court that the Assistant Labour Commissioner had no jurisdiction to hold the 
enquiry himself. The High Court concluded that there was no error in the 
decision of the Industrial Court and so refused the application. 

Three points have been urged on behalf of the appellant. The first is that 
it was not necessary in law to hold an enquiry before dismissing the employee 
in view of the terms of his employment and so in exercising jurisdiction under 
s. 16 of the C.P. and Berar Industrial Disputes Settlement Act, the Industrial 
Court was not justified in interfering with the order of dismissal. Secondly, 
it was urged that in any case if it be held that an enquiry by the management 
was necessary in law it should be proper to hold that the Assistant Labour 
Commissioner had jurisdiction to hold enquiry himself. Thirdly, it was urged 
that the view taken by the Assistant Labour Commissioner that no enquiry had 
been held was perverse and the High Court ought to have set aside that finding 
and given relief on the basis that an enquiry had been properly held. 

For a proper understanding of the first contention raised it is necessary to 
remember briefly the scheme of the jurisdiction conferred by s. 16. Section 
16(/) authorised the State Government to make a reference to the Labour Com- 
missioner in disputes touching, inter alia, the dismissal of an employee. Sec- 
BLRW—19. 
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tion 16(2) provides that if the Labour Commissioner finds ‘‘after such enquiry 
as may be prescribed’’ that the dismissal was ‘‘in contravention of any of the 
provisions of this Act or in contravention of the Standing Orders made or sanc- 
tioned under the Act,’’ he may give certain reliefs to the employee. According 
to the employee the order of dismissal was in contravention of the provisions of 
s. 31 of the Act. That section provides inter alta that if any employer intends 
to effect a change in respect of any industrial matter mentioned in Schedule 2 
he shall give 14 days’ notice of such intention in the prescribed form to the repre- 
sentatives of the employees. Among the-industrial matters mentioned in Schedule 
2 is included ‘‘dismissal of any employee except in accordance with law or as 
provided for in the Standing Orders settled under s. 30 of this Act.” Admittedly, 
the appellant concern had no standing orders on the matter of dismissal. ue 
question is whether the dismissal of the employee without an enquiry was ‘ 
accordance with law’’. If it is not, the Labour Commissioner would have irie 
diction. If the dismissal without such an enquiry be in accordance with law the 
Labour Commissioner would have no jurisdiction to interfere with the order of 
dismissal made by the management. The learned Attorney-General argues that 
a dismissal made in accordance with the ordinary law of contract as between 
master and servant must be held to be ‘‘in accordance with law’’ within the 
meaning of this Schedule, and the fact that any industrial law as evolved by the 
Courts in industrial adjudicaion under the Industrial Disputes Act should not 
colour our consideration of the matter. As at present advised, we are unable to 
see why the word ‘‘law’’ in this phrase ‘‘in accordance with law” as used in 
Schedule 2 should be given a restricted connotation so as to leave out industrial 
law as evolved by the Courts. 


In dealing with industrial disputes under the Industrial Disputes Act and 
other similar legislation, Industrial Tribunals, Labour Courts, Appellate Tribu- 
nals and finally this Court have by a series of decisions laid down the law that 
even though under contract law, pure and simple, an employee may be liable 
to dismissal, without anything more, industrial adjudication would set aside the 
order of dismissal and direct reinstatement of the workmen where dismissal was 
made without proper and fair enquiry by the management or where even if 
such enquiry had been held the decision of the Enquiring Officer was per- 
verse or the action of the management was mala fide or amounted to unfair la- 
bour practice or victimisation, subject to this that even where no enquiry had 
been held or the enquiry, had not been properly held the employer would have 
an opportunity of establishing its case for the dismissal of the workman by 
adducing evidence before an Industrial Tribunal. It seems to us reasonable to 
think that all this body of law was well known to those who were responsible for 
enacting the C.P. and Berar Industrial Disputes Settlement Act, 1947, and 
that when they used the word ‘‘in accordance with law’’ in el. 3 of Schedule 2 
of the Act they did not intend to exclude the law as settled by the Industrial 
Courts and this Court. as regards where a dismissal would be set aside and 
reinstatement of the dismissed workmen ordered. If the word ‘‘law’’ in 
Sch. 2 includes not only enacted or statutory law but also common law, it is 
difficult to see why it would not include industrial law as it has been evolved by 
industrial decisions. We are, therefore, prima facie inclined to think that the 
first contention raised by the learned Attorney-General that it was not neces- 
sary in law to hold an enquiry before dismissing this employee in view of the 
terms of his employment, cannot be accepted. At the same time we are inclined 
to think that there is considerable force in the second contention that even though 
a proper enquiry was not held by the management the Labour Commissioner 
had jurisdiction to hold an enquiry himself. This would prima facte be suffi- 
cient ground for holding that the Industrial Court was wrong in interfering 
with the order made by the Assistant Labour Commissioner and the High Court 
ought to have issned an appropriate writ to quash the order made by the Indus- 
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trial Court, We are aware of the view taken by the Bombay High Court in 
Prov. Transp. Services v. Lab. Commr.’ and Maroti v. Member, State Ind. 
Court? that the ‘‘law’’ in the phrase ‘‘in accordance with law” in Schedule 2 
does not include Industrial law. For the reasons mentioned above, we are in- 
clined to think, with respect, that this view is not correct. We think it unneces- 
sary, however, to discuss this matter more closely or record our definite and 
final conclusion on these questions as for the reasons to be presently stated we 
are of opinioif that in any case the third ground raised on behalf of the appel- 
lant should succeed. 

As has already been stated the employee’s case was that no enquiry had been 
held by the management. This was denied by the management and it was 
alleged that an enquiry had been held. The management produced before the 
Assistant Labour Commissioner papers showing the evidence that was claimed 
to have been recorded during such enquiry. According to this record, three 
persons were examined during the enquiry—the employee Kundalik himself, 
one Conductor Surewar and the Conductor Vyankati. At the bottom of this 
paper there is Kundlik’s signature and also Vyankati’s signature. The emplo- 
yee’s case was that his signature had been obtained on a blank paper and the 
document was then written up. In-the absence of any evidence, it is impossible 
however for any reasonable Judge of facts to persuade himself that the manage- 
ment would descend to this step of forgery for the purpose of getting rid of an 
employee in the position of Kundlik. The Assistant Labour Commissioner him- 
self has not said that he believes the explanation of the employee that his signa- 
ture had been obtained on a blank paper. Le was, however, impressed by the fact 
that signatures of Kundlik and Vyankati only were obtained and the Enquiring 
Officer’s signature does not appear on the paper. While it would certainly have 
been better if the Enquiring Officer had also put his signature on the paper con- 
taining the statements, that omission cannot possibly be a ground for thinking 
that he did not hold the enquiry. The conclusion of the Assistant Labour Com- 
missioner that ‘‘there are sufficient grounds to doubt whether an enquiry was real- 
ly made’’ must, therefore, be held to be perverse. It has often been pointed out 
by eminent Judges that when it appears to an appellate Court that no person 
properly instructed in law and acting judicially could have reached. the particu- 
lar decision the Court may proceed on the assumption that misconception of law 
has been responsible for the wrong decision. The decision of the Assistant La- 
bour Commissioner that no enquiry had been held by the management amounts 
therefore, in our opinion, toʻa clear error in law. The Judustrial Court erred 
in thinking that it was bound by this decision of the Labour Commissioner and 
this error on its part was, in our opinion, an error so apparent on the face of the 
record that it was proper and reasonable for the High Court to correct that 
error. 

On behalf of the respondent it was sought to be argued that even if an enquiry 
had been held it has not been shown that the employee had an opportunity of 
cross-examining witnesses or adducing evidence of his own. It is not open 
however for the learned counsel to raise this question in view of the fact that 
the employee did not ever make any such case himself. His case, as already 
stated, was that no enquiry had been held at all. No alternative case that the 
enquiry held was improper because he had not been allowed to cross-examine 
witnesses or to adduce evidence was made by him. It does not appear that in 
the present proceedings the employee stated clearly that he wanted to lead evi- 
dence and was not allowed to do so or that he wanted to cross-examine witnesses 
and was denied an opportunity to do so. It is not open to him, therefore, to 
raise this question for the first time before us. 

We have aceordingly come to the conelusion that the High Court ought to 
have held that there was a proper enquiry held against this employee and the . 

1 (1957) 60 Bom. L.R. 72. 2 (1958) 60 Bom. L.R. 1422. 
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management dismissed him on finding on that enquiry that the two charges 
against him had been fully proved, and that there was no reason to think that 
the management acted mala fide. The appellant was, therefore, entitled to an 
order for setting aside the order of the Industrial Court. 

Accordingly, we allow the appeal, set aside the order of the Ligh Court and: 
order that the appellant’s application under arts. 226 and 227 of the Constitu- 
tion be allowed and the order of the State Industrial Court be set aside and the, 
order of the Assistant Labour Commissioner dismissing the employee’s. applica: 
tion be restored. There will be no order as to costs. 

Appeal allowed. 


Present: The Hon. Mr. B. P. Sinha, Chief Justice,’ Mr. Justice K. Subba Rao, Mr. Justice 
N. Rajagopala Ayyangar, Mr. Justice Mudholkar and Mr. Justice T. L. Venkatarama Aiyar, 


DAYA v. THE JOINT CHIEF CONTROLLER .OF IMPORTS: AND 
EXPORTS.* 


Imports and Exports (Control) Act (XVIII of 1947), Sec. 3—Exports (Control) Order, 
1958. Clause 6—Constitution of India, Arts. 19(1) (g) & 19(6)—Notifications restrict- 
ing and controlling export trade in manganese ore whether legal—Whether State 
Trading Corporation subject to control of Courts. 


The restrictions and control to which the export trade in manganese ore is sub- 
jected under the various notifications are legal and justified by the Imports and Ex- 
ports (Control) Act, 1947, and the Exports (Control) Order, 1958. 

The State Trading Corporation being owned and controlled by the Central Govern- 
ment is an agency or instrument of government for effectuating its commercial policy, 
If in the performance of its duties as such public authority it acts in any improper 
or unfair manner it would be subject to the control of the Courts. 

Per Subba Rao J. Article 19(6) of the Constitution of India does not proprio vigore 
confer any power on the State to create monopolies by administrative action. But 
it only says that if a valid law is made conferring a power on the State to carry on 
trade or business to the exclusion, complete or partial, of citizens, such a law will 
not infringe the fundamental right guaranteed under art, 19 (1) (g) of the Constitution. 
It does not also say that unless such a law is made, every interference by the State 
with the trade of a citizen in exercise of a power under some other law would neces- 
sarily be an unreasonable restriction: such an interference will not have the pro- 
tection of the amended [by Constitution (First Amendment) Act, 1951] provision of 
the Constitution, but must be judged by the standard ‘provided by the first part 
of art. 19(6); it would be valid, if it was a reasonable restriction on the exercise of 
the petitioner’s fundamental right made in the interest of the general public. - 


One Daya Bhimji Gohil (appellant) was the lessee of manganese mines pi- 
tuated in the State of Madhya Pradesh and he carried on the business of 
mining and selling the ore raised therefrom. Till about the middle of the 
year 1956, miners including the appellant were free to deal with foreign buy- 
ers for exporting their products and sell’ them to exporters or to carry them 
to any port by obtaining the necessary wagon allotments from the railways. 
But from May 1956, the Government of India issued various notifications 
progressively restricting the export quotas available to shippers and mine- 
owners, culminating in a stage when ‘lirect export by mine-owners and ship- 
pers was stopped and the entire trade was canalised through the State Trad- 
ing Corporation, a Corporation owned and controlled by the Union Govern: 
ment which was registered as a public company under the Indian Companies 
Act, 1913. 

On December 11, 1958, the appellant filed an application before. the Joint 
Chief Controller of Imports and Exports (respondent No. 1) for granting to 


*Dectded, April 16, 1962. Civil Appeal No. 226 of 1961. 
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him an export quota and licence for export of manganese ore under Clause (4) 
of the Exports (Control) Order, 1958, and also for the movement of the ore 
from the railway sidings to Bombay Port. Respondent No. 1 refused to com- 
ply with the request on the ground that export of manganese ore outside India 
was only allowed by established shippers and established mine-owners accord- 
ing to the ‘‘existing’’ orders of the Government. The appellant filed a writ 
petition before the High Court of Bombay at Nagpur directing respondent No. 
I to consider the appellant’s application-for grant of export licence to the ap- 
pellant or move his manganese ore to the port of Bombay and thereafter export 
out of India. 

- The -petition was heard by Kotval and Badkas JJ. who dismissed it. Kotval 
J. delivered the following judgment on October 22, 1950 :— 


Korvau J. Tms petition seeks to challenge the provisions of the Exports 
(Control) Order, 1958 (hereinafter referred to as the Order), made in exercise 
of the powers conferred by ss. 3 and 4-A of the Imports and Exports (Control) 
Act, 1947 (XVIII of 1947) (hereinafter referred to as the Act), and the entire 
scheme of State trading through the agency of the recently established Govern- 
ment owned Corporation, namely, the State Trading Corporation, so far as the 
manganese industry is concerned. It also raises questions as to whether s. 3 of 
the Act, the Order promulgated under it, and the scheme of State trading 
through the instrumentality of the State Trading Corporation infringe the pe- 
titioner’s right under art. 19 (J) (g) of the Constitution to trade as a produc- 
er of manganese. 

‘The relief which the petitioner claims is apparently an innocuous relief 
which is as follows: 


“The petitioner prays that this Court be pleased to issue writ, order or direction of 
or in the nature of Mandamus or any other suitable writ, order or direction to direct 
the respondent No. 1 to consider petitioner’s application, dated the 11th December 1958, 
for the grant of Export licence to the petitioner or move his manganese ore to the port 
of Bombay and thereafter export out of India.” 


The petitioner is a lessee of certain manganese mines in the village Mansakra, 
tahsil Sihora, district Jabalpur, and in certain areas in tahsil Waraseoni, dis- 
trict Balaghat, in the State of Madhya Pradesh. Under the Mineral Conces- 
sion Rules, 1949, two leases were granted to the petitioner by the former State 
of Madhya Pradesh in the years 1952 and 1955, respectively, for a period of 
twenty years with an option of renewal for another twenty years. The peti- 
tioner says that he has invested considerable amounts of money in the develop- 
ment of these mines and is also paying royalty to the State Government. He 
further says that until the imposition of the controls under the provisions of the 
law referred to above, he used to freely sell the manganese ore extracted from 
his. mines to exporters at prices settled by contract. According to the petition- 
er, the entire trade in manganese ore is a trade with foreign buyers and there 
are only three lessees who extract ore for their personal consumption. 

This was the position until some time in 1956, when the State, through the- 
Joint Chief Controller of Imports and Exports, Bombay, respondent No. 1, 
undertook a series of measures to control the manganese trade. Acting in 
exercise of the powers under the Act and the Order, the respondents issued 
from time-to time certain notices indicating their policy and issuing instruc- 
tions to officials as to how the provisions of the Act and the Order were to be 
implemented. Respondent No. 2 is the Union of India. <A joint return has 
been filed on behalf of the two respondents. 


Sines it is the petitioner’s case that the manner in which the Order has been 
implemented has affected his rights it will Be necessary to refer to some of 
these policy statements to show the manner of implementation. In the course 
of his arguments Mr. Bobde relied upon several such statements but we give 
below the following representative extracts. For convenience of reference we 
have serially numbered them :— 
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The first statement, dated June 26, 1956 (annexure I), provided inter alia 
as follows: 


“The trade is hereby informed that it has been decided to regulate the export of 
iron and manganese ores during the half year July/December 1956, through established 
shippers, mine owners, and the State Trading Corporation. Export quotas will be grant- 
ed on the following bases:— 

(i) Established Shippers will be given export quotas on the annual average of the 
quantities actually exported during the three calendar years, 1953, 1954 and 1955. 

(ii) Mine owners will be given export quotas on the annual average of the quantities 
of ores on which royalty was actually paid (excluding quantities supplied for domestic 
consumption) during the three calendar years 1953, 1954 and 1955. Mine owners whose 
mining leases had expired on 31st December 1955 and have not been renewed thereafter, 
will not be eligible. 

(iii) State Trading Corporation will be given quotas on an ad hoc basis.” 

Later there were published partial modifications of the instructions contained 
in the above notice which are not material for our purpose. It is to be noted 
that this announcement classified persons dealing in manganese into three 
categories, viz., established shippers, mine owners and the State Trading Cor- 
por ion The petitioner admittedly falls within the second category, but not 
the first. 


A second Press Note was issued on July 14, 1956. It recited that several 
representations had been made to Government that the time allowed for sub- 
mission of documentary evidence for the purpose of establishing manganese 
ore quotas for the period under the first notice was very short and that, there- 
fore, the Export Control Authorities had extended the date. The extension 
of the date would, however, inevitably delay the fixation and announcement 
of the revised quotas, and, therefote— 


“In order, however, to ensure that this delay does not adversely affect the smooth 
flow of exports from the country, Government have, as an interim measure, instructed 
Railway Control and Export Control authorities to provide facilities and permit exports 
up to the 15th August on the following bases:— 

(i) Mine owners and shippers who were granted quota slips during January/June 
period for exports through the ports of Calcutta and Madras will be given interim allot- 
ments equal to 25 per cent of their basic allotment for the January/June period, 

(iit) Holders of export licences for export through the port of Vizagapatam will be 
allotted wagons and given export facility at the port against the export licences held by 
them. Shippers who exhaust their licences and have business on hand for shipment be- 
fore the 15th August are advised to apply to the Chief Controller of Exports with necessary 
documentary evidence. 

(iii) For the rest, exports will until 15th August continue to be licensed on shipping 
bills as hitherto and the existing arrangements regarding the allocation of wagons such 
as by means of registration slips or registration of indents, etc., will continue undisturbed”. 

The third public notice was issued on July 30, 1956, announcing a new 
policy to come into effect at once. According to this notice— 


“(a)... 

(b) Export quotas will be granted to shippers and mine owners on the basis of two- 
thirds of the quotas allotted to them for the half-year July/December 1955; 

(c) Shippers and mine owners who effected exports during the half-year July/De- 
cember 1955 otherwise than against quotas will be granted quotas on the basis of actual 
performance. Quotas will be allotted to them equal to three-fourths of the total quan- 
tity exported through the port concerned from Ist July 1955 to 31st December 1955, less 
such quantity as might have been exported by them against quotas which had been 
allotted to them during July/December 1955. Shippers/mine owhers are advised to give 
along with their application a statement, duly supported by an affidavit, giving cone 
exported by them against quotas issued during July/December 1955, and 

(d) Wagons will be allotted by the Railway Authorities on a pro-rata basis to shits 
owners on the lines on which the mines of the quota holders as estimated and to shippers 
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on the lines which have been used by them during the period July/December 1955.” 

Simultaneously respondent No. 1 announced that quotas would be issued se- 
parately for iron and manganese ores and allotment of wagon space would be 
made separately for quotas issued for those ores and that quotas for other 


ores would not be interchangeable with the quotas for manganese ore. Clause 
4 of the notice stated: 


“This annoyncement does not cover parties who had no performance or quota to 
their credit during the period July/December 1955. The issue of Licences in such cases 
and the basis on which they are to be issued is under consideration and will be announc- 
ed shortly.” . 

The fourth statement is dated August 6, 1956, and is apparently comple- 
mentary to the third statement because it informs the public that quota for 
export of iron and manganese ore would be granted to those who were not cov- 
ered by the third notice in the following manner :— 


“(a) Shippers and mine owners to whom quotas were allotted for the half year Janu- 
ary/June 1956, will be granted export quotas equal to 2/3 of the quotas allotted to them 
during January/June 1956. 

(b) Shippers and mine owners who effected exports during the half-year January/ 
June 1956 otherwise than against quotas, will be allotted export quotas equal to 3/4 of 
the quantity exported through the port concerned from 1st January 1956 to 30th June 1956, 
less such quantity as might have been granted after 16th July 1956 on any basis.” 

The fifth policy statement was issued on September 4, 1956. It announced 
the imposition with immediate effect of an additional export .duty on manga- 
nese ore at certain rates and informed the public— 


“The question of extending to mine owners, who made no shipment on their own 
account in the past, facilities for moving ores to the ports in areas in which the transport 
situation is not too tight is engaging the attention of Government and an announcement 
on the subject will be made in due course.” 

Part II of the notice stated: 


“It has been decided to: 

(a) double the quotas granted in accordance with the policy announced in the Press 
Note of 27th July 1956 and 3rd August 1956. 

(b) extend the period of validity of the doubled quotas up to 30th June 1956, and 

(c) give option to the shippers and mine owners to select either of the basic periods, 
namely July/December 1955 and January/June 1956, whichever is more advantageous to 
them. Firms will not be required to choose the same basic period for all the ports.” 
It further announced : 


“The current policy does not cover firms who had made no shipments on their own 
account in the basic period. The question. of extending to them facilities for moving ores 
to the ports in areas in which the transport situation is not too tight is under consideration 
and announcement in this connection will be made in due course.” 

The sixth statement was issued on June 1, 1957. In Appendix ‘‘B’’ to this 
Press Note issued by the Ministry of Commerce and Industry relating to the 
export of manganese ore during the period July 1957, to June 1958, it was 
announced: 

“On a review of the procedures which have been in force for regulating the exports 
of manganese ore, Government have decided to continue in force the system of quota 
licensing for the period July 1957 to June 1958. Movement and shipment quotas will be 
given to shippers and mine owners equal to 60 per cent of their exports made in 1955 or 
1956 to be selected by them.” 

In Appendix ‘‘A’’ to this notice, there is an important policy statement as 
follows so far as the State Trading Corporation is concerned: 

“The State Trading Corporation will be allotted an adequate quota to enable them 
to maximise the exports of manganese ore. The Corporation are being advised to seek 
the co-operation of established trading and mining Interest to make this effort a success. 
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In particular the Corporation will be expected to encourage co-operatives of mine owners 
to participate in the export of their produce.” 

The seventh statement is dated May 26, 1958. In this notice, Government 
announced their policy as follows: 


“In the light of these suggestions, Government have come to the conclusion that the 
long-term interest of Indian Manganese Ore will be better served if the export policy 
were to discourage fragmentation of quotas and encourage bulk contracting, movement, 
and shipment of ores. At the same time, Government are keen to maifitain continuity 
in the export arrangements to the extent practicable.” 

In pursuance of this policy, Government decided as follows: 

“Having regard to all these factors, Government have decided that for the period 
July 1958 to June 1959, the export of manganese ore will be regulated as follows:— 

(i) The established shippers, the mine owner exporters and the State Trading Cor- 
poration will be given an allotment of quota for a quantity equal to the quota for 1957-58, 

(ii) Firms and parties whose individual allotments are small are advised to form 
Co-op. (sic) (Co-operatives) or limited companies. 

(ili) In order to encourage small quota holders to form themselves into Co~opera- 
tives or limited companies, it has been decided that where the total of the individual allot- 
ments of the firms and parties joining a particular co-operative or company aggregates 
to 25,000 tons a bonus allotment of 10 per cent of the total will be given to the company, 
or co-operative concerned.... 


(vi) Those who are able to secure bulk business in excess of their quotas or who are 
able to negotiate sales on long term business for deliveries beyond June 1959, are advised 
to approach the Chief Controller of Imports and Exports for working out satisfactory 
arrangements so that in anticipation of the export policy for succeeding years, advantage 
may be taken of such business opportunities.” 

A further statement (the eighth statement) of policy is contained in letter 
No. 17-H-I-(19)/58, dated March 12, 1959, written by the Deputy Secretary 
to the Government of India, Ministry of Commerce and Industry, to respon- 
dent No. 1 and others, in which the following policy was announced :— 

“In order to remove any further ambiguity, a trade notice should be issued clarifying 
the position as follows:— 

1. Any order, regardless of its size, which a firm (quota-holder/non-quota holder) 
is able to secure for shipment before the end of June 1958 may be canalised through the 
State Trading Corporation provided— 

(i) the firm, if it is a quota holder, satisfied the Export Trade Controller concerned 
that its quota has been fully booked by firm orders which it has already secured, For 
this purpose, it will not be necessary that the quantity of manganese ore should have 
already been moved to the port and shipped. 

Gi) prices at which the contract is proposed to be made are in reasonable parity 
with the prevailing world prices having regard to the grade of ore proposed to be supplied 
and its impurities (assistance of the local officers of the S.T.A. may be sought for deter- 
mining the reasonableness of the price). 


The firm should be advised that canalisation will be done by STC on the request of 
the Export Trade Controller provided, having regard to the STC’s other commitments 
railway capacity is available, and it is possible to accommodate this additional sale within 
its quota. The exporters should be advised not to enter into firm commitments till a 
clearance has been received from the headquarters office of the State Trading’ Corporation. 

2, As regards long term bulk contracts the exporters may be advised that the assurance 
contained in the Ministry’s letter of 27th January 1959 regarding facilities for movement 
and shipments for fulfilling their commitment irrespective of the provisions of future 
export policy would be applicable provided: 

(i) the order is for a minimum of 5,000 tons to be delivered in one, two or three 
years after June 1959 (Le., the entire quantity of 5,000 tons should be deliverable within a 
maximum period of three years). 

(ii) the prices, to the extent that the prices are fixed in the contract, are in reasonable 
parity with the world prices prevailing at the time (in the case of contracts where deli- 
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verles are spread over long periods, prices are usually fixed only for deliveries to be made 
in the first year or so. In these cases, the approval to the arrangements should be the 
understanding that as and when prices are fixed for deliveries in subsequent years appro- 
val of the Export Trade Controller will be obtained). 

(iii) before firm commitments are made, in this case also, the approval of the Export 
Trade Controller should be sought, who, in turn, should obtain clearance from the head- 
quarters office of the STC whether ‘it is possible for the STC to accommodate this sale also 
having regard ta their other commitments. 

The Export Trade Controller should communicate their approval to requests which 
are made to'them, after clearance is obtained from the headquarters office of the STC 
expeditiously. 

If for any reason, it is not possible for the STC to canalise a particular sale against 
its quota, and if movement facilities on a particular sector are available it might be possi- 
ble also to authorise L.T.O. to issue ad hoe supplementary quotas in the name of the 
shippers themselves. This should be done only with the proper approval of this Ministry. 

4. The Port Offices should furnish details to this office of ad hoc quotas issued by 
them or canalised contracts by S.T.O. during current quota period or on Jong term basis, 
including the name of the exporter, quantity, grade, price, the name of buyer, period of 
delivery and movement sector involved for our records. This statement may be furnished 
immediately the ad hoc quota or canalisation arrangement orders are issued. 

5. Immediately a request is received, the port officer should consult the State Trading 
Corporation representative regarding availability of movements for canalisation through 
State Trading Corporation and wherever canalisation is not possible the Export Trade 
Controller should make suitable recommendations to Shri S. N. Dandona, Deputy Secre- 
tary, Ministry of Commerce and Industry, for ad hoc quota during current quota period, 
after ascertaining from the railway authorities concerned regarding accommodation of 
movement in the particular sector.” 

In pursuance of the above policy statements of Government, the Managing 
Director of the State Trading Corporation also issued a complementary letter. 
The portions of this letter which are relevant for our purpose are as follows :— 

“In this connection, in order to achieve our main objective, I would suggest that a 
close liaison should be built up between the STC and the principal mine owners and 
shippers and that a joint sales policy should be worked out on the following lines: 

(a) All demands for Indian manganese recieved by the private exporters should be 
communicated to STC, so that we know at any time the total demand that has to be met— 
gradewise, time of supply, etc. 

(b) The mine owners/shippers to be authorised to negotiate contracts, (i) for the 
portion of their production covered by their own quota, and (ii) on behalf of the STC 
for the portion of their production (in excess of their quota) which will be procured by 
the STC, provided that previous to the negotiation and conclusion a clearance is obtained 
from the STC regarding prices at which sales should be effected. The idea is that the 
same price is obtained by both the private shipper/mine owner and the STC, and that no 
opportunity is given to the buyer to take advantage of the quota system. 

(c) Alternatively, the STC will be authorised to negotiate contracts for the produc- 
tion that will be covered by the mine owners/shippers’ own quotas. 

(d) STC will procure stocks from the principal mine owners directly and from the 
large number of smaller producers through some intermediary organizing agency,'on the 
basis of a price formula which relates purchases with sales so that increase in sale prices 
are proportionately passed on to local suppliers of ore. The formula which is being applied 
in the case of some leading producers is contained in the enclosed sheet (Form I)... 

I am anxious that all of us should exchange information and present a united front 
to the buyers. Presently, I have demands for Indian manganese of various grades and 
the aggregate demand for 1957-58 adds up to several lakh tons. I have no doubt that we 
can substantially increase our.exports, provided we all co-operate and act as a body. 

If you are agreeable to the proposals made above, please furnish the following data 
at once to enable me to study our internal availability and frame our co-ordinated sal 
arrangements:— : 
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(i) An estimate of the quantities of manganese ore to be marketed—information to be 
given in the form attached (Form I). 

(ii) An estimate of the quantities that will be railed from the loading stations (to be 
named) each month to the ports. 

In this scheme of procurement and sales, where all shippers act as a homogeneous 
organisation under the leadership of the STC, there is a distinct place for organisations 
which have been traditionally buying from small producers and Beljig them market 
the ore abroad, Such organisations can function usefully by:— 

(a) acting as the agents of overseas buyer and bringing forward enquiries or demands, 

(b) acting as the suppliers of the ore internally, 

(c) acting as the intermediatery agency between STC and the buyers in the matter 
of handling, etc., 

Details could be satisfactorily worked out.” 


These policy statements speak for themselves. Considerable emphasis was 
placed by both the sides on one part or another of the extracts we have repro- 
duced above. Shorn of the gloss put upon their actions by Government in these 
statements, the following conclusions would appear to follow from them. 

(1) To begin with the manganese trade was controlled by a system of licens- 
ing of export quotas. 

(2) Extracts Nos. 2 to 6 quoted above will show that the quotas granted to 
shippers and mine owners were with one exception progressively reduced for 
each successive period. 

(3) Until the fifth statement was made the case of a mine owner who had 
no previous shipment to his credit was not within the contemplation of Gov- 
ernment policy. In that statement Government announced that it was consider- 
ing their case but at no later stage does it appear that their case was specifically 
provided until the State Trading Corporation took over. 

(4) During the period covered by the Seventh Statement, the State Trad- 
ing Corporation was introduced into the picture and freely competed with 
private interests. During this period small quota holders were advised to 
form co-operatives or companies and were discouraged. 

(5) From the date of the eighth statement, March 12, 1959, it is clear that 
the full freedom of private trading as before was virtually stopped because 
all orders were to be ‘‘canalized’’ through the State Trading Corporation. 
The terms and conditions on which ‘‘canalization’’ could take place were on- 
erous and difficult of fulfilment by individual small interests. The State 
Trading Corporation itself laid down certain terms, 

(6) There were no restrictions on the activities of the State Trading Cor- 
poration and its quota was unlimited. 

(7) The policy was put into effect with the aid of the licensing authorities 
appointed under the Import Export Control Act and Order; the port autho- 
rities and by controlling the allocation of railway wagons. 

(8) Government were not satisfied with the manner in which the manganese 
trade was being conducted and they had decided, therefore, in the larger in- 
terests of the country to undertake the export of manganese ‘through the agen- 
ey of the State Trading Corporation. 

(9) Government decided in ‘‘the long-term interests of Indian Manganese 
Ore to discourage fragmentation of quotas and encourage bulk contracting, 
movement and shipment of ores’’, This was the scheme of State Trading and 
the policy underlying it. Now before we proceed to consider the contentions 
raised on behalf of the petitioner, we may usefully refer to the relevant pro- 
visions of law upon which this policy and the mode of trading by the State 
were, sought to be justified. 

It is common ground that control over the export of different commodities 
was first introduced in- the early stages of the last War. Initially this control 
was exercised by virtue of the powers derived from the Sea Customs Act of 
1878, but later, with the increasing commercial activity of the State and as 
the scope of national exports grew, controls were also expanded and special pow- 
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ers were taken under the Defence of India Rules. After the termination of the 
last War, control continued to be exercised under the provisions of the Emer- 
geney Provisions (Continuance) Ordinance of 1946, which was later replaced 
by the Imports and Exports (Control) Act, 1947. The Act came into force 
on March 25, 1947, and by sub-s. (3) of s. 1 thereof the Act was to remain in 
force until March 31, 1960. The power to control the export trade of the 
country is derived from this Act and was sought to be justified on behalf of 
the respondents under the Act. 

In exercise of the powers conferred on them by the Act the Government of 
India issued from time to time orders bringing either a particular item or a 
class of items under control. These items or commodities are specified in the 
First Schedule appended to the Export Control Order which came into force 
on May 10, 1954. It was repealed and re-enacted with considerable modifi- 
cations by the Export Control Order, 1958 (the Order with which we are 
here concerned) which was published in the ‘‘Gazette of India Extraordinary”’, 
dated May 1, 1958. 


The only provisions of the Imports and Exports (Control) Act, 1947, mate- 
rial for our purpose are contained in s. 3 thereof which runs as follows: 


“Powers to prohibit or restrict Imports and Exports —(1) The Central Government 
may, by order published in the Official Gazette, make provisions for prohibiting, restrict- 
ing or otherwise controlling, in all cases or in specified classes of cases, and subject to 
such exceptions if any, as may be made by or under the order:— 

(a) the import, export, carriage coastwise or shipment as ships stores of goods of 
any specified description; 

(b) the bringing into any port or place in India of goods of any specified description 
intended to be taken out of India without being removed from the ship or conveyance in 
which they are being carried. 


(2) All goods to which any order under sub-section (1) applies shall be deemed to 
be goods of which the import or export has been prohibited or restricted under section 19 
of the Sea Customs Act, 1878 (VIII of 1878) and all the provisions of that Act shall have 
effect accordingly, except that section 183 thereof shall have effect as if for the word 
‘shall’ therein the word ‘may’ were substituted. 

(3) Notwithstanding anything contained in the aforesaid Act, the Central Govern- 
ment may, by order published in the Official Gazette, prohibit, restrict or impose condi- 
tions on the clearance, whether for home consumption or for shipment abroad of any 
goods or class of goods imported into Provinces of India.” 

Clause 3 of the Exports Control Order, 1958, contains a general provision as 
follows: 


“Restriction on export of certain goods—Save as otherwise provided in this Order, 
no person shall export any goods of the description specified in Schedule I, except under 
and in accordance with a licence granted by the Central Government or by any officer 
specified in Schedule II.” $ 
Schedule IV provides for exemptions from the requirements of licensing. 
Clause 5 deals with the conditions of a licence and gives power to the licensing 
authority to lay down conditions but also provides in sub-cl. (2) that in every 
licence there shall be deemed to be a condition that the licensee shall not with- 
out permission transfer the licence and that the goods for the export of which 
the licence is granted shall be the property of the licensee at the time of the 
export. Clause 6 states ten grounds upon which the Controller of Imports and 
Exports may refuse to grant a licence or direct any other licensing authority 
not to grant a licence, Clause 7 gives power to amend a licence, and cl. 8 the 
power to suspend issue of licences or to debar a licensee from receiving licences, 
and states six grounds on which such action could be taken. Clause 9 deals 
with cancellation of licences and Jays down four grounds on which the Chief 
Controller of Imports and Exports or any other officer authorised by him 
may cancel any licence or render it ineffective. Clause 10 then further creates a 
number of exceptions in the case of certain kinds of goods to which no part of 
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the Order can apply. There are in all nine such categories. We state here the 
provisions in some detail, because they are germane to the consideration of 
the argument which was advanced on behalf of the petitioner that the power 
of licensing is so wide, unfettered and uncontrolled, as almost to amount to 
an arbitrary power affecting his right to trade and must, therefore, be struck 
down as unconstitutional. ; 


On behalf of the petitioner Mr. A. S. Bobde contended that the whole scheme 
of State Trading adumbrated in the statements and notificationg and the man- 
ner in which the policy of the respondent was being implemented by respon- 
dent No. 1 and other officers of Government affected the right of the petitioner 
guaranteed by art. 19(7) (g) of the Constitution to practise any profession, or 
to carry on any occupation, trade or business. It was urged that the notifi- 
cations artificially create three categories of persons, namely, (1) established 
shippers, (2) mine owners, and (3) the State Trading Corporation, and that 
all trading was inevitably confined to these three. What is more, the 
State Trading Corporation was a preferred class in so far as throughout the 
notifications, it is clear that it gets ad hoc quotas to the maximum limit possible 
and that control and restrictions exercised are only against the established 
shippers and mine owners. It was further contended that the implementation 
of the policy of Government by their officers was such that the restrictions 
were placed upon established shippers and mine owners only in order to aid the 
State Trading Corporation. It was argued that the quotas announced for each 
period of trading were on the basis of past performances during certain, stated 
preceding periods, and that a person like the petitioner who is merely a mine 
owner and produces ore on a small scale has absolutely no scope for trading. 
Mr. Bobde particularly stressed the provisions of the public notice, dated May 
26, 1958 (the seventh statement above) wherein the policy was announced to 
discourage fragmentation of quotas and encourage bulk contracting, move- 
ment, and shipment of ores. In this notice Government recommended that 
firms and parties whose individual allotments were small were advised to form 
co-operatives or limited companies. Mr. Bobde alleged that so far ag the peti- 
tioner was concerned, he had no quota in 1957-58 and that, therefore, he -would 
not be granted any licence in 1959 and that would completely stop him from 
selling the ore extracted from his mines. Moreover, before making firm con- 
tracts with foreign buyers, the petitioner was expected to inform respondent 
No. 1 and take the approval of the Export Trade Controller in advance of mak- 
ing any contract. In order to obtain the approval of the Controller moreover the 
petitioner would have to fulfil innumerable conditions which were difficult of 
fulfilment. Then too, it was entirely dependent upon the pleasure of the Ex- 
port Trade Controller to grant him a licence or not. All these onerous restric- 
tions have virtually made it impossible for the petitioner to carry on his trade. 

The second contention raised on behalf of the petitioner has been that sub- 
el. (h) of cl. 6 of the Export (Control) Order; 1958, under which action has 
been taken by the authorities cannot be justified under the powers vested in 
the Central Government under s. 3 of the Imports and Exports (Control) Act, 
1947, and that, therefore, sub-cl. (A) of cl. 6 of the Order is ultra vires of the 
powers under s. 3 of the Act. Thus, two questions fall to be determined in this 
petition : 

(1) Whether the scheme of State Trading through the agency of the State 
Trading Corporation so far as the manganese trade is concerned is constitu- 
tionally valid, or whether it infringes any right of the petitioner under art. 
19 (1) (g)? and 

(2) Whether sub-cl. (A) of cl. 6 of the Exports (Control) Order, 1958, is 
ultra vires of the powers of the Central Government under s. 3 of the Imports 
and Exports (Control) Act, 19479 : 

It is no longer open to dispute that with the policy of the State as such the 
Courts are not concerned. It is not open to the Courts to inquire whether it is 
proper or justifiable for the X State to undertake trading in this manner, 
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and if so, to what extent, nor whether it is proper or justifiable on their part 
to control, prohibit or restrict the trade of individual citizens or ‘‘the private 
sector’’ as it has popularly come to be called. But the Courts can and will in- 
quire into any contention that a scheme of trading undertaken on behalf of 
the State which affects any rights of the citizens is vot lawfully undertaken or 
that it infringes any of the constitutional guarantees given to the citizens. 

Having regard to the pronouncements of their Lordships of the Supreme 
Court of India in Rat Sahib Ram Jawaya Kapur v. The State of Punjab! 
there is no doubt that apart from the provisions of art. 19 (6) of the Constitu- 
tion as amended by the Constitution (First Amendment) Act, 1951, the State 
as such can legally undertake any lawful trading activity. At page 237 of the 
Report, Mukherjea C. J. resolved the question as follows: 

“Suppose now that the Ministry or the executive Government of a State formulates 
a particular policy in furtherance of which they want to start a trade or business. Is it 
necessary that there must be specific legislation legalising such trade activities before 
they could be embarked upon? We cannot say that such legislation is always necessary. 
If the trade or business involves expenditure of funds, it is certainly required that Parlla- 
ment should authorise such expenditure either directly or under the provisions of a 
statute.” 

“| ..But so long as the trade activities are carried on in pursuance of the policy which 

the executive Government has formulated with the tacit support of the majority in the 
legislature, no objection on the score of their not being sanctioned by specific legislative 
provision can possibly be raised. Objections could be raised only in regard to the expen- 
diture of public funds for carrying on the trade or business and to these the Appropria- 
tion Acts would afford a complete answer.” 
Of course, the learned Chief Justice was concerned to point out in that very 
ease that specific legislation may indeed be necessary if Government required 
certain powers in addition to what they’ possessed under ordinary law to carry 
on a particular trade or business. Thus, when it is necessary to encroach upon 
private rights in order to enable Government to carry on their business, a 
specific legislation sanctioning such'a course would have to be passed. It may 
be stated here at the outset that in the present case there is no dispute as to 
the formation of the State Trading Corporation or the legality of its constitu- 
tion. 

So far as the constitutional validity of the Scheme of State Trading through 
the aid of the State Tracing Corporation is concerned, provision has now been 
made in cl. (6) of art. 19, of the Constitution, which runs as follows: 

“Nothing in sub-clause (g) of the said clause shall affect the operation of any existing 
law in so far as it imposes, or prevents the State from making any law imposing, in the 
interests of the general public, reasonable restrictions on the exercise of the right conferred 
by the said sub-clause, and, in particular, nothing in the said sub-clause shall affect the 
operation of any existing law in so far as it relates to, on prevent the State from making 
any law relating to,— 

(i)... 

(ti) the carrying on by the State or by a corporation owned or controlled by the 
State, of any trade, business, industry or service, whether to the exclusion, complete or 
partial, of citizens or otherwise.” 

The portion amended by s. 3 of the Constitution (First Amendment) Act, 1951, 
is the portion I have italicised above. 

- In Chintaman Rao v. The State of Madhya Pradesh? the Supreme Court 
pointed out that the expression ‘‘reasonable restriction” connotes that the 
limitation imposed upon a person in enjoyment of a right shall not be arbitrary 
or of an excessive nature beyond what is required in the interest of the public; 
and Mukherjea J. (as he then was) referring to this definition, remarked in 


1 [1965] 2 8.C.R. 225. 2 [1950] 8.C.R. 759. 
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Messrs. Dwarka Prasad Laxmi Narain v. The State of Uttar Pradesh? : 


“| ..Legislation, which arbitrarily or excessively invades the right, cannot be said 
to contain the quality of reasonableness, and unless it strikes a proper balance hetween 
the freedom guaranteed under article 19(1)(g) and the social control permitted by clause 
(6) of article 19, it must be held to be wanting in reasonableness.” 

In Saghir Ahmad v. The State of U.P.+ the question raised was whether the 
word ‘‘restriction’’ can include total prohibition, and once again Mukherjea J. 
(as he then was) delivering the judgment on behalf of the Cort, apparently 
accepted the view of Kania C. J. in A. K. Gopalan v. The State® that there is 
a distinction between ‘‘restriction’’ and ‘‘deprivation’’. He also quoted with 
approval the following remarks of Patanjali Sastri J. in the same case: 


“.,.Read as a whole and viewed in its setting among the group of provisions (articles 
19-22) relating to ‘Right to Freedom’, article 19 seems to my mind to pre-suppose that 
the citizen to whom the possession of these fundamental rights is secured retains the sub- 
stratum of personal freedom on which alone the enjoyment of these rights necessarily 
rests.” 

There is no doubt that having regard to the entire scheme which we have 
set forth above and the restrictions imposed, the rights of private dealers and 
mine owners producing manganese from their mines are affected in a great 
measure. We do not say that they are entirely taken away. Prima facte, there- 
fore, the scheme amounts to an infraction of the provisions of art. 19(7) (g) 
of the Constitution and would, therefore, be liable to be declared void under 
art. 13(7), unless the invasion of that right could be held justifiable under 
the provisions of art. 19 (6) as being in exercise of the State’s power of ‘‘mak- 
ing any law imposing, in the interests of the general public, reasonable restric- 
tions on the exercise of the right” or within the meaning of sub-cl. (ii) of art. 
19 (6) it amounts to ‘‘the carrying on by the State or by a corporation owned 
or controlled by the State, of any trade, business, industry or service, whether 
to the exclusion, complete or partial, of citizens or otherwise’’. 

So far as art. 19(6) is concerned, the contention on behalf of the petitioner 
has been that the power taken by the Central Government under s. 3 of the 
Imports and Exports (Control) Act, 1947, for ‘‘prohjibiting, restricting or 
otherwise controlling’’ exports can have no reference to ‘‘the carrying on by 
the State’’, or in the instant case, ‘‘by a Corporation owned or controlled by 
the State, of any trade, business, industry or service”. It was urged that the 
entire scheme has been launched in terms of the Imports and Exports (Control) 
Act, 1947, the Notifications are issued under that Act, and the restrictions on 
or prohibition of the petitioner’s trade are also under that Act, and those res- 
trictions cannot be justified on the ground of the State carrying on the trade 
or business either by itself or through a Corporation owned or contralled by it. 

Such a legislation has come up for consideration several times before the 
Supreme Court. In Messrs. Dwarka Prasad Lazmi Narain v. The State of Uttar 
Pradesh the Uttar Pradesh Coal Control Order, 1953, made in exercise of the 
powers conferred under s. 3 (2) of the Essential Supplies Act, 1946, was 
held to be unconstitutional under art. 19 (J) (g). Tha ground on which the 
Order was held unconstitutional was that under the Order powers were con- 
ferred on the State Coal Controller and other officers of .Government which 
were arbitrary and ‘‘unregulated by any rule or principle and it is left en- 
tirely to the discretion of particular persons to do anything they like without any 
check or control by any higher authority’’, and it was held: 

“A law or order, which confers arbitrary and uncontrolled power upon the executive 
in the matter of regulating trade or business in normally available commodities cannot 
but be held to be unreasonable.” 

To that case, no rules had been framed and no directions given as to how the 
absolute power was to be exercised ‘‘to grant or refuse to grant, renew or 
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refuse to renew, suspend, revoke or-cancel, or modify any licence’’. It was 
also held in that case that the mere requirement that the officer shall give 
reasons for what he does was not an adequate safeguard. 


In Saghtr Ahmad v. The State of U.P. the U.P. Road Transport Act, 1951, 
was similarly struck down on the ground that it did not merely amount to 
the State carrying on a trading activity but that the provisions of the Act 
virtually created a monopoly in the State and took away the right of other 
persons engaged in motor transport to trade at all. For much the same reasons a 
Notification of the Municipal Board of Kairana was struck down in Rashid 
Ahmed v. Municipal Board, Katrana®. There the right of a dealer in vegetables 
was affected because the Municipal Board, Kairana, gave a contract to only one 
individual for the wholesale purchase and sale of vegetables, and there was no 
other provision in their byelaws by which an application for granting a 
licence to any other person could even be entertained. It was held that this 
amounted to the grant of a monopoly to a contractor to deal in wholesale 
transactions at a certain place and infringed the rights of all other dealers to 
carry ou their trade. 


In contrast to these cases, where the legislation, although restricting the 
right of the citizens to carry on an occupation, trade or business, laid down 
sufficient safeguards within which the authorities controlliug such business were 
to act, the legislation has invariably been upheld. One of such cases was Hari- 
shankar Bagla v. The State of Madhya Pradesh’ wherein Mahajan ©. J., dis- 
tinguishing the case from Dwarka Prasad’s case observed (p. 387) : 

“In the present Control Order there is no such provision as existed in the Uttar Pra- 
desh Coal Control Order. Provisions of that Control Order bear no analogy to the provi- 
sions of the present Control Order. The policy underlying the Order is to regulate the 
transport of cotton textile in a manner that will ensure an even distribution of the com- 
modity in the country and make it available at a fair price to all. The grant or refusal 
of a permit is thus to be governed by this policy and the discretion given to the Textile 
Commissioner is to be exercised in such a way as to effectuate this policy. The confer- 
ment of such a discretion cannot be called invalid....”. 

In our opinion the power given to the authorities under the Control Order 
impugned in this petition also bears no analogy to the Coutrol Order impugned 
in Messrs. Dwarka Prasad Lacnu Narain v. The State of Uttar Pradesh. We 
have already reproduced the provisions of the order. Though cl. 3, no doubt 
contains a general and wide prohibition of exporting of goods, without a 
licence, the provisions as to liceusing show that no arbitrary or uncontrolled 
power is given to the authorities. Clause 6 for instance lays down ten condi- 
tions upon which alone the Controller can refuse to grant a licence. The power 
to suspend a licence or debar a licensee from receiving a licence under cl. 8 is 
similarly controlled statutorily. These are adequate and effective safeguards 
against untrammelled or arbitrary power, and do not suggest unconstitution- 
ality. 

Reference was also made by Mr. Bobde to the case in Rai Salub Ram Jawaya 
Kapur v. The State of Punjab. That case, however, does not apply here. In 
that case, certain publishers of the Punjab claimed that their right under art. 
19 (1) (g) was affected because the State Government undertook the publi- 
cation of their own books after direct negotiations with the writers or authors 
of those books with a view to prescribing them in different schools in the State. 
It was held that there was no infringement of any fundamental right involved 
in that case at all, because there was no fundamental right in the publishers 
that any of the books printed and published by them should be prescribed as 
text-books by the school authorities or if they are once accepted as text-books, 
that they cannot be stopped or discontinued in future. Mukherjea C. J. observ- 
ed at p. 241 ‘‘nobody is taking away the publishers’ right to print and publish 
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any books they like and offer them for sale”, but they had no right that their 
books should be approved as text-books by the Government. 

Thus it will appear from the authorities referred to above that any legislation 
which either gives unrestricted power to an officer or authority to grant licences 
or issue permits, could be held to affect the rights of citizens under art. 19(/) 
(g), or if the result of the legislation prior to the amendment of art. 19 (6) 
was to create a monopoly or concentrate the rights of trade or business in the 
hands of, one or more individuals to the exclusion of others, then also that law 
could be held unconstitutional under art. 19 (J) (g) . It will be noticed that 
this was the position prior to the Constitution (First Amendment) Act, 1951. 
After the amendment to the Constitution, the question simply does not arise 
so far as State trading is concerned. The same question as to the validity of 
the creation of a monopoly in favour of the State was after the amendment 
raised in Ram Chandra Palai v. The State of Ortssa8. There Orissa Act I of 
1949 which amended the Motor Vehicles Act of 1939 was under challenge, as 
also the Orissa Motor Vehicles (Regulation of Stage Carriage and Public Car- 
rier’s Services) Act of 1947. It was urged in that case that the provisions of 
the two Acts read together gave the State Transport Service the exclusive 
monopoly to operate on certain routes. The Acts were also challenged on the 
ground that acting under the powers given by those Acts, the State Govern- 
ment had arbitrarily or without any rational basis selected certain districts 
for introducing the State Transport Service. The challenge was negatived on 
both the grounds. It was held that the contention that the impugned Act creat- 
ed a monopoly in favour of either the Joint Stock. Company or the State by 
ousting private operators from business and had thereby infringed art. 19 (J) 
(g) was no longer tenable in view of art. 19 (6) as amended by the Constitu- 
tion (First Amendment) Act, 1951. 

We have then to deal with the argument that the present action is taken 
under the Imports and Exports (Control) Act and the provisions of that Act 
are not related to anything mentioned in art. 19 (6) of the Constitution, and 
particularly not to the carrying on by the State or by a Corporation owned or 
controlled by the State, of any trade, business, industry or service, whether 
to the exclusion, complete or partial, of citizens or otherwise. It was urged 
thatthe Act and Order deal with the subject of. licensing and is not, therefore, 
a law relating to the carrying on by the State or by a Corporation owned or 
controlled by the State of any trade, business, ete. Therefore art. 19 (6) will 
not apply. 

No doubt, looking to the provisions of the Act or Order by themselves, it 
could not be said that they deal with any part of the subject-matter of art. 19 
(6) (ï); but im the present petition it is not the Act or the Order ‘which is 
impugned. What is impugned is the scheme of State trading through the State 
Trading Corporation. The Notifications availed of by the State Trading Cor- 
poration in carrying on its activities are Notifications issued under the Act 
and the Order. Therefore, it is incorrect to say that art. 19 (6) cannot be in- 
yoked in the present case. The petitioner has himself referred to the activities 
of the State Trading Corporation in the petition itself and to the fact that the 
Notifications were made in order to aid the State Trading Corporation. These 
allegations would, in our opinion, attract the application of art. 19 (6). 

An almost identical challenge was levelled in a recent Supreme Court deci- 
sion in P. V. Sivarajan v. The Union of India®. In that case, the petitioner who 
was an exporter of coir products to foreign countries challenged the establish- 
ment of the Coir Board under the powers taken under the Coir Industry Act, 
1953. The Board was constituted by the Central Government with a view to 
regulate, under the supervision of the Central Government, the production: of 
husks, coir yarn and coir products; and under the rules framed by the Central 


Government under s. 26 of the Act, powers were taken to insist upon registration: 
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of dealers and licensing of exports under rr. 17, 18 and 19. The rules also pre- 
scribed that only persons who had, in any of the three years before the com- 
mencement of the rules exported not less than twenty-five tons of coir yarn or 
coir products or exported any quantity of coir fibre or coir rope, could be re- 
gistered. Rule 19 laid down that persons other than those mentioned in r. 18 
may be registered as exporters of coir yarn if, during the period of twelve 
months immediately preceding the date of application, a minimum quantity 
of twenty-five tons of coir yarn had been produced or if the applicant had a 
total purchase turnover of 100 tons of coir yarn. These restrictions or limita- 
tions upon the right to trade were almost similar to the restrictions placed 
upon the petitioner and the manganese trade by the Notifications we referred 
to above. It was urged in that case. as in the present case that the provisions 
laying down the quantitative test for registration of established exporters were 
ultra vires because they affected the rights of citizens under art. 19 (1) (g). 
Mr. Justice Gajendragadkar who delivered the judgment of the Court answered 
the point as follows (p. 559) : 


“...It is well-known that granting permits or licences to export or import dealers 
on the basis of a quantitative test is not unknown in regard to export and import of 
essential commodities. It would obviously be for the rule-making authority to decide 
which test would meet the requirements of public interest and what method would be 
most expedient in controlling the industry for the national good. Besides, even the adop- 
tion of a qualitative test may tend to extinguish the trade of those who do not satisfy 
the said test; but such a result cannot obviously be treated as contravening the funda- 
mental rights under Art. 19. Control and regulation of any trade, though reasonable 
within the meaning of Art. 19, sub-Art, (6), may in some cases lead to hardship to some 
persons carrying on the said trade or business if they’ are unable to satisfy the require- 
ments of the regulatory rules or provisions validly introduced; but once it is conceded 
that regulation of the trade and its control are justified in the public interest, it would 
not be open to a person who fails to satisfy the rules or regulations to invoke his funda- 
mental right under Art. 19(g) (sic.) 19(1) (g) and challenge the validity of the regulation 
or rule in question. In our opinion, therefore, the challenge to the validity of the rules 
on the ground of Art. 19 must fail.” 

In our opinion, this case completely answers the challenge to the constitu- 
tional validity of the Notifications in the instant case aud to the Imports and 
Exports (Control) Act, 1947, and the Order made thereunder. 

Then there remains the contention that cl. 6(/) of the Exports (Control) 
Order, 1958, is ultra vires of the powers under s. 3 of the Imports and Exports 
(Control) Act, 1947. Clause 6 (1) runs as follows: 


“Refusal of licence.—The Central Government or the Chief Controller of Imports and 
Exports may refuse to grant a licence or direct any other licensing authority not to grant 
a licence:—... 

(h) if the licensing authority decides to canalize exports through special or ‘specialized 
agencies or channels;” 

It was urged that acting under their powers to ‘‘make provisions for pro- 
hibiting, restricting or otherwise controlling’’ imports or exports, respondent 
No. 2 could not take unto themselves or give to the Chief Controller of Imports | 
and Exports, power to refuse to grant a licence or to direct another authority 
not to grant a licence if that authority decides to canalize exports through any 
particular agencies or channels. Canalizing of exports, it was urged, through 
certain agencies or channels cannot amount to ‘‘prohibiting, restricting or other- 
wise controlling’’ imports or exports. The argument, in our opinion, has only 
to be stated to be rejected. The Act gives ample power of control and restriction 
of import and export, and, in our opinion, ‘control’ certainly includes power to 
canalize exports through special or specialized agencies or channels. The whole 
scheme adumbrated by the Notifications shows that Government intended to 
deal with the manganese export trade as a whole with a view to assist the 
national economy and at the same time increase the bargaining power of the 
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industry by getting adequate prices for the commodity in competition in the 

world markets. Therefore, it was necessary to canalize the exports through the 

State Trading Corporation. That was only one way of controlling the manganese 

industry, a power which the Act'in terms gives to the Central Government. 
The petition fails and is dismissed with costs. 


The appellant appealed to the Supreme Court. x 


A. 8. Bobde, G. L. Sanghi and Ganpat Rai, for the appellant. 
C. K. Daphtary, Solicitor-General of India, and Bishan Narain, with P. D. 
Menon, for the respondents. 


ÅYYANGAR J. [B. P. Sinha CJ., Hudholkar & Venkatarama Aiyar JJ. agree- 
ing; Subba Rao J. dissenting.] This appeal comes before us by virtue of a certi- 
ficate of fitness granted by the Nagpur Bench of the High Court of Bombay under 
arts. 132(/) and 133(7) (c) of the Constitution. It arises out of a petition filed by 
the appellant under art. 226 of the Constitution before the High Court of Bom- 
bay at Nagpur impugning the constitutional validity of certain notifications and 
directions issued under the Imports & Exports Control Act, 1947, and the Export 
Control Order, 1958, framed thereunder and substantially prayed that the Joint 
Chief Controller of Imports & Exports, Bombay—impleaded as respondent No. 1 
—should be directed to consider the application of the appellant for the grant 
of a licence to enable him to export certain manganese ore which he had won 
from his mines, without reference to the impugned notifications. This petition 
was dismissed by the learned Judges of the High Court who, however, granted 
the appellant a certificate which has cuabled him to file this appeal. 

A dew facts are necessary to be stated to appreciate the exact grievance of 
the petitioner and the grounds upon which the notifications etc. issued by, 
Government are stated to contravene the Constitution and in particular to 
infringe the freedom granted to the appellant under Part ILI of the Constitu- 
tion. The appellant is a lessee of certain manganese mines in two areas of 
Madhya Pradesh. The leases are stated to have been granted to him in the 
years 1952 and 1955 for a period of 20 years each, with an option for renewal 
if the appellant so desired, under the Mineral Concession Rules, 1949, for a 
like period. It is an admitted fact that the internal demand for manganese ore 
in India is very inconsiderable, so that the ore is extracted mostly for the pur- 
pose of being exported out of India. Having regard to the date when the 
appellant obtained the mining leases, he could not have won any appreciable 
quantity of the metal during 1953, nor, of course, could he have exported any 
quantity of the ore won by him in or prior to the year 1953. 

It is now necessary to set out the history of the restrictions on the export of 
manganese ore from 1953 up to the date relevant to the petition to understand 
the points sought to be made on behalf of the appellant. Prior to 1953, i.e., at 
a time before the appellant entered the manganese ore business, export of 
manganese ore was freely licensed, i.e., the commodity was subject to no res- 
triction as regards export, nor was any control exercised by government on the 
allotment of wagons for the movement of manganese ore. As the export of the 
ore began to expand from that date, the Railway found themselves unable to 
meet the increased demand for wagons and were forced to régulate the allot- 
ment of such wagons. The Government also took a hand in regulating the 
movement of wagons by evolving a system of registration of shippers for whom 
priority in the allotment of wagons was ensured. It has to be added that this 
regulation and control over wagon allotment and wagon movement was co-ordi- 
nated with and correlated to certain changes which were effected for regulat- 
ing the export of the commodity itself. 

Section 3 of the Imports & Exports Control Act, 1947 (to be referred here- 
after as the Act) enacts: 

“3. Powers to prohibit or restrict imports and exports—(1) The Central Government 
may, by order published in the Official Gazette, make provisions for prohibiting, restrict- 
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ing or otherwise controlling, in all cases or in specified classes of cases, and subject to such 
exceptions if any, as may be made by or under the order:— 

(a) the import, export, carriage coastwise or shipment as ships stores of goods of any 
specified description; 

(b) the bringing into any port or place in India of goods of any specified description 
intended to be taken out of India without being removed from the ship or conveyance 
in which they are being carried. 

(2) All goods to which any order under sub-section (1) applies shall be deemed to 
be goods of which the import or export has been prohibited or restricted under section 19 
of the Sea Customs Act, 1878 (VIII of 1878) and all the provisions of that Act shall have 
effect accordingly, except that section 183 thereof shall have effect as if for the word 
‘shall’ therein the word ‘may’ were substituted. 

(3) Notwithstanding anything contained in the aforesaid Act, the Central Govern- 

ment may, by order published in the Official Gazette, prohibit, restrict or impose condi- 
tions on the clearance, whether for home consumption or for shipment abroad of any 
goods or class of goods imported into India.” 
Under the powers conferred by this section the Central Government issued 
the Exports Control Order, 1958 (or shortly the Control Order), cl. 3 of 
which provided that ‘‘no person shall export any goods of the description 
specified in Sch. I except under and in accordance with a licence granted 
by the Central Government or by any officer specified im Sch. H.” Manganese 
and iron ore were specified in the first Schedule. Clause 6 of this Order sets 
out the grounds upon which the Central Government or the Chief Controller 
of Exports & Imports may refuse to grant a licence or direct a licensing 
authority not to grant a licence. In view of certain points urged before us it 
would be convenient to set out this clause in full: 

“8. Refusal of licence.—The Central Government or the Chief Controller of Imports 
and Exports may refuse to grant a licence or direct any other licensing authority not to 
grant a licence:— 

(a) if the application for the licence does not conform to any provision of this Order; 

(b) if such application contains any false, or fraudulent or misleading statement; 

(c) if the applicant uses in support of the application any document which is false 
or fabricated or which has been tampered with; 

(d) if the applicant on any occasion has tampered with an export licence or has ex- 
ported goods without a licence where it is necessary, or has been a party to any corrupt 
or fraudulent practice in his commercial dealings; 

(e) if the application for an export licence is defective and does not conform to the 
prescribed rules; : 

(£) if the applicant commits a breach of the Export Trade Control Regulations; 

(g) if the applicant is not eligible for a licence in accordance with the Export Trade 
Control Regulations; 

(h) if the licensing authority decides to canalize exports through special or specialized 
agencies or channels; 

(i) if the applicant is a partner in a partnership firm, or a director of a private limited 
company, which is for the time being subject to any action under clause 8; 

(j) if the applicant is a partnership firm or a private limited company, any partner“ 
or director whereof, as the oase may be, is for the time being subject to any action under 
clause 8.” 

The first restriction on the export of manganese and iron ore was imposed 
in June, 1956, when the Ministry of Commerce and Industry issued a public 
notice on June 26, 1936, setting out their policy as regards export during 
the half year July to December, 1956. After reciting that the Government 
were convineed that the then existing trading mechanism as regards the ex- 
port of ores was inadequate to cope with the developments which had taken 
place in the purchasing countries, it went on to add that persons who entered 
into contracts with foreign buyers had been unable to fulfil their commit- 
ments which had caused inconvenience to foreign buyers and so undermined 
the latter’s confidence in the capacity of this country to maintain an assured 
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line of supply. In order, therefore, to overcome the obstacle in the way of 
augumenting foreign exchange earnings from the export of these ores, the 
Government declared that they would help in reorientating the trading in ores 
on more rational lines and that for this purpose they proposed to canalise the 
export of ores im a progressively increasing measure through the State Trad- 
ing Corporation which would in its.turn rely on the mining interesta in the 
country and use the existing trade mechanism to the extent practicable. For 
these reasons, they announced that a regulation would take place of the ex- 
port of these ores during the half year July-December, 1956,*through three 
classes of exporters: 

(1) Established shippers who would be granted export quotas on the ave- 
rage of the quantities exported during the years 1953, 1954 and 1955. 

(2 Mincowners based on the annual average of the quantity of ore on which 
royalty was paid during the calendar years 1958, 1954 and 1955, and 

(8) The State Trading Corporation which would be given a quota on an 
ad hoc basis. It is only necessary to mention that the State Trading Corpora- 
tion which is a Corporation owned and controlled by the Union Government 
came into existence by registration under the Indian Companies Act in May, 
1956, Rail transport facilities co-extensive with the quota granted, were also 
assured for those to whom quotas were granted. There were clarifications and 
unsubstantial variations of this Press Note to which, however, it is not neces- 
sary to refer as they are not material to the points now in controversy. 

It will be noticed that by the control thus exercised and the restrictions thus 
imposed, mineowners who had not entered the field before 1953 were excluded 
from the grant of any export quota. By a publie notice dated September 4, 
1956, the Ministry of Commerce, however, announced that the case of these 
‘newcomers’? was receiving their attention and that an announcement in that 
regard would be made in due course. 

The same policy and the same basis of allocation was continued for the next 
half year—January to June 1957. For the period July, 1957 to June, 1958, 
(the Government having now started pursuing the policy of announcing their 
quotas for a year instead of six months), a Press Note was issued on June 1, 
1957, by which exporters and mineowners were allotted a quota equivalent to 60 
per cent. of their exports made in 1955 or 1956 to be selected by them. The 
quota thus released was made available for being allotted to the State Trading 
Corporation on an ad hoc basis and the Press Note added: ‘‘The State Trading 
Corporation will be allotted an adequate quota to enable them to maximise the 
exports of manganese ore. The Corporation are being advised to seek the co- 
operation. of established trading and mining interest to make this effort a suc- 
cess.” Here again, certain unsubstantial modifications were made by further 
Press Notes but to these we shall not refer. 

As regards the next period July 1958 to June 1959, the policy-decision of 
the Government was indicated by a Public notice issued on May 26, 1958. In 
the course of this Press-statement the Government of India stated that they 
had been keeping under constant review the working of the policy announced 
by them under the Press Notes to which we have already referred, and that 
they had come to the conclusion that the long-term interests of Indian manga- 
nese ore would be better served if the export policy were to discourage frag- 
mentation of quotas and encourage bulk contracting, movement, and shipment 
of ores. At the same time, the Government expressed their keenness to main- 
tain continuity in the export arrangements to the extent practicable. Having 
regard to these factors, they went on to state: 

“Government have decided that for the period July 1958 to June 1959, the export 
of manganese ore will be regulated as follows: 

(i) The established shippers, the mine-owner exporters and the State Trading Cor- 
poration will be given an allotment of quota for a quantity equal to the quota for 
1957-58. 
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(ii) Firms and parties whose individual allotments are small are advised to form 
Co-operatives or limited companies.” 
At the date when the writ petition out of which this appeal arises was filed, 
the policy-statement of May 26, 1958, was in force and it was the validity of 
the restriction and control exercised by it that was challenged as unconstitu- 
tional in the petition filed by the appellant. The position at that date may be 
summarised as follows: (1) From and after July 1956 the export of manganese 
ore had been eontrolled or restricted. (2) The restriction had taken the form 
of allotment of quotas for export granted to: (a) established exporters, i.e., 
comprising the category of those who had exported from 1953 onwards, (b) 
mineowners who had similarly exported the ore won by them with a similar 
limitation as to the year when they should have exported, and (e) The State 
Trading Corporation which was granted an export quota on an ad hoc basis to 
cover every other quantity which could be exported and for which a foreign mar- 
ket could be found. Traders and mine-owners who had not any export perform- 
ance to their credit in earlier years were excluded from the scheme and though 
the Government were repeatedly stating in their public statements that the 
case of these persons termed ‘‘newcomers’’ would be considered, this had never 
been done. The appellant fell within the last category and wag not eligible to 
any export quota and therefore could not export. The result was that the ore 
won by him had either to be sold (a) in the internal market which, as stated 
earlier, was a very restricted one, this because the steel producing concerns 
which were the principal or practically the only consumers of the ore in the 
country had their own mines from which the ore required by them was won, 
and (b) in the absence of an internal market, the mined ore had to be sold 
either to established shippers or to the State Trading Corporation. In regard 
to established shippers, their quota of export was being progressively reduced, 
so that their demand for ore naturally shrank and unremunerative prices had 
therefore to be offered by the ‘‘newcomers’’ to induce them to buy. The only 
other possible buyer was the State Trading Corporation which was being 
granted quota on an ad hoc~basis sufficient to enable it to get all the good 
ore which it might buy for which there might be a foreign buyer. In regard to 
the State Trading Corporation,there was an allegation made by the appellant, 
by reference to a circular issued by the Corporation on April 20, 1957, that 
the terms offered for the purchase of ore were unfair to the sellers because of 
the excessively large commission it demanded. It should, however, be stated 
that the State Trading Corporation was not impleaded as a party in the writ 
petition in thé High Court, nor any relief sought on the basis of that allegation. 
The circumstance was relied on merely to emphasise the hardship caused to 
the appellant from the exclusion ofi those who had no export performance in 
the years which were fixed as the basic years for the allotment of an export 
quota to mineowners. The State Trading Corporation being owned and con- 
trolled by the Central Government is an agency or instrument of government 
for effectuating its commercial policy. If in the performance of its duties as 
such publie authority it acts in any improper or unfair manner it would be 
subject to the control of the Courts but as no relief based on such a complaint 
was claimed by the appellant, it is not necessary to pursue the point or examine 
its merits. 

The case of the appellant has to be judged on the basis of two admitted 
features resulting from the policy statements of Government we have set out 
earlier: (1) That mineowners who were ‘‘neweomers’’, i.e. not having ex- 
port performance in certain basic years, were excluded from direct partici- 
pation in the export trade, but these persons had, in view of the practical 
absence of an internal market for manganese ore to sell their goods to others 
who had been granted facility for export. (2) That the category of persons to 
whom they could sell their ore were two (a) Established shippers, and (b) The 
State Trading Corporation, and with the nature of this market as already de- 
geribed. 
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The question raised for consideration by the appeal is whether the with- 
holding of the right to engage in export trade from this class of mineowners 
constitutes an unreasonable restriction on their right to carry on business 
guaranteed by art. 19(/)(g) of the Constitution. 
~ Pausing here we might put aside one matter which is beyond the pale of 
controversy, and that is that the constitutional validity of s. 3 of the Imports 
& Exports Control Act, 1947, which forms as it were the ultimate root from 
which the impugned notifications and executive actions spring is*conceded. The 
points urged by learned counsel for the appellant were two: (1) Clause 6(h) of 
Exports Control Order, 1958, was beyond the rule-making power under s. 3 
of the Imports & Exports Control Act, 1947; (2) even if cl. 6(h) and the 
‘‘eanalisine’’ of exports through ‘‘special’’ or ‘‘specialised’’ agencies or chan- 
nels be valid, the’ notifications by which the canalisation was effected are out- 
side the contemplation of the ‘‘agency or channel” under cl. 6(/). 

Before proceeding further it is necessary to mention that the constitutional 
validity of el. 6(hk) of the Export Control Order, 1958, was not disputed be- 
fore us, the controversy in relation to it having been coneluded by the decision 
by this Court in Glass C.I. Æ U. Assen. v. Union of Indiat. The argument in sup- 
port of the contention that cl. 6 (1) was beyond the terms of s. 3 of the Act 
was briefly this: Section 3 of the Act by its language, its setting and context 
permits restrictions or controls only in regard to goods which are the subject- 
matter of export and does not permit restrictions being imposed on persons en- 
gaged in the export trade. In other words, the Central Government is enabled 
by a notified order under s. 3 of the Act (a) to specify the goods in respect 
of which the control or restriction is to be exercised, along with (b) a matter 
which this necessarily involves, viz., the quantities that may be exported, (e) 
the quality of the goods that might pass out of the country and (d) as regards 
the destination to which they might be exported. But the restrictions could 
not extenc any further. An order under s. 3 cannot make provisions restric- 
ting the p2rsons who might participate in export trade, restrict either their 
number or impose qualifications which they must satisfy before being permitted 
to export. Besides, even if a notified order might validly prescribe the persons 
who might participate in the export trade, still it did not authorise an order 
which woulà so canalise or channel the persons who might engage in the export 
trade as practically to create a monopoly in favour of any particular person or 
group which is what r. 6(%) has effected. 

The argument was put in a slightly different form by reference to the provi- 
sions of art. 19(6). Article 19(/)(g), after guaranteeing to all citizens the 
right to carry on any occupation, trade or business, had gone on to provide in 
cl. (6) the restrictions which may constitutionally be imposed on the right thus 
guaranteed, and the clause as it now stands after the first Amendment of the 
Constitution reads, to quote the material words: 

“Nothing in sub-clause (g) of the said clause shall affect the operation of any exist- 
ing law in so far ag it imposes, or prevent the State from making any law imposing, in the 
interests of the general public, reasonable restrictions on the exercise of the right con- 
ferred by the said sub-clause, and, in particular, nothing in the said sub-clause shall 
affect the operation of any existing law in so far as it relates to, or prevent the State 
from making any law relating to,— 

Qs) ... 

(1) the carrying on by the State, or by a corporation owned or controlled by the State, 
of any trade, business, industry or service, whether to the exclusion, complete or partial, 
of citizens or otherwise.” 

The effect of the policy statements and directions to the licensing authorities 

issued by virtue of the powers conferred by cl. 6(h) of the Export Control 

Order, 1958 had resulted in the creation of a monopoly or a near monopoly iti 

favour of the State Trading Corporation. It was urged that the creation of 
1 [1961] A.LR. 8.0. 1514. 
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such a monopoly could on the language of art. 19(6) (i) be effected only by the 
State making a law in relation to the matters there set out. Neither the Export 
& Import Control Act, 1947, nor even the notified Order made thereunder—the 
Export Control Order, 1958—could be said to be ‘‘a law relating to the carry- 
ing on by the State of any trade, business, industry or service’’ and therefore 
the validity of the preferential treatment granted to the State Trading Corpo- 
ration could not be justified or upheld by reference to the amendment effected 
to cl. (6)by the Constitution (First Amendment) Act, 1951. So much could be 
accepted. But this, however, leaves for consideration the question whether the 
provision now impugned could not be sustained as ‘‘a reasonable restriction’? 
on the exercise of the rights conferred by sub-cl. (g) of art. 19(/) in the interest 
of the general public, i.e., on the opening words of para. 1 of cl. (6). But as 
pointed out already, the constitutional validity of cl. 6(h) in so far as it permits 
the canalising or channelling of the export trade is no longer res integra, this 
having been upheld in the Glass Chatons’ case. 

In the cireumstances, the very narrow question for consideration is whether 
the restrictions and control for which provision might be made by s. 3 would 
not include a provision for canalising the trade in any particular commodity. 
We are clearly of the opinion that the restriction or control in the form of chan- 
nelling or canalising the trade is not outside the limitations which might be im- 
posed on export trading by s. 3 and that consequently cl. 6(h) in its present 
form is within the rule-making power conferred on the Central Government by 
s. 3 of the Act. The argument that the restrictions which could be imposed or 
the control which might be exercised on exports by orders made under s. 3 of 
the Act, could not extend to restrictions on persons who might be permitted to 
engage in the export trade has only to be stated to be rejected. If the quantum 
of the export in a commodity could be restricted, the control that would effeet- 
uate this must necessarily extend to the persons engaged in or desirous of en- 
gaging in the export of that commodity and this would a fortiori be so, if the 
restriction takes the form of a prohibition of exports in a commodity altogether. 
If, therefore, the control or restriction could legally extend to the persons who 
are engaged in the trade, it would appear to follow asa logical step that the 
restriction might take the form of classifying the persons who might participate 
in the trade and the conditions subject to which any particular class might be 
permitted to do so. It would be a matter of policy for the Government to de- 
termine, having regard to the nature of the commodity and the circumstances 
attending the export trade in it, to lay down the basis for the classification bet- 
ween groups and fix their relative priorities ete. When cl. 6(2) permits ‘‘ea- 
nalising’’ or the ‘‘channelling’’ of exports through selected agencies it does no 
more than make provision for -the classification into groups ete. which is but 
one of the modes which the ‘‘control’? under s. 3 of the Act might assume. 

The next point to be considered is whether the notifications issued by which 
(1) the export trading in manganese ore is confined to three groups of persons 
engaged in the trade, viz., (a) established shippers, (b) mine-owners, and (c) 
the State Trading Corporation, the two former being allotted quotas based up- 
on the export effected by them during certain basie years, (2) the progressive 
yeduction in the quota of groups (a) and (b) with a view to enable the available 
export business to be handled by the State Trading Corporation, and (3) as a 
necessary result of the above the elimination from the export trade of the class 
known in the trade as ‘‘new-comers’’ was permitted under cl. 6(h) of the Bx- 
port Control Order, 1958. It would be seen from the above that there are two 
grievances of the appellant which are inter-related: (1) The first consists in the 
sxomplaint regarding the quota allowed to the established shippers and mine- 
ywners who had an export performance during a basie year. Learned counsel, 
however, did not put this forward as any serious grievance because persons fal- 
ing within those two groups were already in the trade and the appellant who 
wants to come into the export trade could not legitimately object to those al- 
ready in it being allowed facilities or licences for effecting exports. In his pe- 
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tition before the High Court the appellant raised a complaint that the basic 
years fixed in the policy-statement were arbitrary but the fixation of any year 
must be so, and if the Government fixed as a basic year, a period of three years 
before the announcement of the policy, i.e., took into account performance within 
a period of three years before that date, we do not see any unreasonableness or 
arbitrariness about it. (2) It was in regard to the inclusion of the State Trading 
Corporation among those entitled to export and the increasing quota given to it 
on an ad hoc basis without reference to any antecedent performance that the 
main attack was directed and it was this that learned counsel stated amounted 
to a monopoly which was not countenanced by the law. It will, therefore, be 
sufficient for us to confine attention to the grounds upon which the successive 
notifications which afforded increasing facilities to the State Trading Corpora- 
tion for export were challenged. 

Pausing here it would be convenient if we set out the reasons why according 
to the respondent the State Trading Corporation was preferred as a principal 
agency for canalising the export trade in this commodity. The vital necessity 
of export earnings for sustaining national economy not being a matter of contro- 
versy, the question which the Government had to consider was how best to en- 
sure the optimum earning from exports of manganese ore. India has no mono- 
poly in the production of this ore and consequently the price of the commodity 
in the foreign market is dependent on world-wide factors. Having regard to 
the use to which the ore is capable of being put, viz., by steel factories in the 
production of steel, the foreign buyers (and in this one factor to be taken into 
account is that in several foreign countries external trade is conducted through 
State agencies), are insistent that there shall be a regular supply of ore of uni- 
form quality. There had been complaints in earlier years, when the trade in 
the commodity was unrestricted and not under any control, that the quality of 
the ore supplied was not according to sample, with the result that even the 
trade of those who took pains to maintain their quality of supplies suffered. It 
was in these circumstances that Government stepped in 1956 by imposing res- 
trictions and by assuring the foreign buyers of a regular supply through the 
mechanism of the controls exercised in this country. These facts were not dis- 
puted. 

It is with this background that the challenge to the validity of the notifica- 
tion has to be considered and answered. The imposition of any restriction on 
those entitled to engage in any trade would necessarily mean that those who 
do not conform to the criteria laid down would be denied the right to partici- 
pate in that trade; and this would be a fortiori so if the restriction takes the 
form of a canalising of the trade in a commodity, for canalising necessarily im- 
plies the exclusion of some groups. If, therefore, s. 3 of the Act permits a rule 
to be made for canalising export trade in a commodity and such canalising is 
not unconstitutional, it would necessarily follow that a person cannot have a 
legally sustainable complaint that he is eliminated from among the groups en- 
titled to participate in the trade. The question whether the canalising has been 
properly done in the sense that the groups selected are no better than the groups 
eliminated poses a very different problem, and if that were made out a question 
of discrimination might conceivably arise. We should, however, hasten to point 
out that it is not the case of the appellant that the established shippers and the 
mine-owners to whom quotas have been allotted in addition to the State Trading 
Corporation have been improperly included in the group of persons entitled to 
participate in the export trade, and that apart, there is a rational and very 
proper classification between those who have experience in the trade and the 
newcomers who do not possess that experience. In other commodities concerned 
in export or import, newcomers, i.e., those with no previous experience in the 
export line but who have experience in other branches of the trade, have been 
allotted quotas, though this should depend upon the circumstances of each trade. 
It has not been suggested that previous experience in the export trade would not 
be a valuable qualification for the grant to a person or group of a quota, and 
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even a preferential quota in the export trade in the commodity with which we 
are now concerned. It would thus appear that if the notifications had confined 
the entire export trade to those with previous experience, no legal objection 
could have been taken to the notifications on the arguments addressed to us by 
learned counsel for the appellant. In such a state of circumstances the appellant 
would have been excluded but he could not still complain that he was illegally 
eliminated because this exclusion was a necessary consequence of the channel- 
ling or canalising of the exports through persons with previous experience in the 
field. 

The real grievance of the appellant was that in preference to him and those 
like him, who win the ore to be exported, the State Trading Corporation which 
had no previous experience of the export trade should have been, selected as 
the agency for canalising exports. There is no doubt that if the only test of 
differentiation was previous experience, the preference of the State Trading 
Corporation to the appellant and the others of the class to which he belongs, 
might not be justified, but that is not the sole test by which the matter has to 
be judged. We have set out earlier the grounds upon which the choice of the 
State Trading Corporation as the agency for effecting the export trade was de- 
termined by Government and we consider that for those reasons there was no- 
thing improper in the choice, but that on the other hand the object of the 
export trade, viz., the earning of foreign exchange to the maximum with benefit 
of a long range character for exports from this country could be expected to be 
attained with the State Trading Corporation as the main agency engaged in the 
trade. We do not, therefore, consider that there is any substance in the argu- 
ment of the learned counsel for the appellant that the choice of the State Trad- 
ing Corporation and the granting to it of quotas on an ad hbc basis was either 
beyond the powers conferred upon the licensing authorities under cl. 6(h) of 
the Export Control Order or was otherwise open to objection. 

There was one other matter that was urged in this connection to which it is 
nevessary to refer. Clause 6(/) enables the licensing authorities to canalise 
exports ‘‘through special or specialised agencies or channels.’’ It was urged that 
the State Trading Corporation was neither a special nor specialised agehey 
or channel and that on that ground the choice of the Corporation was outside 
el. 6(%). We are wholly unable to accept this argument. Whatever the terms 
‘‘snecialised’’ might mean, the word ‘‘special’’? cannot bear the construction 
that it must be an expert agency in that line, in the sense that it possesses a 
type of previous experience which cannot be claimed by others. Without go- 
ing so far as to say that a special agency or channel might mean merely a de- 
signated agency, it would be proper to construe the “word as meaning, an 
agency selected having in view the purpose for which the channelling or cana- 
lising has to take place. In other words, an agency would be ‘‘special’’ if having 
regard to the purpose for which the ranalising takes place it is more likely to 
achieve that objective than other agencies or achieve it in a larger measure 
than others. In that sense we have no hesitation in holding that the State Trad- 
ing Corporation might be a “‘special’’ agency or a channel for the purpose of 
enabling the country to maintain and foster the continuity of its trade in the 
commodity by ensuring exports in adequate quantity and of proper quality. 

In this state of circumstances the elimination of the class to which the appel- 
Jant belongs, viz., newcomers who had no previous experience of the export 
trade during the basic year or earlier was the result of enforcing a permitted 
method of control and type of restriction which it was legally competent to be 
imposed under cl. 6(/). In the case of other commodities, ‘‘new comers’’ have 
been granted a quota. That, however, naturally depended upon the nature of the 
trade, the nature of the export market and other factors which it is the province 
pf Government to take into account. Having stated this legal position, we would 
hasten to add that it was not the view of the Government that the export trade 
an manganese ore was such that neweomers could never be permitted into that 
trade is clear from the several policy-statements themselves in which, from time 
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to time, they conveyed an assurance that the allotment of quotas to the ‘‘new- 
comers’’ was under consideration. In the case of a commodity like manganese 
ore for which there is not much of an internal market the denial of a right to 
any group or we shall add, to any individual to export would in effect affect him 
adversely forcing him to sell to others who have been given such a facility. 
Persons like the appellant were being fed on hopes of some relief to them and it 
was a case not merely of hope deferred making the heart sick, but of dashed 
hopes that led the appellant to approach the Court for relief. Though we con- 
sider that the appellant has no legal right to the relief that he sought, his 
grievance is genuine and it would be for the Government to consider how best 
the interest of this elass should be protected and it is made worth their while to 
win the ore so as to expand, foster and augment the export trade in this valu- 
able commodity. 

Reverting to the legal points raised in the appeal, it appears clear to us that 
on the premises (1) that s. 3 of the Import & Export Control Act, 1947 is a 
valid piece of legislation, (2) that cl. 6(%) of the Export Control Order is with- 
in the rule-making power of the Central Government and is constitutional, 
there is no escape from the conclusion that no legally enforceable right of the 
appellant has been violated for which he could seek redress under art. 226 of 
the Constitution. 

In this view it is unnecessary to consider whether the appellant having pray- 
ed primarily for the issue of a writ of mandamus to direct the licensing autho- 
rities to consider his application for an export licence for the half year current 
at the date of the petition ‘‘without reference to the terms of the impugned 
notifications and policy-statements’’ and that half year having long ago gone 
by, he could be granted any relief by the High Court on his petition or by this 
Court on his appeal. It is possible that in such circumstances a person situ- 
ated like the appellant might be entitled to a declaration as regards the validi- 
ty of the restrictions imposed which continue to be in force even beyond the 
half year or year to which the licence relates. It is, however, unnecessary to 
pronounce upon this question which does not really arise for consideration in 
view of the conclusion that we have reached that the restrictions and control to 
which the trade has been subjected are legal and justified by the Act, and the 
Rules framed thereunder. 

The result is that the appeal fails and is dismissed. There will, however, be 
no order as to costs. 


Suspa Rao J. This appeal by certificate is directed against the judgment of 
a division Bench of the High Court of Judicature for Bombay, Nagpur Bench, 
dismissing the application filed by the appellant. under art. 226 of the Consti- 
tution praying for the issne of an appropriate writ directing respondent No. 1 
to grant an export licence in his favour. 

The facts giving rise to this appeal may be briefly stated. The appellant is 
the lessee of manganese mines situated in the State of Madhya Pradesh. He car 
ries on the business of mining and selling the ore raised therefrom. There is 
practically no internal market for manganese, and most of the manganese pro- 
duced in India is exported to foreign countries. The internal trade in regard 
to manganese ore being negligible, it may be ignored for the purpose of this' case. 
Till about the middle of 1956, miners, including the appellant, were free to deal 
with foreign buyers for exporting their products and to sell them at their sidings 
to exporters or to carry them to any port by obtaining necessary wagon allot- 
ments from the railways. But from May 1956, the Government of India issued 
various notifications progressively restricting the export quotas available to the 
shippers and mine-owners, culminating in a stage when direct export by mine- 
owners and shippers was stopped and the entire trade canalised through the 
State Trading Corporation, a corporation originally formed by the Government 
as a private company under the Indian Companies Act, 1956 and subsequently 
made into a public company. We shall later on consider in detail the particu- 
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lars of the said process. On December 1, 1958, the appellant filed an application 
before the Joint Chief Controller of Imports and Exports, respondent Na. 1 
herein, for granting to him an export quota and licence for export of manga- 
nese ore under cl. (4) of the Exports (Control) Order, 1958 (hereinafter called 
the Order), and also for the movement of the ore from the railway sidings to 
Bombay port. Respondent No. 1, by his reply dated December 17, 1958, refused 
to comply with the said request on the ground that export of manganese ore 
outside Indiaewas only allowed by established shippers and established mine- 
owners according to the ‘‘existing’’ orders of the Government. Agerieved by 
the said order, the appellant filed the said writ petition before the High Court 
of Bombay, but that was dismissed. Hence the present appeal. The Joint Chicf 
Controller of Imports and Exports is made respondent No. 1 and the Union of 
India, respondent No. 2 to the appeal. 


The argument of learned counsel for the appellant may be summarized thus: 
Under art. 19(7) (g) of the Constitution the appellant had a right to carry on 
his business of producing and selling manganese ore and exporting it to foreign 
countries either directly or through exporters, The policy statements issued 
by the Government from time to time. on the basis of which his application was 
rejected, crippled the trade of the miners like the appellants, who were new- 
comers in the field of direct export. Olause (6) of the Order, whereunder the 
said policy statements were issued and which empowered the Central Govern- 
ment or the Chief Controller of Imports and Exports to canalise exports through 
special or specialised agencies or channels, is ultra vires inasmuch as s. 3 of the 
Imports and Exports (Control) Act, 1947 (XVITI of 1947), hereinafter called 
the Act, whereunder the said order was made, does not empower the Central 
Government to take for itself or confer on others such power. Even if el. 6(h) 
of the Order was valid, the said order empowers only canalising exports through 
special or specialised agencies, that is, through experts in the line of export 
business, and it cannot be relied upon to canalise the business through the State 
Trading Corporation, which is no way better than the businessmen in that line 
and which indeed has not got any experience in the business of export compared 
to other experienced exporters. In any view, the ultimate effect of the policy 
slatements is to create a monopoly in the export trade in manganese in favour 
of the State Trading Corporation and other qualified exporters, and later on 
solely in favour of the said Corporation, without at the same time safeguard- 
ing the interests of miners like the appellant by fixing appropriate quotas or 
otherwise: with the result, they are compelled either not to do the business at 
all or put themselves at the mercy of others, who are in a position to dictate 
terms and who may or may not buy the ore from them. The implementation 
of the policy to the detriment of miners like the appellant is an unreasonable 
restriction on their right to carry on their business in mining and selling man- 
ganese ore. 

Learned, counsel for the respondents contended that the petition filed by the 
appellant under art. 226 of the Constitution should be dismissed on the ground 
that it has become infructnous, as the year for which the licence was asked, na- 
mely, 1959, had run out. The learned counsel also sought to support the order 
made by respondent No. ] on the ground that cl. (6) of the Order was validly 
made and that the scheme of implementation of the policy adumbrated by the 
Government was not only sanctioned by cl. 6(h) of the Order, but the restric- 
tion imposed on the fundamental right of the petitioner was also a reasonable 
one, 

The first question is whether cl. 6(%) of the Orler was ultra vires the Act. 
The relevant provisions may be noticed. The material part of s. 3 of the Act 
reads: 

“Powers to prohibit or restrict imports and exports.—(1) The Central Government 
may, by order published in the Official Gazette, make provisions for prohibiting, restrict- 
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ing or otherwise controlling, in all cases or specified classes of cases, and subject to such 
exceptions if any, as may be made by or under the order:— 

(a) the import, export, carriage coastwise or shipment as ships stores of goods of 
any specified description.” 
Clause (6) of the Order reads: 


“Refusal of licence-—The Central Government or the Chief Controller of Imports may 
refuse to grant a licence or direct any other licensing authority not to grant a licence —... 

(h) if the licensing authority decided to canalize exports and the distribution thereof 
through special or specialized agencies or channels.” 
The Order was made in exercise of the powers conferred by ss. 8 and 4-A of the 
Act. It is contended that s. 3 does not empower the Central Government to issue 
an order conferring on itself or another a power to canalize exports through 
special or specialized agencies or channels. There is no force in this argument. 
Section 3 of the Act empowers the Central Government to make provisions for 
prohibiting, restricting or otherwise controlling in all cases or in specified classes 
of cases the export of goods. The power conferred is very wide and it is not 
possible to hold that canalizing exports through special or specialized agencies 
or channels is not comprehended by the said words. Canalizing exports through 
specialized agencies or channels is one way of controlling export. It is con- 
tended that the incidence of the section is only at the point of exportation and 
that the said section does not authorize the conferment of a power to regulate 
internal trade with a view: to control export. This is putting a very narrow 
construction on the wording of s. 3 of the Act. It is true that the Central Gov- 
ernment cannot interfere with internal trade under the colour of regulating ex- 
port, but the power to prohibit, restrict or control exports of goods carries with 
it, by implication, the power to do all things intimately connected with the re- 
gulation of export trade. If the power was confined only to the export point, 
it would defeat the purpose of the Act. The main object of regulating export 
trade is to assist the national economy. This object can be achieved only by 
devising ways and means to promote export and to secure favourable balance 
of trade. A machinery will have to be evolved to select the goods which the 
country can spare or may prefer to exchange for more essential foreign goods, 
to find suitable foreign markets for them and to take necessary steps to esta- 
blish a reputation for Indian goods by securing qualitative standards, prompt 
deliveries and honest dealings, and to prevent avoidable hardships by allotting 
quotas to businessmen on equitable principles, to fix reasonable rates for their 
goods and to discharge similar other duties. This cannot be achieved if the 
control of the Central Government is confined only to the exportation point. 
The regulation of the export trade may have to commence even at an earlier 
stage; in extreme cases even at the stage of production. It is a question of fact 
in each ease whether the control exercised by the Central Government is only 
to regulate export trade or is a colourable exercise of controlling the internal 
trade under the guise of regulating export trade. i, therefore, hold that the 
power conferred under s. 3 of the Act cannot be confined only to the point ‘of 
exportation. In this view, the power conferred on the authorities concerned 
under el. 6(h) of the Order to analize exports through special or specialized 
‘agencies or channels is well within the scope of the power conferred on the Cen- 
tral Government. 

In this context another argument of learned counesl for the appellant may 
conveniently be disposed of. It is said that the special or specialized agencies or 
channels mean expert agencies or channels. The dictionary meaning of the 
word ‘‘special’’ ig ‘‘for a particular purpose” and ‘‘specialize’’ is ‘‘set apart 
for a particular purpose’. The said words do not necessarily convey the idea 
that the agency created for a special purpose should be experts in the line with 
certain qualifications. While the Government may be expected to elect suit- 
able agency well versed in export trade of particular commodities for achieving 
maximum results, the wording of the clause does not impose any such qualifi- 
eations. In this view, it is not necessary to express my opinion on the question 
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whether the State Trading Corporation is in a better position or is a more qua- 
lified one than the experienced exporters in the line of export of manganese 
ore, for the selection of the agency is within the exclusive province of the Govern- 
ment. i 

Even so, it is contended that the scheme, as progressively unfurled by, the 
Government in the shape of policy statements, infringes the fundamental right 
of the appellant and persons similarly situated under art. 19(1)(g) of the 
Constitution. To appreciate this argument it is necessary to notice briefly the 
various polic} statements issued by the Central Government to ascertain the 
impact of the said statements on the business of the appellant. The first state- 
ment is found in the Press Note dated June 26, 1956, issued by the Ministry of 
Commerce and Industry, New Delhi. Before the issue of the Press Note: the 
miners who produced manganese ore could enter into contracts with foreign 
buyers and export their goods subject to the export control rules. By this Press 
Note the Government introduced a change in its policy. The following rea- 
sons are given for changing the policy: (1) The existing trading mechanism is 
quite inadequate to cope with the developments that took place in certain coun- 
tries in the matter-of purchase of ores, and their effect on Indian foreign trade. 
(2) The preoccupation of Control authorities with equitable distribution of 
available wagon space amongst mining and trading interests hag made it vir- 
tually impossible for the limited resources to be used to the maximum advantage 
or for economical arrangements to be made for the transportation of ores and 
for their handling at the ports. (8) The trading interests entered into large 
contracts and some of them were not able to fulfil them. (4) The mining indus- 
try did not have an adequate scope for development on sound lines. For the 
foregoing reasons, the Government propounded the following policy: 

“Government have therefore come to the conclusion that it would be necessary for 

them to play a more positive role to overcome the obstacles in the way of augmenting 
foreign exchange earnings from the export of ores, It has accordingly been decided that 
Government should help in reorientating the trading in ores on more rational lines and with 
this object in view they propose to canalise the export of ores in a progressively increase- 
ing measure through the State Trading Corporation and will, in fulfilling its responsibility, 
rely mainly on the mining interests in the country and use the existing trading mechanism 
to the extent practicable. At the same time, limited opportunities are proposed to be 
provided to mining and trading interests for direct participation in the export trade within 
the limits of the broad policy that may be laid down by the Government of India in this 
behalf.” 
Pursuant to the said policy, the Press Note informed the trading public that it 
had been decided to regulate the export of iron and manganese ores during the 
half-year July-December 1956 through established shippers, mine-owners and 
the State Trading Corporation and that export quotas would be granted on the 
following basis: 

(i) Established Shippers will be given export quotas on the annual average of the 
quantities actually exported during the three calendar years, 1953, 1954 and 1955. 

(ii) Mine owners will be given export quotas on the annual average of quantities 
of ores on which royalty was actually paid (exeluding quantities supplied for domestic 
consumption) during the three calendar years, 1953, 1954 and 1955. Mine owners whose 
mining leases had expired on 31st December, 1955 and have not been renewed thereafter, 
will not be eligible. 

(iii) State Trading Corporation will be given quotas on an ad hoc basis. 

It was also stated that the quotas would be valid for rail transport facilities 
only on the section which had been used by the shipper in the past and that the 
quota-holders would not be permitted to move on each section more than the 
quantity moved by them during any of the three years 1953, 1954, 1955. 
Through the subsequent Press Notes issued from time to time, the policy stated 
in the first statement was implemented by gradually climinating the shippers 
other than the State Trading Corporation. The High Court has considered all 
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the subsequent Press Notes in detail and has accurately and succinctly sum- 
marized the various steps takeu by the Government to achieve its object. In the 
circumstances, it would be unnecessary to consider them again in detail. The 
High Court narrated the said steps as follows: 

(1) To begin with, the manganese trade was controlled by a system of licensing of 
Export Quotas. 

(2) Press Notes dated July 14, 1956, July 30, 1956, August 6, 1956, September 4, 1956, 
and June 1, 1957, show that the quotas granted to shippers and mine-owpers were with 
one exception progressively reduced for each successive period. 

(3) Until the fifth statement dated September 4, 1956, was made, the case of mine- 
owners who had no previous shipment to their credit was not within the contemplation of 
Government policy. In that statement Government announced that it was considering 
their case but at no later stage does it appear that their case was specifically provided for 
until the State Trading Corporation took over. 

(4) During the period covered by the 7th statement, the State Trading Corporation 
was introduced into the picture and freely competed with private interests. During this 
period small quota holders were advised to form co-operatives or companies and were 
discouraged. : 

(5) From the date of the 8th statement, viz., March 12, 1959, it is clear that the full 
freedom of private trading as before was virtually stopped because all orders were to be 
“canalized” through the State Trading Corporation. The terms and conditions on which 
“canalization” could take place were onerous and difficult of fulfilment by individual small 
interests. The State Trading Corporation itself laid down certain terms. 

(6) There were no restrictions on the activities of the State Trading Corporation and 
its quota was unlimited. 

(7) The policy was put into effect with the aid of the licensing authorities appointed 
under the Imports and Exports (Control) Act and Order, the port authorities and by 
controlling the allocation of railway wagons. 

It is clear from the aforesaid summary of the various notifications that the poli- 
ey declared in the first statement was gradually implemented—first by confiu- 
ing the issue of quotas and licences only to recognized exporters and the State 
Trading Corporation, and later on virtually conferring a monopoly on the State 
Trading Corporation. It would also be noticed that thongh the Government 
stated in the earlier Press Notes that it was considering the case of mine-owners 
who had no previous shipment to their credit during the prescribed period, no 
attempt was made to provide for them. The result was that mine-owners, who 
had no previous shipment to their credit, like the petitioner, could not move 
their manganese ore outside their mines for export, for they could not sell 
except to the established shippers and the State Trading Corporation till March 
12, 1959, and thereafter only to the said Corporation. In the anxiety of the 
Government to push up export trade in manganese ore, persons who were not 
in the field of export trade during the prescribed period were totally ignored,- 
with the result that their industry and business were crippled. Learned counsel 
for the respondents contends that the appellant filed the application for licence 
on December 11, 1958, for the grant of export licence and that on that date 
licences were given for export not only to the State Trading Corporation but 
also to other established shippers, mine-owners and exporters, and that, 
therefore, the appellant could not have much diffieulty in selling the manganese 
produced by him cither to the one or to the other. Apart from the validity of 
this argument, which I will immediately consider, it is not clear from the peti- 
tion that the export licence asked for was for a period before the issue of the 
8th statement dated March 12, 1959. The previous period would expire on June 
1, 1959, and the 8th statement issued on March 12, 1959, provided for the period 
between July 1959 and June 1960, during which period the State Trading Cor- 
poration had obtained a virtual monopoly in export trade in manganese. It was 
more likely that ihe licence and the quota asked for related to the vear 1959-60. 
This should also be clear frém the fact that the application was disposed of by 
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respondent No. 1 ‘only by his order dated December 17, 1958. Be it as it may, I 
shall consider the argument alternatively. The argument based upon the alleged 
existence of a free market wherein the petitioner could sell his manganese ore to 
recognized exporters is not only unrealistic but also unfair to the petitioner. 
What was ihe market wherein the petitioner could sell his manganese ore for 
reasonable prices? Admittedly he could uot sell in the internal market, for 
there was practically no such market. None of the recognized exporters, either 
the established shippers or the State Trading Corporation, was bound to pur- 
chase any quéta from the petitioners or the miners in the position of the peti- 
tioner. The recognized exporters were in a position to dictate terms and even 
to ignore some of the mine-owners. In short, an artificial market was created for 
the mine-owners like the appellant wherein they could sell the manganese oro 
only to established shippers, if they wanted the ore and for a price dictated by 
them. The so-called market was further circumscribed and limited to one pur- 
chaser, namely, the State Trading Corporation, after March 1959. The appell- 
aut complains that he could not sell his manganese ore because of the said re- 
strictions on sale and export. In his petition, the appellant alleged thus: 

“The State Trading Corporation, under the colour of impugned Notices, has been 
dictating its own price and has been thus in effect demanding very exorbitant commis- 
sion for the purpose of giving facilities of exporting the petitioner’s ore out of the unlimited 
quota allotted to it, The respondent No. 1 is thus bent on putting the petitioner in heavy 
losses by forcing him to sell his ore to the Corporation at lesser price. The petitioner has 
now at hand 200 tons of manganese ore lying at his mines or sidings and valued at about 
Rs. 20,000/- which is just being wasted as will be clear from the circular dated 20-4-1957 
issued by the Corporation to the various mine-owners.... 

If the petitioner is not allowed to export his ore he would be stock piling about 50 
tons of ore per month valued at Rs. 10,000/- without any outlet or rolling of the capital 
which he has already invested as also the running cost including the wage bill of about 
Rs. 4,000/- per month. If on the other hand the petitioner has to close his mines for 
want of sale of the ore he will have to pay a compensation running into several thousands 
of rupees to the workmen under the Industrial laws. Besides, he may be threatened 
under the Mineral Concession Rules, 1949 for cancellation of his lease for having stopped 
working of his areas, The petitioner therefore submits that an impossible situation has 
been created by the respondent No. 1 by issue of various Notices referred to above.” 
These facts are not denied. Can this result, which practically destroyed the 
trade of the petitioner, be described as a reasonable restriction on his funda- 
mental right? Under the colour of canalizing exports through specialised agen- 
cies or channels, the Government conferred virtually a monopoly on a public 
corporation, crippling in the process the business of mine-owners like the peti- 
tioner. Such an unjust position cannot be brushed aside on a simple allegation 
that they can export through the Corporation. There may be some justification 
for this, if the Coropration, after March 1959, and, before that, the established 
exporters, were bound to buy some quota from the mine-owners like the apell- 
ant. The livelihood of a person cannot be made to depend upon the passing 
moods of an officer of a State corporation, however well-intentioned he may be 
in the discharge of his duties. The scheme of channelling of exports through an 
agency or agencies could certainly be dovetailed with that of equitable appor- 
tionment of quotas amongst persons producing or doing business in manganese 
ore without detriment to the object of promoting export trade. Any scheme 
of canalization of exports through specialized agencies must be governed by de- 
finite rules whereunder provision is made giving stability and guarantee of fair 
treatment in ordinary times as well as in times of emergency. For instance ap- 
propriate rules could be framed fixing quotas for each mine-owner on the ex- 
pected total quantity of export, having regard to the quality and the quan- 
tity of manganese produced. It may also be necessary to appoint an expert 
body under the said rules not only to advise the State in fixing the quota but 
also for fixing reasonable prices, having regard to the relevant. circumstances. 
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Perhaps, many other methods may be evolved to achieve the’ said result. It is 
for the Government and the experts to do so. But what I emphasize is that 
matters shall not be kept in a vague state causing harassment to, and uncertain- 
ty in the minds of, persons affected by the said scheme, but the Government 
should evolve definite principles by making rules, of course providing for emer- 
gencies and change of circumstances. I should not be understood to have tied 
down the hands of the Central Government by the said observations, for it is 
left to it to make appropriate rules in the light of the said observations. 

At this stage, another contention of learned counsel for the appellant may 
be noticed. He argues that, unless a law is made by the State for carrying on 
the business by a corporation, owned or controlled by the State, to the exclusion, 
complete or partial of citizens, a virtual monopoly brought about by adminis- 
trative action under the colour of a power to canalize the trade in a particular 
commodity through specified channels must necessarily be an unreasonable re- 
striction on the right of a citizen to carry on his business in that commodity. 
In support of this contention reliance is placed upon art. 19(6) of the Constitu- 
tion, as amended by the Constitution (First Amendment) Act, 1951, the mate- 
vial part of which reads: 


“Nothing in sub-clause (g) of the said clause shall affect the operation of any existing 
law in so far as it imposes, or prevent the State from making any law imposing, iñ the 
interests of the general public, reasonable restrictions on the exercise of the right con- 
ferred by the said sub-clause, and, in particular, nothing im the said sub-clause, shall 
affect the operation of any existing law in so far as it relates to, or prevent the State 
from making any law relating to— : 

(i)... 

(i) the carrying on by the State or by a corporation owned or controlled by the 
State, of any trade, business, industry or eerie whether to the exclusion, complete or 
partial, of citizens or otherwise.” 

The amended article does not proprio Hore confer any power on the State to 
create monopolies by administrative action. But, it only says that if a valid 
law is made conferring a power on the State to carry on trade or business to 
the exclusion, complete or partial, of citizens, such a law will not infringe the 
fundamental "right guaranteed under art. 19(J)(g) of the Constitution. It 
does not also say, as learned counsel for the appellant argues, that unless such 
a law is made, every interference by the State with the trade of a citizen in ex- 
ercise of a power under some other law would necessarily be an unreasonable 
restriction: such an interference will not have the protection of the amended 
provision of the Constitution, but must be judged by the standard provided by 
the first part of art. 19(6) ; it would be valid, if it was a reasonable restriction 
on the exercise of the petitioner’s fundamental right made in the interest of 
the general public. The decision of this Court in Saghir Ahmad v. The State of . 
U.P.’ does not really help the appellant. There, this Court was considering the 
question whether the U.P. Road Transport Act (II of 1951) violated the funda- 
mental rights of private citizens guaranteed under art. 19(/)(g) of the Con- 
stitution, and was protected by cl. (6) of art. 19. The question fell to be con- 
sidered on the basis of the article, as it stood before it was amended by the Con- 
stitution (First Amendment) Act, 1951. This Court held that it did offend the 
fundamental right. In that context, this Court made the following observa- 
tions: 

“|, .It is quite true that if the present statute was passed after the coming into force 
of the new clause in article 19(6) of the Constitution, the question of reasonableness 
would not have arisen at all and the appellants’ case on this point, at any rate, would 
have been unarguable. These are however considerations which cannot affect our deci- 
sion in the present case. The amendment of the Constitution, which came later, cannot 
be invoked to validate an earlier legislation which must be regarded as unconstitutional 
when it was passed.” 


1 [1955] 1 8.0.R. 707, 727. 
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I do not sec how these observations help the appellant.. They only. state the 
obvious, namely, that if there was a law within the meaning of the amended 
article, no question of infringing the fundamental right would arise. There is 
no force in this argument. This question anyhow does not affect my decision, 
as I have come to the conclusion that the Press Note issued by the Government 
clearly infringed the fundamental right of the petitioner. 

But, in view of the fact that the period for which licence was asked had run 
out, the appkecation in respect thereof has become infructuous and, therefore, 
has to be dismissed. In the result, the appeal is dismissed, but, in the cireum- 
stances of this case, without costs. 


Appeal dismissed. 


Present: Mr. Justice A. K. Sarkar, Mr. Justice K. N, Wanchoo, Mr. Justice K. C. Das Gupta 
and Mr. Justice N. Rajagopala Ayyangar. 


VITUAL YESHWANT JATHAR v. SHTKANDARKIAN MAKUTUMKHAN 
SARDESAI.* 


Bombay Hereditary Offices Act (Bom. II of 1874), Sec. 9(2)—Basis of action taken by 
Collector under s. 9(2)—Whether new lease created when Collector takes action under 
s. 9(2)—Res judicata—Court’s final decision on matter in issue based on several points 
each of which sufficient for such decision—Whether decision on each of these points 
res judicata between parties. 


Action under s. 9(2) of the Bombay Hereditary Offices Act can be taken only on 
the basis that the alienation has ceased to have any legal force. Thus where the alie- 
nation was by way of lease, action under s. 9(2) of the Act can be taken only on the 

. basis that the lease is no longer effective in law and the relationship of landlord and 
tenant has ceased between the Watandar and the person in possession. Where the 
Collector takes action under s. 9(2), the person formerly in possession as a lessee, con- 
tinues in possessıon henceforth not as a lessee but on the strength of the Collector’s 
permission only. In other words, in taking action under s. 9(2) the Collector is not 
creating a fresh lease in place of the lease that has been declared null and void but 
only directs that the person in possession ıs to continue in possession subject to the 
payment of such amount as he decides to be the full rent ordinarily paid by tenants 
of land of similar description in the same locality. 

If the final decision in any matter at issue between the parties is based by a Court 
on its decisions on more than one point—each of which by itself would be sufficient 
for the ultimate decision—the decision on each of these points operates as res judi- 
cata between the parties. 

Kishori Lal v. Debi Prasad’ and Annamalai v. Lakshmanan, referred to. 


Tus facts are stated in the judgment. 


5. B. Jather, Mrs. E. Udayarathnam and B. P. Maheshwari, for the appellant. 
S. G. Patwardhan, with J. B. Dadachanji, S. N. Andley, Rameshwar Nath 
and P. L. Vohra, for the respondent. 


Das Gupra J. This appeal arises out of a reference under s. 30 of the Land 
Acquisition Act as regards the apportionment of Rs. 35,102-10-0, the compensa- 
tion awarded for two plots of land numbered, Survey No. 37 Kambhapur and 
Survey No. 137 Narendra. It is no longer disputed that these form part of a 
Watan. The dispute as regards the apportionment has arisen letween the Wa- 
tandar and the person in actual possession of the land, the appellant before us. 

The Land Acquisition Judge made an order that the compensation be appor- 
tioned in the ratio of 10:6, the 10/16th to be given to the landlord and the re- 
mainder to the tenant. The correctness of this was challenged in appeal. It 
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379 of 1957. 2 [1839] A.LR. Mad. 433. 
B.L.R.—21 


822 THE BOMBAY LAW REPORTER. ` [VoL. LXV, 


was urged that the rent was fixed in perpetuity and the landlord had no right to 
increase the rent, and so, the landlord should get only the capitalised value of 
the rent payable for the acquired lands and the remainder should go to the 
tenant. The High Court held that the landlord had the right to claim that the 
tenant should pay enhanced rent and directed the compensation to be apportion- 
ed in the proportion of 55 to 45 between the landlord and the tenant. 

Against this decision this appeal has been preferred on certificate granted by 
the High Court. 

The real question in controversy is whether at the date of the acquisition, the 
landlord (the Watandar) had any right to enhance the rent in respect of these 
lands. It appears that in 1863 a permanent lease was executed by the then 
Watandar in favour of the appellant’s predecessors. The rent also was perma- 
nently fixed by the lease at Rs. 727 per year. In 1907 the Watandar made an 
application under s. 9 of the Bombay Hereditary Offices Act, 1874—which is 
described in short as the ‘‘Watan Act’. In this application he asked for a 
declaration that the alienation by the lease of 1863 be declared null and void 
and the Watandar be put in possession of the land leased. 

The Assistant Collector, before whom the application came up for hearing re- 
jected the application and refused to put the Watandar in possession or to can- 
cel the lease of 1868. On appeal the Collector by his order dated, March 16, 
1908, maintained the Assistant Collector’s order with the modification that he 
directed an additional amount of rent equal to the cess paid on the land to be 
paid by the lessees, An appeal to the Commissioner was unsuccessful. Then 
the Watandar moved the Government of Bombay. The Government made an 
order on May 23, 1911, fixing the rent payable for the lands covered by the lease 
at Rs. 1,245-4-0. The effect of this order by the Government requires careful 
consideration. 

It is to be mentioned, however, that in the year 1926 the Watandar again 
moved the Government for a further increase of the rent, or for the restoration 
of the lands; and thereupon the Government made an order in 1927 fixing the 
rent at Rs. 4,300 and also directing that the rent leviable should be revised 
periodically at intervals of 10 years. 

In 1928 the tenant brought a suit against the Secretary of State for India 
and the Watandar in the Court of the First Class Subordinate Judge, Dharwar, 
praying for a declaration that the lands mentioned in the Schedule to the 
plaint—-which are the lands in respect of which the orders mentioned above 
wére made by the Government—did not form part of the Watan lands, that in 
any case the plaintiffs had acquired the status of Watandars and further that the 
government resolutions of 1911 and of 1927 were wlira vires. The learned Sub- 
ordinate Judge held that the lands did form part of the Watan and that the 
Watan Act was applicable to these lands. He also held that the order of the 
Collector in 1908, though defective in form was in substance one under s. 9, sub- 
s. (2) of the Watan Act and, therefore, it could not be said to be ultra vires. 
He also held however that the order of Government in fixing rent at Rs. 1,245-4-0 
which was well above what the Collector had fixed was ultra vires; but that the 
plaintiff was not entitled to any declaration that the Government resolution of 
1911 was ultra vires because of the law of limitation. The learned Judge further 
held that the government resolution of 1927 was ultra vires. Accordingly he 
made an order directing defendant No. 1, the Secretary of State for India in 
Council, not to levy a rent higher than Rs. 1,245-4-0 in enforcement of the reso- 
lution of 1911 and declaring that the higher rent levied by the Collector pur- 
porting to be under the 1927 resolution was unauthorised. He also made an 
order directing the realisation of the excess amount of Rs. 4,582-2-0 from defen- 
dants Nos. 1 and 2. 
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Against this decision, the Secretary of State for India, defendant No. 1 as 
also the Watandar, defendant No. 2 appealed to the "High Court. No appeal 
was however preferred by the plaintiff. The High Court (Beaumont C.J. and 
Wassoodew J.) dismissed the appeal, except as regards the order directing both 
defendants Nos. 1 and 2 to pay the excess amount. The learned Judges altered 
this to a direction that the amount should be recovered from defendant No. 2, 
the Watandar, only. Except for this they dismissed the appeal. They held 
in agreement with the learned Subordinate Judge that the government’s order 
of 1927 was ultra vires. The learned Judges were of opinion: (1) that the 
order by government in 1911 was not an order under s. 9 and could only be 
considered to be legal on the basis that it was a grant of a fresh lease by the 
Watandar at the rent of Rs. 1,245-4-0 with the sanction of government under 
s. 5 of the Watan Act; and (2) that in any case in making the order in, 1927 the 
government was acting beyond their powers as any action under s. 9 of the Wa- 
tan Act must in the first instance be taken by the Collector and could not be 
taken initially by the Government. 

The result is that as between the parties, viz., ‘the Watandar and the tenant it 
can no longer he disputed that the government, resolution fixing the rent of the 
Watan lands at Rs. 1,245-4-0 is legally binding. In deciding the question whe- 
ther it is open to the Watandar to increase the rent it is necessary to decide 
whether the government’s action can be properly held to be one under s, 9 or 
sanctioning a fresh lease at Rs. 1,245-4-0. 

Before the High Court it was urged on behalf of the tenant-appellant that 
the earlier decision of that Court, which has been mentioned above, that the 
order of the government fixing the rent at Rs. 1,245-4-0 was not an order under 
8. 9 and amounted in law to the sanction of the government to the grant of a 
fresh lease at Rs. 1,245-4-0 to the former tenant operated as res judicata between 
the parties. The learned Judges of the High Court have rejected this conten- 
tion in the view that what the Court said on the earlier occasion was obiter. The 
correctness of this view is challenged before us by the appellant. It is urged 
that the fact that another ground was given by the High Court (on the earlier 
occasion) for its conclusion that the government order of 1927 could not stand 
does not alter the position that this ground that the government order of 1911 
was not one under s. 9, sub-s. (2) but amounted to a sanctioning of a fresh lease 
was also decided as a basis for the ultimate conclusion. It is well settled that if 
the final decision in any matter at issue between the parties is based by a Court 
on its decisions on more than one point—each of which by itself would be suffi- 
cient for the ultimate decision—the decision on each of these points operates as 
res judicata between the parties. (Vide Kishori Lal v. Debi Prasad’: Annama- 
lai v. Lakshmanan?). 

It was pointed out, however, on behalf of the respondent that the tenant did 
not file any appeal at all against the Subordinate Judge’s decision refusing to 
interfere with the government ’s order and so before the High Court no question 
as regards the government’s order of 1911 was at issue. For that reason, it is 
argued the High Court’s decision on the earlier occasion as regards the nature 
of the order of 1911 eannot operate as res judicata. 

We do not propose to investigate the question whether the High Court’s earlier 
decision that the government’s order of 1911 amounted in law to sanctioning a 
fresh lease operates as res yudicata or not, as, quite independently of that deci- 
sion, we think it proper to hold that the government’s order of 1911 is not an 
order under s. 9(2) of the Watan Act but amounted only to a sanction of a 
fresh lease. 

Section 9 of the Watan Act is in these words :— 

“() Whenever any watan or any part thereof, or any of the profits thereof, whether 
assigned as remuneration of an official or not, has or have, before the date of this Act 
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coming into force, passed otherwise than by virtue of, or in execution of, a decree or 
order of any British Court and without the consent of the Collector and transfer of owner- 
ship in the Revenue records, into the ownership or beneficial possession of any person 
not a watandar of the same watan, the Collector may, after recording his reasons in writ- 
ing, declare such alienation to be null and void, and order that such watan, or any part 
thereof, or any of the profits thereof, shall from the date of such' order belong to the 
watandar previously entitled thereto, and may recover and pay to such watandar any 
profits thereof accordingly. e 

(2) If such part of a watan be land, it shall be lawful for the Collector, instead of 
transferring the possession of the land, to demand and recover the full rent ordinarily 
paid by tenants of land of similar description in the same locality, and the amount so 
recovered shall be considered as the profits. The decision of the Collector as to what is 
the full rent shall be final,” 

The relief which a Watandar can obtain under this section is in the first place 
a declaration that the alienation hy which a transfer of ownership or possession 
was effected was null and void. When such declaration is given the Collector 
may do one of two things. He-may either transfer the possession of the land 
of the Watan to the Watandar as a consequential relief of the declaration; or 
instead of transferring such possession he may recover for the Watandar the 
profits of the land. The measure of such profits would be the full rent ordina- 
rily paid by tenants of land of similar description in the same locality. 

The first thing which the Collector has, therefore, to decide when an applica- 
tion is made by a Watandar for relief under s. 9 is: whether there are reasons 
for declaring. the alienation null and void. If he decides that there are no such 
reasons the application must be rejected. If, on the contrary, the Collector is 
satisfied that there are good reasons for declaring the alienation null and void 
he is to record his reasons and give a declaration as prayed for that the aliena- 
tion was null and void. Having made such declaration he is then to decide 
whether the possession should be transferred to the Watandar or action should 
be taken under s. 9(2), that is, instead of transferring the possession of the land, 
he should collect from the person in possession the proper amount as the profits 
from the land, for payment to the Watandar. It is important to notice that 
action under sub-s. (2) can be taken only on the basis that the alienation has 
ceased to have any legal force. Thus where the alienation was by way of lease, 
action under s. 9(2) can be taken only on the basis that the lease is no longer 
effective in law and the relationship of landlord and tenant has ceased between 
the Watandar and the person in possession. Where the Collector takes action 
under s. 9(2), the person formerly in possession as a lessee, continues in possession 
henceforth not as a lessee but on the strength of the Collector’s permission only. 
In other words, in taking action under s. 9(2) the Collector is not creating a 
fresh lease in place of the lease that has been declared null and void but only 
directs that the person in possession is to continue in possession subject to the 
paymeut of such amount as he decides to be the full rent ordinarily paid by 
tenants of land of similar description in the same locality. 

The Assistant Collector, before whom the application of the Watandars, pre- 
decessors of the present respondent, under s. 9 of the Watan Act came up for 
consideration rejected the application in these words :—‘‘I reject the application 
of Matumkhan asking that the lands enjoyed by Bhaskarrao Jather on a per- 
petual lease should be fully restored to his possession cangelling the lease passed 
in 1863.’’ That is, he refused the prayer for a declaration that the alienation 
was null and void and necessarily refused the prayer for consequential relief. 
As has been already indicated, the Collector who heard the appeal was of opi- 
nion that the order appealed against ‘‘was undoubtedly correct in the main’’ but 
still he ordered ‘‘an additional amount of rent equal to the cess to be paid.’’ 
There is no suggestion in the Collector’s order that in his view the Assistant 
Collector had been wrong in thinking that there are no reasons for declaring 
the alienation to be null and void. On the contrary, the Collector’s order indi- 
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cates that he agreed with the Assistant Collector in the view that the alienation 
could not be declared null and void. To read this appellate order as making 
by implication a declaration that the lease of 1863 was null and void is not only 
to read into it words which are not there but indeed to go against the clear tenor 
of the words which have been actually uscd. There is no justification, in our 
opinion, to hold that when the Collector made the order that an additional 
amount of rent equal to the cess be paid he must have had in mind the provisions 
of s. 9(2) of the Watan Act and so the entire order should be read as giving, 
first, by implfeation a declaration that the lease was null and void, and, secondly, 
making an order for collection of profits on behalf of the Watandar from the 
person in possession. It is true that under the law the Collector was not entitled 
to make this order for payment of additional rent unless he first declared the 
previous lease to be null and void and then found that the previous rent toge- 
ther with additional amount of rent represented the full rent ordinarily paid 
by tenants of land of similar description in the same locality. From the mere 
fact that this order was made by him for payment of additional amount of rent 
equal to cess, it is not however permissible to work back and imagine something 
which was not said by him. When the matter came up to the government after 
-the Commissioner had dismissed the appeal from the Collector’s decision the 
government also made no declaration that the lease of 1863 was null and void. 
But, after setting out certain circumstances which seemed to show that at the 
time when the lease was granted the interests of the Watandar were not pro- 
perly considered by the lessee who held a quasi fiduciary relation towards the 
Watandar, the government ordered:—‘The rent should therefore now be- re- 
vised and fixed at Rs. 1,245-4-0 being a sum equal to the present a rental plus 
the judi plus the local fund cess.’ The government was thus clearly acting 
on the basis that the person in possession was a tenant of the Watandar but rent 
for the tenancy should be fixed at Rs. 1,245-4-0. Such action cannot by any 
stretch of imagination be considered to be an action under s. 9 of the Watan 
Act. The only legal basis that can be found for the government’s action is in 
s. 5 of the Watan Act. That section provides that without the sanction of the 
State Government...it shall not be competent to a Watandar to mortgage, 
charge, lease or alienate, for a period beyond the terms of his natural life, any 
watan or any part thereof, or any interest therein, to or for the benefit of any 
person who is not a Watandar of the same watan. By necessary implication this 
section authorises the State Government to sanction the mortgage, charge, alie- 
nation or lease, by a Watandar, for a period beyond the term of his natural 
life of any watan, or any part thereof, or any interest therein, to or for the bene- 
fit of any person who is not a Watandar of the same watan, and on such sanction 
being given the Watandar has power to act accordingly. It is known that after the 
order of the government made in 1911, the former tenant continued in possessiou 
and the Watandar received from him the rent fixed by the government, that is, 
Rs, 1,245-4-0 for the Watan. In all these circumstances, it is reasonable to 
hold that by the order of 1911 the government was giving its sanction to the 
lease of the watan lands to the person in possession at this revised rent. Jn 
consequence of the governments order, therefore, a lease came Into existence at 
the rate of Rs. 1,245-4-0 in place of the old lease of 1863. 

Ilf that be the position, is the Watandar entitled to merease-his rent? There 
was no document in writing for the lease which came into existence after the 
government’s order of 1911. It is quite clear, however, from the order of the 
government that the only change it sanctioned in the terms of the former lease 
was as regards rent. That was changed from Rs. 727 to Rs. 1,245-40; but the 
‘other terms, namely, that the lease was permanent and the rate of rent would re- 
main fixed from the date of creation of the lease remained unaltered. To use the 
words of Chief Justice Beaumont in the earlier litigation between-the parties: 
‘‘the Government resolution dated the 28rd May, 1911, amounts to, an opinion 
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to a confirmation of the 1863 lease with a modification as to the rent.’ The 
Watandar had, therefore, no right to increase the rent. 

The result is that out of the amount of compensation awarded for these lands, 
the respondent being the landlord, is entitled to only the capitalised value of 
the rent. The rent for the entire Watan, which is stated to be 400 acres of 
land, being Rs. 1,245-4-0 the proportionate rent for the lands acquired, that is, 
80 acres and 32 gunthas works out at about Rs. 95-9-0. The capitalised value 
of this at twenty-five times, amounts to Rs. 2,389-1-0. The apportionment 
should, therefore, be that Rs. 2,389-1-0 of the amount of compensatton be award- 
ed to the respondent and the remainder to the appellant. 

For the reasons mentioned above, we allow the appeal and direct the com- 
pensation to be apportioned in the manner mentioned above. The appellant 
will get his costs here and below. 

Appeal allowed, 


Present: Mr. Justice J. L. Kapur, Mr. Justice K.-C. Das Gupta and 
Mr. Justice Raghubar Dayal. 


THE KALYAN PEOPLES’ CO-OPERATIVE BANK LTD. v. DULEHAN- 
BIBI AQUAL AMINSAHEB PATIU.* 
Evidence—Consent—Parties agreeing that evidence taken in previous proceeding should 
be taken into consideration in subsequent proceeding—Admissibility of such evt- 

dence—Indian Evidence Act (I of 1872). 


Normally it is wrong and ‘illegal for a Tribunal to act on evidence not taken before 
it but the position is different when the parties expressly or impliedly agree that some 
evidence not taken before the Tribunal should be treated as evidence and taken into 
consideration. The question of mode of proof is a question of procedure and is capable 
of belng waived and, therefore, evidence taken in a previous judicial proceeding can 
be made admissible in a subsequent proceeding by consent of parties. This applies to 
proceedings of a civil nature. While what is not relevant under the Indian Evidence 
Act, 1872, cannot, in proceedings to which the Act applies, be made relevant by consent 
of parties, relevant evidence can be brought on the record for consideration of the Court 
or the Tribunal without following the regular mode, if parties agree. 


Tue facts appear in the judgment. 


A. V. Viswanatha Sastri, with B. R. Nayak and Naumit Lal, for the appellant. 
A, A. Omer, S. N. Andley, Rameshwar Nath and P. L. Vohra, for respondents 
Nos. 1 and 3 to 6. 


Das Gupta J. Disputes having arisen between the appellant, a Co-operative 
Bank and one Amin Saheb Patil, who had taken loans from the Bank and 
Kutubuddin Mohemad Ajim Kazi, who had stood surety in respect of the loans 
they were referred to arbitration in two references under s. 54 of the Bombay 
Co-operative Societies Act, 1925. The Board of Arbitrators originally consisted 
of Mr, L. V. Phadke, Mr. G. K. Phadke and Mr. Trilokekar. After the Board 
had several meetings and recorded some evidence Mr. Trilokekar, who was the 
nominee of the borrower, Amin Saheb, retired. Thereafter the Board was re- 
constituted with Mr. Kotwal as the new nominee of the borrower. This Board 
also recorded some evidence but after sometime Mr. Kotwal also retired. There 
was a fresh constitution of the Board with the other two members as before 
and Mr. M. D. Thakur as the nominee of the borrower. Further evidence was 
recorded by the Board thus constituted and finally the Board gave its awards 
in the matters on March 14, 1955. 

Dissatisfied with these awards Amin Saheb filed two revision applications 
before the Bombay Co-operative Tribunal. Apart from certain objections on 


` *Decided, April 23, 1962. Civil Appeals Nos. 855 and 586 of 1960, 


`~ eA 


1962.) KALYAN PEOPLES BANK v. DULHANBIBI (8.c.)—Das Gupia J. 827 


the merits of the awards a preliminary objection was taken before the Tribunal 


as regards the legality of the awards on the ground that the Board as last 
constituted had acted on evidence not recorded before it. The Tribunal accept- 
ed this preliminary objection, set aside the awards and remanded the cases to 
the Assistant Registrar for a re-hearing. 

Shortly after this Amin Saheb died but his heirs and legal representatives 
made two applications to the Bombay High Court under art. 227 of the Con- 
stitution against the Tribunal’s decision. The High Court held that the Tri- 
bunal had erred in thinking that the Board of Arbitrators had acted illegally 
in acting on the evidence recorded by the previous Boards when this was done 
with the full knowledge of the parties and without any objection on either 
side. Accordingly, they set aside the orders passed by the Tribunal and res- 
tored the awards made by the Board 'of Arbitrators, 

The Bank has now appealed against the decision of the High Conrt after 
obtaining special leave from this Court. 

Three points are raised before us in support of the appeal. The first is that 
the Tribunal had not made any error in holding that the Board bad acted illeg- 
ally in acting upon the evidence recorded by the previous Boards. Secondly, it 
is urged that even if the Board had erred it wad not such an error as would 
entitle the High Court to interfere under art. 227 of the Constitution. Lastly, 
it was contended that in any case, the High Court was not justified in setting 
aside the awards when the Tribunal had disposed of the application only on 
preliminary points and had not considered it on merits. In our opinion, there 
is no substance in the first two contentions. As the High Court has pointed out 
normally it would have been wrong and indeed illegal for the Tribunal to act 
on evidence not taken before it. The position is, however, different when the 
parties expressly or impliedly agree that some evidence not taken before the 
Tribunal should be treated as evidence and taken into consideration. It is settled 
law that question of mode of proof is a question of procedure and is capable 
of being waived and therefore evidence taken in a previous judicial proceeding 
ean be made admissible in a subsequent proceeding by consent of parties. This 
applies to proceedings of a civil nature. While what is not relevant under the 
Evidence Act cannot in proceedings to which Evidence Act applies, be made re- 
levant by consent of parties, relevant evidence can be brought on the record for 
consideration of the Court or the Tribunal without following the regular mode, 
if parties agree. The reason behind this rule is that it would be unfair to ask 
any party to prove a particular fact when the other party has already admitted 
that the way it hag been brought before the Court has sufficiently proved it. 
We are, therefore, of opinion that in the facts of these cases when the appel- 
lant Bank not only raised no objection to the Board as last constituted pro- 
ceeding on the evidence already recorded before the previous Boards, but in- 
deed appears to have invited the Board to act on such evidence previously re- 
corded, the appellant cannot be allowed later on to object to the Board having 
considered the evidence—merely because the decision has gone against it. The 
Tribunal was clearly wrong in thinking otherwise and the error cannot but be 
considered to be an error apparent on the face of tha record and as such the 
High Court had not only the power but the duty to interfere with the Tribunal’s 
order. 

It appears to us, however, that having come to the conclusion that tha Tri- 
bunal was wrong in allowing the preliminary objection raised before it the 
High Court was not entitled to ignore the fact that before the Tribunal. other 
questions had been raised which had not been considered by it. The prover 
order to pass in such a case, in our opinion, would be to set aside the order of 
the Tribunal and direct it to decide the applications for revision on their 
merits. 

We, therefore, allow the appeals in part, and order, in modification of the 
order made by the High Court, that the Tribunal’s order remanding the cases 
to the Assistant Registrar be set aside but the Tribunal should now proceed 
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to hear the revision applications on their merits. In the circumstances of the 
case, we order that the parties will bear their own costs. 


Appeals allowed in part. 


Present: The Hon’ble Mr. B. P. Sinha, Chief Justice, Mr. Justice P. B. Gajendragadkar, 
Mr. Justice K. Subba Rao, Mr. Justice K. N. Wanchoo and Mr. Justice J. C. Shah. 


DAHYA LALA v. RASUL MAHOMED ABDUL RAHIM.* 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Sec. 4-Owner of 
lands mortgaging these with possession to mortgagee—Redemption of mortgage— 
Whether tenant of mortgagee after redemption deemed to be tenant of mortgagor. 


Under the Bombay Tenancy and Agricultural Lands Act, 1948, a tenant lawfully 
inducted by the mortgagee on the land will on redemption of the mortgage be deemed 
to be a tenant of the owner mortgagor under s. 4 of the Act. 

All persons.other than those mentioned in clauses (a), (b) and (c) of s. 4 of the 
Bombay Tenancy and Agricultural Lands Act, 1948, who lawfully cultivate land be- 
longing to other persons whether or not their authority is derived directly from the 
owner of the land must be deemed tenants of the lands under s. 4 of the Act. 


Træ facts are stated in the judgment. 


Dr. W. S. Barlingay, with Ganpat Rai, for the appellants. 
C. B. Pai, J. B. Dadachanji, 8. N. Andley, Rameshwar Nath and P. L. Vohra, 
for respondents Nos. 1-5. 


_R. Ganapathy Iyer and R. H. Dhebar, for respondent No. 6 and the In- 
tervener. 


Suan J. Survey No. 126 admeasuring 11 acres and 20 gunthas of mouje 
Telod, district Broach belonged to the ancestors of the appellants. By deed 
dated July 24, 1891, the owners mortgaged the land to one Umiyashanker with 
possession. Shortly after the mortgage, the mortgagee inducted one Mohammed 
Abdul Rahim as a tenant on the land. 

The appellants as owners of the equity of redemption applied to the Court 
constituted under the Bombay Agricultural Debtors’ Relief Act, XXVIII of 
1947, for adjustment of the debt due under the deed dated July 24, 1891, and 
for redemption of the land mortgaged. On February 19, 1954, an award was 
made in this application by compromise between the parties declaring that Rs. 
3,000 were due to the mortgagee under the deed dated July 24, 1891, that ‘‘the 
land in dispute was in the possession of Mohammed Abdul Rahim as tenant of 
the mortgagee, and that the mortgagor had the right to take possession of the 
land from the said tenant.’’ In execution of the award, Mohammed Abdul Rahim 
—who will hereinafter be referred to as the respondent—was evicted. On June 
7, 1954, the respondent applied to the Mahalkari of Hansot for an order under 
s. 29 of the Bombay Tenancy and Agricultural Lands Act, 1948 restoring posses- 
sion of the land. The Mahalkari rejected the application and that order was 
confirmed in appeal by the District Deputy Collector, and by the Bombay Re- 
venue Tribunal in revision from the order of the Deputy Collector. The High 
Court of Judicature at Bombay was then moved by the respondent under art. 
227 of the Constitution. The Wigh Court following its earlier judgment in 
Jaswantrai Tricumlal v. Bai Jiwi 1, set aside the order passed by the Tribunal 

‘and ordered that possession of the land be restored to the respondent and de- 
clared that the respondent was entitled to continue in occupation as tenant on 
the same terms on which he was a tenant of the mortgagee. The mortgagors have 
appealed to this Court against that order of the High Court with special leave. 


*Decided, May 3, 1962. Civil Appeal 1 [1957] Bom. 342, s.c. 59 Bom. L.R: 
No. 516 of 1960. f 168, P.B. 
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The Bombay Tenancy Act of 1939 was enacted to protect tenants of agricul- 
tural lands in the province of Bombay and for certain other purposes. That 
Act was repealed by s. 89 of the Bombay Tenancy and Agricultural Lands Act, 
1948, which came into operation on December 28, 1948. By the repealing clause, 
certain provisions of the Act of 1939 with modifications were continued. By 
the Act of 1948, under s. 2(78) as it stood at the material time, a tenant was 
defined as ‘‘an agriculturist who holds land on lease and includes a person who 
is deemed to be tenant under the provisions of this Act.’’ Section 14 of the Act 
provides that Notwithstanding any agreement, usage, decree or order of a Court 
of law, the tenancy of any land held by a tenant shall not be determined un- 
less the conditions specified in that section are fulfilled. It is unnecessary to 
set out the conditions because it is common ground that the tenancy of the res- 
pondent was not sought to be determined on any of the grounds in s. 14: it was 
in execution of the award made by the Debt Relief Court that the respondent 
was dispossessed. Section 29, by sub-s. (2) provides that no landlord shall ob- 
.tain possession of any land or dwelling house held by a tenant except under 
an order of the Mamlatdar. For obtaining such order he shall maké an appli- 
cation in the prescribed form. Section 4 of the Act in so far as it is material 
provides: 

“A person lawfully cultivating any land belonging to. another person shall be deemed 
to be a tenant if such land is not cultivated ey by the owner and if such person 
is not— 

(a) a member of the owner’s family, or, 

(b) a servant on wages payable in cash or kind but not in crop share or a hired 
labourer cultivating the land under the personal supervision of the owner or any member 
of the owner’s family, or 

(c) a mortgagee in possession”. 

Section 4 seeks to confer the status of a tenant upon a person lawfully culti- 
vating land belonging to another. By that provision, certain persons who are 
not tenants under the ordinary law are deemed to be tenants for purposes of 
the Act. A person who is deemed a tenant by s. 4 is manifestly in a class apart 
from the tenant who holds lands on lease from the owner. Such a person would 
be invested with the status of a tenant if three conditions are fulfilled—(a) that 
he is cultivating land lawfully, (b) that the land belongs to another person, and 
(c) that he is not within the excepted categories. 

The respondent was on December 28, 1948, undoubtedly cultivating land 
which belonged to another person; he was lawfully cultivating the land because 
he derived his right to cultivate it from the mortgagee of the land, and he did 
not fall within the excepted categories. Prima facie, he was a ‘‘deemed tenant’’ 
within the meaning of s. 4 of the Act. 

But Dr. Barlingay, on behalf of the appellants, contended that a person can 
be said to be lawfully cultivating land within the meaning of s. 4 only if he 
has derived his right to cultivate directly from the owner of the land, and not 
from some other person who has a limited interest, such as a mortgagee from the 
owner. Counsel also contended that the expression ‘‘mortgagee in possession”’ 
in el. (c) of s. 4 includes a person claiming a derivative right such as a tenant 
of the mortgagee in possession. We are unable to agree with these contentions. 
The Bombay Tenancy Act of 1939 conferred protection upon tenants against 
eviction, converted all subsisting contractual tenancies for less than, ten years 
into tenancies for ten years, restricted the rights of landlords to obtain posses- 
sion of land even on surrender, granted the status of protected tenants to all 
persons who had personally cultivated land for six years prior to the date spe- 
eified, provided for fixation of maximum rates of rent, abolition of cesses and 
suspension and remission of rents in certain contingencies, and barred eviction 
of tenants from dwelling houses. The Act was found inadequate and was substi- 
tuted by the Bombay Tenancy and Agricultural Lands Act of 1948. The latter 
Act preserves the essential features of the Act of 1939 and provides for addi- 
tional rights and protection to tenants such as fixation of reasonable rent, com- 
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mutation of crop share into cash, right to produce of naturally growing trees 
on land, relief against termination of tenancy for non-payment of rent, special 
rights and privileges of protected tenants, vesting of estates in Government for 
management, restriction on transfer of agricultural land and the constitution of 
Special Tribunals for deciding disputes relating to value of land. The two 
Acts were manifestly steps in the process of agrarian reform launched with the 
object of improving the economie condition of the peasants and ensuring full and 
efficient use of land for agricultural purpose. The provisions of the Bombay 
Tenancy and Agricultural Lands Act, 1948, must be viewed in the light of the 
social reform envisaged thereby. 

The Act of 1948, it is undisputed, seeks to encompass within its beneficent 
provisions not only tenants who held land for purpose of cultivation under con- 
tracts from the owners but persons who are deemed to be tenants also. The 
point in controversy is whether a person claiming the status of a deemed ten- 
ant must have been cultivating land with the consent or under the authority 
of the owner. Counsel for the appellants submits that tenancy postulates a 
relation based on contract between the owner of land, and the person in ocou- 
pation of the land, and there can be no tenancy without the consent or authority 
of the owner to the occupation of that land. But the Act has by s. 2(18) de- 
vised a special definition of tenant and included therein persons who are not 
contractual tenants. It would, therefore, be difficult to assume in construing 
s. 4 that the person who claims the status of a deemed tenant must be cultivat- 
ing land with the consent or authority of the owner. The relevant condition 
imposed by the statute is only that the person claiming the status of a deemed 
tenant must be cultivating land ‘‘lawfully’’: It is not the condition that he 
must cultivate land with the consent of or under authority derived directly from 
the owner. To import such a condition is to rewrite the section, and destroy its 
practical utility. A person who derives his right to cultivate land from the 
owners would normally be a contractual tenant and he will obviously not be a 
‘‘deemeđd tenant.’’ Persons such as licencees from the owner may certainly be 
regarded as falling within the class of persons lawfully cultivating land belong- 
ing to others, but it cannot be assumed therefrom that they are the’ only persons 
who are covered by the section. The Act affords protection to all persons who 
hold agricultural lands as contractual tenants and subject to the exceptions spe- 
cified all persons lawfully cultivating lands belonging to others, and it would 
be unduly restricting the intention of the Legislature to limit the benefit of its 
provisions to person who derive their authority from the owner, either under a 
contract of tenancy, or otherwise. In our view, all persons other than those men- 
tioned in els. (a), (b) and (c) of s. 4 who lawfully cultivate land belonging to 
other persons whether or not their authority is derived directly from the owner 
of the land must be deemed tenants of the lands. 

Under the Transfer of Property Act, the right of a tenant who has been in- 
ducted by a mortgagee in possession ordinarily comes to an end with the extine- 
tion of the mortgage by redemption, but that rule, in our judgment, has no ap- 
plication in the interpretation of a statute which has been enacted with the 
object of granting protection to persons lawfully cultivating agricultural lands. 
Nor has the contention that the expression ‘‘mortgagee in possession’’ includes 
a tenant from such a mortgagee any force. A mortgagee in possession is exclud- 
ed from the class of deemed tenants on grounds of publie policy: to confer that 
status upon a mortgagee in possession would be to invest him with rights incon- 
sistent with his fiduciary character. A transferee of the totality of the rights of 
a mortgagee in possession may also be deemed to be a mortgagee in possession. 
But a tenant of the mortgagee in possession is inducted on the land in the ordi- 
nary course of management under authority derived from the mortgagor and so 
long as the mortgage subsists, even under the ordinary law he is not liable to be 
evicted by the mortgagor. It appears that the Legislature by restricting the 
exclusion to mortgagees in possession from the class of deemed tenants intended 
that the tenant lawfully inducted by the mortgagee shall on redemption of the 
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mortgage be deemed to be tenant of the mortgagor. In our view, therefore, the 
High Court was right in holding that the respondent was entitled to claim the 
protection of the Bombay Tenancy and Agricultural Lands Act, 1948, as a deem- 
ed tenant. 

One more argument about the jurisdiction of the High Court under art. 227 
of the Constitution to set aside the order of the Bombay Revenue Tribunal may 
be considered. The High Court in setting aside the order of the Revenue Tri- 
bunal exercised jurisdiction under art. 227 of the Constitution, and it was urg- 
ed by counsel for the appellants that this was not a fit case for exercise of that 
jurisdiction. But the Legislature has expressly prohibited, by s. 29(2) of the 
Act, landlords from obtaining possession of any lands otherwise than under an 
order of the Mamlatdar. The possession of the disputed land was obtained by 
the appellants in execution of the award of the debt adjustment Court, and 
without an order of the Mamlatdar. The respondent was, therefore, unlawfully 
dispossessed of the land, and the Revenue Authorities in refusing to give him 
assistance illegally refused to exercise jurisdiction vested in them by law. The 
question being one of jurisdiction, the High Court was, in our view,.competent 
to exercise the powers vested in it by art. 227. 


The appeal, therefore, fails and is dismissed with costs. 
Appeal dismissed. 


Present: Mr. Justice J. L. Kapur, Mr. Justice A. K. Sarkar, Mr. Justice K. C. Das Gupte, 
Mr, Justice N. Rajagopala Ayyangar and Mr. Justice Mudholkar. 


SHALIG RAM v. FIRM DAULATRAM KUNDANMAL.* 

Foreign Court—Person appearing in such Court and applying for leave to defend suit 

without objecting to its jurtediction—Whether such person voluntarily submitting to 
, its Jurisdiction. i 

A. person who appears in obedience to the process of a foreign Court and applies 

for leave to defend the suit without objecting to the jurisdiction of the Court when he 

is not compellable by law to do so must be held to have voluntarily submitted to the 
jurisdiction of such Court. 

Shaik Atham Sahib v. Davud Sahib,’ referred to. 


Tue facts are stated in the judgment. 


Ganpat Rai, for the appellant. 
M. 8. K. Bastri and M. 8. Narasimhan, for the respondents. 


KAPUR J. This is an appeal on a certificate of the High Court under art. 
133(/)(¢) of the Constitution against the judgment and order of the High 
Court of Bombay. The appellant was the judgment-debtor and the decrec-holder 
is the respondent. 

The decree was passed on August 26, 1931, in Summary Suit No. 2487 of 
1930 by the High Court of Bombay against three defendants who were residents 
of Parbhani District in the former State of Hyderabad. Before the decree was 
passed the appellant had applied for leave to defend and leave was conditionally 
granted on his depositing Rs. 5,000 within four weeks. This, he did not do and 
on his failure to do so an ez-parte decree was granted for Rs. 52,032-7-0 includ- 
ing costs and future interest at 6 per cent. per annum. The appellant did not 
file any written statement. The decree was transferred for execution to the 
District Judge, Bhir, in Hyderabad State. The respondent took out execution 
on June 18, 1954, in the Court of the District Judge, Bhir, to which ob- 
jection was taken by the appellant, inter dlia, on the ground that he had not 


*Decided, April 30, 1962. Civil Appeal No. 1 (1909) LL.R. 32 Mad. 469. 
225 of 1961. 
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submitted to the jurisdiction of the Bombay High Court which was a foreign 
Court and, therefore, the decree was a foreign decree and could not be executed 
in the Court at Bhir. This objection was overruled. Against that order an 
appeal was taken to the High Court and it was held by that Court on July 29, 
1958, that the appellant had submitted to the jurisdiction of the Bombay High 
Court and the appeal was, therefore, dismissed and the order of the executing 
Court upheld. The Letters Patent appeal against that judgment was dismissed 
in limine on October 24, 1958. It is against that order that the appeal has been 
brought on the certificate of the High Court under art. 1383(/) (t) 

A person who appears in obedience to the process of a foreign Court and ap- 
plies for leave to defend the suit without objecting to the jurisdiction of the 
Court when he is not compellable by law to do so must be held to have volunta- 
rily submitted to the jurisdiction of such Court: Shaik Atham Sahib v. Davud 
Sahib 1. Therefore, it cannot be said that this decree suffered from the defects 
which a foreign ex-parte decree without such submission would suffer from. The 
order for transfer was made at a time when the Indian Code of Civil Procedure 
became applicable to the whole of India including the former territories of Hy- 
derabad State. The order of transfer was, therefore, valid and effective and 
the decree could, therefore, be executed. 

The appeal, in our opinion, is without merit and is, therefore, dismissed 
with costs. 

Appeal dismissed. 


Present: Mr. Justice S. J. Imam, Mr. Justice KI Subba Rao, Mr. Justice N. Rajagopala 
Ayyangar and Mr. Justice J. R. Mudholkar. 


DHANVANTRAI BALWANTRAI DESAI v. THE STATE OF 

MAHARASHTRA. 5 
Prevention of Corruption Act (II of 1947), Sec. 4—Indian Evidence Act (I of 1872), Sec. 
114—Presumption raised under s. 4 of Act II of 1947 whether can be rebutted by rea- 
sonable and probable explanation given by accused——-When Supreme Court can inter- 
fere with view of High Court on question whether presumption of law or fact stands 
rebutted by evidence or material on record—Burden resting om accused where pre- 
sumption raised under s. 114, Indian Evidence Act, as distinguished from burden resting 

where presumption raised under s. 4 of Prevention of Corruption Act. 


To rebut the presumption raised against an accused under s. 4 of the Prevention 
of Corruption Act, 1947, it is open to him to show that though money received by 
him was not due to him as legal remuneration it was legally due to him in some other 
manner or that he had received it under a transaction or an arrangement which was 
lawful. The burden resting on the accused person in such a case would not be as 
light as it is where a presumption is raised under s. 114 of the Indian Evidence Act, 
1872, and cannot be held to be discharged merely by reason of the fact that the ex- 
planation offered by the accused is reasonable and probable. It must further be 
shown that the explanation is a true one. Unless, therefore, the explanation is 
supported by proof, the presumption created by s. 4 of the Act cannot be said to be 
rebutted. 

George Gfeller v. The King,’ distinguished. 
State of Madras v. Vaidyanatha Iyer,’ referred to. 

The question whether a presumption of law or fact stands rebutted by the evidence 
or other material on record is one of fact and not of law and the Supreme Court is 
slow. to interfere with the view of facts taken by the High Court, It will, however, 
be open to the Supreme Court to examine the evidence for itself where the High Court 
has proceeded upon an erroneous view as to the nature of the presumption or where 
the assessment of facts made by the High Court is manifestly erroneous. 


1 (1909) I.L.R. 32 Mad. 469. 1 [1943] A.LR. P.C. 211. 
*Decided, September 28, 1962. Criminal 2 [1958] A.LR. §.C. 61. 
Appeal No. 218 of 1960. ~ 
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A, 8. R. Chari, with M. K. Ramanurthi, R.K. Garg, D. P. Singh, 8. C. Agar- 
wal, L. M. Atmaram Baukhanwala and K. R. Chaudhhri, for the appellant. 

R. L. Anand and D. R. Prem, with R. H. Dhebar and R, N. Sachthey, for the 
respondent, 


ee . In this appeal by special leave from the judgment of the High 
Court of Bombay affirming the conviction and sentences passed on the appellant 
in respect of offences under s, 161, Indian Penal Code and s. 5(J)(d) of the 
Prevention of Corruption Act, 1947 (II of 1947) read with s. 5(2) thereof, the 
only point urged is that the presumption raised against the appellant under 
s. 4 of the Prevention of Corruption Act must be held to have been rebutted 
by the explanation given by him inasmuch as that explanation was both reason- 
able and probable. 

In order to appreciate the contention it is necessary to state certain facts. 

In the year 1954 the appellant was appointed Resident Engineer for Light 
Iouses and posted to Bombay. He was due to retire in January, 1955 but he 
was given extensions from time to time. The complainant, M. M. Patel (who 
will hereafter be referred to as the complainant) is a building contractor. It 
was proposed to re-construst a light house at Tolkeshwar Point which is situate 
on the West Coast, somewhere between Ratnagiri and Karwar. The complainant 
submitted a tender for the construction on March 21, 1956. That tender was 
accepted on June 30, 1956, and a work order was issued to him. The general 
eonditions governing the contract are contained in the set of papers inviting 
tenders. 

The complainant commenced the work in November, 1956. It would appear 
that the overseer supervising the work was not satistied with the manner in 
which the contractor was carrying on the work. As a result, in December, 1956, 
the appellant had to bring the fact to the complainant’s notice and warn him 
lo carry out the work according to the specifications contained in the notice in- 
yiting tenders. 

It may be mentioned that just near the place where the light house was being 
constructed, there is a temple of Tolkeshwar. Attached to that temple there is 
a small dharmshala. There is also a well near the dharmshala, and that well 
is the only convenient source of water supply to the neighbourhood. At the 
relevant time the water in it was upto a depth of six feet. In the year 1957 the 
Appellant wrote a letter to the trustee of the temple asking his permission to take 
water from that well for supplying it to the Government staff. The idea was to 
set up a pump in the well and lay out a pipeline leading up to the staff quarters. 
In reply to the letter Mr. Gole, who was the trustee, wrote that if this was done 
the water in the well will run out in a short time. He, therefore, suggested that 
the well be deepened and added: ‘‘ However, the trustees have no objection to 
the Government’s intention of laying out a pipeline from the well provided 
arrangements are made for supply of water to the temple and the small dharm- 
shala nearby’’. It is not clear whether a pump was set up by the Government 
and a pipeline laid out. But it is an admitted fact that the well has not been 
deepened. It is also admitted that the contractor used the well water for carrying 
on his work without obtaining any express permission of the trustee and by the 
time he finished the work the water level had gone down to a little below two feet. 

According to the complainant in February, 1957 the appellant had paid a 
visit to Tolkeshwar and during his visit he told the complainant ‘‘to behave like 
other contractors’’ evidently suggesting that he should also pay him certain 
pereentage of his bills as a bribe. It is sufficient to say that both the Courts 
have found that the appellant did not visit Tolkeshwar in February, 1957 but 
the High Court has held that the appellant did make a demand for bribe in 
June, 1957 when he visited Tolkeshwar and that the complainant has made-a 
mistake regarding the date on which the bribe was demanded. On March 26, 
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1957 one Bhatia was posted as overseer there and though on March 30, 1957, 
a cheque for Rs. 7,278 odd was given to the complainant on his first running bill, 
Bhatia made a complaint to the appellant on April 2, 1957, that the complainant 
was not carrying on his work satisfactorily and was not affording facilities to 
him for supervising the work. On April 6, 1957, an Assistant Engineer attached 
to the appellant’s charge inspected the work and found faults with it. On April 
7, 1957, the complainant and some of the workmen assaulted Bhatia about which 
the latter made a complaint in writing to the appellant. This somplaint was 
eventually forwarded to the higher authorities who reprimanded the complain- 
ant and required him to give an undertaking to behave properly. On April 9, 
1957, the appellant wrote to Bhatia asking him to give instructions in writing 
to the complainant instead of giving mere oral instructions. He likewise wrote 
to the complainant asking him to carry on the work according to the instructions 
of Bhatia and also undertake not to use force. On May 18, 1957, the appellant 
reported to the Director General of Light Houses that the complainant’s work 
was bad and not according to specifications. He, therefore, suggested that the 
complainant should be required to pull down the constructions which were not 
according to the specifications. The complainant protested against this. On 
May 28, 1957, he presented a second running bill for Rs, 38,000 odd and though 
apparently a cheque was prepared it was not handed over to the complainant as 
the work was defective. On August 1, 1957, the Director General of Light 
Houses instructed the appellant not to make any payment to the complainant. 
It would appear that after some correspondence between the complainant and 
the higher authorities he eventually pulled down the structures which were not 
according to the specifications and re-constructed them and was paid Rs. 27,569 
odd. That was on February 6, 1958. It may he mentioned that this payment 
was made after the appellant visited the site on January 10, 1958 and made a. 
favourable report to the Director General of Light House. Mr. A. S. R. Chari 
for the appellant points out that it is not suggested that even at this time the 
appellant asked for any bribe. Further payments of Rs. 35,000 odd, Rs. 7,000 
odd, Rs. 21,000 odd, Rs. 6,200 odd, Rs. 9,190 odd, Rs. 18,900 odd were made be- 
tween March 18, 1958, and February 9, 1959, and Mr. Chari again points out 
that there is no suggestion that any illegal gratification was demanded by the 
appellant before passing any of these bills. In the meanwhile reports that the 
work being done was unsatisfactory used to be made from time to time by the 
overseer to the appellant. 

According to the prosecution when the appellant visited the site on January 
5, 1959, durinr the absence of the complainant he asked the complainant’s brother- 
in-law Jaikis!.an, who was in charge of the work for Rs. 300 to 400. Jaikishan, 
however, did not pay the money on the pretext that he had no funds with him. 
This story, i; may be mentioned, was not believed by the Special Judge and no 
reference to it has been made in the judgment of the High Court. 

At about that time the appellant was asked to level the ground adjoining the 
staff quarters and also deepen the well. This was extra work and the complainant 
declined to do it. It is said that he was also asked to repair the temple and 
dharmshala and he refused to do that work also. On February 9, 1959, the 
complainant presented his ninth running bill which was for Rs. 22,000 odd. On 
March 18, 1959, the appellant visited Tolkeshwar. During this visit he received 
a letter from D. S. Apte, D.W. 2 who used to look after the temple. In that 
letter he brought to the notice of the appellant that the temple was 400 years old, 
that small and petty repairs to the temple had become necessary, that it was also 
necessary to paint the temple both from inside and outside as also to provide a 
water tap in the temple and construct a road connecting the temple with the 
lighthouse. He, therefore, requested the appellant to: consider these require- 
ments sympathetically. According to the appellant, it is in pursuance of this 
request that he suggested to the complainant to do some work free for the temple. 
It may be mentioned that the complainant had actually taken up his residence 
in the dharmshala attached to the temple and had used ‘the main temple hall 
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for sometime for storing his cement bags. Thus in addition to using the water 
from the temple well he had made ample use of the temple properties. Accord- 
ing to Mr. Chari it was apparently for this reason that the appellant made the 
aforementioned suggestion to the complainant. It is an admitted fact that though 
the cheque for payment of Rs. 22,000 odd for the ninth running bill was pre- 
pared on March 23, 1959 it was not handed over to the complainant on that date. 
It is the complainant’s case that the appellant was demanding 10 per cent. of 
the bills by way of illegal gratification, that upon the complainant refusing to 
pay that amount the appellant brought down the demand to 3 or 4 per cent. 
and ultimately to Rs. 1,000. The prosecution case is that it is for compelling 
the complainant to disgorge this amount that the cheque was being withheld. 
According to the appellant he refused to certify completion of the work unless 
the complainant undertook to level the ground and deepen the well and for no 
other reason. He admitted that this was extra work but he said that the com- 
plainant was required under the contract to do the extra work, though of course 
he would have been entitled to separate payment with respect to it. It was for 
this reason alone that he had asked the complainant to see him in Bombay on 
March 26, 1959. The appellant on being informed of this, wrote to the appel- 
lant’s office on March 27, 1959 saying that the cheque should, not be sent by 
post but should be handed over to him personally when he visited Bombay. On 
March 28, 1959 this postcard was brought to the notice of the appellant. He 
was going on a short leave and, therefore, he made an endorsement on that post- 
card that the complainant should be asked to see him on April 6, 1959, by which, 
time he would be back on duty and that the complainant would be given the 
cheque on that day. On March 31, 1959, the complainant learnt that a cheque 
for Rs. 32,200 odd on account of the tenth running bill had been prepared and 
he, therefore, asked for payment of that bill also but the officer in charge did 
not hand over either of the cheques to him. Thereafter the complainant went 
to the anti-corruption department and lodged a complaint. 

On April 6, 1959, the complainant went to the office of the appellant and saw 
him in his cabin. There the cheque was handed over by the appellant to the 
complainant. But before that, according to the complainant, he paid Rs. 1,000 
in currency notes to the appellant. Having done that he came out and then 
certain police officials accompanied by panchas entered the room. On being 
required to produce the money by the police officials the appellant promptly took 
out the currency notes from his pocket. It may be mentioned that the currency 
notes were besmeared with anthracene powder and it is common ground that 
traces of anthracene powder were found not only on the pocket of the appellant 
but also on his fingers and those of the complainant. The currency notes were 
on examination also found to show traces of anthracene. It may be mentioned 
that the cheque was not subjected to the usual test. The appellant’s explanation 
is that after he handed over the cheque to the complainant the latter said that 
he was really not in a position to do the repair work ete., to the temple and 
dharmshala because he did not have enough men even for doing the work which 
was undertaken by him and that he was, therefore, handing over to the appellant 
Rs. 1,000 for being transmitted to the temple authorities. His grievance is that 
by not subjecting the cheque to the usual test he has been deprived of the oppor- 
tunity of establishing his defence that the cheque was handed over by him to the 
complainant even before he received the money. It does not appear, however, 
that any grievance was made of this fact before the Special Judge who tried the 
case. 

Thus the receipt of Rs. 1,000 was admitted by the appellant. This was ad- 
mittedly not the appellant’s ‘legal remuneration’. The first question, therefore, 
is whether a presumption under sub-s. (J) of s. 4 of the Prevention of Corruption 
Act arises in this case. That provision runs thus: 

' “Where in any trial of an offence punishable under section 161 or section 165 of the 
Indian Penal Code it is proved that an accused person has accepted or obtained, or has 
agreed to accept or attempted to obtain, for himself or for any other person, any gratifica- 
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tion (other than legal remuneration) or any valuable thing from any person, it shall be 
presumed unless the contrary is proved that he accepted or obtained, or agreed to accept 
or attempted to obtain, that gratification or that valuable thing, as the case may be, as a 
motive or reward such as is mentioned in the sald section 161, or, as the case may be, 
without consideration or for a consideration which he knows to be inadequate.” 

It was contended that the use of the word ‘gratification’ in sub-s. (Z) of s. 4 
emphasises that the mere receipt of any money docs not justify the raising of a 
presumption thereunder and that something more than the mere receipt of 
money has to be proved. <A similar argument was raised beforé this Court in 
C.I. Emden v. State of U. P. Dealing with it this Court has pointed out that 
what the prosecution has to prove is that the accused person has received ‘‘grati- 
fication other than legal remuneration” and that when it is shown that he has 
received a certain sum of money which was not a legal remuneration, then the 
condition preseribed by this section is satisfied. This Court then proceeded to 
observe (p. 552) : 

* “Tf the word ‘gratification’ is construed to mean money paid by way of a bribe then 
it would be futile or superfluous to prescribe for the raising of the presumption, Techni- 
cally it may no doubt be suggested that the object which the statutory presumption serves 
on this construction is that the court may then presume that the money was paid by way 
of a bribe as a motive or reward as required by S. 161 of the Code. In our opinion this 
could not have been the intention of the Legislature in prescribing the statutory presump- 
tion under S. 4(1).” 

This Court further said that there is yet another consideration which supports 
the construction placed by it. In this connection a reference was made to s. 165 
of the Code and it was observed (p. 552): 

“,..It cannot be suggested that the relevant clause in S. 4(1) which deals with the 
acceptance of any valuable thing should be interpreted to impose upon the prosecution an 
obligation to prove not only that the valuable thing has been received by the accused but 
that it has been received by him without consideration or for a consideration which He 
knows to be inadequate. The plam meaning of this clause undoubtedly requires the 
presumption to be raised whenever it is shown that the valuable thing has been received 
by the accused without anything more. If that is the true position in respect of the 
construction of this part of S. 4(4) it would be unreasonable to hold that the word ‘grati- 
fication’ in the same clause imports the necessity to prove not only the payment of money 
but the incriminating character of the said payment. It is true that the Legislature might 
have used the word ‘money’ or ‘consideration’ as has been done by the relevant section 
of the English statute;...” 

That being the legal position it must be held that the requirements of sub-s. (/) 
of s. 4 have been fulfilled in the present case and the presumption thercunder 
must be raised. 

The next contention of Mr. Chari is that the accused person is entitled to 
rebut the presumption arising against him by virtue of a statutory provision 
by offering an explanation which is reasonable and probable. According to him 
the complainant evidently nursed a grievance against the appellant because the 
latter used to find fault with his work that the complainant was required to 
demolish some «oustruction and do the work over again. He further points out 
that the complainant also felt aggrieved because of the appellant’s insistence 
on the complainant doing the work of levelling the ground adjoining the staff 
quarters and deepening the temple well, even though he would have been paid 
separately for this work. It is because of these circumstances that, according to 
Mr. Chari, the complainant conceived the idea of laying a trap for involving the 
appellant. Ie points out that apart from the bare statement of the complainant 
there is nothing to show that the appellant had been asking for any bribes. 
No doubt the appellant had suggested that some work for the temple should be 
done free by the complainant. But that was merely by way of request and no- 
thing more and that there is nothing to show that he was using his official position 
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to coerce the complainant for doing this work. He has taken us through consi- 
derable portions of the evidence on record to show that the complainant was 
not the kind of man who eould be easily cowed down and it is unthinkable that 
the appellant would have tried to use pressure tactics against the complainant 
either for doing some work for the temple or for obtaining illegal gratification 
for himself. And in this connection he referred in particular to a reply sent 
by the complainant to the Director General of Light Houses. Then he points 
out that it has not’been established that though bills worth a lakh of rupees or 
so were already passed for payment by the appellant, he had used any pressure 
for obtaining bribe. It would, therefore, not be reasonable to hold that the 
appellant had withheld the ninth bill just for coercing the complainant to pay 
a thousand rupees to him by way of illegal gratification. He then pointed out 
that actually on March 19, 1959, the appellant had applied to the Director 
General of Light Houses for permission to retire as from June 30, and requested 
him to settle his gratuity amount. In these circumstances and knowing full 
well the kind of person the complainant was, would the appellant, says Mr. Chari, 
have been foolish enough to press him for a comparatively trivial amount of 
Rs. 1,000 by way of bribe? He, therefore, urges that in the circumstances the 
explanation offered by the appellant which is to the effect that the complainant 
voluntarily paid to him a sum of Rs. 1,000 on April 6, 1959, for being passed 
on to the temple authorities should be accepted as reasonable and probable. His 
grievance is that the High Court has misstated and misapplied the law when it 
observed in its judgment: 

“The usual standard-of explanation given by the accused which may reasonably be 
true, though the Court does not accept it to be true, cannot be enough to discharge the 
burden. It is not necessary to consider what evidence would satisfy the words ‘until the 
contrary is proved’ in this case. The least that can be said is that the Court must be 
satisfied from the material placed before it on behalf of the accused either from the 
evidénce for the prosecution or for the accused that it creates a reasonable doubt about 
the prosecution case itself. It is not necessary to go beyond this in this case since we 
are satisfied that the circumstances and the evidence placed before us do not create a 
reasonable doubt about the prosecution case.” 

Mr. Chari contends that upon the view taken by the High Court it would mean 
that an accused person is required to discharge more or less the same burden for 
proving his innocence which the prosecution has to discharge for proving the 
guilt of an accused person. He referred us to the decision in George Gfeller v. 
The King? and contended that whether a presumption arises from the common 
course of human affairs or from a statute there is no difference as to the manner 
in which that presumption could be rebutted. In the decision referred to above 
the Privy Council, when dealing with a case from Nigeria, held that if an ex- 
planation was given which the jury think might reasonably be true and which 
is consistent with innocence, although they were not convinced of its truth, the 
accused person would be entitled to acquittal inasmuch as the prosecution would 
have failed to discharge the duty cast upon it of satisfying the jury beyond 
reasonable doubt of the guilt of the accused. That, however, was a case where 
the question before the jury was whether a presumption of the kind which in 
India may be raised under s. 114 of the Evidence Act could be raised from the 
fact of possession of goods recently stolen, that the possessor of the goods was 
either a thief or receiver of stolen property. In the case before us, however, the 
presumption arises not under s. 114 of the Evidence Act but under 8.4(/) of 
the Prevention of Corruption Act. It is well to bear in mind that whereas under 
s. 114 of the Evidence Act it is open to the Court to draw or not to draw a 
presumption as to. the existence of one fact from the proof of another fact and 
it is not obligatory upon the Court to draw such presumption, under sub-s. (4) 
of s. 4, however, if a certain fact is proved, that is, where any gratification 
tother than legal gratification) or any valuable thing is proved to have been 
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received by an accused person the Court is required to draw a presumption that 
the person received that thing as a motive of reward such as is mentioned in 
8. 161, Indian Penal Code. Therefore, the Court has no choice in the matter, 
once it is established that the accused person has received a sum of money which 
was not due to him as a legal remuneration. Of course, it is open to that person 
to show that though that money was not due to him as legal remuneration it was 
legally due to him in some other manner or that he had received it under a trans- 
action or an arrangement which was lawful. The burden resting on the accused 
person in such a case would not be as light as it is where a presumption is raised 
under s. 114 of the Evidence Act and cannot be held to be discharged merely 
by reason of the fact that the explanation offered by the accused is reasonable 
and probable. It must further be shown that the explanation is a true one. The 
words ‘unless the contrary is proved’ which occur in this provision make it 
clear that the presumption has to be rebutted by ‘proof’ and not by a bare ex- 
planation which is merely plausible. A fact is said to be proved when its exist- 
ence is directly established or when upon the material before it the Court finds 
its existence to be so probable that a reasonable man would act on the supposi- 
tion that it exists. Unless, therefore, the explanation is supported by proof, 
the presumption created by the provision cannot be said to be rebutted. 

How the burden which has shifted to the accused under s. 4(/) of the Preven- 
tion of Corruption Act is to be discharged has been considered by this Court in 
State of Madras v. Vaidyanctha Iyer? where it has been observed (p. 65): 

“ ..Therefore where it is proved that a gratification has been accepted, then the 
presumption shall at once arise under the section. It mtroduces an exception to the general 
rule as to the burden of proof in criminal cases and shifts the anus on to the accused. It 
may here be mentioned that the legislature has chosen to use the words ‘shall presume’ 
and not ‘may presume’, the former a presumption of law and latter of fact. Both these 
phrases have been defined in the Indian Evidence Act, no doubt for the purpose of that 
Act, but S. 4 of the Prevention of Corruption Act is in pari materia with the Evidence Act 
because it deals with a branch of law of evidence, e.g., presumptions, and therefore should 
have the same meaning. ‘Shall presume’ has been defined in the Evidence Act as follows: 

‘Whenever it is directed by this Act that the Court shall presume a fact, it shall re- 
gard such fact as proved unless and until it is disproved.’ 

It is a presumption of law and therefore it is obligatory on the court to raise this presump- 
tion in every case brought under S. 4 of the Prevention of Corruption Act because unlike 
the case of presumption of fact, presumptions of law constitute a branch of jurisprudence.” 
These observations mere made by this Court while dealing with an appeal against 
an order of the Madras High Court setting aside the conviction of an accused 
person under s. 161, Indian Penal Code. In that case the accused, an Income- 
tax Officer, was alleged to have received a sum of Rs. 1,000 as bribe from an 
assesses whose case was pending before him. His defence was that he had taken 
that money by way of loan. The High Court found as a fact that the accused 
was in need of Rs. 1,000 and had asked the assessee for a loan of that amount. 
It was of opinion that the versions given by the assessee and the accused were 
balanced, that the bribe seemed to tilt the scale in favour of the accused and 
that the evidence was not sufficient to show that the explanation offered cannot 
reasonably be rejected. This Court reversed the High Court’s decision holding 
that the approach of the High Court was wrong. The basis of the decision of 
this Court evidently was that a presumption of law cannot be successfully re- 
butted by merely raising a probability, however reasonable, that the actual fact 
is the reverse of the fact which is presumed. Something more than raising a 
reasonable probability is required for rebutting a presumption of law. The 
bare word of the appellant is not enough and it was necsesary for him to show 
that upon the established practice his explanation was so probable that a pru- 
dent man ought, in the circumstances, to have accepted it. According to Mr. 
Chari here, there is some material in addition to the explanation offered by the 
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appellant which will go to rebut the presumption raised under s. 4(7) of the 
Act. He points out that there is the letter from D, S. Apte addressed to the 
appellant, defence exh. No. 32 collectively, which the appellant claims to have 
received on or after March 13, 1959, during his visit to Tolkeshwar. He says 
that this letter was produced by him immediately when the police official came 
to his cabin on April 6, 1959, and recovered from him a sum of Rs. 1,000 which 
the complainant had paid to him. He points out that this letter was in the 
same pocket in which the money was kept and says that it is conclusive to dis- 
prove that the money was received by way of bribe. He also relies upon the 
evidence of D. S. Apte. That evidence, however, does not go further than the 
letter. No evidence was, however, brought to our notice to show that the appel- 
lant had at any time asked the complainant to give any money by way of dona- 
tion to the temple and indeed there is evidence to the contrary to the effect that 
none of the persons interested in the temple had authorised the appellant to 
collect any money for meeting the expenses of repairs to the temple. It is 
because of these circumstances and because it believed the statement of the 
complainant that the appellant had asked him for a bribe that the High Court 
did not accept the appellant’s explanation that the money was paid by the com- 
plainant to him for being passed on to the temple trustee as true. The High 
Court disbelieved the evidence of Apte and held the letter to be worthless. In 
doing so it cannot be said that the High Court has acted unreasonably. It would, 
therefore, not be appropriate for us to place our own assessment on these two 
pieces of evidence. Further the question whether a presumption of law or 
fact stands rebutted by the evidence or other material on record is one of fact 
and not of law and this Court is slow to interfere with the view of facts taken 
by the High Court. No doubt, it will be open to this Court to examine the 
evidence for itself where the High Court has procieded upon an erroneous view 
as to the nature of the presumption or, again, where the assessment of facts made 
by the High Court is manifestly erroneous. The case before us does not suffer 
from either of these defects. In the circumstances we dismiss the appeal. 

A plea was made before us that in view of the age of the appellant and the 
fact that he was just about to retire when the prosecution was started we should 
reduce the sentence to the period already undergone, These circumstances were 
borne in mind by the learned Special Judge when he passed a substantive sen- 
tence of imprisonment of one year only though the maximum for the offence is 
seven years. We do not think that there is room for further reduction of the 
sentence, 

Appeal dismissed. 


Present: Mr. Justice S. J. Imam, Mr. Justice K. Subba Rao, Mr. Justice N. Rajagopala 
Ayyangar and Mr. Justice J. R. Mudholkar. 
GCHIMANLAL JAGJIVANDAS SHETH. v. THE STATE OF 
MAHARASHTRA.* 
Drugs Act (XXII of 1940), Sec. 3(b)—Whether absorbent cotton wool, roller bandages 
and gauze fall within definition of “drug” in s. 3(b). 
Absorbent cotton wool, roller bandages and gauze are substances used for or in 
the “treatment” within the meaning of s. 3(b) of the Drugs Act, 1940. 
Qua@re: Whether surgical instruments are “drugs” within the definition contained 
in s. 8(b) of the Drugs Act, 1940. 


Tue facts appear in the judgment. 


Rajni Patel, J. B. Dadachanji, O. C. Mathur and Ravinder Narain, for the 
appellant. : 
H. R. Khanna, R. H. Dhebar and R. N. Sachthey, for the respondent. 


* Decided, September 26, 1962. Criminal Appeal No. 107 of 1961. 
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Sussa Rao J. This appeal by special leave against the judgment of the High 
Court of Judicature at Bombay raises the question of construction of s. 3(b) of 
the Drugs Act, 1940, as amended by the Drugs (Amendment) Act, 1955, herein- 
after called the Act. 

This appeal has been argued on the basis of facts found by the High Court. 
The appellant was carrying on business in the name of Deepak Trading Corpo- 
ration at Bulakhidas Building, Vithaldas Road, Bombay. On December 27, 1958, 
the Sub-Inspector of Police accompanied by the Drug Inspector, raided the 
said building and found large quantities of absorbent cotton woal, roller band- 
ages, gauze and other things. It was found that the appellant was not only 
storing these goods in large quantities but was actually manufacturing them in 
Bombay and passing them off as though they were manufactured by a firm of 
repute in Secundrabad. The samples of the aforesaid articles and lint were sent 
to the Government Analyst, who reported that out of the samples sent to him 
only the lint was of standard quality and the other articles were not of standard 
quality. The appellant was prosecuted before the Presidency Magistrate, 16th 
Court, Bombay, for an offence under s. 18 of the Act, inter alta, for manufactur- 
ing drugs which were not of standard quality. The learned Presidency Magis- 
trate acquitted the appellant on the ground that the prosecution had failed to 
prove that the articles were in the possession of the appellant. The High Court 
on a resurvey of the evidence came to a different conclusion and found that the 
said articles were not only found in the possession of the appellant but also 
were manufactured by him and that they were below the standard prescribed. 
On the finding, it convicted the appellant and sentenced him to undergo rigor- 
ous imprisonment for three months and to pay a fine of Rs. 500 under each 
count. Hence the appeal. 

Though an attempt was made to argue that the said articles had not been 
proved to be below the prescribed standard, it was subsequently given up. The 
only question that was argued is whether the said articles are drugs within the 
meaning of s. 3(b) of the Act. The said section reads: 

“drug” includes:— 

(i) all medicines for internal or external use of human beings or animals and all 
substances intended to be used for or in the treatment, mitigation or prevention of disease 
in human beings or animals other than medicines and substances exclusively used or 
prepared for use in accordance with the Ayurvedic or Unani systems of medicine, and 

(4) such substances (other than food) intended to affect the structure or any function 
of the human body or intended to be used for the destruction of vermins or insects which 
cause disease in human beings or animals, as may be specified fram time to time by the 
Central Government by notification in the Official Gazette. 

The said definition of ‘‘drugs’’ is comprehensive enough to take in not only 
medicines but also substances intended to be used for or in the treatment of 
diseases of human beings or animals. This artificial definition introduces a dis- 
tinction between medicines and ‘substances which are not medicines strictly so- 
called. The expression ‘‘substances’’, therefore, must be something other than 
medicines but which are used for treatment. The part of the definition which 
is material for the present case is ‘‘substances intended to be used for or in the 
treatment’’. The appropriate meaning of the expression ‘‘substances’’ in the 
section is ‘‘things’’. It cannot be disputed, and indeed it is not disputed, that 
absorbent cotton wool, roller bandages and gauze are ‘‘substances’’ within the 
meaning of the said expression. If so, the next question is whether they are used 
for or in ‘‘treatment’’. The said articles are sterilized or otherwise treated to 
make them disinfectant and then used for surgical dressing; they are essential 
materials for treatment in surgical cases. Besides being aseptic these articles 
have to possess those qualities which are utilized in the treatment of diseases. 
Thus for instance, in the case of guaze—one of the articles concerned in this 
appeal—it has to conform to a-standard of absorbency in order that it might 
serve its purposes: otherwise the fluid which oozes is left to accumulate at the site 
of the wound or sore. The Legislature designedly extended the definition of 
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“drug” so as to take in substances which are necessary aids for treating surgical 
or other cases. The main object of the Act is to prevent sub-standards in drugs, 
presumably for maintaining high standards of medical treatment. That would 
certainly be defeated if the necessary concomitants of medical or surgical treat- 
ment were allowed to be diluted: the very same evil which the Act intends to 
eradicate would continue to subsist. Learned counsel submitted that surgical 
instrument would not fall within the definition and that gauze and lint would 
fall within the same class. It is not necessary for thé purpose of this appeal 
to define exhaustively ‘‘the substances’’ falling within the definition of ‘‘drugs’’ ; 
and we consider that whether or not surgical instruments are ‘‘drugs’’, the 
articles concerned in this case are. Learned counsel for the appellant sought to 
rely upon a report of a high powered committee consisting of expert doctors, who 
expressed the opinion in the report that as the surgical dressings did not come 
under the purview of the Drugs Act, no control on their quality was being exer- 
cised. Obviously, the opinion of the medical experts would not help us in 
construing a statutory provision. We, therefore, hold, agreeing with the High 
Court, that the said articles are substances used for or in the “treatment”? within 
the meaning of s. 3(b) of the Act. 

An impassioned appeal was made for reducing the sentences imposed upon 
the appellant. When a.similar argument was advanced in the High Court, it 
pointed out that this was a gross case where large quantities of spurious drugs 
had been manufactured by the appellant and passed off as goods manufactured 
by a firm of repute. The appellant was guilty of an anti-social act of ‘a very 
serious nature. In our view, the punishment of rigorous imprisonment for three 
months was more lenient than severe. There is no case for interference with 
the sentences. The appeal fails and is dismissed. 

Appeal dismissed. 


Present: Mr. Justice S. J. Imam, Mr. Justice Rajagopala Ayyangar and 
` Mr. Justice- J. R. Mudholkar. 


SHABIR HUSSAIN BHOLU v. THE STATE OF MAHARASHTRA.” 
Criminal Procedure Code (Act V of 1898), Secs. 479A, 476 to 479—Applicability of sa. 476 
to 479 where case falls within ambit of s. 479A'(1). 


The provisions of ss. 476 to 479 of the Criminal Procedure Code, 1898, are totally 
excluded where an offence is of the kind specified in s. 479A(1) of the Code. There- 
fore, only the provisions of s. 479A(1) must be resorted to by the Court for the 
purpose of making a complaint against a person for intentionally giving false evidence 
or for fabricating false evidence at any stage of the proceedings before it. 

Durga Prasad v. State of U. P.,’ Lal Behari v. State’ and State v. Premdas Sukrita- 
das,’ overruled. 

; Parshotam Lal v. Madan Lal’ and Amolak v. State! approved. 

Badullah v. State‘ and Jai Bir Singh v. Malkhan Singh,’ referred to. 

Where false evidence is given before the committing magistrate by a person who 
was later examined at the trial, the evidence given by him before the committing 
magistrate cannot properly be said to have been given in an independent proceeding. 


Tus facts appear in the judgment. 

Miss Kapila and Y. Kumar, for the appellant. 

D. R. Prem with R. H. Dhebar and BR. N. Sachthey, for the respondent. 

MUDHOLKAR J. In this appeal by special leave from the judgment of the 
Bombay High Court the question which arises for consideration is whether the 
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Chief Presidency Magistrate, Bombay, could not take cognizance of a complaint 
against the appellant for an offence under s. 193, Indian Penal Code, because 
the Additional Sessions Judge, Bombay, who filed that complaint had failed to 
follow the procedure laid down in s. 479-A of the Code of Criminal Procedure. 

The appellant was a witness for the prosecution at the trial of one Rafique 
Ahmed before the Additional Sessions Judge, Greater Bombay, for offences of 
murder and abetment of murder, along with two other persons. When the appel- 
lant had been examined as a witness before the committing magistwate he deposed 
that in his presence Rafique Ahmed had stabbed the deceased Chand while he 
was running away. When, however, he was examined at the trial before the 
Court of Sessions three months later the appellant stated that while he was 
standing on the threshold of his house he saw Rafique Ahmed and his two asso- 
ciates coming from the direction of the Muhammaden burial ground. According 
to him one of them had a dagger while the others had only sticks with them. 
He, however, did not see anything more because, as his children were frightened, 
he closed the door and remained inside. He disclaimed knowledge of what 
happened subsequently and in cross-examination stated that it was not true that 
he actually saw Rafique Ahmed stabbing the deceased. 

In his charge to the jury the learned Additional Sessions Judge who tried 
the case has brought out the fact that the appellant had made two widely diver- 
gent statements in regard to a certain part of the incident. The jury, after 
considering the entire evidence, returned a verdict of not guilty against Rafique 
Ahmed in respect of the offence under s. 302, Indian Penal Code, but found him 
guilty under s. 304, first part. It also found the other two accused persons 
guilty under s. 304, first part read with s. 109, Indian Penal Code. After the 
trial was over the learned Additional Sessions Judge came to the conclusion 
that proceedings should be taken against the appellant for intentionally giving 
false evidence. He, therefore, recorded a separate order which runs thus: 

“I direct that the Registrar, Sessions Court for Greater Bombay should take necessary 
steps for prosecution of witness Shabir Hussein Bholu for the offence of perjury in view 
of his deposition before the Committing Magistrate and his deposition in this Court, both 
of which are on oath but are at variance with each other.” 

In pursuance of this order a notice was issued against the appellant requiring 
him to show cause why he should not be prosecuted under s. 198, Indan Penal 
Code for making contradictory statements regarding the same incident. In pur- 
suance of that notice the appellant appeared before the Additional Sessions 
Judge and his counsel submitted that the contradictory statements were ascrib- 
able to the fact that the appellant was illiterate and that his mind was in a state 
of confusion. These contentions were rejected by the Additional Sessions Judge 
who made the notice absolute and ordered the complaint to be filed. Accordingly 
a complaint was filed under his signature before the Chief Presidency Magistrate, 
Bombay. The statements which were regarded by him as contradictory were also 
set out in that complaint. 

At the trial of the appellant before the Chief Presidency Magistrate an objec- 
tion was raised on his behalf that the provisions of s. 479-A, Code of Criminal 
Procedure, had not been complied with by the Additional Sessions Judge and 
that, consequently, the Chief Presidency Magistrate could not take cognizance 
of the offence. The objection was upheld by the Chief Presidency Magistrate 
and the appellant was ordered to be discharged. The State preferred an appli- 
cation for revision before the High Court which granted that application, set 
aside the discharge of the appellant and remanded the case for trial by the 
Chief Presidency Magistrate. 

It may be mentioned that in its order the High Court has observed that though 
the provisions of s. 479-A, Criminal Procedure Code, had not been complied with 
it was still open to the Chief Presidency Magistrate to take action on the com- 
plaint under ss. 476 to 479 of the Code of Criminal Procedure. 

Chapter XX XV of the Code of Criminal Procedure deals with ‘‘Proceedings 
in case of certain offences affecting the administration of justice.’’ Section 
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476 (1) provides that when any civil, revenue or criminal Court is of opinion 
that it is expedient in the intérests of justice that an enquiry should be made 
into any offence referred to in 4. 195(7), el. (b) or (c) which appears to have 
been committed in or in relatign to a proceeding in that Court, such Court may, 
after such preliminary inquiry, if any if it thinks necessary, record a finding 
to that effect and make a com}),int thereof in writing signed by the presiding 
officer of the Court and forward it to a Magistrate of the first class having juris- 
diction to dea} with the ease. Mhe offences referred to in cls. (b) and (c) of 
sub-s. (1) of s. 195 are those UG der gs 193 194 to 196, 199, 200, 205 to 211, 228, 
463/471, 475 or 476, Indian Peal Code. By s. 89 of Act XXVI of 1955, s. 479A 
was added in Ch. XXXV of th, Code of Criminal Procedure. The heading of 
that section is ae m Certain cases of false evidence.’’ This section pro- 
vides that notwithstanding ar ing contained in ss. 476 to 479, inclusive, when 
ried civil, E HE A urt is of opinion that any person appearing be- 
fore it i 2 edine, ogg in tionally given false evidence in any stage of the 
dicia BEE a one sttentionally fabricated false evidence for the pur- 
pers ee maed in nf Shige of the judicial proceeding, and that, for the 
ay ae E ai eh is expeltZY and fabrication of false evidence and in the 
hh eee Se ea ai ‘dient that such witness should be prosecuted for 
the offence which appears to F b itted by him. the Court shall at the 
time of the delivery of the jug2V° Veen committed by hm, yee 
: gment or final order disposing of such proceeding, 
record a finding to that eff Note theref 4 if it so thinks 
fit, after giving the witn stating its reasons therefor and may, 11 it so 2 
; sas “A an opportunity of being heard, make a complaint 
thereof in writing and fo : ] S aha 
RA 2 -ward it to a Magistrate of the first class having juris- 
diction to deal with the : : h 
roceedings shall be tay Offence. Sub-section (6) of s. 479-A provides that no 
t on for giving £e? under ss. 476 to 479, inclusive, for the prosecution 
one Laer A aan or fabricating false evidence, if in respect of such a per- 
AGE eae be taken under s. 479-A. Thus, bearing in mind the non- 
LA e commencement of s. 479-A and the provisions of sub-8. (6) 
it would follow that only the provisions of sub-s. (Z) of s. 479-A must be re- 
sorted to by the Court for the purpose of making a complaint against a person 
for intentionally giving false evidence or for intentionally fabricating false 
evidence at any stage of the proceedings before it. No doubt, Parliament when 
it enacted s. 479-A did not amend cls. (b) and (c) of s. 195(J) of the Code of 
Criminal Procedure and s. 193, Indian Penal Code which makes giving false 
evidence in a judicial proceeding punishable, ss. 194 and 195 which make giving 
or fabricating false evidence with intent to procuring the conviction of a person 
for committing certain offences punishable, and s. 463 and s. 467 which deal 
with offences of forgery and using forged documents as genuine, are still to be 
found in cls. (b) and (c) of sub-s. (7) of s. 195, Criminal Procedure Code. In 
view of this Mr. Prem who appears for the State contended that Parliament by 
not amending s. 195(/), cls. (b) and (c) has made it clear that the procedure to 
be followed in s. 479-A is only an alternative procedure to be followed in what 
he calls ‘‘flagrant cases.” In support of his argument he has relied on the deci- 
sion in Durga Prasad v. State of U. P. In that casa it was held that s. 479-A 
was enacted to give additional power to the Court authorising it to deal speedily 
with the more flagrant or serious cases of intentionally giving false evidence or 
intentionally fabricating evidence in judicial proceedings. It was also held there 
that the intention of Parliament in enacting s. 479-A was to deal with offences 
of perjury of a more serious type and that less serious type of offences which 
cannot be brought under the new provision will, therefore, have to be dealt with 
under s. 476 of the Code of Criminal Procedure. The Court, therefore, took the 
view that s. 479-A, Criminal Procedure Code, has not impliedly repealed s. 476 
of the Code in respect of all cases of witnesses giving or fabricating false evi- 
dence in judicial proceedings and so the provisions of s. 476 of the Code are still 
available for proceeding against witnesses whose cases cannot be brought under 
s. 479-A for one reason or another. He also referred to the decision in Lal 


1 [1959] A.LR. All. 744. 
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Behari v. State? where the same view was take: The learned Judges who 
decided the case dissented from the view taken #2 J% Bir Singh v. Malkhan 
Singh® to the effect that s. 479-A was a complete (ode in itself for dealing with 
all offences which fall within its ambit, Learned) C°Unsel further relied on the 
decision in Badullah v. State+ where it was held tht the Provisions of ss. 476 and 
479-A are not co-extensive and s. 479-A was adde@ 2. Ch. XXXV with the inten- 
tion of arming the Courts with another weapon with which to deal with the 
growing evil of perjury in a more effective manndt:_ 1t may be mentioned, how- 
ever, that in this case the question which arose 1°" COnsideration was whether 
a Court was required to proceed against a witnt errs s. 479-A where the 
evidence given by him before that Court was contre nga to the evidence given 
by that witness in a previous but separate judic yy procpnding. As we shall 
show presently this case is distinguishable from tas, Fe ore us. Learned 
counsel then referred to the decision in State v. ti H ukritadas in which 
it was held that s. 479-A does not contain an es 2usve and self-contained 
procedure relating to all cases of perjury but onla RAER . 4 a o Ta the 
Court acts suo motu at the time of declaring its jt S 1] eer z finding 
that a person appearing before it as a witness had rere rf hoc alse tg 
dence or has intentionally fabricated false evidence. iyin fale pie de ourt, while 
s. 479-A applies only to certain kinds of cases of ¢ the Jud beds Pai namely, 
serious, flagrant and patent cases of perjury where sasen ere a finding 
under s. 479-A (1), s. 476 applies to all othi479.a(]). -The o enny 
where the Judge has not recorded a finding under s. does not e a de onclusion 
arrived at by the Court was that sub-s. (6) of s. 479-Av of the aprellent canes of 
perjury from the operation of ss. 476 to 479. On beat Mader Tale i ance 
was placed before us on the decision in Parshotam Lal Visions of ss 476 ere it 
was held that the provisions of s. 479-A override the provi : to 479 


in so far as they relate to the giving of false evidence or fabri tag false evidence 


by a person who gives evidence during the course of the a T ne 
It was pointed out in this case that this section was enacted for enabling the 
Courts to deal with the specified offences more expeditiously and effectively and 
that the provisions were meant to be fair to both sides, that is, to bring a criminal 

to book promptly and not to harass him after a long time. Reliance was also 
placed on the decision in Amolak v. State’ where more or less the same view was 
taken and it was further pointed out that where a case is of a class which falls 
squarely within the ambit of s. 479-A (1) of the Code, the provisions of s. 476 to 

s. 479 are inapplicable. 


We cannot, said Miss Kapila, ignore the opening words of s. 479-A or the 
provisions of sub-s. (6) of s. 479-A. The inevitable effect of these provisions is 
to exclude the provisions of ss. 476 to 479 in respect of offences which are dealt 
with specifically in sub-s. (7). Restricting ourselves to a case where the offence 
consists of intentionally giving false evidence ‘‘in any stage of judicial proceed- 
ing’’ it is no doubt true that as under s. 476 it is the Court which disposes of 
such judicial proceeding which primarily has to act under s. 479-A. There does 
not appear to be any real distinction between s. 476 and s. 479-A as to the Court 
which can take action. Under s. 476 the action may proceed suo motu or on 
application while under s. 479-A no application seems to be contemplated. But 
there is nothing in this provision which makes a distinction between flagrant 
offences and offences which are not flagrant or between serious offences and 
offences which are not serious. For exercising the powers conferred by this 
section the Court has, in the first instance, to form an opinion that the person 
against whom complaint is to be lodged has committed one of the two categories 
of offences referred to therein. The second condition is that the Court has come 
to the conclusion that for the eradication of the evils of perjury and fabrication 


2 [1962] A.LR. All. 251. : A.LR. Bom. 483. 
3 [1958] ALR. All. 364. 6 [1959] A.I.R. Punjab 145. - 
4 [1961] ALR. All. 397. 7 [1961] ALR. Raj. 220. 


5 (1960) 62 Bom. L.R. 613, s.o. [1960] 
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of false evidence and in the interests of justice it is expedient that a witness 
should be prosecuted for an offence which appears to have been committed hy 
him. Having laid down these conditions s. 479-A prescribes the procedure to be 
followed by the Court. If the Court does not form an opinion that the witness 
has given intentionally false evidence or intentionally fabricated false evidence 
no question of making a complaint can properly arise. Similarly, where the 
Court has formed an opinion that though the witness has intentionally given 
false evidence, or intentionally fabricated false evidence the nature of the per- 
jury or fabrication committed by him is not such as to make it expedient in the 
interest of justice to make a complaint, it has a discretion not to make a com- 
plaint. But it does not follow from this that it can later on resort to s. 476 and 
make a complaint against the witness. For, even under s. 476 the Court must, 
before making a complaint, be satisfied that it was expedient in the interests of 
justice to make an enquiry into the offence committed by the witness. It could 
not be urged that where the’ Court wilfully refuses to record at the time of 
delivering the judgment or final order disposing of the proceedings before it 
that for the eradication of the evil of perjury and in the interests of justice it 
was expedient that the witness should be prosecuted for the offence which appears 
to have been committed by him it could later resort to the provisions of s. 476. 
The position must be the same where it fails to take action though it is open to 
it-to do so. It is not as if, as the learned counsel for the respondent suggests, 
that the Court has ah option to proceed under either s. 479-A or under s. 476 
and that if it does not take action under s. 479-A it can do so under s. 476. The 
jurisdiction of the Court to make a complaint against a person arises from the 
fact that that person has given’'false evidence or fabricated false evidence at any 
stage of the proceedings disposed of by it. The conditions required to be fulfilled 
by the Court and the procedure to be followed by it for the purpose of exercising 
its jurisdiction and making a complaint are not to be equated with the conditions 
which give the Court jurisdiction to make a complaint. From this it would 
follow that whereas s. 476 is a general provision dealing with the procedure to 
be followed in respect of a variety of offences affecting the, administration of 
justice, in so far as certain offences falling under ss. 193 to 195 and s. 471, Indian 
Penal Code, are concerned the Court before which that person has appeared as 
a witness and which disposed of the case can alone make a complaint. 


In our opinion, therefore, the view taken in the decisions relied upon’ by 
Mr. Prem is not correct and that the view taken in Parshotam Lal’s case and 
Amolak’s case to the effect that the provisions of ss. 476 to 479 are totally ex- 
cluded where an offence is of the kind specified in s. 479-A(/) is correct. . 


Mr. Prem then contended that there are two reasons why the provisions of 
. 5. 479-A, Criminal Procedure Code, would not apply to the case before us. The 
first reason, according to him, is that the trial was held by the Additional Ses- 
sions Judge with the aid of jury and that consequently there can be no oppor- 
tunity to the Additional Sessions Judge to record in his judgment a finding of 
the kind required by s. 479-A(J) and give his reasons for that finding. The 
second ground is that the complaint made by the Additional Sessions Judge 
mentions that contradictory statements were made in the case, one before him 
and a different one before the Committing Magistrate. Where such is the case 
the only provision, according to Mr. Prem, under which a complaint could be 
lodged is that contained in s. 476, Criminal Procedure Code. 


As regards the first point it has to be borne in mind that though it is for the 
jury to give’its verdict regarding the guilt or the innocence of the accused it is 
open to the Judge-to aceept or reject the verdict and, therefore, it is necessary 
for him to record a short judgment either accepting or rejecting the verdict. 
Where he rejects the verdict the law requires him to refer the case to the High 
Court under s, 307, Criminal Procedure Code. In either case he gets an oppor- 
tunity of recording the kind of finding which is required by s. 479-A (1). 


— 
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In so far as the second contention is concerned reliance is placed by Mr. Prem 
on Badullah’s case. There, as already stated, it was held that when contradictory 
statements are made in two different proceedings it cannot be predicated with 
certainty that the statement made in one of them is false unless of course there is 
sufficient material before the Court to come to a conclusion that the statement 
made before it is false so as to attract the application of s. 479-A. It was also held 
there that when the Court is inclined to the opinion that the statement made in 
the previous separate judicial ‘proceeding is false and the statement made before - 
itself is likely to be true, the Court has no power to proceed under s. 479-A. In 
his charge to the jury the learned Additional Sessions Judge placed before them 
the evidence given by the appellant at the trial and also the evidence of the 
appellant before the Committing Magistrate and asked them to decide whether 
to accept one or the other of the testimonies given by the appellant or whether 
to reject both. He also asked them to consider whether the reference made by 
the appellant to Chand, before the Committing Magistrate, was really to the 
deceased Abu Kana. The jury, as already stated, returned the verdict of guilty 
under s. 304, Part I. Of course, it cannot be said that the jury in arriving at the 
verdict placed reliance upon the evidence of the appellant tendered before the 
Court or rejected it. But it was open to the learned Additional Sessions Judge, 
after having accepted the verdict to say whether the evidence tendered at the 
trial was true or false. He has not chosen to do so. But, for considering the 
applicability of s. 479-A (7) what has to be borne in mind is that in a jury trial 
it is possible for the Judge to come to the conclusion that the statement made at 
the trial is false. If he comes to that conclusion, then, as rightly observed in 
Badullah’s case, he has no option but to proceed under s. 479-A(/), Criminal 
Procedure Code. 

The question then is whether he could act under this provision if he is unable 
to form an opinion one way or the other as to whether the evidence tendered at 
the trial is false or the evidence before the Committing Magistrate is false. What 
would be the position in such a case? If the proceedings before the Committing 
Magistrate must be held to be entirely separate proceedings then we agree with 
the Allahabad High Court that s. 479-A(1) would not apply. Could that be 
said about evidence given at the committal stage? Now, s. 479-A(J) speaks of 
false evidence given ‘‘in any stage of the judicial proceeding’’. The committal 
proceedings are a stage of the judicial proceedings before tha Sessions Judge. 
Jt seems to us, therefore, that where false evidence is given before the Commit- 
ting Magistrate by a person who was later examined at the trial, the evidence 
given by him before the Committing Magistrate cannot properly be said to have 
been given in an independent proceeding. The scheme of the Code is that before 
a person is tried for a grave offence by a Court of Sessoins an enquiry is to be 
made by a Magistrate for finding out whether there is a prima facie case against 
the accused and if he finds that there is such a prima faoie case to frame a charge 
against that person and commit him for trial before the Court of Sessions. No 
doubt, the evidence recorded before the Committing Magistrate is not deemed to 
be evidence recorded at the trial but the fact remains that the evidemce recorded 
by the Committing Magistrate can be transferred in certain circumstances to 
the record of the trial and taken into consideration in the same way in which 
evidence tendered at the trial can be taken into consideration. In view of these 
features which characterise the commitment proceedings we are of opinion that 
those proceedings can be regarded as part of the same judicial proceeding which 
culminated in the decision of the Court of Sessions. Upon that view it would 
follow that even when the Sessions Judge is unable to say which of the two con- 
tradictory statements is false or even where he is of opinion that the statement 
before the Committing Magistrate is false it is for him and and him alone to act 
under s. 479-A (1). We, therefore, reject both the aforesaid contentions of Mr. 
Prem. 

For these reasons we hold that the learned Chief Presidency Magistrate was 
right in discharging the appellant and that the High Court was in error in set- 
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ting aside the order of discharge and directing the Chief Presidency Magistrate 
to proceed on the basis that the complaint was made after following the proce- 
dure laid down in ss. 476 to 479, Code of Criminal Procedure. 


Appeal allowed. 


Present: Mr. Justice J. L. Kapur, Mr. Justice A. K. Sarkar and Mr. Justice M. Hidayatullah. 


BHIVA DOULU PATIL v. THE STATE OF MAHARASHTRA.* 
Indian Evidence Act (I of 1872), Secs. 133, 114 Mlustration (b)—Conviction of accused on 
uncorroborated testimony of accomplice whether permissible—Practice, 


The combined effect of s. 133 and s. 114, illustration (b), of the Indian Evidence Act, 
1872, is that though the conviction of an accused on the testimony of an accomplice 
cannot be said to be illegal yet the Courts will, as a matter of practice, not accept the 
evidence of such a witness without corroboration in material particulars. 

Rex v. Baskerville; Reg. v. Boyes* and Bhuboni Sahu v. The King; referred to. 


Tue facts appear in the judgment. 


G. C. Mathur, (amicus curiae), for the appellant. 
S. B. Jathar and R. N. Sachthey, for the respondent. 


Kapur J. This is an appeal against the judgment and order of the High 
Court of Bombay confirming the conviction of the appellant for an offence under 
s. 302, Indian Penal Code, read with s. 34 for the murder of one Lahu Vithu 
Patil on the night between May 23 and 24, 1960 at village Pasarde. 

Four persons Rama Krishna Patil accused No. 1, Bhiva Doulu Patil accused 
No. 2 (now appellant before us), Lahu Santu Patil accused No. 3 and Deoba 
approver P.W. 5 are alleged to have taken part in the murder of Lahu Vithu 
Patil. Rama Krishna Patil accused No. 1 was convicted of murder and sentenced 
to death but on appeal his sentence was reduced to one of imprisonment for life. 
The appellant was convicted as above stated and sentenced to imprisonment for 
life. Accused No. 3 Lahu Santu Patil was acquitted and the fourth participant 
Deoba turned appprover and is P. W. 5 

The case for the prosecution was that the appellant had a suspicion that the 
deceased had a liaison with his wife. He, the appellant, approached the approver 
and suggested that the deceased should be killed. This was on March 16, 1960. 
On March 17, 1960, Rama Krishna Patil accused No. 1 and appellant got a 
knife prepared by Nanu Santu Sutar P.W. 7 from æ crowbar. The deceased 
was a wrestler and he and his brothers used to sleep in the flelds and they also 
had dogs and for that reason the murder could not be committed for sometime. 
When rains set in, the deceased started sleeping at Patil’s Talim (gymnasium). 
There, on the night of the murder the deceased was killed with the knife which 
was used by Rama Krishna Patil accused No. 1. At that time the appellant 
had a torch and two others Lahu Santu Patil and Deoba were unarmed. Two 
blows were given by accused No. 1 one on the throat and the second one on the left 
side of the chest. At the place of the occurrence the assailants left a towel and 
a patka (turban). Both these articles have been found to belong to accused 
No. 1 Rama Krishna Patil. Hearing the noise and groaning of the deceased, 
Lahu Vithu Patil, other persons who were sleeping were awakened and one of 
them went and informed the brother of the deceased and then the first informa- 
tion report was made to the police but no names were mentioned therein. On 
June 6, 1960, Deoba was arrested on information received by Police Sub-Inspec- 
tor Mandke. On June 25, 1960, as a result of a statement made by accused 
No. 1 the knife which is alleged to have been used for the murder was recovered. 

* Decided, August 29, 1962. Criminal Appeal 2 (1861) 9 Cox. O.C. 32. 


No. 174 of 1961 3 (1949) L.R. 76 I.A. 147, s.o. 51 Bom. 
1 [1916] 2 K.B. 658. L.R. 956. 
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This knife is stated to be stained with blood but it has not been proved to be 
human blood. It may be stated that the knife was of rather unusually large 
dimensions. The two injuries on the deceased were very extensive and accord- 
ing ta the medical evidence they could have been caused with knife which was 
recovered. 

The question that arises in the present case is whether the statement of the 
approver has been corroborated in material particulars and qua the appel- 
lant. The trial Court convicted the appellant on the testimony of ,the approver 
and found corroboration for the approver’s testimony in the statement of Nanu 
Santu Sutar P.W. 7 who had prepared the knife alleged to have been used for 
the offence on March 17, 1960, and his motive to commit the murder because of 
the suspicion he had about his wife having a liaison with the deceased. These 
facts according to the learned Judge were sufficient to convict the appellant. The 
High Court on appeal found corroboration in material particulars; from the 
evidence of Santu P.W. 6 brother of Deoba-to whom Deoba had made a con- 
fession of his participation in the offence; the discovery of the knife at the 
instance of accused No. 1 and the knife being found blood-stained and the un- 
usual character of the knife which fitted in with the dimensions of the injuries 
caused to the deceased. From those facts the learned Judges came to the con- 
clusion that the approver Deoba was giving a true version of the occurrence, 
With great respect to the High Court we are unable to agree because without 
corroboration of the approver qua the appellant the conviction is unsustainable, 
the-law being that there should be corroboration of the approver in materal 
particulars and qua each accused. , 

The statement of Santu, brother of the approver, is no corroboration of the 
approver. It only means that approver made a confessional statement to his 
brother. That cannot be called, in the circumstances of this case, to be a corro- 
boration of the approver, The evidence of Nanu Santu Sutar P.W. 7 also cannot 
operate as a corroboration of the approver’s story because the knife- was got 
prepared by accused No. 1 and the appellant nine weeks before the murder and 
that fact by itself will not corroborate the charge under s. 302 read with s. 34 
of the Indian Penal Code against the appellant, The time gap between.the 
preparation of the knife and murder is great and it is possible in. such circum- 
stances that the appellant might have recanted and not proceeded with the 
commission of the offence. The finding of the. knife at the instance of accused 
No. 1 also is no corroboration of the approver’s story which would be sufficient to 
connect the appellant with the murder, under s. 34 of the Indian Penal Code. 
It may be that in this case the approver’s evidence was. sufficiently corroborated 
for the conviction of accused No. 1 upon which we express no opinion but-so 
far as the appellant is concerned we find that there is no corroboration of the 
approver’s story and it is not sufficient that there is evidence to corroborate the 
participation of aceused No. 1 in the murder. It is also necessary for there being 
independent corroboration of the participation of the appellant in the offence 
with which he has been charged. In these circumstances the conviction of the 
‘appellant is not sustainable. i 

coming to the above conclusion we have not been unmindful of the provi- 
sions of s. 133 of the Evidence Act which reads :— . 


. S. 133. “Än accomplice shall be a competent witness against an accused person; and a 
‘conviction is not illegal merely because it proceeds upon the uncorroborated testimony of 
an accomplice.” ; 

It cannot be doubted that under that section a conviction based merely on the 
uncorroboratéd testimony of an accomplice may not be illegal, the Courts never- 
theless cannot lose sight of the rule of prudence and practice which, in the words 
of Martin B. in Reg. v. Boyes,’ ‘‘has become so hallowed as to be deserving of 
‘Fespect’’ and the words of Lord Abinger ‘‘it deserves to have all the reverence 
of the law.” This rule of guidance is to be found in illustration (b) to s.-114 

J} (1861) 9 Cox. C.C. 32. 


1961.] BHIVA DOULU V. STATE (8.c.)—Kapur J. 849 


of the Evidence Act which is as follows :— 


“The court may presume that an accomplice is unworthy of credit, unless he is corro- 

borated in material particulars.” 
Both sections are part of one subjeet and have to be considered together. The 
Privy Council in Bhuboni Sahu v. The King,®- when its attention was drawn to 
the judgment of the Madras High Court in Rajagopal, In re where conviction 
was based upon the evidence of an accomplice supported by the statement of a 
co-accused, sgid as follows (p. 157): 

“| ,.Their Lordships...would nevertheless observe that courts should be slow to 
depart from the rule of prudence, based on long experience, which requires some inde- 
pendent evidence implicating the particular accused. The danger of acting on accomplice 
evidence is not merely that the accomplice is on his own admission a man of bad character 
who took part in the offence and afterwards to save himself betrayed his former associates, 
and who has placed himself in a position in which he can hardly fail to have a strong 
bias in favour of the prosecution; the real danger is that he is telling a story which in 
its general outline is true, and it is easy for him to work into the story matter which is 
untrue,” 

The combined effect of ss. 1383 and 114, ill. (b) may be stated as follows: 
According to the former, which is a rule of law, an accomplice is competent to 
give evidence and according to the latter which is a rule of practice it is almost 
always unsafe to convict upon his testimony alone. Therefore, though the con- 
viction of an accused on the testimony of an accomplice cannot be said to be 
illegal yet the Courts will, as a matter of practice, not accept the evidence of 
such a witness without corroboration in material particulars. The law may be 
stated in the words of Lord Reading C. J. in Rer v. Baskerville+ as follows 
(p. 663) :— 

“There is no doubt that the uncorroborated evidence of an accomplice is admissible 
in law: see R. v. Atwood.’ But it has long been a rule of practice at common. law for the 
judge to warn the jury of the danger of convicting a prisoner on the uncorroborated testi- 
money of an accomplice or accomplices, and in the discretion of the judge, to advise 
them not to convict upon such evidence; but the judge should point out to the jury 
that it is within their legal province to convict upon such unconfirmed: evidence: Reg, 
v. Stubbs’; In re Meunier.” 

We, therefore, allow this appeal, set aside the order of conviction and direct that 
the appellant be released forthwith. Appeal allowed: 


Present: The Hon’ble Mr. B. P. Sinha, Chief Justice, Mr. Justice Subba Rao, Mr. Justice 
N. Rajagopala Ayyangar, Mr. Justice J. R. Mudholkar and Mr. Justice T. L. 
Venkatarama Atyar. 


LAXMAN BALWANT BHOPATKAR v. THE CHARITY COMMISSIONER, 
BOMBAY.* 
Bombay Public Trusts Act (Bom. XXIX of 1950), Seca. 9(4), 2(13)—Political purpose 
whether a charitable purpose within s8. 9(4)—What is a political purpose. 


A “political purpose” is not a charitable purpose as being one “for the advancement 
of any other object of general public utility” within s. 9(4) of the Bombay Public 
Trusts Act, 1950. 

The achievement of a political purpose, in the sense of arousing, in the people the 
desire and instilling into them an imperative need to demand changes in the structure 

‘ of the administration and the mechanism by which they are governed, cannot be 
said to be the “advancement of an object of general public utility” within s. 9(4) of 
the Act, 


2 (1840) at 76 LA. 147, s.o. 51 Bom. 6 1Dears 555. 

L.R. 7_ [1894] 2 Q.B. 415. 
3 i944] Mad. 808, F.B. *Decided, May 1, 1962. Civil Appeal No. 
4 [1916] 2 K.B. 668. - 313 of 1958. 


5 (1787) 1 Leach 464, 
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Chichester Diocesan Fund and Board of Finance (Incorp.) v. Simpson? Commis- 
sioners for Special Purposes of Income Tax v. Pemsel,’ The Commissioners of Inland 
Revenue v. The Temperance Council of the Christian Churches of England and Wales,’ 
The Bonar Law Memorial Trust v. The Commissionera of Inland Revenue; Tetley, 
In re. National Provincial and Union Bank of England, Ld. v. Tetley; Tribune Press 
Trustees, Lahore v. Income-tax Commissioner,’ All India Spinners’ Assn, of Mirza- 
pur, Ahmedabad v. Commissioner of Income-tax of Bombay Presidency, Sind and 
Baluchistan’ and Re Hopkinson: Lloyds Bank Ltd. v. Baker; referred to. 


Tue facts are stated at 58 Bombay Law Reporter 741. : 


Veda Vyasa and S. G. Patwardhan, with Ganpat Rai, for the appellants. 
H. N. Sanyal, Additional Solicitor-General of India, and N. 8. Bindra, with 
R. H. Dhebar, for the respondent and the Intervener. 


Ayyanear J. [Sinha C.J., Mudholkar and Venkatarama Aiyar JJ., agreeing; 
Subba Rao J. dissenting]. This j is an appeal on a certificate of fitness granted 
by the High Court of Bombay under art. 183(7) (b) and (a) of the Constitution, 
and the question raised for consideration is whether the ‘‘Kesari & Mahratta 
Trust’’ of which the appellants are the trustees was or was not a ‘‘public trust” 
within the meaning of the Bombay Publie Trusts Act (XXIX of 1950) which it 
will be convenient to refer to as the Act. 


The Act which by its long title was enacted ‘‘to regulate and to make better 
provision for the administration of public, religious and charitable Trusts in 
ree State of Bombay’? came into force on August 14, 1950. Section 18 of -the 

et enacted: 


“18. (1) It shall be the duty of the trustee of a public trust to which this Act has 
been applied to make an application for the registration of the public trust....” 
Section 66 of the Act provides penalties:according to a table appended to it for 
contravention of the several sections set out in it and among the sections so in- 
eluded is s. 18(/). In this state of affairs the trustees of the appellant-trnst 
addressed on April 16, 1952, a communication to the Assistant Charity Commis- 
sioner, Poona region, Poona—being the authority empowered to effect the regis- 
tration of the Trust, if it was a public Trust—that ‘‘the Kesari & Mahratta 
Trust” was not a ‘‘public trust’’ within the meaning of the Act and submitted 
that it was not liable to be registered thereunder. Section 19 of the Act em- 
powers an Assistant Charity Commissioner to make an enquiry for ascertain- 
ing, inter alia, ‘‘whether a trust exists and whether such trust is a public 
Trust.” This officer held an enquiry under this provision, giving an opportu- 
nity to the trustees of the Trust to make representations and urge their conten- 
tions. Thereafter he recorded a finding under s. 20 of the Act that it was a 
public trust to which the Act applied and passed an order directing the trust 
to be registered. 


Section 70 of the Act-provides for appeals being filed against findings record- 
éd and orders passed under s. 20 by Assistant Charity Commissioners, to the 
Charity Commissioner, and the trustees availed themselves of this remedy and 
repeated their contentions before the Charity Commissioner. The appellate- 
authority, however, reached the same conclusion as the Assistant Charity Com- 
missioner and diamissed thd appeal. Section 72 of the Act enables a party 
aggrieved by the decision of the Charity Commissioner ‘under s. 70 on the ques- 
tion ‘‘whether a trust exists and whether such trust is a public trust’’ to apply 
to the Court to set aside the said decision. The trustees moved the Court under 
this provision but his application was dismissed by the learned District Judge, 


1 [1944] A.C. $41. we (1939) L.R. 66 LA. 241, s.0. 41 Bom. 
2 [1891] A.C. 531. 1160. 

3 liae) 10 Tax Cases 748. a (1944) L.R. 71 I.A. 169, 47 Bom, L.R. 
4 (1938) 17 Tax Cases 508. 233. 


5 [1923] 1 Ch. 258. 8 [1949] 1 AU E.R. 346. 
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Poona. It was from this judgment of the learned District Judge that the trust- 
ees filed an appeal to the High Court of Bombay who also dismissed the appeal 
but granted the certificate which has enabled the present appeal to be filed. 


It would be seen from the above narrative that the entire question raised by 
the appeal is concerned with whether the Kesari & Mahratta Trust was a ‘‘pub- 
lic trust” within the meaning of the Act so as to justify the order of the Assist- 
ant Charity Commissioner requiring the trustees to have the institution 
registered. Section 2 of the Act which contains definitions defines a public 
trust in cl. (79) thus: 

“...an express or constructive trust for either a public religious or charitable purpose 
or both....” 
to read only the portion relevant for this appeal. The other material provision 
is s. 9 of the Act which defines ‘‘charitable purpose’. The purposes defined 
inelude: 
(1) relief of poverty or distress, 
(2) education, 
(3) medical relief, and 
(4) the advancement of any other object of general publie utility, but 
does not melude a purpose which relates— 
(a) exclusively to sports, or 
(b) exclusively to religious teaching or worship. 
There are certain other provisions of the Act to which our attention was drawn 
during the course of the arguments but as both their construction. as well as 
their constitutional validity which were the subject of debate before us would 
arise only if the trust were a public charitable trust within the definition in 
s. 2(13) read with s. 9 , we propose immediately to proceed to consider the sub- 
mission made by learned counsel in relation to this crucial point. 


The trast in question was created by a deed dated August 16, 1920, by three 
persons. The first two authors of the trust were the sons of Lokmanya Bal 
Gangadhar Tilak who had died on August 1, 1920, leaving a will executed on 
April 5, 1918, to the terms of which we shall refer presently. The third execut- 
ant was the executor appointed by the deceased under his will. The trust-deed 
in its preamble refers to the execution of the will and after reciting the fact 
that the will was agreed to in all respects by the three executants, proceeds to 
state that the trust-deed in regard to the Kesari Printing Press Newspapers ete. 
was being executed in order that the objects recited in the will may be fulfilled. 
The trust-deed contains 13 clauses but of these those relevant for the conside- 
ration of the matters arising in the appeal are only two and they are els. 1 and 
8. Clause 1 specifies the objects of the trust, while cl. 8 makes provision for 
contingencies arising from the trustees becoming incapable of discharging their 
duties as well as from the institution ceasing to exist. It reads: 

“In the event of any of the said Trustees becoming incapable of discharging the 
duties of the Trust for any reason whatsoever, such person as, in the opinion of both 
the trustees, may be fit to discharge the duty in accordance with the wishes of the Loka- 
manya Tilak shall be appointed as a trustee for the perpetuation of this institution and 
Trust. If perchance, there is only one Trustee left for making.this appointment, he shall 
appoint a Trustee following the above policy. And all the rights of the Trustee of the 
said institution under this Trust deed, shall vest in the Trustee so appointed. If for 
any reason whatever, new Trustees are not appointed or none of the prior Trustees sur- 
vives, the panchas mentioned (under appointment of New Trustees by the Panchas) in 
clause 8, under the heading of ‘the Printing Press’ in the Will of the Lokamanya Tilak 
or the Panchas appointed in their own place by such Panchas shall appoint the new 
Trustees. But if such appointment of New Trustee is not made in the manner stated 
above, the Trust Estate shall revert to Nos. 1 and 2 of us or to their heirs, ‘Primarily’ 
in the capacity of Trustees as such. If for any reason this institution ceases functioning 
for the time being but if it is possible to revive that institution, such Trustees who may 
be present and fit to carry on the institution under this Trust-deed. However, if this 
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institution, ceases to exist, for any reason whatsoever, and it is thought that it is not 
possible to revive it at any time later on, the trust property shall be of the ownership 
of Nos. 1 and 2 of us or their heirs. The trustees of the institution individually, or 
their heirs shall have no private (personal) right whatever to this property.” 

It is only necessary to add that learned counsel for the appellant-trustees 
assured us that the appellants had no intention at all of abandoning the objects 
of the trust or ceasing to be bound by the terms of the trust-deed even in the 
event of our Holding that the trust was not a public charitable trust, but 
that cherishing as they did the memory of Lokmanya Tilak they would carry 
on the mission entrusted to them by the great leader for ever. As almost the 
entire argument in the ‘appeal before us as well as the decision against the ap- 
pedlants in the Courts below have rested wholly on the interpretation and legal 
effect of the provisions contained in «l. 1 it is necessary to set this out in full. 
The Trust deed is in Marathi and the following is its English translation ac- 
cepted by both parties: 

“This Trust deed has been made as a means to the fulfilment perpetually and un- 

interruptedly after the death of the late Lokamanya Bal Gangadhar Tilak of that very 
object of his with which he took all activities after he took charge of the newspapers— 
the Kesari and Maratha such as of spreading political education through the newspapers 
and thereby making people alive to their political rights and carrying on other multi- 
farious public activities conducive to the national ideal ete.” 
Palusing here, it is necessary to mention that the translation as it appears in the 
Paper Book reads ‘‘such as spreading national education through those news- 
papers ete.” It was, however, agreed that the adjective ‘‘national’’ was not a 
correct rendering of the Marathi expression ‘‘Rajakia’’ which was more accur- 
ately denoted by the word ‘‘political’’ and we, therefore, proceed on the trans- 
lation which was accepted before us by both the parties. 


It will be seen from the preamble and cl. 1 that the trust was brought into 
existence for the purpose of fulfilling the last wishes of the Lokmanya as ex- 
pressed in his will dated April 5, 1918. The terms of the will have, therefore, 
relevance for understanding the object sought to be achieved by the trust. The 
will was made in Colombo on April 5, 1918. Most of the dispositions of the will 
are'taken up with legacies to his sons but the disposition we are now concerned 
with- occurs in els. 3 and 4 of the will and we shall read the relevant portions of 
those clauses. Clause 3(/) which is headed ‘‘The Printing Press’’ reads: 

“I have made a public trust of the newspapers, the office, the printing press, the 

machine and the foundry, the newspaper library and security-money in respect of 
newspapers.” 
This, however, was not accurate; for though evidently the Lokmanya had in- 
tended to efeate_a trust, no formal deed therefor had been executed and it was 
this deficiency that was supplied by his sons and the executor appointed under 
the will. Clause 4 of the will is of relevance and it ran: 

“The policy of the papers (editorial policy) shall be kept as it is. Under no circum- 
stances shall it be changed.” 

The other provisions: of the will do not bear upon the points arising. in this 
appeal. 

The question now for our consideration is whether under cl. 1.of the deed 
of trust a public charitable trust has been created. Analysing the provisions -of 
the clause it would be seen that the prime object of the trust was the fulfilment 
of the basic purpose which animated the activities of the late Lokmanya and 
which he sought to aécomplish through the two newspapers—Kesari and 
Mahratta—after he took charge of them. This has to be read with the provision 
of the will directing the ‘continuance of the two newspapers with their policy 
entirely unchanged. As if in explanation or exemplification of this prime pur- 
pose we have the statement that the object the Lokmanya sought to achieve 
through the two newspapers was that of spreading political education and 
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thereby making the people alive to their political rights and carrying out other 
multifarious public activities conducive to the national ideal. 

Pausing here, it is necessary to mention that though the object of the trust 
was thus intimately bound up with the policy and purpose of the Kesari and 
Mahratta after the Lokmanya took charge of them, no evidence was led at any 
stage by either party as to what precisely was the policy or the object of the 
two newspapers which was sought to be achieved by the Lokmanya through 
them. Nor was evidence placed before the Court of the precise aims and objects 
which the Lokmanya inculeated by his teachings through these newspapers. It 
was possibly assumed that the life and ideas for which the Lokmanya stood, 
and in particular the matters which he considered as the prime purpose and 
policy of these two newspapers with which he was connected for over two de- 
cades, were matters of history so well-known to the Courts and authorities in 
Maharashtra and, therefore, on which no formal evidence was required to be 
adduced. We would, however, add that such evidence on the record would 
have lightened our task and that it is with this handicap that the point in con- 
troversy in the appeal has to be decided. 

This might be the convenient stage at which reference could be made to a 
previous occasion when the interpretation of the trust-deed with particular 
reference to the question of its character as a public charitable trust came up 
for consideration before the Courts. Section 4(3) of the Indian Income-tax Act, 
1922, exempts from income-tax ‘‘any income derived from property held under 
a trust or other legal obligation wholly for religious or charitable purpose in so 
fur as such income is applied or is accumulated for application to such religi- 
ous or charitable’ purpose....’’ The section carried a definition of ‘‘cha- 
ritable purpose’’ which was stated to include ‘‘relief of the poor, education, 
medical relief and the advancement of any other object of general public utility’’ 
which, it would be seen, is in terms the same as the definition of a ‘‘charitable 
purpose’ under the Act. The claim of ‘‘Kesari and Mahratta Trust’’ to ex- 
emption under this provision came up for consideration before the High Court 
of Bombay on a reference under s. 66(2) of the Indian Income-tax Act. The 
reference was heard by Beaumont C. J. and Rangnekar J. and the learned 
Chief Justice delivering the judgment of the Court said: 

“To my mind the trust which is.contained in cl. 1 of the deed is too vague and wide 
to be regarded as charitable trust within the meaning of the Income-tax Act. Some of 
the purposes, no doubt, are charitable but others are not and the whole of the funds may be 
applied to non-charitable purposes. The purposes include organising pyblic movements 
and even if you limit those general words by the words ‘calculated to promote the national 
ideal’, it seems to me impossible to say that the promotion of public movements calculated 
in the view of the trustees to promote the national ideal can be regarded as necessarily 
of public utility.” ` $ 

The learned Judges, therefore, held that the trust was not entitled to ex- 
emption under s. 4(3) of the Income-tax Act. Learned counsel for the appel- 
lant did not contend before us that this judgment was res judicata in these 
proceedings for the decision of the matter now before us, but as expressing the 
views of the learned Judges on the construction of the document whose inter- 
pretation is the subject of dispute in the present case. With these observations 
we shall put aside that decision and proceed to construe the terms of cl. (J) of 
the deed to find out how far the objects sought to be achieved are within the 
definition of ‘‘charitable purpose’’ within the Act. 

In doing this, it would be convenient first to set out the construction which 
found favour with the learned Judges of the High Court in the judgment 
now under appeal and then consider the submissions made by learned counsel 
on either side. Referring to cl. 1 and the matters to which it refers as needed 
to be done for fulfilling the objects of the trust, the learned Judges said that 
these were : (1) the awakening in the minds of the people a consciousness of 
their political rights by spreading the knowledge of polities through the news- 
papers ‘‘Kesari’’? and ‘‘Mahratta’’, and (2) organising various public move- 
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ments calculated to promote the national idea, They went on to state that the 
second purpose could not amount to a charitable purpose under the Bombay 
Public Trusts Act and observed (p. 745): 

“...As the nature and character of the public movements which were to be promoted 

for furthering the national ideal were not even indicated, much less specified, it seems 
impossible to say that the organisation of public movements which in the opinion of the 
trustees might be calculated to promote the national ideal can be regarded necessarily 
as an object of general public utility within the meaning of cl, (4) of s. 9 ofgthe Act. Those 
public movements would obviously not fall under any of the other clauses of s. 9 either. 
Clearly, therefore, the second of the two purposes mentioned in cl. 1 of the trust-deed 
cannot be considered a charitable purpose.” , 
They, however, were of the view that the first purpose, viz., of ‘‘awakening 
a consciousness of political rights among the people by spreading the know- 
ledge of politics through the newspapers’’ would be a charitable purpose. In this 
context they considered that the decisions of the English Courts that the attain- 
ment of political purposes would not be a charitable purpose as advancing an 
object of general publie utility could not be applied in India, and‘that even if 
the same were applicable, that under the trust-deed before them, the awaken- 
ing of political consciousness among the people was not identical with the ad- 
vancement of political objects and that the awakening of such consciousness 
need not necessarily be for achieving a political purpose, and political purpose 
being out of the way they considered that the awakening of such con- 
sciousness would be an advancement of an object of public utility. 

Several points were raised by learned counsel for the appellant in support 
of his contention that the trust-deed did not create a charitable trust. His first 
submission was that the learned Judges of the High Court were wrong in con- 
sidering that there were two objects to be subserved by the trust for the attain- 
ment of which the trust was founded, but only a single object and that that 
object was political in its nature and that consequently it was not a charitable 
purpose within the meaning of the law. His next submission was that even if 
there were two objects as the learned Judges of the High Court had held, they 
were not really independent objects but both of them were dominated by a single 
purpose which was political in its nature. At the base of both of these inter- 
pretations of the deed lay the submission that the object to be attained by the 
trust was political, and if so, it was not charitable. 

We consider that there is considerable force in the submission of learned 
counsel that the trust has been founded with a view to achieve a single objective 
or purpose, viz., ‘‘the fulfilment perpetually and uiinterruptedly’’ of ‘‘the 
object with which the late Lokmanya took up all activities after he took charge 
of the newspapers ‘Kesari’ ‘and ‘Mahratta’.’’ It might be that the activities for 
which the newspapers were utilised after he took charge of them disclosed 
more than that purpose, but the common link between every such line of acti- 
vity was that it stemmed from a political purpose, for the newspapers were 
made to serve as the vehicle for achieving his objectives. The question, there- 
fore, as to the purpose of the trust would have to be resolved by examining the 
various activities in which he himself engaged and the object with which he 
engaged in them, but the latter is not the basis upon which the High Court 
has proceeded in reaching a finding that the trust-deed disclosed a duality of 
purpose one of which the learned Judges recognised was not charitable but 
the other was held to be so. The words in the second limb of the first clause re- 
ferring to ‘‘the spreading of political education through the newspapers and 
thereby making people alive to their political rights’? and secondly ‘‘the carry-- 
ing on other multifarious public activities conducive to the national ideal’’ 
were really meant as illustrations of the activities undertaken by the late Lok- 
manya during his life-time as is manifest by the use of the words ‘‘such as’’ be- 
fore the clause. If the object with which the Lokmanya took up his activities 
after he assumed charge of the newspapers was dominated by a political pur- 
pose and the newspapers were used by him to achieve that objective, the illus- 
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trations of his activities set out in the clause must be similarly construed. But 
to this we shall revert later. 

This apart, there is one other way in which the matter might be approached. 
The learned Judges of the High Court have held that the object signified by 
the words ‘‘carrying on other multifarious public activities conducive to the 
national ideal’? was much too vague to serve as an object or purpose of an 
enforceable trust, for besides the vagueness involvéd in the description of the 
activity as ‘‘eqnducive to the national ideal ete.’’, there is a further vagueness 
introduced by the words ‘‘other multifarious public activities’. One mode of 
testing the validity of this object would be whether one could uphold the deed 
as constituting a valid enforceable charitable purpose if it had merely made 
provision for the trust-fund being utilized for carrying on ‘‘multifarious pub- 
lie activities conducive to the national ideal ete.’’ It is obvious that this ques- 
tion could be answered only in one way and that in favour of holding that the 
trust was too vague to be valid. If, therefore, the last portion of the clause was 
left out of account, two questions would have to be considered: (1) whether on 
a proper construction of cl. (1) read with the rest of the deed, the object sought 
to be achieved is or is not a single one, and (2) whether the object indicated by 
the words ‘‘spreading of political education through the newspapers and there- 
by making people alive to their political rights’’ would be a charitable purpose 
within the meaning of s. 9 of the Act? If the last part of cl. (1) were cut out, 
as too vague, the object of the trust would read, to quote the relevant words 
‘‘the fulfilment perpetually and uninterruptedly of the very object with which 
he (the Lokmanya) took up all activities after he took charge of the newspapers 
such as spreading political education through these newspapers and thereby 
making people alive to their political rights’’. We shall immediately proceed to 
deal with the import of the words ‘‘the very object with which he took up all 
activities after he took charge of the newspapers’’, but before we do so we might 
state that we have no hesitation in holding that the words of the clause we have 
just extracted, indicate but a single purpose, viz., the fulfilment of the objects 
with which Tilak took up all activities after he took charge of the two news- 
papers. 

We have earlier drawn attention to the feature that no evidence was placed 
before the authorities under the Act or before the Courts as to the object which 
the Lokmanya sought to achieve by the two newspapers. Learned counsel for 
the appellant invited our attention to the reported decision of the Bombay High 
Court where certain writings and articles of the late Lokmanya came up for 
consideration, and in particular to the articles which formed the subject-matter 
of the charges against the Lokmanya in prosecutions for sedition. But if one were 
confined to these, they must obviously give us only a partial and truncated idea 
of his activities and so are apt to afford but a distorted picture of the objects 
with which the two newspapers were conducted. We, therefore, examined the 
literature bearing on the life and work of this great leader and particularly two 
recent books on the topic ‘‘Bal Gangadhar Tilak by Parvate (1958) ’’ which was 
brought to our attention by Mr. Sanyal appearing for the respondent, and ‘‘ Lok- 
manya Tilak by Dhananjay Keer (September, 1959)’’. In doing so we have 
confined ourselves to the facts there stated and have refrained from taking 
into account the evaluation by the authors of Tilak’s activities or their comments 
on any particular views on public or social matters entertained by the subjects 
of their biography. 

As a result of this examination we gather the following facts which are of 
relevance to the point before us. Tilak, though he was associated with the two 
newspapers from their start in or about 1881, took over the editorship of the 
Kesari in 1887 and became the sole-proprietor of both the papers by 1893 and 
was in charge of their conduct till his death in 1920. Tilak was a public figure 
who dominated the political firmament of the country for near three decades. 
He was a rebel against political wrongs. He was a champion of all who were 
oppressed and conceived it as his sacred mission to rouse the people to a sense 
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of their wrongs and of their strength in winning their salvation, for it was his 
firm conviction that petty tyranny by the foreign bureaucracy was possible 
because of the ignorance of the people and their apathy to their condition. His 
ideas might be gleaned from his observation that people must fight for the 
vindication of their rights and that those who were unmoved at the sight of 
injustice and the high-handed policy of the Government, should not be regarded 
as human beings. The two newspapers were intended by Tilak to be the me- 
chanism by which the wrongs done to the people should be brqught home to 
them and their conscience roused to a sense of the injustices and oppressions to 
which they were subjected. In undertaking the responsibility of running the 
Kesari and Mahratta it was a clear indication of his resolve to throw himself 
camplotely into publie life and to devote himself to the task of the political 
ueation of the masses. He wrote in the Kesari about every public grievance 
and every public cause and this made him the champion of popular causes and 
a mass leader. The two, the Kesari and the Mahratta, were in no sense mere 
newspapers. They were primarily views-papers, vehicles of public opinion and 
the news they contained were carefully selected to be helpful to the views pro- 
pagated in them. Tilak looked upon Kesari as the chief vehicle for propagating 
his views as he wanted them to be disseminated as widely as possible. The 
‘objective determined its style; it was direct, simple, forthright. The papers 
championed the cause of the underdog and everywhere fought against injustice, 
contained a study of public complaints and grievances, exposed oppressive offl- 
cers, criticised fearlessly and made constructive suggestions for the reform of 
the administration and championed the people’s cause in every sense. During 
Tilak’s days Tilak and Kesari became synonymous terms. The Kesari had been 
the citadel of the national fight and remained impregnable even through repres- 
sive campaigns and became a national asset. It was Tilak’s confirmed view 
that the ills of the nation demanded political reforms and not immediate social 
reforms. Tilak challenged the right of the foreign bureaucracy to sit in legis- 
lative judgment on Indian society. It was the view of Tilak that respect 
must be paid to the prejudices of people and that one must try to make the 
humblest of them feel that he was one of them. Tilak was convinced of the 
futility of appeals to people made in the form of speeches and resolution with 
their eyes fixed towards Government and realised that the Indian National Con- 
gress with which he was closely associated from 1889 would be able to amelior- 
ate the condition of the people if the masses were attracted to it and their power 
harnessed to the chariot of the Congress. It was the main role in his life to 
stir up the people against their poverty, degradation and slavery. To foster 
opposition to British rule, to bring people into conflict with Government, and to 
make Government unpopular was the great aim of Tilak’s speeches, writings, and 
leadership. The enthusiasm and vigour of the people had to be utilised for 
keeping up their pride in the achievements of their ancestors and as a means 
of educating the common people. He sought to rouse the pride of the people 
in their past heroes so as to unify them into one body to achieve political libera- 
tion. His plea was that people should be taught what their rights were and 
how they could get their grievances redressed. That was the way: to increase 
the influence of the Congress. He taught people to act fearlessly though peace- 
fully and lawfully and get their grievances redressed, for the principle un- 
derlying his philosophy was that foreign yoke could be overthrown only when 
people were awakened and discontented, when it is not possible for a foreign 
Government to hold them under its sway. Without attracting the attention of 
the people to the unjust state of affairs no political progress was possible, nor 
reform in the administration. From about 1903 Tilak was gradually shifting 
to what the moderates used to call extremism, smouldering as he was at the apa- 
thy shown by the moderate leaders towards active politics. The Congress which 
gave occasion for orators brandishing polished phrases and ended with prayers 
and petitions had grown sterile. He was coming to realise that politics must 
cease to be the pastime of the old orators and title-holders. Though he felt 
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that the record of the Congress left no room for disappointment or despair, its 
triumph lay in awakening the soul of the nation. The moderates accepted Bri- 
tish rule as a divine dispensation but the militant nationalists led by Tilak 
refused to believe in the doctrine of divine dispensation. Aftey the partition 
of Bengal in 1905 and the agitation which followed it Tilak wrote articles dis- 
cussing the policy of boycott of foreign goods, and particularly of foreign 
cloth, and he considered that a boycott on a national scale was the proper remedy, 
but its results depended upon actions and not upon words. Tilak was then 
the spearhea@ of the Swadeshi movement, but even here it was fired and in- 
spired by a political purpose, for he said: 

“If the Indian Government dissociates itself from the commercial aspirations of the 
British Nation, then it will be time for Swadeshi workers to consider the question of dis- 
sociating their movement from politics, But so long as politics and commerce are blended 
together in the policy of the Government of India, it will be a blunder to dissociate Swa- 
deshi movement from politics.” 

And in the Kesari he declared that if it was unavoidable to use a foreign art- 
icle, they should give preference to articles produced in Asiatic countries and 
the next preference should be given to other European countries and America. 

It was Tilak who made it the mission of his life to arouse the people against 
political slavery and foreign rule. He resolved to organise the people under 
the banner of the Congress and to make it the real spokesman of the people. 
The two newspapers served as the vehicle through which he aimed to achieve 
these objects. Possibly nothing brings out more forcibly the purpose and aim 
of the Lokmanya which animated his conduct of the newspapers than a self- 
appraisal which is extracted in the biography by Parvate already referred to. 

A controversy arose in 1919 about Tilak’s neglect of or apathy to social re- 
form and his exclusive attention to political progress and there was an attack 
by Dr. Paranjpye on this aspect of the matter in an article in the Bombay 
Chronicle reviewing Tilak’s sins of omission and commission. Tilak published 
a rejoinder in which he reviewed his whole career. In the course of this letter 
Tilak said. 

“My views on political and social matters are well-known to the public. The charge 
against me is that my activity and propaganda are one-sided. I do not hold that social 
reconstruction must be undertaken prior to political emancipation. I attach greater 
importance to the latter.” 

Speaking of the Kesari he said, 

“It ig true that I made it an organ exclusively of political propaganda. I do not 
deny it, but at the same time let me point out that the political awakening in Maharashtra 
since then is more the work of this paper and my party than Mr. Paranjpye and the men 
of his ilk.” 

Before concluding this part of the case it is necessary to refer to an aspect 
of the matter arising out of our summary of the Lokmanya’s activities which 
he pursued through the two newspapers. It would be seen that he was wholly 
concerned with achieving the intimate association of the people and their 
representatives in the administration and governance of the country, and if 
possible, the entire elimination of foreign rule altogether, and the two news- 
papers were ‘utilised for educating and rousing people to achieve these. What 
Tilak’s policy or activities would hava been after complete independence had 
been achieved and the policy which he would have the papers pursue subse- 
quently is an interesting question, but one which we consider not relevant for 
the determination of the question before us. What we are concerned with is as 
regards the object which Tilak sought to achieve by conducting these news- 
papers, and to perpetuate which the trust was founded. 

The survey, though very inadequate, of the public life and activity of the 
Lokmanya in particular relationship with the two newspapers undoubtedly 
shows that his purpose in taking over and conducting the newspapers was 
clearly political, in the sense of seeking to achieve by means of rousing the con- 
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sciousness of the people to their condition, a political awareness, by which ad- 
justments of a political character would be demanded and enforced by the per- 
sons who imbibed those truths or were influenced by such writings. 


The next question to be considered is whether a political purpose, i.e., for 
educating people not on theories of political or social sciences as a subject of 
academic study, but for moving them to practical action to achieve govern- 
mental changes is or is not a charitable purpose. There was some debate be- 
fore us as to the import of the expression ‘‘charitable’’ and arguments were 
addressed in particular as to the exact point of difference between the concept 
of charity under the English law and that under the Indian law. No doubt, as 
pointed out by Lord Wright in Chichester Diocesan Fund and Board of 
Finance (Incorp.) v. Simpson’ the term ‘‘charity’’ has not, in England, al- 
ways had a precise connotation What constituted a charitable purpose has there 
been derived from the preamble of the Act 43 Elizabeth I Ch. IV (1601) which 
was taken to signify those purposes which would be held to be charitable. It is 
not necessary for us to set out the objects enumerated in that preamble but it 
was always considered that that list was not exhaustive though to decide whether 
a purpose was in Jaw charitable or not, it has been the practice of the English 
Courts to refer to that preamble, In these decisions besides the objects there 
enumerated, others which by analogy were deemed to be ‘‘within the spirit 
and intendment of that statute’? have been held to be charitable in the legal 
sense. Ever since however the judgment of Lord Macnaghten in Commission- 
ers for special Purposes of Income Tax v. Pemsel 2 the expression ‘‘ charitable 
purpose’’ has been understood to comprise four main heads: (1) relief of pov- 
erty, (2) advancement of education and learning, (3) advancement of religion, 
and (4) other purposes beneficial to the community or the advancement of 
objects of general public utility. As regards the last clause, Lord Macnaghten 
expressed the view that under English law there might be some purposes of 
general utility which might be charitable and some which might not be, the true 
test being whether the particular purpose was within the spirit and intention 
of the statute of Elizabeth. Whether the concept of charity under Indian law 
is or is not wider than what Lord Macnaghten considered to be the scope of 
charitable purpose in England does not really arise for consideration in the 
case before us, for we are bound by the terms of s. 9 of the Act which has defin- 
ed the several categories into which a charity might fall. 


It was not the contention of the respondent that the trust-deed constituted a 
charity under any other head than that of the fourth clause of s. 9, viz., ‘‘the ad- 
vancement of any other object of general public utility”. In saying so what we 
desire to point out is that it was not the contention of the respondent that by the 
reference to ‘‘political education”? in cl. 1 of the trust-deed, the charity was 
one for the advancement of ‘‘education’’ within s. 9(2). It would be seen that 
. ultimately the question to be decided is whether the achievement of a political 
purpose, in the sense of arousing, in people the desire and instilling into them 
an imperative need to demand changes in the structure of the administration 
and the mechanism by which they are governed, could be said to be the ‘‘ad- 
vancement of an object of general public utility”. Having regard to the very 
limited nature and scope of the question before us it is not necessary to consider 
the precise points of difference between the English law as understood by Lord 
Macnaghten and that which finds place in the Indian statutes dealing with the 
relevant topic. We say this because we have judgments of the Privy Council 
construing the terms of s. 4 of the Indian Income-tax Act of 1922 in which en- 
actment the purposes which are comprehended within the expression ‘‘charit- 
able’’ are defined in exactly the same manner as we find in s. 9 of the Act now 
in question and where, in particular, the learned Judges had to consider the 
question whether the achievement of a political purpose, as we have explained 
earlier, was a charitable purpose., : 


1 [1944] A.O. 341, at p. 353. 2 [1891] A.O. 531. 
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Before however referring to the Privy Council decisions it would be of 
advantage if we refer briefly to the decisions in England which have taken the 
view that if a purpose were political it is not charitable, i.e., it does not advance 
an object of general public utility. The earliest case to which we need make 
reference is the decision of Rowlatt J. in The Commissioners of Inland Revenue 
v. The Temperance Counctl of the Christian Churches of England and Wales.® 
It arose out of a claim by the Temperance Council for exemption from pay- 
ment of income-tax in respect of the income and dividends derived by the 
Council, on she ground that the Council was established for charitable pur- 
poses only. The purpose of the Council was ‘‘by united action to secure legis- 
lative and other temperance reform.’’ Dealing with this claim the learned 
Judge said (p. 572): 

“The work of the Council, it was provided, was to be of a strictly non-party character. 
That is a wholly irrelevant consideration. When it has been said that a political purpose 
is not a charitable purpose, that conclusion is not relevant, because political purposes are 
.or may be purposes mixed up with party politics; the word ‘political’ does not mean that 
in that connection at all.” 

The learned Judge went on to state that the object of the trust being to secure 
a certain line of legislation, it would not be a charitable trust. 

The Bonar Law Memorial Trust v. The Commissioners of Inland Revenue* 
is the next case to which reference might usefully be made. The donee under 
the trust was the Chairman, on the date of gift, of the central office of the 
Conservative Party and the fund was donated by an oral trust and a deed was 
executed after the death of the donor to secure the objectives with which’ the 
donor had made the gift. The objects were, inter alia, to honour the memory 
‘of Bonar Law (a. former leader of the Conservative Party), ‘‘to preserve a 
-historical building from destruction and to use it as a college for the education 
of persons in economies, political and social science, etc., with special reference 
to the devélopment of the British Constitution, and in such other subjects as 
‘the governing ‘body might deem desirable’’. The intention of the governing 
body was to'educate students in political principles and to exclude propaganda 
in support of a particular party, and students were admitted to the college 
-without any reference to their political beliefs or inclinations. It was, how- 
ever, conceded that the governors of the college and the members of the edu- 
cation committee were wholly composed of members of the Conservative Party 
and that lectures were given on the Conservative Party organisation but not 
on Liberal or Socialist organisation. The question before the Court related 
to the claim of this trust for exemption under the Income Tax Act. Finlay 
‘J. in rejecting the claim of the trust to the exemption, observed (p. 516): 

“It is necessary to ascertain exactly, as far as one can, what the question to be decided 
‘here is. It was suggested by Mr. Needham...that a trust for the promotion of Conserva- 
tive principles would be a good charitable trust. I am not prepared to hold that. In my 
opinion, there is no authority which has gone as far as that. It is true that Mr. Justice 
Stirling in the case of Scowcroft, In re Ormrod v. Wilkinson" left the matter open, but, 
in my opinion, on the present position of the authorities and also, as I think, on the 
principle of the thing, it is impossible to hold that a trust which is simply a trust for 
the propagation of the political principles of a particular party is a good charitable trust” 
The learned Judge then extracted a passage from the judgment of Russell J. 
in Tetley, In re.: National Provincial and Union Bank of England Ld. v. Tetley® 
reading: i 

“.,.Subsidising a newspaper for the promotion of particular political or fiscal opinions 
would be a patriotic purpose in the eyes of those who considered that the triumph of 
those opinions would be beneficial to the community. It would not be an application 
of funds for a charitable purpose.” 

` Scowcroft’s case which is referred to by Finlay J. is reported in [1898] 2 


8 (1926) 10 Tax Oas. 748. 4a [1898] 2 Oh. 638. 
4 (1933) 17 Tax Cas. 508. 5 [1923] 1 Oh, 258, at p. 262. 
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Ch. 638. Under a will a particular property was devised to be set apart ‘‘to 
be maintained for the furtherance of Conservative principles and for religious 
and mental improvement and to be kept free from intoxicants and dancing’’. 
The case before the Court arose on an originating summons taken out by the 
trustees of the will to determine the validity of the devise. It was urged in 
support of the summons, by counsel who disputed the validity of the disposition 
that a gift in furtherance of Conservative principles was not a good charitable 
gift and that as it was impossible to say how much was to be devoted to the 
advancement of the Conservative cause and how much to religious and mental 
improvement, the purpose was vitiated and the entire devise was void. On the 
other hand, it was the contention on behalf of the Attorney-General that the 
bequest for a religious purpose was good and was not vitiated by being asso- 
ciated with or intended to promote any particular views, unless such views be 
illegal or immoral. It was further urged on his behalf that the gift before the 
Court was not one merely for the furtherance of Conservative principles but 
for Conservative principles and religious and mental improvement, i.e., for 
religious and mental improvement in connection with Conservative principles 
and that looking at the substance of the gift they were really and principally 
for the mental and moral improvement of the villagers, and, not being invali- 
dated by the tinge of Conservative principles, were goad and valid charitable 
gifts. Stirling J. accepted this submission of the Attorney-General in support 
of the validity of the trust. The learned’ Judge said (p. 641): 

“ ..Whether or not a gift for the furtherance of Conservative principles is a good 
charitable gift is a question upon which I do not think it necessary to express any opinion 
in this case, because it seems to me that the reading which is suggested is not the true one, 
but that this is a gift for the furtherance of Conservative principles and religious and 
mental improvement in combination. It is either a gift for the furtherance of Conserva~- 
tive principles in such a way as to advance religious and mental improvement at the same 
time, or a gift for the furtherance of religious and mental improvement in accordance 
with Conservative principles; and in either case the furtherance of religious and mental 
improvement is, in my judgment, an essential portion of the gift. It is, therefore, a gift 
in one form or another for religious and mental improvement, no doubt in combination 
with the advancement of Conservative principles; but that limitation, it appears to 
me, is not sufficient to prevent it from being a perfectly good charitable gift, as undoubtedly 
it would be if it were a gift for the furtherance of religious and mental improvement 
alone.” 

In re Tetley, referred to by Finaly J. in the Bonar Law Memorial Trust 
case, was concerned with the validity of a bequest under which the trustees 
were directed to apply property ‘‘for such patriotic purposes or objects and 
such charitable object or objects in the British Empire as they in their absolute 
discretion should select”. The Court of Appeal affirming a jadgment of 
Russell J. held that a patriotic purpose might not necessarily be charitable and 
therefore the bequest was void. Dealing with the head of ‘‘Charity’’ relating 
to ‘‘trusts for purposes beneficial to the community’’ Warrington L.J. said 
(p. 272): 

“.,..You inquire what the divisions of charities are, and you come to the conclusion 
that there is one miscellaneous set of charities which can be classed under that head; but to 
deduce from that the notion that every purpose of general use to the community must 
be a charity is just about as logical as to draw from a statement in the report of an 
insurance society that ‘persons insured with us may be divided into men, women and 
children’ the deduction that ‘every man, every woman, and every child is insured in that 
society.’ It seems to me, therefore, that it is open to us to say, and we must say, that 
merely because a trust may be said to be for the general use of or for some purpose bene- 
ficial to the community it is not necessarily confined to ‘charitable purposes’ in the legal 
acceptation of that term...expression ‘patriotic purposes’, even if it be confined to purposes 
beneficial to the State, is not necessarily confined to charitable purposes, and a gift for 
‘patriotic purposes’ is therefore so uncertain as to be void.” 
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The position is summarised in Halsbury’s Laws of England® thus: 

“A trust for the attainment of political objects is invalid, not because it is ilegal— 
for everyone is at liberty to advocate or promote by any lawful means a change in the 
law—but because the court has no means of judging whether a proposed change in the 
law will or will not be for the public benefit, and therefore cannot say that a gift to secure 
the change is a charitable gift.” 

The law, as stated here, is an extract from the judgment of Lord Parker in 
Bowman v. Secular Society, Lamited.™ 


We shall now turn to the decisions of the Privy Council in appeals from 
India which bear upon the question as to whether a trust created for a political 
purpose or with a view to attaining political objects could be held to be a 
charitable trust within the meaning of the words ‘‘the advancement of an ob- 
ject of general public utility’. In the Tribune Press Trustees, Lahore v. 
Income-taz Commisstoner® the Court was concerned with the claim to exemp- 
tion under s. 4(3) of the Indian Income-tax Act which, as we have pointed 
out earlier, is, for purposes relevant in the present context, identical with s. 9 
of the Act. The exemption was claimed by the trustees of the Tribune Press 
under à trust which directed them ‘‘to maintain the said Press and newspaper 
in an efficient condition keeping up the liberal policy of the said newspaper 
and devoting the surplus income of the said Press and newspaper... in im- 
proving the said newspaper and placing it on a footing of permanency’’. It 
might be mentioned that evidence was placed before the Privy Council of 
selected issues of the newspaper which threw light on the character and the 
policy of the paper in the lifetime of the founder as explanatory of the direc- 
tion contained in the words ‘‘keeping up the liberal policy of the said news- 
paper’’, The reference under s. 66(2) of the Income-tax Act came before a 
Division Bench of the Lahore High Court and as the learned Judges were 
divided in their opinion, the question was referred to a full bench of three Judges 
and by a majority the learned Judges held that the income of the trust was 
not exempt. It was from this judgment that the trustees preferred the appeal 
to the Privy Council. Sir George Rankin, who delivered the judgment of the 
Judicial Committee, first rejected an argument which sought to sustain the 
charitable nature of the trust by a contention that the trust might be regarded 
as of an educational character, the submission being that the establishment and 
maintenance of an efficient newspaper catering to the needs of a populous dis- 
trict where there was need for such a paper fell within such a purpose. The 
next point that was urged had been that the property was held under a trust 
for ‘‘the advancement of an object of general publie utility’’. The learned 
Judge pointed out that the statutory law in India had for a long number of 
years and in several instances defined ‘‘charity’’ in the way in which it had 
been found in the Indian Ineome-tax Act with which they were concerned. 
Two of the learned Judges of the High Court had expressed an opinion that 
on the question whether a particular object or purpose was of general public 
utility, the true test was not what the Court considers to be beneficial to the 
public, but what the testator or the author of the trust considered to be so. 
This view was dissented from and: it was pointed out that if this were accepted, 
trusts might be established in perpetuity for the promotion of all kinds of 
fantastic (though not unlawful) objects. The Court had, therefore, a respon- 
sibility in the matter in coming to a decision as to the object of the trust and 
to discover whether it satisfied the statutory test of ‘‘advancing general public 
utility”. The Judicial Committee expressed its assent to the view that an 
eleemosynary element was not essential for a use being charitable and_so the 
fact that the newspaper was not given free to its subseribers, but only sold 
them for a price did not detract from the trust being charitable. Sir George 

6 Third Edn, Vol. 4, para h 523— 8 (1939) L.R. 66 I.A. 241, s.o. 41 Bom. 
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Rankin then dealt with the main objection that was taken to the trust: not 
being charitable and that was on the ground that the Tribune newspaper was 
intended by its founder to carry on political propaganda and was intended to 
be devoted to the advocacy of particular legislative measures considered by its 
founder to be measures of reform, and it was this political character which 
the respondents contended prevented the trust from being held to be an “object 
of general public utility’’. After referring to the various English decisions ` 
to most of which we have ourselves referred, the learned Judge proceeded 
(p. 255) : ë 

“These English decisions are in point in so far only as they illustrate the manner in 
which political objects, in the wide sense which includes projects for legislation in the 
interests of particular causes, affect the question whether the Court can regard a.trust 
as being one of general public utility.” 
He pointed out that it was not suggested by the Commissioner of Income-tax 
that the newspaper was intended to be a mere vehicle of political propaganda 
but was to be an instrument for the dissemination of news and for the ventila- 
tion of opinion upon all matters of public interest, and recorded his conclusion 
that questions of politics and legislation were discussed in the paper only as 
many other matters were discussed and that it had not been made out that a 
political purpose was the dominant purpose of the trust. He summarised the 
position stating that the object of the paper might fairly be described as ‘‘the 
object of supplying the Province with an organ of educated public opinion and 
that it should prima facie be held to be an object of general public utility. 
Having regard to the evidence before them as to the contents of the paper it 
was not a newspaper intended for the promotion of particular political or fiscal 
opinions.’’ f 

The next case to which we desire to make a reference is the decision in All 

India Spinners’ Assn. of Mirzapur, Ahmedabad v. Commissioner of Income-tan 
of Bombay Presidency, Sind and Boluchistan®. As the cause title itself would 
indicate, the point in dispute also related to whether the association was entitled 
to exemption in respect of its income tinder s. 4(3) (4) of the Income-tax Act. 
The Commissioner of Income-tax who made the reference to the High Court 
under s. 66(2) of the Income-tax Act of the question whether the income of the 
association was liable to income-tax and to super tax, expressed his opinion that 
the dominant purpose of the association was political because of the intimate 
connection between the association and the Indian National Congress and be- 
sides that the manner in which the association carried on business was in no way 
different from the activity of a trading concern. The High Court of Bombay 
answered the question in favour of the Revenue. The reason for this holding 
was that though the object of the association was ‘‘the relief of the poor’’, still 
the income which was being assessed to tax was not derived from ‘‘ property held 
under a trust for a religious or charitable purpose’’. There was no property 
as such from which the income was derived but the profits arose out of the sum 
total of the activities of the association, i.e., out of the business carried on by 
it and the fact that one of the objects was the relief of poor would not render 
the income derived exempt from tax. Quite a different and for our purposes 
a more relevant ground on which the case for revenue was rested was the aim 
of the association to afford relief to the poor, was coupled with another object 
of the trust which was the prevention of the importation of foreign cloth into 
India and, as the association was created with a view to assisting the All India 
Congress it was contended that therefore it had a political object. On appeal to 
the Judicial Committee, Lord Wright, who delivered the judgment of the Board, 
observed (p. 166): 

“| ,.They hold that the income sought to be assessed is income derived from property 
held under a trust or other legal obligation wholly for religious or charitable purposes.... 
It is now recognized that the Indian Act must be construed on its actual words, and is 


9 (1044) L.R. 71 LA. 159, s.o. 47 Bom. L.R. 233. ` 


1962.] LAXMAN V. OHARITY COMMB., BOMBAY (8.c.)—Ayyangar J. 868 


not to be governed by English decisions on the topic. The English decisions on the law 
of charities are not based on definite and precise statutory provisions, They have been 
developed in the course of more than three centuries by the Chancery Courts. The Act 
of 43 Elizabeth (1601) contained in a preamble a list of charitable objects which fell 
within the Act, and this was taken as a sort of chart or scheme which the court adopted 
as a ground-work for developing the law. In doing so they made liberal use of analogies, 
so that the modern English law can only be ascertained by considering a mass of parti- 
cular decisions, often difficult to reconcile....The difference in language in s. 4(3) from 
Macnaghten’s @lassification and particularly the inclusion in the Indian Act of the word 
‘public’ instead of the word ‘community’ is of importance The Indian Act gives a clear 
and succinct definition which, must be construed according to its actual language and 
meaning. English decisions have no binding authority on its construction, and though 
they may sometimes afford help or guidance, cannot relieve the Indian courts from thelr 
responsibilty of applying the language of the Act to the particular circumstances that 
emerge under conditions of Indian life....The statement of the object excludes...any 
question of profit making, and also excludes any element of party politics. Any participa- 
tion in political propaganda would be ultra vires....The real underlying object of the 
Association was to benefit the poor agriculturists in ‘the villages, specifically at that time 
of the year when they are not actively” engaged in agricultural operations....The primary 
object of the Association was thus the rélief of the poor...There is good ground for hold- 
ing that the purposes of the Association ‘included the advancement of other purposes of 
general public utility...Their exact scope may require on other occasions very careful 
consideration...Though the connection of the Association with the Congress was relied 
on as inconsistent with general public utility because it might be for the advancement 
primarily of a particular party, it is sufficiently clear that the Association’s purposes were 
independent of, and were not affected by, the purposes or propaganda of Congress.” 

On this reasoning the appeal ‘of the association was allowed. 


We consider that these two decisions of the Privy Council in so far as they 
hold that a political purpose, in the sense of a propaganda for the achievement 
of a political objective, is not a-charitable purpose, i.e., not one for the advance- 
ment of an object of, general public utility correctly interpret the Indian statute 
and the law i in India. _ Whatever differences there might be between the defini- 
tion of ‘‘charity’’ and ‘charitable purpose’’ in the “English and Indian law, 
we consider that there is.none so,far as regards ‘“political purposes’’ in the sense 
in which we have indicated earlier. In this context, it is significant that 
Chichester Diocesan Fund v. Simpsons, in which Lord Wright speaking 
in the Ilouse of Lords expounded the uncertainties of the English law as 
to the meaning of ‘‘charity’’ and the appeal of the All India Spinners’ Asso- 
ciation before the Judicial Committee were heard at about the same time, and 
in consequence the view of Lord Wright expressed in the latter decision that a 
political purpose is not an object of general publie utility even on the wider 
language of the Indian statute reinforces our conclusion on the point. Even 
though the concept of charity under the Indian law might be wider than as 
understood in England, particularly under the residuary head ‘‘advancement of 
an object of general utility’’, we consider that it would not inelnde a “‘ political 
purpose’’ in: the sense indicated already. 


The latest case on the point to which we would like to refer is a decision of 
Vaisey J. in Re Hopkinson: Lloyds Bank Ltd. v. Bakeri? for the reason that 
the learned Judge refers to all the earlier English cases to which we have al- 
ready adverted as also to the decision of the Privy Conneil in the Tribune case, 
The purpose of the trust as recited in the bequest was the creation of ‘‘an edu- 
cational fund to be utilized at the absolute. discretion of the trustecs for the 
advancement of adult education. with particular reference to the following 
purpose (but without limiting their discretion in applying the fund to adult 
education), that: is to say; the -education. of men and women off all classes on 
the lines of the. Labour Party’s memorandum headed ‘A Note on Education in 
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the Labour Party’. Vaisey J. held that the direction to the trustees to have 
particular reference to the memorandum of the Labour Party dominated the 
whole trust, forming its overriding and essential purpose which rendered the 
trust as one for the attainment of political objects and was not, therefore, charit- 
able. The learned Judge pointed out: 

“Political propaganda masquerading, using the word not in any sinister sense, as 
education is not charitable”, 
and went on to add (p. 350): S 


“The principle that legitimate and proper political aims and ambitions are not chari- 
table is far too well settled for me at this stage to attempt to depart from or refine upon it. 
I wish to make it clear that the purposes indicated in this memorandum and the purposes 
indicated by reference thereto in the testator’s will are lawful, legitimate, and, from the 
point of view of those who put them forward, wholly desirable and proper, but they are 
not charitable. The law has been laid down with clarity over a long period of time, 
and, if the trust is not charitable, it is one which the court cannot uphold. The 
reason for that, I think, is partly indicated in what was said, also by Russell J., in Hum- 
meltenberg, In re. Beatty v. London Spiritualistic Alllance™ namely, that, if the trust 
is one which the court could not administer if the trustees disclaimed their duties there- 
under, it would be a trust which could not be supported in law.” 

The decision in Scowcroft, the learned Judge observed, did not impinge up- 
on, or limit the effect of, the general proposition to which he referred. He 
concluded by saying that there could be no doubt that the testator’s object was, 
not education in the proper sense of that word, but the furtherance of his 
political views and the better equipping of those who make it their business to 
further them. 

We are clearly of the opinion that a ‘‘political purpose’’ is not a charitable 
purpose as being one ‘‘for the advancement of any other object of general 
public utility’’ within s. 9(4) of the Act. 

To summarise the position: : 

(1) The object for which ‘‘The Kesari & Mahratta Trust’’ was established 
was the achievement of a single purpose, viz., to continue in perpetuity the 
activities for the fulfilment of which Lokmanya Tilak took up the two news- 
papers. 

(2) The specification in cl. 1 of the trust-deed that these activities were 
‘‘directed to the spreading of political education through the newspapers and 
thereby making people alive to their political rights’’ was intended to describe 
the object of the Lokmanya in taking up the newspapers and correctly des- 
cribed the same, as seen from the public life and activities of Tilak, particularly 
in the matter of his conduct of the two newspapers. 

(3) The two newspapers were designed by the Lokmanya to be the vehicle 
for educating the mass of the population to a sense of the grievances suffered 
by them under foreign rulers, with a view to rouse them to political action and 
demand a share in Government. He was a full-time politician. At a time 
when Indian men of learning were eulogising British rule and the masses were 
inert and lethargic and oblivious to their degradation, Lokmanya, by his pro- 
paganda and leadership sought to infuse into the minds of the masses self- 
respect and courage. By his. writings in these papers, Tilak demonstrated to 
the people that the foreign rule rested on no moral foundation and when he 
made people realise this , the achievement of freedom became assured. That is 
why Tilak has been aptly termed the father of India’s freedom struggle. 

(4) The life mission of Lokmanya which he sought to achieve and achieved 
through the two newspapers, and which is set out in the trust-deed as the object 
for which the trust was founded was, therefore, a political purpose. 

(5) A political purpose is not charitable under s. 9 of the Act and hence, 
the Trust was not required to be registered under s. 18 of the Act, and the order 
of the Assistant Charity Commissioner confirmed by the Charity Commissioner, 
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directing the trust to be registered was erroneous and should have been set 
aside by the District Court of Poona in Miscellaneous Application No. 825 of 
1954. 

The appeal is, accordingly, allowed and the order of the Assistant Charity 
Commissioner directing the trust to be registered confirmed by the Charity 
Commissioner on appeal is set aside. The appellants will be entitled to their 
costs in all the Courts. 


Sussa Rao’J. I have had the advantage of perusing the judgment prepared 
by Rajagopala Ayyangar J. and I regret my inability to agree. The facts 
are fully stated in the judgment of my learned brother and I need not restate 
them here, except to the extent necessary for appreciating the question raised 
in this case. 

Bal Gangadhar Tilak executed a will on April 5, 1918, and died on August 
1, 1920. On August 16, 1920, his two sons and the executor appointed by him 
under the will executed a trust deed, exh. 12, in respect of two newspapers, ‘‘The 
Kesari” and “The Mahratta’’, and the property and the machinery pertaining 
thereto. The question is whether the trust created under the said document 
is a publie trust within the meaning of the Bombay Public Trusts Act, 1950 
(Bombay Act XXIX of 1950), hereinafter called the Act. The material pro- 
visions of the Act read: 3 


“Section 2. (13) ‘public trust’ means an express or constructive trust for either a 
public religious or charitable purpose or both and includes a temple, a math, a wakf, a 
dharmada or any other religious or charitable endowment and a society formed either 
for a religious or charitable purpose or for both and registered under the Societies Re- 
gistration Act, 1860.” l 

“Section 9. For the purpose of this Act, a charitable purpose includes— 

(1) relief of poverty or distress, 

(2) education, 

(3) medical relief, and 

(4) the advancement of any other object of general public utility, but does not in- 
clude a purpose which relates— 

(a) exclusively to sports, or 

(b) exclusively to religious teaching or worship.” 

The Bombay High Court held that the purposes of the trust were, (1) 
awakening in the minds of the people a conciousness of their political rights 
by spreading the knowledge of politics through the newspapers ‘‘The Kesari”? 
and ‘‘The Mahratta’’, and (2) organizing various public movements calculated 
to promote the national ideal; and held that the first was a charitable purpose 
and the second was not. As the Charity Commissioner, Bombay, did not file 
any appeal questioning the finding of the Bombay High Court in so far as it 
went against him, I shall assume the correctness of the said finding, and proceed 
to consider whether the first purpose is also not a charitable purpose as is 
contended before us on behalf of the appellants. 

Before doing so, it would be convenient to consider the scope of s. 9(4) of 
the Act, for it is agreed that the trust is not covered by the other clauses of 
the section. It is commonplace to observe that where the language of an Act 
is clear and explicit, we must give effect to it, for the words of the statute speak 
the intention of the Legislature. When the words of a statute are nnambigu- 
ous, it would be safe to consider them without reference to cases. The words 
of cl. (4) of s. 9 of the Act are of the widest amplitude and are free from any 
ambiguity. The key-words are ‘‘general public utility’’. ‘‘General’’ means 
pertaining to a whole class; ‘‘public’’ means the body of the people at large, 
including any class of the public; ‘‘utility’’ means usefulness. Therefore, the 
advancement of any object of usefulness or henefit to the public or a section 
of the public, as distinguished from an individual or group of individuals, is a 
charitable purpose. The clause excludes expressly two purposes, namely, a 
purpose which relates exclusively to sports and a purpose which relates ex- 
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clusively to religious teaching or worship, from the purposes mentioned in 
el. (4) indicating thereby that all objects of general public utility, except those 
expressly excluded therefrom, are included in the general words used in el. (4). 
Whenever a question arises whether a particular purpose is a charitable one 
within the meaning of that clause, one has to ask the question whether its object 
is to benefit the public. 

Before I consider the English case-law developed in the peculiar circum- 
stances of that country, which is more likely to obstruct than to clear the path 
of construction of an Indian statute, let me look at the terms of the trust deed 
to ascertain whether the purpose of it was one of general public utility as indi- 
cated above. 

The relevant part of the trust deed reads: 

“This trust deed is made as a means to the fulfilment perpetually and uninterruptedly 
after the death of late Lokamanya Bal Gangadhar Tilak of that very object of his with 
which he took up all activities, after he took charge of the newspapers “The Kesari” 
and “The Mahratta”’, such as of spreading national education through those newspapers 
and thereby making people alive to their political rights and carrying on other multi- 
farious public activities conducive to the national ideal etc.” 

I am omitting from my consideration the last clause of the trust deed, namely, 
“carrying on other multifarious public activities conducive to the national 
ideal ete.’’, as the High Court has held that that clause does not indicate a 
charitable purpose and there is no appeal by the respondent against that finding. 
I should not be understood to have expressed any view on the correctness of 
that finding. The opening words show that the trust-deed was executed for 
“the fulfilment perpetually and uninterruptedly the object of late Bal Gan- 
gadhar Tilak.” The adverbial phrase ‘‘perpetually and uninterruptedly’’ in- 
dieates beyond any reasonable doubt that the object was not a temporary one 
but was such that it should be carried on for ever. - This excludes any idea that 
the object was merely to replace the British Government by an Indian Govern- 
ment, for, in that event, the object would come to an end with the achievement 
of independence. The object, therefore, must be something higher than a mere 
change of political power from the British to the Indian hands. The next part 
of the trust-deed gives a clue to the scope of the object. The activities men- 
tioned therein reflect the content of the object. The activities mentioned are 
those that Bal Gangadhar Tilak carried on after he took charge of the news- 
papers ‘‘The Kesari” and ‘‘The Mahratta.’? The nature of the activities is 
indicated and it is the spreading of national education through those news- 
papers and thereby making the people alive to their political rights. The words 
“such as’’ indicate that the said activity is not exhaustive of the object of Bal 
Gangadhar Tilak, but is only illustrative of the activities. The question, there- 
fore, is whether the activities, such as spreading of national education through 
the newspapers and thereby making the people alive to their political rights, are 
of charitable nature within the meaning of s. 9(4) of the Act. It may be men- 
tioned that learned counsel for the appellants argued that the words ‘‘national 
eduecation’’ do not correctly represent the expression in Marathi language and 
that he would like us to read in the place of ‘‘national education’’ the words 
‘political education’’. In the High Court this translation has been accepted 
as the correct oue and it is not advisable or proper for this Court to allow the 
counsel to question at this stage the correctness of the said translation. India is 
a multilingual country and appeals come to this Court from different areas 
speaking different languages. The Judges of this Court do not understand all 
the languages. In the circumstances ordinarily this Court shall aecept the 
official translation as correct. The expression ‘‘national education’’ excludes 
the idea that the said education is intended to cover, or confined to, any parti- 
cular group. A uation can be educated in different ways and one of the ways 
is certainly by spreading ideas through well conducted newspapers. While 
“The Mahratta’’ published in English may reach only the intelligentsia, ‘‘The 
Kesari’’ published in Marathi may enlighten the uneducated people—I am using 
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this word in the limited sense of people who are not educated in English— 
spread over the innumerable villages of the Marathi speaking area, The nature 
of the education sought to be imparted is described’as one to make the people 
alive to their political rights. To make the people conscious of their political 
rights is not the same thing as to indoctrinate them in the ideology of a parti- 
cular political party. Political rights have been defined in Corpus Juris, Vol. 
49, p. 1076 thus: 

“Those whieh may be exercised in the formation or administration of the government; 
the power to participate, directly or indirectly, in the establishment or management of 
the government; those rights which belong to a nation, or to a citizen, or to an individual 
member of a nation, so distinguished from civil rights, namely, local rights, of a citizen.” 
In Cyclopedie Law Directory, 3rd edn., the meaning of the expression ‘‘politi- 
eal rights’’ is given as follows: 

“A political right is a right exercisable in the establishment or administration of 

government, while a civil right is a right accorded to every member of a distinct commu- 
nity or nation with reference to property, family or marriage, and the like. Political 
rights consist in the power to participate, directly or indirectly, in the establishment or 
management of government.” 
Political rights, therefore, are not rights pertaining to any particular political 
party. They are rights of every citizen irrespective of his party affiliations, 
which he is entitled to exercise in the formation or administration of a govern- 
ment. In the context of a modern State, education in political rights may 
include diverse aspects of it, such as, political, economical, social ete. It is 
the fundamental of any good government of a State that the people belonging 
to that State shall know their political rights. The importance of the said edu- 
cation has no relation to the form of government existing at a particular time. 
It is important both in a self-governing State as well as in a colonial State. 
Unless the people know their rights, they cannot work either for their freedom 
or elect proper persons to represent them after attaining freedom. No educa- 
tion is more important than political science, for not only good government 
but also the maintenance of independence, to a large extent, depends upon the 
political consciousness of the people of a particular State. If that be so, I 
find it impossible to say that spreading of national or even political education 
to make people conscious of their political rights is not an object of general 
public utility within the meaning of s. 9(4) of the Act. It is said that the 
activities of Tilak were subversive in character and were directed to change 
the form of government, that is, to replace the foreign government with a 
national government; that his object was to break law and, therefore, was not 
a charitable one. This argument does great injustice to Tilak, who was on all 
accounts a great patriot of his days. No material has been placed before this 
Court to characterise him as a political opportunist or a person whose sole 
object was to wrest the political control from the British Government by any 
means, foul or fair. Indeed he has now become a historic figure and in the 
absence of any material before us, I think I am justified in looking into some 
reputed book on the life of Tilak. 

In Tahmankar’s ‘‘Lokamanya Tilak’’ the objects with which the newspapers 
‘The Kesari” in Marathi and ‘‘The Mahratta’’ in English were started are 
given thus at p. 26: 

“Tt was in order to lay the corner-stone of a future revolution that Tilak and his 
co-workers decided to launch two newspapers, the Kesari, written in Marathi, and 
the Mahratta in English. The prospectus, published in 1880,...boldly declared that Kesari 
would deal comprehensively with political and economic conditions in the country, carry 
objective literary reviews of new works in Marathi, and would particularly emphasize 
and spotlight the course of world events and politics.” 

In the leading article of the first issue of Kesari dated January 4, 1881, it was 
stated, referring to Britain, thus: 

“In that country, through the powerful medium of the Press, a vigilant eye is kept on 
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the public conduct of every functionary from the highest to the lowest—from the Prime 
Minister to the pettiest civil servant—which has enabled the British to enjoy a reasonable 
guarantee that no case of injustice should long remain concealed and unexposed.” 

The editor of the newspaper also declared his intention to try to improve social 
conditions by frankly telling the people what was evil and harmful in their 
way of life. The same author defines briefly the objects of the two newspapers 
thus at p. 27: 

“Kesari was to cateri for the needs of the mass of ignorant population, who have 

geherally no idea of what passes around them and who therefore must*be given the 
knowledge of such topics as concern their everyday life by writings on literary, social, 
political, moral and economic subjects. The Mahratta, on the other hand, kept in view 
the more advanced portion of the community, who require to be provided with material 
for thinking intelligently on the important topics of the day. The tone and temper of 
Kesari were democratic; its aim was popular education and public agitation. The Mah- 
ratta was to serve as the authoritative organ of educated public opinion in Maharashtra, 
It discussed comprehensively every question of high politics, and offered its readers a 
selection of the views of foreign and Indian journals and publicists on the questions of 
the day.” 
Though Tilak was in the beginning closely associated with the papers, later on 
he took over the editorship of both the newspapers and became their sole pro- 
prietor. The author describes how the papers were moulded in the hands of 
Tilak, at p. 39: ` 

“Kesari was produced not to entertain the people, but to instruct and guide them. It 
was a newspaper for the people and its purpose was to make them think and act. Tilak 
was an editor-philosopher who had a message to give to his readers and he gave it with 
fre and imagination. There was nothing mealy-mouthed about his writing. In a down- 
right, frank and robust style week after week Tilak poured out hig soul on day-to-day 
problems, economic questions, philosophical ideas, historical researches, literature and art,” 
Tilak was a great savant. He lived and worked when India was a servile 
country. He had a great vision and that was India as a united, strong, pros- 
perous, civilized and democratic country. He was not a person embroiled in 
party-politics, trying to build up a political career for himself. He lived, 
worked and died for 4 national cause. His activities and ideals were mostly, 
though not wholly, reflected in the two newspapers, ‘‘The Kesari’’ and ‘‘The 
Mahratta’’, two leading newspapers of the day which propagated his views 
not only throughout the Marathi speaking part of the country but also in other 
parts thereof. Through his papers, he gave information on various subjects, 
literary, political, social, moral, economic, etc. His papers created an atmos- 
phere for constructive work in that part of the country and elsewhere, and 
supported many movements calculated to improve the conditions of the people. 
Subjects as varied as famine relief, prostitution, swadesi, plague relief, Bengal 
partition, Home-rule movement, national integration, and such other political 
and social movements, found powerful expression in the said newspapers. In 
short, his papers pleaded for the social, political, cultural and economic re- 
generation of the country. They were not confined to the narrow ideal of just 
replacing the foreign government by a national one, though it was an important 
step in the regeneration of the country. 

Can the objects of this great man, reflected, propagated and pursued by the 
said papers, be characterized as those not in the general public interest? To 
say that the object of a trust for a village school, hospital or choultry is one of 
general public utility and to deny that character to a trust created for pursuing 
the objects of Tilak, that is, the regeneration of the country, is to make a mockery 
of the section. What trust could be more in the interest of the public than 
that created to educate them in their political rights so that they could know 
their rights, understand and appreciate the problems of their country, and 
contribute their mite to its progress and prosperity? 

It is said that Tilak was a leader of only one of the parties and his activities 
were analogous to those of a leader of a political party in England. It is true 
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that in the days of Tilak there were also patriotic gentlemen who preferred to 
achieve independence by a circuitous and slow path and there were also self- 
seekers who built up their career on the sacrifices of their fellow citizens. But 
then there were no political parties in the sense they are in England and are 
now in India. Tilak was not an ordinary politician indulging in party polities 
to build up his career. His lifetime was spent in educating the people with a 
view to realise his vision. - To class him as a party politician with a view to 
import the English law in the construction of the trust-deed is, to say the 
least, to ignore*the facts of history and to belittle the great contribution made 
by Tilak in the country’s cause. His work must be evaluated not on party but 
on a national level. It is, therefore, clear that the object of Tilak, after he 
took over the newspapers, was to work for regeneration of the country, and he 
thought, and rightly too, that national education through newspapers and there- 
by making people alive to their political rights was the most important item in 
the uplift of the country. The trust executed to perpetuate the said object 
is clearly a trust for general public utility within the meaning of s. 9(4) of 
the Act. 

But it is said that the objects are not of public utility, because some of the 
English Judges—for whom I have the greatest respect—said that political pur- 
poses are not charitable purposes. Ordinarily I would have been inclined to 
drop any reference to English decisions had it not been for the copious citations 
at the Bar. I would, therefore, briefly notice the decisions cited at the Bar 
defining ‘‘charitable purposes’’ under the English law on the basis of which an 
attempt is made to curtail or circumscribe the scope of cl. (4) of s. 9 of the 
Act. In this connection it is necessary to bear in mind the caution administered 
by the decisions of highest authority when similar attempts were made to import 
English law in the matter of construction of Indian statutes. In All India 
Spinners’ Assn. of Mirzapur, Ahmedabad v. Commissioner of Income-tax of 
Bombay Presidency, Sind and Baluchistan’, the Judicial Committee had to con- 
sider the scope of s. 4(3)(4) of the Indian Income-tax Act. In that decision, 
Lord Wright, speaking for the Board, observed: 

“|. . It is now recognized that the Indian Act must be construed on its actual words, and 

is not to be governed by English decisions on the topic. The English decisions on the law 
of charities are not based on definite and precise statutory provisions. They have been 
developed in the course of more than three centuries by the Chancery Courts.” 
After pointing out that in the English law the purposes beneficial to the com- 
munity are charitable whereas under the Indian statute the advancement of 
any other object of general public utility is a qharitable purpose, proceeded 
to state: 

“|..The difference in language, particularly the inclusion in the Indian Act of the 
word ‘public’, is of importance. The Indian Act gives a clear and succinct definition which 
must be construed according to its actual language and meaning. English decisions have 
no binding authority on its construction, and though they may sometimes afford help or 
guidance, cannot relieve the Indian courts from their responsibility of applying the 
language of the Act to the particular circumstances that emerge under conditions of 
Indian life.” 

The Judicial Committee again in Wiliams’. Trustees v. Inland Revenue Com- 
mrs.’ reiterated the same principle with greater emphasis. 

With this. background let me briefly notice the English law on the subject 
with a view to ascertain whether they would afford any help or guidance for 
construing the statutory provisions of the Act. The English law of charity 
has grown round the Statute of Elizabeth. (43 Eliz. c. 4) and the preamble 
‘thereto reads as follows: 

“The relief of aged, impotent and poor people; the maintenance of sick and maimed 
soldiers and mariners; the maintenance of schools of learning, free schools and scholars 
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in universities; the repair of bridges, ports, havens, causeways, churches, sea-banks and 
highways; the education and preferment of orphans; the relief, stock or maintenance of 
houses of correction; the marriage of poor maids; the supportation, aid and help of young 
tradesmen, handicraftsmen, and persons decayed; the relief or redemption of prisoners 
or captives; the aid or ease of any poor inhabitants concerning payment of taxes; the 
setting out of soldiers.” 

Sir Samuel Romilly in his argument in Morice v. The Bishop of Durham’ attem- 
pted to classify the said objects under the following heads: ‘‘Relief of the indi- 
gent, the advancement of learning, the advancement of religion, and the ad- 
vancement of objects of general public utility.’ But Lord Macnaghten in 
Commissioners for Special Purposes of Income-Tax v. Pemsel' did not adopt 
this classification but instead grouped the purposes which have been held charit- 
able within the language of the aforesaid preamble under the following four 
heads: (J) relief of poverty; (2) advancement of education; (3) advancement 
of religion; and (4) other purposes beneficial to the community not falling 
under any of the preceding heads. It will be at once noticed that s. 9(4) of the 
Act accepted the last head suggested by Sir Samuel Romilly in preference to 
the fourth head enumerated by Lord Macnaghten which has been the basis for 
the decisions which I will consider immediately. The case law on the subject 
is immense: it is impossible to discover any common thread passing through 
them. But I shall content myself with noticing decisions relating to trusts 
created to promote what is broadly described as the advancement of political 
objects. A brief summary of the English decisions shows not only an irrecon- 
cilable conflict but also the danger of importing them in the construction of an 
Indian statute. The following purposes have been held to be non-charitable 
purposes: 

` (1) To secure by united action legislative and other temperance reforms: 
vide The Commissioners of Inland Revenue v. The Temperance Council of the 
Christian Churches of England and Wales. 

(2) To subsidize a newspaper for the promotion of particular political or 
fiscal opinions: vide Tetley In re: National Provincial and Union Bank of Eng- 
land, Ld. v, Tetley’. 

(3) To honour the memory of a great statesman, a former leader of the 
Conservative Party, to preserve a historical building from destruction and to 
use it as a college for the education of persons in economics, politics and social 
science, ete: with special reference to the development of the British Constitu- 
tion, and in such other subjects as the governing body by whom the trust was 
administered might deem desirable: vide The Bonar Law Memorial Trust v. 
The Commissioners of Inland Revenue’. 

‘The following purposes have been held to be charitable purposes: 

(1) Financing a Bill before Parliament to establish a see at Birmingham: 
vide Re Villiers-Wikes; Bower v. Goodman® 

(2) Combating vivisection partly by the repeal of a statute: vide In re 
Foveauzx: Cross v. London Antt-Vivisection Soctety.® 

(3) Maintenance of a villaga club and reading room ‘‘to be used for the 
furtherance of Conservative principles and religious and mental improvement, 
and to be kept free from intoxicants and dancing’’: vide Scowcroft, In re: 
Ormrod v. Winkinson.'° 

(4) For the-benefit of a particular place, whether a parish, town, oF porcuel, 
-a “county, or a country: vide Smith, In re.: Public Trustee v. Smath. 

In Halsbury’s Laws of England, 8rd edn. Vol. 4, the following summary is found 
at p. 231: 
“The promulgation of particip doctrines or principles not subversive of morality 
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or otherwise pernicious and not in furtherance of the principles of a particular political 
party may be charitable, as, for instance, Conservative principles combined with mental 
and moral improvement, Socialism, kindness to animals, or temperance, or ‘extending the 
knowledge of those doctrines in the various branches of literature to which I have turned 
my attention and pen, in order to ascertain what appeared to be truth, and to teach it to 
those who would listen’.” 

A cursory glance at the said illustrations would be enough to indicate that there 
was no consistent principle underlying them: the decisions speak in different 
voices. Some decisions attempted to lay down certain principles, but no sooner 
were they laid down than they were given up by subsequent decisions in a 
search for others. The following principles may be culled out from some of 
the aforesaid decisions : 

(1) A trust is charitable only if it is within the spirit and intendment of 
the preamble to the Statute of Elizabeth. 

(2) Every object of public general utility is not necessarily charitable: see 
Williams’ Trustees v. Inland Revenue Commissioners. 

(3) A trust for changing the law of the country is not charitable. 

(4) As it is a maxim that the execution of a trust shall be under the control 
of a Court, it shall be of such a nature that it can be under that control so 
that the administration of it can be reviewed by the Court: vide Morice v. 
The Bishop of Durham. 

And (5) a gift would not be charitable if the purpose is as vague as ‘‘dharam’’, 
when it may be employed for purposes which are not considered charitable. 

The first principle could not obviously be applied to a case under the Act, 
for it has not, expressly or by necessary implication, invoked the preamble to 
the Statute of Elizabeth. The second principle conflicts with the express pro- 
vision of cl. (4) of s. 9 of the Act: while under the English law some purposes, 
though undoubtedly purposes of public utility, were not considered to be such 
on other considerations, under the Act such division is not permissible, as cl. 
(4) of s. 9 expressly makes every such purpose a charitable purpose. The 
third principle has not been consistently followed even in England; nor can 
I find any reasonable basis for the same. If that be a correct principle, then 
no purpose, however demonstrably it may be for the general public utility, can 
be charitable if to implement its purpose it is necessary to create a climate for 
changing the existing law. Trusts created for educating the public on the evils 
of alcoholism, prostitution and other social evils, with _& view to put pressure 
on the Legislature to bring about appropriate reforms Would cease to be charit- 
able: political purposes may be brought under this head, for mostly, though 
not always, such purposes would be sought to be effectuated by a change in 
Jaw. But, in my view, the mere fact that a change of law is involved in the 
process could not make a purpose otherwise charitable a non-charitable one. 
Nor does the fourth principle afford a correct test for a charitable purpose. It 
is true that the author’s declaration that a particular gift is charitable is not 
decisive of the question, but in the ultimate analysis the Court has to decide 
whether the purpose or object is charitable or not. I do not see any insur- 
mountable difficulty in the Court coming to a conclusion one way or other 
whether a political object is a charitable object, just like it would come to a 
conclusion in the case of a gift for the propagation of the tenets of a particular 
religious sect. Nor can it be said that the Court by deciding the character 
of a trust created for political purposes will be indulging in politics. If that 
be so, it can be said with equal justification that in the case of a religious trust 
a Court by deciding the said question would be supporting a particular re- 
ligions sect in preference to another. The Court does not take sides in the 
political or religious controversy, but only objectively looks at the purpose to 
ascertain whether it is charitable or not and administers it, if called upon, 
through the necessary machinery. The fifth principle is sought to be applied 
to a political purpose. It is said that the expression ‘“‘political purpose’’ is 
go vague that there is the possibility of the trust being applied to non-charitable 
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purposes. I do not see how it can be posited that every political purpose is 
a vague purpose: it depends upon the facts of the case. It is for the Court 
to construe the trust-deed in each case with a view to ascertain whether the 
purpose, political or otherwise, is vague or not. If a gift for the benefit of 
a place, whether a parish, town, borough, county oy country is charitable, as 
has been held in the ‘‘locality cases’’, I do not see how a gift for the political 
uplift of the country would never be for a charitabld purpose on the ground 
that it would be vague. Nor can it be said as a proposition of law that the 
propagation of the principles of a particular political party Would necessarily 
be not beneficial to the community. Suppose a country is backward or un- 
developed and a philanthropist endows property for propagating a particular 
doctrine likely to bring about the welfare of the public: the ideology sought to 
be propagated may be labelled according to the doctrines prevalent in a parti- 
cular country. How can it be said as an inflexible rule of law that a political 
purpose is not beneficial to the community? It depends upon the facts of 
each case. Tudor in his book on Charities, 5th edn., p. 41, points out that 
“‘the proposition that political purposes cannot be charitable is difficult to 
reconcile with certain decided cases.’’ Even some of the decisions of the English 
Courts, finding the illogicality of such a doctrine, attempted to modify it by 
stating that it is necessary, in order to establish the validity of a charity, to 
show that the end is not to be attained mainly by political means; indicating 
thereby that the dominant purpose shall not be a political one. The approach 
3 the English Courts to this problem has been succinctly stated by Chitty, 
, in ae Foveaux thus (p. 504) :. 


..The method employed by the Court is to consider the enumeration of charities in 

the Statute of Elizabeth, bearing in mind that the enumeration is not exhaustive. Insti-- 
tutions whose objects are analogous to those mentioned in the Statute are admitted to be 
charities; and, again, institutions which are analogous to those already admitted by re- 
ported decisions are held to be charities. The pursuit of these analogies obviously 
requires caution and circumspection. After all, the best that can be done is to consider 
each case as it arises, upon its own special circumstances.” 
Though this statement appeared in the year 1895, a scrutiny of the later deci- 
sions indicates that the same approach continued to be adopted by the Courts. 
Tudor in his book on Charities, 5th edn., p. 38, describes the judicial approach 
to the problem thus: 

“The Courts have extended the class outlined in the preamble to the Statute of 
Elizabeth to such an extent as to render it valueless as a basis for the classification of 
charitable objects, and it must be admitted that no analogous counterpart to many of the 
charities enumerated here can be traced in the preamble.” : 

To summarize: English decisions are conflicting; there is no common thread 
passing through the variety of decisions; starting from the preamble to the 
Statute of Elizabeth, and apparently relying upon the fourfold classification 
of Lord Macnaghten, English Courts from time to time decided cases which 
could not be sustained either on the illustrations in the preamble to the Statute 
of Elizabeth or the analogies drawn from them, or the classification of Lord 
Macnaghten. The decisions conflict with one another, and it is not possible, 
or even advisable, to seek to get any guidance from the said decisions to.con- 
strue the clear provisions of the Indian statutes, or a document executed in 
India under circumstances, totally different from those obtaining in England. 


In India, the superstructure of democracy is sought to be built upon an 
illiterate basis. If the country had to reach political maturity, no facet of 
education would be more important than that in political science. In Tribune 
Press Trustees, Lahore v. Income-tazx Commissioner”, the Judicial Committee 
held-that a trust created by a testator by his will to the effect that his property 
‘tin the stock and goodwill of the Tribune Press and Newspaper in Anarkali, 
Lahore, ”? should vest permanently in a committee of trustees whose duty it 
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should be ‘‘to maintain the said press and newspaper in an efficient condition, 
keeping up the liberal policy of the said newspaper and devoting the surplus 
income of the said press and newspaper after defraying all current expenses 
in improving the said newspaper and placing it on a footing of permanency,” 
was a good and valid trust. It was held that the object of the newspaper was 
to supply the Province with an organ of educated public opmion, which was 
an object of general public utility and accordingly the trust income was exempt 
from taxation under sub-s. (3) of s. 4 of the Indian Income-tax Act, 1922. 
The Judicial Committee took the case before it ont of the scope of the English 
decisions with the following observations: 

“ |,But their Lordships, having before them material ‘which shows the character of 
the newspaper as it was in fact conducted in the testator’; lifetime, have arrived at the 
conclusion that questions of politics and legislation were discussed only as many other 
matters were in this paper discussed, and that it is not made out that a political purpose 
was the dominant purpose of the trust.” 

On the facts of the case before it, the Judicial Committee came to the following 
conclusions (p. 256) : 


“They think that the’ object of the paper may fairly be described as ‘the object of 
supplying the Province with an organ of educated public opinion’ and that it should prima 
facie be held to be an object of general public utility.” 

Subsequent remarks show the distinction between party-politics and general 
political education (p. 256): 

“|..Having regard to the particular circumstances of the time, the directions of the 

testator and the evidence as to the contents of the paper before 1898, their’ Lordships 
think that the present case is nearer on its facts to In re Scowcroft than it is to the case of 
the Bonar Law Memorial Trust, or to the case put by Russell J. in In re Tetley of a news- 
paper subsidized for the promotion of particular political or fiscal opinions.” 
This judgment was a clear attempt to sustain the validity of the trust, though 
constituted to educate the publie opinion involving also the propagation of 
political views, having regard to the wide definition of charitable purpose under 
the Indian Act. In All India Spinners’ Assn. of Mirzapur, Ahmedabad v. 
Commissioner of Income-tax of Bombay Presidency, Sind and Baluchistan, the 
All India Congress Committee by its resolution started an association for the 
putpose of development of hand-spinning by the use of handlooms. The 
association was run on a co-operative basis, that is, the surplus income was 
distributed only among the members: the Privy Council held that though the 
association was started by a political party, the purpose of the association was 
a charitable one within the meaning of the Income-tax Act. Lord Wright 
says (p. 167): 

“,..The statement of the object excludes, in their Lordships’ opinion, any question 
of profit making, and also excludes any element of party poli 
Then adverting to the very wide words of sub-s. (3) (i) of s. 4 of the Income-tax 
Act, 1922, namely, ‘‘other purposes of a general public utility’’, the Judicial 
Committee proceeded to observe (p. 170): 

.. These last are very wide words. Their exact scope may require on other occa- 
sions ery. eareful consideration...Though the connexion in one sense of the Association 
with Congress was relied on as not consistent with ‘general public utility’ because it 
might be for the advancement primarily of a particular party, it is sufficiently clear in 
this case that the Association’s purposes were independent of, and were not affected by, 
the purposes or propaganda of Congress.” 

Referring to the English decisions, the Judicial Committee observed (p. 170): 

“|,.The English cases there (Tribune Press Case) cited do not turn on the words 
‘general’ public utility’, but they illustrate how courts of first instance in England have 
actually dealt with the particular questions there submitted to them.” 

This decision lays down two principles, namely (1) the words ‘‘other purposes 
of general publie utility’’ are very wide and the English decisions do not turn 


874 THE BOMBAY LAW REPORTER. [voL, LXV, 


upon those words; and (2) even on the assumption that the said decisions 
applied, a trust does not cease to be one for general public utility, though it 
may be for the advancement primarily of a particular party, if the purposes 
were independent of, and were not affected by, the purposes or propaganda of 
that party. This case, while not deciding on the wide import of the Indian 
statute, made a distinction between a party’s propaganda and its party politics 
and its other objects. In Subhas Chandra Bose v. Gordhandas Patel” a testator 
made four gifts by his will and provided that ‘‘the balance ofemy assets after 
disposal of the above mentioned four gifts is to be handed over to Mr. Subhas 
Chandra Bose to be spent by him or by his nominee or nominees according to 
his instructions for the political uplift of India and preferably for publicity 
work on behalf of India’s cause in other countries”, The Bombay High Court 
held that the words ‘‘political uplift of India’’ whether it denotes a general 
raising of the political status or conditions of India or the advancement of a 
political purpose was too vague to be capable of enforcement by the Courts and 
accordingly the trust was bad and an intestacy resulted as to the residue covered 
by the clause. The decision, therefore, was based upon the principle that a 
charitable purpose could not be sustained when it was vague. But the obser- 
vations of Beaumont, C. J., are instructive, and they are: 

“| ,.However, there the cases are, and if we had in this case a gift to India, or a gift 
to the people of India, we would have to consider whether the principle of those cases 
should be applied in India, and if so whether that principle which has been gradually 
extended from a parish to a country should now be extended to sub-continent.” 

The further observations of the learned Chief Justice at p. 279 indicate the 
reasons for the decision: 

“What we have got here is a gift for the political uplift of India, and one cannot 
possibly disregard the adjective ‘political’, Assuming that the meaning of those words 
is that for which Mr. Bose contends, i.e., that they denote improvement in the political 
system of India, and therefore to that extent must be beneficial to India, the difficulty is 
that the words are too vague...The test must ultimately be whether, if the Court be 
called upon to administer the trust, the Court would be able to do so. Here it seems to 
me impossible for the Court to determine what is embraced in the term political uplift 
of India.” 

Citing the observations of Lord Parker, the learned Chief Justice observed 
(p. 281) : 

“...A trust to advance a political purpose is clearly bad on the ground given by 
Lord Parker in Bowman v. Secular Society, Limited," that a trust for the attainment of 
political objects is invalid, not because it is illegal, but because the Court has no meang 
of judging whether any proposed political change will or will not be for the public welfare 
or benefit.” 

The learned , Chief Justice, therefore, might have held that the trust was 
charitable if he had not come to the conclusion that the purpose of ‘‘political 
uplift’? was vague and a Court was not in a position to know whether a parti- 
cular political object would be or would not be for the public welfare or benefit. 
A division Bench of the Bombay High Court in In re Tilak Jubilea Fund, 
In re Salvekar’® had to consider a similar question under the Income-tax Act, 
1922. There, a trust was created for the following objects: (1). the advance- 
ment of any purpose which might in the uncontrolled opinion of the managing 
committee be national or of national importance for the inhabitants of British 
India, (2) the political advancement of India having for its goal the acquisition 
of complete national autonomy or ‘‘swarajya’’, (8) the diffusion of political 
education and knowledge as to the political affairs of India and propagandist 
work both in India as well as in any part of the world, and (4) any object 
which might conduce to any of the aforesaid objects. The Court held that 
the first mentioned object went beyond the definition of ‘‘charitable purposes’’ 


13 [1940] Bom. 254, ‘278, 8.0. 42 Bom. 14 [1917] A.C. 406. 
L.R. 89. 15 (1941) 43 Bom. L.R. 1027. 


a 


1962.] LAXMAN V. CHARITY COMME., BOMBAY (8.c.}—Subba Rao J. 875 


contained s. 4 of the Income-tax Act inasmuch as the selection of the pur- 
pose rested in the uncontrolled opinion of the managing committee, and that 
the second mentioned object also went too far, because it was really a gift 
for political purposes. Beaumont C. J., who delivered the leading judgment, 
noticed that the purpose, namely, the advancement of any other object of 
general public utility went further than the definition of charity to be derived 
from the English cases. He observed that, if all the purposes in the trust deed 
could be regarded as of general public utility for the benefit of the inhabitants 
of British India, then the trust would be, in his opinion, a good charitable 
trust. But he could not decide that it was so, because, in his opinion, if the 
attainment of national autonomy might be regarded as a national purpose 
accepted generally by, and for the good of, the inhabitants of British India, 
there was a very keen divergence of opinion as to the methods by which that 
national autonomy should be attained and, therefore, the gift was for political 
purposes. Kania J., who delivered a separate but concurring judgment, came 
to the conclusion that the second mentioned object was pre-eminently a political 
purpose and fell within the rule stated in the Tribume’s case. If I may say 
80, with ‘respect, the decision of the learned Judges was unconsciously coloured 
by the English decisions based on party politics and those decisions had been 
wrongly applied to a case of national uplift of the country which was struggling 
for independence. 


The trust now in question came under the judicial scrutiny of the Bombay 
High Court in connection with the Income-tax Act, 1922. The trustees there 
then contended that the trust was for a charitable purpose and was, therefore, 
not subject to the provisions of the Income-tax Act. The High Court held 
that cl. (7) of the trust-deed could not be construed as constituting a charitable 
purpose, as the purposes mentioned in the said clause were too vague and 
wide to constitute charitable purposes within the meaning of the Income-tax 
Act. Beaumont, C. J., who delivered the judgment of the Bench, observed: 

“The purposes include organising public movements, and even if you limit those 
general words by the words ‘calculated to promote the national ideal’, it seems to me 
impossible to say that the promotion of public movements calculated in the view of the 
trustees to promote the national ideal can be regarded as necessarily of public utility.” 

The learned Chief Justice went on to observe 

“Tt seems to me clear that under clause 1 of this trust-deed the whole of the profits 

of the newspapers could be applied for any one of the various objects specified and, 
therefore, if any of those objects do not fall within the definition of a charitable object, 
then the clause cannot be regarded as constituting a charitable trust, and, as I have said, 
in my view, some of the objects of the trust certainly go beyond the definition of chari- 
table trust.” 
The reason of the decision, therefore, was that some of the objects of the trust 
were charitable and others were not, and as the whole of the profits of the 
newspapers could be applied for non-charitable purposes, the trust was not 
valid. The High Court then did not decide whether the first purpose in the 
trust-deed was charitable or not: that question falls to be decided in the present 
case. 

It is, therefore, clear that the Indian decisions, though to some extent colour- 
ed by the English decisions, appreciated the distinction between the wide 
language of sub-s. (3) of s. 4 of the Indian Income-tax Act and the fourth 
category of Lord Macnaghten’s classification under the English law of charities. 
But I find it difficult to accept the observations made in the said judgments 
that a trust created for the advancement of political objects would necessarily 
cease to be one for a public charitable purpose. In support of this proposition 
there is nothing except the doubtful and conflicting authority in England. 
There is no justification to curtail the wide words of the statute by importing 
foreign ideas developed in a different set up. 
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In this context, a decision of the Supreme Court of one of the States in 
America is rather instructive, viz., that in Taylor v. Hoag'®. There, a trust 
created tò promote improvements in the structure and methods of government 
was held to be a charitable trust, although the purpose was to secure radical 
changes in ‘the ‘‘present’’ system. Frazer J. answers, in my view effectively, 
all the objections raised by the English Courts in holding that a trust for a 
political purpose was void. Adverting to the question that the trust in that 
case involved a change in the existing law, the learned Judge observed : 

“Must it be held void because the successful attainment of these objects would involve 
a change in existing laws? We would hesitate to subscribe to such doctrine, unless reason 
or authority compelled us to do so.” 

The learned Judge proceeded to state: 

_ “To hold that an endeavour to procure, by proper means, a change in a law, ie in 
effect, to attempt to violate that law, would discourage improvement in legislation and 
tend to compel us to continue indefinitely to live under laws designed for an entirely 
different state of society. Such view is opposed to every principle of our government, 
based on the theory that it is a government ‘of the people, by the people, and for the 
people,’ and fails to recognize the right of those who make the laws to change them at 
their pleasure, when circumstances may seem fo require. With the wisdom of the pro- 
posed ‘change the courts are not concerned. We perform our duty in determining whether 
or not the method adopted to make the change violates established law. In the present 
case we find no apparent intent to violate any law. On the contrary, the trust specifically 
requires its objects to be accomplished by ‘lawful means’.” 

Now, let me consider some of the provisions of the Act which are in direct 
ednflict with some of the tests laid down by the English decisions to ascertain 
whether a purpose is charitable or not. The first is s. 9(4) which says that a 
charitable purpose includes the advancement of any other object of general 
public utility.” I have already pointed out the wide amplitude of these words. 
Section 11 says: 

“A public trust created for purposes some of which are charitable or religious and 

some are not shall not be deemed to be void in respect to the charitable or religious pur- 
pose, only on the ground that it is void with respect to the non-charitable or non-religious 
purpose.” 
While in England if a trust was created for a charitable or ‘a non-charitable 
purpose, the entire trust would be void, as the trustees could administer the 
trust exclusively for the benefit of non-charitable purposes, under s. 11 of the 
Act the law is changed in regard to that matter. Section 55 introduces a 
cy pres doctrine which is wider in scope than the doctrine is generally under- 
stood in that it enables the Court inter alia, under certain circumstances, if it 
is not in public interest, expedient, practicable, desirable, necessary or proper 
to carry out wholly or partially the original intention of the author of the public 
trust or the object for which the public trust was created, to apply the same 
to any other object. The Act widens the scope of a charitable purpose as 
understood in the English law, recognizes the validity of the trust though the 
purposes include both charitable and non-charitable, and enables the Court, 
under certain circumstances, to divert the trust to other charitable purposes 
not intended by the author of the trust. The liberal spirit adopted by the 
Act does not permit a narrow interpretation of a charitable purpose accepted 
by the English Courts under different circumstances. 

Let me now summarize my views on the subject: (7) The English decisions 
are based upon a pragmatic approach to the problems that arose before them, 
having regard to the historical development of the law of charities in that 
country; there is no common thread discernible in the large volume of English 
decisions, (2) Under the Act, unlike in England, the advancement of the object 
of common public utility is declared to be a charitable purpose, and it is not 
permissible to curtail its scope with reference to English decisions. (3) The 
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expression ‘object of general public utility’’ is very comprehensive and it 
includes all purposes, whether political or otherwise, provided it is an object 
of general public utility. 

The English decisions, therefore, afford no help to construe s. 9 of the Act 
to ascertain whether a purpose is charitable or not under the Indian law. 
-For the reasons I have given, I hold, without any hesitation that the purpose 
of the trust in the present case is a charitable purpose within the meaning of 
s. 9 of the act. 

Even-on that basis it is contended that a trust giving power to a trustee 
to spend the trust funds ori charitable and non-charitable objects is void -and 
as the High Court held that the second object of the trust was non-charitable 
the entire trust must fail. This argument ignores the distinction between a 
trust-deed empowering a trustee to spend on a charitable object or a non- 
charitable object and a trust-deed empowering him to spend on a charitable 
object and a non-charitable object. In Halsbury’s Laws of England, 3rd edn., 
Vol. 4, at p. 272, the following passage appears: 

“When a testator gives funds to be applied partly for objects which are charitable and 
partly for objects which either are not charitable or fail, but does not specify the propor- 
tions in which the funds are to be applied for the different objects, the Court will make 
an. apportionment, 

_ Again, where a fund is given for several objects, some charitable and some non-chari- 
table or illegal, there being a clear intention to devote some part to the charitable. objects, 
if it can be ascertained what are the proper proportions to be attributed to the several 
objects, the Court directs an inquiry, but if from the nature of the gift it appears im- 
practicable to fix the proportions, the Court divides the fund equally between the different 
objects.” |. , 

This. passage is supported by decisions relied upon by the ‘author. It is not 
necessary to discuss them in detail, as the learned counsel for the appellant has 
not questioned the correctness of the said proposition. In this view, it is not 
necessary to consider whether s. 11 of the Act has retrospective operation. 
Learned counsel for the appellant attempted to argue that s. 55 of the Act 
offends his right of reversion to the property which is the subject-matter of 
the trust. The question of the validity of the said section does not arise in 
the present case. The only question is whether it id the duty of the trustees 
of the trust to make an application for registration of the said trust. As I 
have held that the trust is a public trust within the meaning of s. 9 of the Act, 
under s. 18 thereof, the said trust has to be registered in the manner prescribed 
therein. Questions such as the extent of the trust, the scope of the doctrine 
of cy pres, are all foreign to the present inquiry. I do not propose to express 
any opinion on the same. 

In the result, the appeal fails and is dismissed with costs. 


ORDER 


In view of the majority opinion of the Court the appeal is allowed and the 
Order of the Assistant Charity Commissioner directing the Trust to be re- 
gistered confirmed by the Charity Commissioner on appeal is set aside. The 
appellants will be entitled to their costs in all the Courts. 


Appeal allowed. 
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Present: The Hon'ble Mr. B. P. Sinha, Chief Justice, Mr. Justice K. Subba Rao, 
Mr, Justice N. Rajagopala Ayyangar, Mr. Justice J. R. Mudholkar and Mr. Justice T. L. 
Venkatarama Aiyar. 


DR. INDRAMANI PYARELAL GUPTA v. W. R. NATU.* 

Forward Markets Regulation Act (LXXIV of 1952), Sees. 11, 12, 3(1), 4, 16, 17, 19—East 
India Cotton Association. Bye-law 52AA—Validity of Bye-law 524A—Section 11 
whether authorises framing of bye-law which could operate retrospectively—Con- 
struction of statute—Statute which could validly enact law with retro&pective effect 
whether by necessary intendment can confer power upon rule-making authority to 
make rule or frame bye-law having retrospective operation—“By an Act” and “Under 
the Act”, meaning of expressions—Amplitude of words in a statute whether can be 
cut down merely to avoid redundancy. 


Bye-law 52AA of the East India Cotton Association, as amended by the Centra] 
Government under s. 12 of the Forward Markets Regulation Act, 1952, is valid. Bye- 
law 52AA is well within the bye-law making power under s. 11 of the Act and, there- 
fore, within s. 12 of the Act. The bye-law as framed does not contravene the Rules 
of the East India Cotton Association, 

Unless the nature of the power conferred on a body by a bye-law made under the 
Act creating such a body is such as to be incompatible with the purpose for which 
the body is created or unless the particular power is contra-indicated by any specific 
provision of such Act, any power which would further the provisions of the Act 
could be legally conferred on it. . 

Section 11 of the Forward Markets Regulation Act, 1952, authorises the framing of 
a bye-law which would operate retrospectively in the sense that it affects iaa of 
parties under subsisting contracts. 

A statute which could validly enact a law with retrospective effect could in express 
terms validly confer upon a rule-making authority a power to make a rule or frame 
a bye-law having retrospective operation. The same result would follow where the 
power to enact a rule or a bye-law with “retrospective effect” sa as to affect pending 
transactions, is conferred not by express words but where the necessary intendment 
of the Act confers such a power. 

“By” an Act means by a provision directly enacted in the statute in question and 
which is gatherable from its express Janguage or by necessary implication there- 
from. The words “under the Act” signify what is not directly to be found in the 
statute itself but is conferred or imposed by virtue of powers enabling this to be 
done; in other words, bye-laws made by a subordinate law-making authority which is 
empowered to do so by the parent Act. The distinction is thus between what is 
directly done by the enactment and what is done indirectly by rule-making authori- 
ties which are vested with powers in that behalf by the Act. 

Hubli Electricity Co., Ld. v. Province of Bombay: and Narayanaswamy v. Krishna- 
murthi,* referred to. 

In order merely to avoid redundancy in a statute, a rule of construction cannot 
be adopted which cuts down the amplitude of the words used except to avoid 
redundancy. 


Tue facts appear in the judgment. 


G. 8. Pathak, with K. H. Bhabha, H. M. Vakeel and I. N. Shroff, for the appel- 
lants. 


C. K. Daphtary, Solicitor-General of India, with B. K. Khanna and P. D. 
Menon, for the respondents. 


C. K. Daphtary, Solicitor-General of India, with S. N. Andley, Rameshwar 
Nath and P. L. Vohra, for the Intervener. 


*Decided, April 11, 1962. Civil Appeal No. L.R. 551. 
109 of 195 2 [1958] Mad. 518. 
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ÅYYANGAR J. [B. P. Sinha C.J., Mudholkar & Venkatarama Aiyar JJ. con- 
curring; Subba Rao J., dissenting]. This is an appeal by special leaye from 
the judgment of a Divisional Bench of the Bombay High Court affirming the 
judgment of a learned single Judge whereby a petition filed under art. 226 of 
the Constitution by the appellants was dismissed. By their petition, the appeal- 
lants challenged the validity of a notification issued by the Forward Markets 
Commission—a statutory body created by the Forward Markets Regulation Act, 
1952 (Act MX XIV of 1952) (hereinafter referred to as the Act) to the authorities 
of the East India Cotton Association, Bombay (which will be referred to as the 
Association) intimating to them that the continuation of trading in certain types 
of forward contracts in cotton including that known as ‘‘hedge contracts’? was 
“detrimental to the interest of the trade and the public interest and to the larger 
interests of the economy of India’’ and directed these contracts to be closed out, 
to be settled at prices fixed in the notification. 


It is necessary to set out briefly certain facts in order to appreciate the pointa 
raised by the appeal. The East India Cotton Association is an ‘‘ association’? 
which has been recognised by the Central Government under s. 6 of the Act. 
The three appellants are members of the association carrying on business in 
partnership. The appellants had, prior to December 1955, entered into ‘‘hedge 
contracts’’ in respect of cotton with other members of the association for settle- 
ments in February and May, 1956. There was no dispute that these contracts 
were in accordance with the bye-laws of the Association as they stood at the 
date when the contracts were entered into. The terms and conditions of forward 
contracts in cotton including ‘‘hedge contracts’’, and the manner of their imple- 
mentation, were governed by the provisions contained in certain bye-laws of the 
association and of these that relevant to the consideration of the matters in this 
appeal was bye-law 52AA which on the date when the appellants entered into 
their contracts ran as follows :— 

“52AA.— (1) Whether or not the prices at which the cotton may be bought or sold 
are at any time controlled under the provisions of the Essential Commodities Act, 1955, 
if the Textile Commissioner with the concurrence of the Forward Markets Commission 
and after consultation with the Chairman (of the Board), be of opinion that the continua- 
tion of hedge trading is likely to result in a situation detrimental to the larger interests 
of the economy of India and so informs the Board, the Board shall forthwith cause a notice 
to be posted on the Notice Board to that effect and on the posting of such notice and not- 
withstanding anything to the contrary contained in these bye-lawg or in any hedge or 
on call contract made subject to these Bye-laws, the following provisions shall take effect. 

(2) Every hedge contract and every on call contract in so far as the cotton is un- 
called thereunder or in so far as the price has not been fixed thereunder entered into 
between a member and a member or between a member and a non-member then out- 
standing shall be deemed closed out at such rate, appropriate to such contracts as shall 
be fixed by the Textile Commissioner and the provisions of Clauses (3), (4) and (6) of 
Bye-law 52A in so far as they apply to hedge and on call contracts, shall apply as if 
they formed part of this Bye-law. After the affixation of the said Notice on the Notice 
Board trading in hedge and on call contracts shall be prohibited until the Textile Com- 
missioner with the concurrence of the Forward Markets Commission and after consulta- 
tion with the Chairman, permits resumption.” 

Towards the end of 1955 the Chairman of the association appears to have 
apprehended that the Forward Market in cotton was heading for a crisis which 
was in part due to the transacting of unbridled option business, which though 
prohibited by the Act and also by the bye-laws of the Association, was neverthe- 
less indulged in on a large scale. The Chairman brought this situation to the 
notice of the members of the Board of the Association at a meeting held on 
December 16, 1955, and suggested that they should give serious thought to this 
vital problem. It may be mentioned that the Government also were anxiously 
considering the steps to be taken to solve or avert the crisis. The action which 
the Government took in this matter is reflected in a notification issued by them 


880 THE BOMBAY LAW REPORTER. VOL. LXV. 


on December 23, 1955, by which, in exercise of the powers conferred on them by 
s. 14 of the Act, they’ directed the association to suspend its business in Indian 
eotton hedge contracts for delivery in February 1956 and May 1956 for a period 
of seven days with effect from the date of notification. The situation did not 
apparently improve as a result of this temporary suspension so that before the 
expiry of the week, action under the same provision was again taken under a 
notification dated December 30, 1955, by which the period of seven days was 
extended by a further period of seven days, i.e. till January 6, 195@ A meet- 
ing of the Board of Association was held on January 6, 1956, i.e., the day on 
which the suspension of forward business expired when the following resolution 
was unanimously passed :— 

“In view of the suspension of forward trading by government the Board hereby re- 

solves under bye-law 52 that an emergency has risen or exists and prohibits until further 
notice, subject to the concurrence of the Forward Markets Commission as from Saturday 
the 7th January, 1958 trading in hedge contracts for February and May 1956 deliveries 
above a maximum rate of Rs. 700 per candy.” 
Thereupon a suit (numbered as suit 2/1956) was filed by a member of the asso- 
ciation as representing himself and all other members, on the Original Side of 
the High Court; Bombay, against the association and its board, challenging the 
validity of the notification of Government suspending forward trading, as also 
of the resolution of the board, just now extracted. An application for the grant 
of interim stay was mada for restraining the board from giving effect to its 
resolution but this was refused by the learned trial Judge and an appeal was 
filed against the refusal. 

‘ While things were in this state the Central Government, in exercise of the 
powers conferred on them by s. 12 of the Act, made a new bye-law which was 
published in a Gazette of India Extraordinary dated January 21, 1956, in sub- 
stitution of bye-law 52AA set out earlier. The new bye-law ran: 

“S2AA—(1) Whether or not prices at which cotton may be bought or sold are at 

any time controlled under the provisions of the Essential Commodities Act, 1955, if the 
Forward Markets Commission is of the opinion that continuation of trading in Hedge 
Contracts for any delivery or deliveries is detrimental to the interest of the trading or 
the public interest, or to the larger interests of the economy of India and so notifies the 
Chairman, then notwithstanding anything to the contrary contained in these Bye-laws or 
in any hedge or on call contracts made subject to these Bye-laws the following provisions 
shall take effect. 
. (2) Every Hedge Contract and every on call contract in so far as the cotton is un- 
called thereunder or in’ so far as the price has not been fixed thereunder and relating 
to the delivery or deliveries: notified under clause (1) entered into between a member 
and a member or between a member and a non-member then outstanding shall be deemed 
closed out at such rate appropriate to such contract and with effect from such date 
ag shall be fixed by the Forward Markets Commission and the provisions of clauses (3), 
(4) and (6) of ‘Bye-laws 52-A in so far as they apply to hedge and on call contracts 
shall apply as if they formed part of this Bye-law.” 

This bye-law was communicated to the Board of the Association on January 
23, 1956. 

We might here state that the validity of this new bye-law has been impugned 
on various grounds and the alleged invalidity of this bye-law serves as the main 
foundation for challenging the validity of the notification of the Forward Markets 
Commission issued under the powers conferred by it. 

On January 24, 1956, the appeal from the order refusing the interim injure- 
tion in Suit No. 2 of 1956 was settled between the parties on these terms: 

“(1)' The impugned resolution dated January 6, 1956, declared to be valid. 

(2) The Board of Directors to meet on January 25, 1956 and consider under bye-laws 
52(2) whether the rate of Rs. 700 fixed under the said resolution should continue or whe- 
ther it should be waived. In considering the same the Board will apply its own mind and 
exercise its own judgment.” 
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On the same day, i.e. January 24, 1956, thẹ Forward Markets Commission took 
action under the powers vested in them under the new bye-law 52AA which had 
been made by government three days earlier. By a communication addressed 
to the chairman of the association, the Commission stated : 

“In pursuance of cl. (1) of the bye-law 52AA. of the Bye-laws of the E.I.C.A. Ltd., 
Bombay I hereby notify to you that the Forward Markets Commission is of the opinion 
that continuation of trading in the hedge contracts for February and May 1956 delivery 
is detrimental to the interests of the trade and the public interest and the larger interest 
of the econ@my of India and fixed under cl. (2) of the said bye-law; that the rates pre- 
vailing at the time at which the trading in the said contracts closed on January 24, 1956, 
viz., Rs. 700/- for February, and Rs. 686/8/- for May delivery as the rates at which and 
January 25, 1956 as the date with effect from which the hedge contracts and on call con- 
tracts in so far as the cotton is uncalled thereunder or in so far as the price has not been 
fixed thereunder relating to the said delivery shall be deemed to be closed out.” 

Thereupon the three appellants who are partners carrying on business in cotton 
under the name and style of Indramani Pyarelal Co. moved the High Court of 
‘Bombay by a petition under art. 226 of the Constitution on January 27, 1956, 
for a writ of mandamus or a direction in the nature of mandamus against the 
members of the Forward Markets Commission who were individually impleaded 
as respondents to the petition, ordering them to cancel or withdraw the notifica- 
tion dated January 24, 1956, whose validity was impugned on various grounds. 
_The petition was heard by a learned single Judge who dismissed it by his order 
dated February 23, 1956. An appeal was filed therefrom to a Bench of the High 
Court and when this was also dismissed the petitioners moved for a certificate 
of fitness to appeal to this Court but the same having been rejected, they applied 
for and obtained special leave from this Court, and that is how the matter is 
now before us. 

The submissions of Mr. Pathak, learned counsel for the appellant, in support 
of the appeal may be classified under three main heads: (1) The notification 
dated January 24, 1956, served on the board of the association by the Forward 
Markets Commission was ultra vires for the reason that bye-law 52A A as amend- 
ed by the Central’ Government on January 21, 1956, was invalid. (2) Assuming 
the bye-law to be valid it could not operate retrospectively or be availed of 
retrospectively so as to affect rights under existing contracts subsisting on the 
day the amended bye-law was notified in the Gazette but that it could if at all, 
be validly applied only to forward hedge contracts entered into thereafter. 
(8) The notification by the Forward Markets Commission was improper and 
mala fide and was therefore invalid. 

It would be convenient to deal with these points in that order: (1) The first 
of the points raised raises the question of the validity of bye-law 52A A as amend- 
ed by the Central Government on January 21, 1956. Learned counsel divided 
his submission on this matter into two sub-heads: (a) that the Forward Market 
Commission could not, on a proper construction of the Act, be validly vested 
with the power with which it was clothed by the amended bye-law, and (b) that 
it was beyond the power of the Association to have conferred the power which 
it purported to do under the amended bye-law 52AA. Put in other words, the 
objections were that the Forward Markets Commission could not, having regard 
to the terms of the statute under which it was created, be a proper recipient of 
the power with which it was vested by the bye-law and secondly that the asso- 
ciation was in law incapable of conferring that power on the Forward Markets 
Commission or on any other body. : l 

We shall first take up for consideration the argument that the Forward 
Markets Commission was in law incapable of being the recipient, of the power con- 
ferred by the bye-law under which it was empowered to issue the impugned 
notification. For this purpose it is necessary to examine in detail the relevant 
‘provisions of the Act. Section 2(b) defines ‘“‘commission’’ as meaning ‘‘The 
Forward Markets Commission’’ established under s. 3. Section 8(/) enacts: 
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“3. (1) The Central Government may, by notification in the Official Gazette, esta- 

blish a Commission to be called the Forward Markets Commission for the purpose of exer- 
cising such functions and discharging such duties as may be assigned to the Commission 
by or under this Act.” 
The point urged by learned counsel was that the function or the duty cast upon 
it by the amended bye-law 52AA was not such as could be assigned to the Com- 
mission ‘‘by or under this Act.” The meaning of the words ‘‘by or under” and 
the extent and nature of the duties assigned to the Commission by the Act will 
therefore require careful examination. Section 4 relates tothe functions of the 
Commission and it is the proper construction of this section that has loomed 
a in the arguments on this point. It is, therefore, necessary to set this out 
m ; 

“4, The functions of the Commission shall be— 

(a) to advise the Central Government in respect of the recognition of, or the with- 
drawal of recognition from, any association or in respect of any other matter arising out of 
the administration of this Act; 

(b) to keep forward markets under observation and to draw the attention of the 
Central Goverriment or of any other prescribed authority to any development taking 
place in, or in relation to, such markets which, in the opinion of the Commission, is of 
sufficient importance to deserve the attention of the Central Government and to make re- 
commendations thereon; 

(c) to collect and whenever the Commission thinks it necessary publish information 
regarding the trading conditions in respect of goods ta which any of the provisions of 
this Act is made applicable, including information regarding supply, demand and prices, 
and to submit to the Central Government periodical reports on the operation of this Act 
and on the working of forward markets relating to such goods; 

(d) to make recommendations generally with a view to improving the organisation 
and working of forward markets; 

(e). to undertake the inspection of the accounts and other documents of any recog- 
nised association whenever it considers it necessary; and , 

(f) to perform such other duties and exercise such other powers as may be assigned 
to the Commission by or under this Act, or as may be prescribed.” 

Pausing here it is necessary to add that the expression ‘‘prescribed’’ found at 
the end of cl. (f) has been defined by s. 2(A) of the Act to mean “presgrihed by 
rules made under the Act.” 

Before considering the points urged as regards the construction of this sec- 
tion taken in conjunction with the terms of s. 3(/) we shall refer to a few other 
provisions which are of some relevance in the present context. Section 8(2) 
which confers power on the Central Government to call for periodical returns 
from recognised associations and to direct such enquiries as they consider neces- 
‘sary to be made, empowers the Government to direct the Commission to inspect 
the accounts and other documents of any recognised association or of any of its 
members and submit its report thereon to the Central Government [vide 
s. 8(2)(c)]. Sub-section (4) of this section enacts: 

“8, (4) Every recognised association and every member thereof shall maintain ‘such 
books of account and other documents as the Commission may specify and the books 
of account and other documents so specified shall be preserved for such period not exceed- 
ing three years as the Commission may specify and shall be subject to inspection at all 
reasonable times by the Commission.” 

Section 28 reads: 

“28. (1) The Central Government may, by notification in the Official Gazette, make 
rules for the purpose of carrying into effect the objects of this Act. 

(2) In particular, and without prejudice to the generality of the foregoing power, 
such rules may provide for— 

(a) the terms and conditions of service of members of the commission; 

(b) the manner in which applications for recognition may be made under section 5 
and the levy of fees in respect thereof; 
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(c) the manner in which any inquiry for the purpose of recognising any association 
may be made and the form in which recognition shall be granted; 

(d) the particulars to be contained in the annual reports of recognised associations; 

(e) the manner in which the bye-laws to be made, amended or revised under this Act 
shall, before being so made, amended or revised, be published for criticism; 

(f) the constitution of the advisory committee established under section 25, the terms 
of office of and the manner of filling vacancies among members of the committee; the 
interval within which meetings of the advisory committee may be held and the pro- 
cedure to beefollowed at such meetings; and the matters which may be referred by the 
Central Government to the advisory committee for advice; 

(g) any other matter which is to be or may be prescribed.” 


The argument on this part of the case was briefly this: The Forward Markets 
Commission is a statutory body specially created for the purposes of the Act. 
The powers which may be conferred upon the Commission and the duties which 
it may be called on to discharge are, therefore, subject to the provisions of the 
Act. No more power can be conferred upon this body than what the Act allows 
and the power under the amended bye-law 52AA is not one which is contem- 
plated by the Act as conferable on it. Section 4 defines the functions of the 
Commission under five general heads (a) to (e) with a residuary clause contained 
in el. (f). ‘The powers or duties dealt with in cls. (a) to (e) are in their essence 
either recommendatory or advisory. In the context therefore ‘‘the other’’ duties 
or ‘‘other’’ powers which may be assigned to the Commission under el. (f) must 
be either ejusdem generts with advisory or recommendatory powers or of a 
nature similar to those enumerated in the previous sub-clauses. 


In support of these submissions learned counsel invited our attention to several 
decisions in which ancillary powers which might be implied from: the grant 
of certain express powers were referred to. In particular it was sumbitted 
that the Court would not imply a power which it was not absolutely necessary 
to effectuate an express grant or was needed to prevent the nullification of an 
express power that was granted. In our opinion, these decisions afford no as- 
sistance for resolving the controversy before us. There is no question here of 
deducing an implied power from the grant of an express one. What we are 
concerned with is the scope of the grant of an express power or rather whether 
the grant of the power conferred upon the Commission by the bye-law could be 
held to be a power which could be assigned to the Commission under el. (f). So 
far as the terms of cl. (f) are concerned, there is no limitation upon the nature 
of the power that might be conferred except, of course, that which might flow 
from its having to be one in relation to the regulation of forward-trading in goods 
which the Act is designed to effectuate. Any limitation, therefore, would have 
to be deduced from outside cl. (f) of 8.4. Taking each of the clauses (a) to (e), 
it is not possible to put them positively under one genus in order that there 
might be scope for the application of the lejusdem generis rule of construction. 
Negatively, no doubt it might be said that none of these five clauses confer an 
executive power such as has been vested in them by the amended bye-law 52AA 
but this cannot be the foundation for attracting the rule of construction on 
which learned counsel relies. On the other hand, if there is no common positive 
thread running through cls. (a) to (e) such as would bring them under one 
genus and negatively they do not expressly include any administrative or execu- 
tive functions, that itself might be a reason why the expression ‘‘other’’ occurring 
in el. (f) should receive the construction that it is intended to comprehend such 
a function. Learned counsel further suggested that even if the rule of ejusdem 
generis did not apply, the allied rule referred to at page 76 of the report of 
The Western India Theatres Lid. v. Municipal Corporation of the Ciy of 
Poona,! that the matters expressly referred to might afford some indication of 
the kind and nature of the power, might be invoked, but we consider that, in the 
context, there is no scope for the application of this variant either. What we 
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are here concerned with is whether it is legally competent to vest a particular 
power in astatutory body, and in regard to this the proper rule of interpretation 
would be that unless the nature of the power is such as to be incompatible with 
the purpose for which the body is created, or unless the particular power is contra- 
indicated by any specific provision of the enactment bringing the body into 
existence, any power which would further the provisions of the Act could be 
legally conferred on it. Judged by this test it would be obvious that the power 
conferred by the bye-law is one which could be validly vested in the Commission. 


A. more serious argument was advanced by learned counsel baged upon the 
submission that a power conferred by a bye-law framed under s. 11 or 12 was 
not one that was conferred ‘‘by or under the Act or as may be preseribed’’. 
Learned counsel is undoubtedly right in his submission that a power conferred 
by a bye-law is not one conferred ‘‘by the Act’’, for in the context the expres- 
sion ‘‘conferred by the Act’’ would mean ‘‘conferred expressly or by necessary 
implication by the Act itself”. It is also common ground that a bye-law framed 
under s. 11 or 12 could not fall within the phraseology ‘‘as may be prescribed’’, 
for the expression ‘‘preseribed’’ has been defined to mean ‘‘by rules under the 
Act’’, i.e., those framed under s. 28 and a bye-law is certainly not within that 
description. The question, therefore, is whether a power conferred by a bye-law 
could be held to be a-power ‘‘conferred under the Act. The meaning of the 
word ‘‘under the Act’’ is well-known. “By” an Act would mean by a provision 
directly enacted in the statute in question and which is gatherable from its 
express language or by necessary implication therefrom. The words ‘‘under the 
Act’’ would, in that context, signify what is not directly to be found in the 
statute itself but is conferred or imposed by virtue of powers enabling this to be 
done; in other words, bye-laws made by a subordinate law-making authority 
which is empowered to do so by the parent Act. The distinction. is thus between 
what is directly done by the enactment and what is done indirectly by rule- 
making authorities which are vested with powers in that behalf by the Act. (vide 
Hubli Electricity Co., Ltd. v. Province of Bombay,? and Narayanaswamy v. 
Krishnamurtht.2) That in such a sense bye-laws would be subordinate-legisla- 
tion ‘‘under the Act’’ is clear from the terms of ss. 11 and 12 themselves. Sec- 
tion 11(/) enacts: 

“Il. (1) Any recognised association may, subject to the previous approval of the 
Central Government, make bye-laws for the regulation and control of forward contracts.”, 
and sub-s. (2) enumerates the matters in respect of which bye-laws might make 
provision. Sub-section (3) refers to the bye-laws as those made under thas sec- 
tion and the provisions of sub-s. (4) puts this matter beyond doubt by enacting: 

“11, (4) Any bye-laws made under this section shall be subject to such conditions 
in regard to previous publication as may be prescribed, and when approved by the Central 
Government, shall be published in the Gazette of India and also in the Official Gazette of 
the State in which the principal office of the recognised association is situate:...” 
Section 12 under which the impugned bye-law was made states in sub-s. (2): 

“12. (2) Where, in pursuance of this section, any bye-laws have been made or amend- 
ed, the bye-laws so made or amended shall be published in the Gazette of India and also 
in the Official Gazette of the State in which, the principal office of the recognised associa- 
tion is situate, and on the publication theregf in the Gazette of India the bye-laws so 
made or amended shall have effect as if they had been made or amended by the recog- 
nised assoclation.”, : 
and in sub-s. (4) : 

.“12. (4) The making or the amendment or revision of any bye-laws under this 
. section shall in all cases be subject to the condition of previous publication:...” 
“Having regard to these provisions it would not be possible to contend that not- 
withstanding that the bye-laws are rules made by an association under s. 11 or 


2 (1048) L.R. 76 I.A. 57, at p. 66, 8.0. 51 8 [1958] Mad. 513, at p. 547. 
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compulsorily made by the Central Government for the association as its bye- 
laws under sg, 12, they are not in either case subordinate legislation under s. 11 
‘or 12 as the case may be, of the Act and they would therefore squarely fall with- 
in the words ‘‘under the Act” in s. 4(f). Indeed, we did not understand Mr. 
Pathak to dispute this proposition. 

His contention, however, was that when cl. (f) specifically made provision for 
powers conferred by “rules” by the employment of the phrase ‘“or as may be 
preseribed’’ and, so to speak, took the “rules” out of the reach of the words 
“under the Att” it must necessarily follow that every power conferred by a | 
subordinate law-making body must be deemed to have been excepted from the 
content of that expression and that consequently in the context the words ‘‘by 
the Act” should be held to mean ‘‘directly by the Act” i.e., by virtue of posi- 
tive enactment, and the words ‘‘under the Act’’ should be held to be a reference 
to powers eatherable by necessary implication from the provisions of the Act, 
As an instance learned counsel referred to us to the power of the Central Govern- 
ment to direct the Commission to inspect the accounts and other documents of 
any recognised association or of any of its members and submit its report thereon 
to the Central Government under s. 8(2)(c) and suggested that this would be a 
ease of a power or duty which would be covered by the words ‘‘under the Act’’. 
We find ourselves wholly unable to accept this argument. If without the refer- 
ence to the phrase ‘‘as may be prescribed’’ the words ‘‘under the Act’’ would 
comprehend powers which might be conferred under ‘‘bye-laws’’ as well as those 
under ‘‘rules’’ we are unable to appreciate the line of reasoning by which powers 
conferred by bye-laws have to be excluded, because of the specific reference to 
powers conferred by ‘‘rules’’. Undoubtedly, there is some little tautology in 
the use of the expression ‘‘as may be prescribed’’ after the comprehensive refer- 
ence to the powers conferrd ‘‘under the Act’’, but in order merely to avoid 
redundancy you cannot adopt a rule of construction which cuts down the ampli- 
tude of the words used except, of course, to avoid the redundancy. Thus the 
utmost that could be said would be that though normally and in their ordinary 
signification the words ‘‘under the Act” would include both ‘‘rules’? framed 
under s. 28 as well as ‘‘bye-laws’’ under s. 11 or 12, the reference to ‘‘rules’’ 
might be eliminated as tautologous since they have been specifically provided by 
the words that follow. But beyond that to claim that for the reason that it is 
redundant as to a part, the whole content of the words ‘‘under the Act’’ should 
be discarded, and the words ‘‘by the Act’’ should be read in a very restricted 
and, if one may add, in an unnatural sense as excluding a power conferred by 
necessary implication, when such a power would squarely fall within the reach 
of these words would not) in our opinion, be any reasonable construction of the 
provision. We need only add that the construction we have reached of s. 4(f) is 
reinforced by the language of s. 3(1) which is free from the ambiguity created by 
the occurrence of the expression ‘‘as may be presecribed’’‘in the former. We 
have, therefore, no hesitation in holding that there was no incompetency in the 
Forward Markets Commission being the recipient of the power which was confer- 
red upon them by bye-law 52AA as amended. 

The next part of the submission in relation to this matter was that it-was 
not competent for the association to have framed this bye-law and that the 
powers of the Central Government under s. 12 and of the association under s. 11 
in regard to the framing of bye-laws being co-extensive, the bye-law framed was 
not competent to confer any power on the Commission. s 

This contention was urged with reference to two considerations: 

(a) that a bye-law of the type now in controversy was not within s. 11 of the 
Act, and 

(b) that having regard to the provision contained in the articles of associa- 
tion of the association the bye-law was beyond the power of the association to 
frame. These we shall deal in that order. 

The first objection naturally. turns upon whether the bye-law is one which 
could be comprehended with s. 11 of the Act. Its first sub-section enacts: 
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“41, (1) Any recognised association may, subject to the previous approval of the 
Central Government, make bye-laws for the regulation and control of forward contracts.” 
That the impugned bye-law is one for the regulation and control of forward 
contracts cannot be disputed, and the terms being very general would includea 
bye-law of the type now impugned. In this connection reference may be made 
to bye-law 52AA which the impugned bye-law amended, under which power was 
vested in the Textile Commissioner with the concurrence of the Forward Markets 
Commission (though after consultation with the Chairman of the Board), to 
direct the closure of hedge contracts and fix the rates at which Such contracts 
might be closed out—a provision whose validity was not impugned in the present 
proceedings. Mr. Pathak no doubt submitted that he was not precluded from 
challenging before us even the earlier bye-law for the purpose of sustaining his 
argument that the amended bye-law was ultra vires. Nevertheless, it must be 
apparent that it was always assumed that bye-laws which vest in authorities 
external to the association the power to interfere with forward dealings was 
within the scope of the bye-law making powers under s. 11. 

This general provision apart, sub-s. (2) of s. 11 enacts: 

“41. (2) In particular, and without prejudice to the generality of the foregoing po- 
wer, such bye-laws may provide for— 

(a) .., 

(b) ... 

(ec) ... 

(d) fixing, altering or postponing days for settlement; 

(e) determining and declaring market rates, including opening, closing, highest and 
lowest rates for goods; i 

Cf) ass 


(m) ... : 

(n) the regulation of fluctuations in rates and prices; 

(o) the emergenciés in trade which may arise and the exercise of powers in such 
emergencies including the power to fix maximum and minimum prices; 

(p) ...”- i 
As the power of the Central Government to make bye-laws under s. 12 is admit- 
tedly co-extensive with the power of the associations to frame bye-laws, it is not 
necessary to refer to the terms of the later section. 


. Before considering in detail the argument on this part of the case we consider 
it useful to set out a few of the bye-laws of the association whose validity has 
not been challenged and which would show the manner in which the association 
has been functioning in emergencies such as that for which the impugned bye-law 
provides. Bye-law 52 which still exists runs: 

“52, (1) If in the opinion of the Board an emergency has arisen or exists, the Board 
may, by a resolution... 

(4) passed by a majority of not leas than....and 

(ii) confirmed....prohibit, as from the date of such confirmation or from such later 
date as may be fixed by the Board in the resolution referred to in sub-clause (1), 

(a) trading in the Hedge Contract for any delivery or deliveries. ..or 

(b) all trading in such contracts ag are referred to in clause (a) for a specified 
period...” > 

“52A. If the Board, at a meeting specially convened in this behalf, resolve that a 
state of emergency exists or is likely to occur such as shall in the opinion of the Board, 
make free trading in forward contracts extremely difficult, the Board shall so inform the 
Forward Markets Commission and upon the Forward Markets Commission intimating to 
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the Board its agreement with such resolution, then notwithstanding anything to the con- 
trary contained in these bye-laws or in any forward contract made subject to these bye- 
laws, the following provisions shall take effect— 

(1) The Board shall at a meeting specially convened in this behalf, 

(a) fix a date for the purposes hereinafter contained, 

(b) fix settlement process for forward contracts, 

(c) fix a special Settlement Day. 

(2) ....Every hedge contract entered into between a member and a member or 
between a mengber and a non-member outstanding on the date fixed under clause (1) (a) 
hereof shall be deemed closed out at the rate appropriate to such contracts fixed under 
clause (1) (b) hereof.” 
and then follows bye-law 52AA. 

Apart from the amended bye-law occurring in the group of existing bye-laws 
making provision for emergencies to which sub-cl. (o) of s. 11(2) refers, there 
is no dispute that there was an emergency in the forward market and that the 
impugned bye-law was framed to meet such a contingency. It was not contended 
before us that the method by which the emergency was resolved by the impugned 
bye-law—viz., by closing out subsisting contract was not the usual method em- 
ployed for the purpose. If, therefore, the bye-law was a provision for an 
emergency within s. 11(2) (0) then it would seem to follow that for the resolution 
of that emergency, every one of the matters which could be included in such 
bye-laws would be attracted to it, and so we find it impossible to accept Mr. 
Pathak’s submission regarding the invalidity of the bye-law. 


An analysis of the impugned bye-law 52AA and a comparison of it with that 
which it replaced would show that the main point of difference is that whereas 
formerly action to stop forward trading and for closing out contracts and to 
fix the rate at which contracts were to be closed out was vested in the Textile 
Commissioner, acting with the concurrence of the Forward Markets Commission, 
under the amended bye-law the power is directly vested in the Forward Markets 
Commission itself. The arguments addressed to us on this point are concerned 
not so much with the propriety as with the vires of a provision by which the 
power to close out contracts by the issue of a notification is vested in the Com- 
mission. Apart from an argument immediately to be noticed, we do not see 
how, if such a power could yalidly be conferred upon a Textile Commissioner 
or even exercised by the board of the association under a poo framed under 
s. 11, the same would be beyond the power to make bye-laws under s. 11 by the 
mere fact that the authority vested with the power is the Forward Markets 
Commission. We are clearly of the opinion that bye-law 52AA is well within 
the bye-law making power under s. 11 of the Act and therefore within s. 12. 


It was then said that the amended bye-law 52AA was invalid as in violation 
of the articles of association of the association being an impermissible delegation 
of the powers vested in the board of the association by its memorandum and 
articles. In this context Mr. Pathak placed reliance on cl. 64 of the articles as 
' laying down the limits within which the board might delegate their powers. He 
contended that the conferment of the power to take action on the Forward Markets 
Commission was thus contrary to and inconsistent with the powers of the asso- 
ciation under this article. It would be seen that if learned counsel is right, this 
would render invalid not merely bye-law 52AA as now amended but even the 
bye-law as it originally stood, but as already stated learned counsel urged that 
he was not precluded from raising this contention. This point was not raised 
in the Court below but having heard arguments on it we shall pronounce upon 
it. We consider that there is no substance in this objection. Article 64 on 
which reliance was placed runs in these terms: 


“The Board may delegate any of their powers, authorities and duties to committees 
consisting of such member or members of their body or consisting of such other member 
or members or Associate Members, Special Associate Members or Temporary Special 
Associate Members of the Association not being Directors, or partly of Directors and 
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partly of such other members and/or Associate Members, Special Associate Members or 
Temporary “Special Associate Members as the Directors may think fit. Any Committee 
so formed shall in the exercise of the powers sa delegated conform to any regulation 
that may from time to time be imposed on it by the Directors.” 
In so far as the memorandum is concerned, its paragraph III states the objects 
for which the association was established, as being, inter alia: 

“ 


(e) To make from time to time bye-laws for..., the opening and closing of markets in 
cotton and the times during which they shall be open or closed; the makifig, performance 
and determination of contracts..., the prohibition of specified classes of dealings and the 
time during which such prohibition shall operate; the prevention of and dealing with 
‘Croners’ or ‘Bear Paids’ in any and every kind of cotton and cotton transactions so as to 
prevent or stop or mitigate undue speculation inimical to the trade as a whole; the course 
of business between Original Members inter se or between any of them on the one hand, 
and their constituents on the other hand, the forms of contracts between them and their 
rights and liabilities to each other in respect of dealings in cotton...” 

The articles dealing with bye-laws, the manner in which they are to be made as 
well as the subject to which they might relate is to be found in arts. 73 and 74. 
The relevant portion of art. 73 runs: 

“Under and in conformity with any Statutory provisions for the time being in force, 
the Board may pass and bring into effect such bye-laws as may be considered in the 
interest of or conducive to the objects of the Association...” 
and art. 74 runs: . 

“Without prejudice to the generality of the powers to make bye-laws conferred by 

the Memorandum of Association and by these Articles and under or in the absence of 
any statute or statutes in force in that behalf, it is hereby expressly declared that the 
said powers to make, alter, add to, or rescind Bye-laws including power to do so in regard 
to all or any of the following matters....” 
Sub-paragraph (7) repeats inter alia the contents of paragraph III(e) of the 
memorandum of association which we have extracted. The entire argument of 
Mr. Pathak on art. 64 was based on the footing that the power to make a bye- 
law was vested solely in the board, because it is only the powers of the board that 
are subject to the limitation imposed by art. 64. If, however, the power to make 
a bye-law was not confined to the board but bye-laws might be framed by the 
association itself, the’argument based on art. 64 would be seen to have no vali- 
dity. That the latter is the true position is clear from art. 73 which reads: 

“The Board’s power as aforesaid in relation to bye-laws shall not derogate from the 

powers hereby conferred upon the Association who may also in the same way and for 
the same purpose from time to time pass and bring into effect new bye-laws and rescind 
or alter or add to any existing bye-law by resolution passed by a majority of two-thirds 
at, the least of the Members present and voting at a General Megting pfevious to which 
at least fourteen days’ notice has been given that a Member intends at such meeting to 
propose the making of such bye-law or the rescession, alteration of or addition to a bye- 
law or bye-laws.” 
If, therefore, a bye-law could be made by the association it is manifest that there 
is no limitation upon its powers such as is to be found in art. 64 which applies 
only to the board. The validity of the bye-law therefore cannot be challenged by 
reference merely to the powers of the board, because what is contemplated by 
s. 11 is the power of the ‘‘recognised Association’’ to frame the bye-law. We 
have; therefore, no hesitation in rejecting the contention that the bye-law as 
framed contravenes the rules of the association. 


Mr. Pathak next contended that the impugned bye-law was invalid because 
it operated retrospectively. This argument he presented under two heads. His 
first submission was that consistently with the rule that an enactment would 
not be construed as retrospective unless the same were to have that effect by 
express language or by necessary intendment, the impugned bye-law should be 
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held to affect and close out only those contracts which were entered into after’ 
the date on which the bye-law came into operation and that if he was right in 
this construction, the impugned notification had gone beyond the powers con- 
ferred on the Commission by the new bye-law. We are wholly unable to ac- 
cept this submission as to the construction of the bye-law. The first paragraph 
of the bye-law by its last words points out the consequence of a notification by 
the Forward Markets Commission. It provides that if the Chairman were 
notified that the continuation of trading in hedge contracts for any delivery ete. 
‘‘was detrimental to the interests of the general public or the larger interests of 
the economy of India,” then notwithstanding anything to the contrary contain- 
ed in the bye-laws of the association or in any hedge ete. contract the provisions 
contained in the second paragraph should have effect. If one had regard only 
to para, 1 and nothing more there might be some room for a plausible argument 
that subsisting contracts were not to be affected, though the expression ‘‘not- 
withstanding anything to the contrary contained in any hedge ete. contract”? 
would undoubtedly militate against any such contention. But such ambiguity, 
if any, is cleared by the provision in para. 2 which has effect on the notification 
under para. I, for by express terms it refers to ‘‘every hedge contract’’ and 
‘‘every on call contract’’ ‘‘in so far as cotton is uncalled thereunder or in so 
far as the price has not been fixed thereunder’’. This, therefore, places it be- 
yond doubt that executory contracts which were subsisting on the date of the 
notification were within its scope and*were intended to be affected by it. And 
this, if anything more were needed, is made more certain by the reference in 
para. (2) to the provisions of cls. (3), (4) and (6) of bye-law 52A. Bye-law 
52.4 deals with cases where the board of the association resolves, to repeat its 
terms ‘‘that a state of emergency exists or is likely to occur which makes free 
trading in forward contracts difficult and on obtaining the concurrence of the 
Forward Markets Commission,’’ then notwithstanding anything to the contrary 
contained in these Bye-laws or in any forward contract made subject to these 
Bye-laws, the following provision shall have effect: 

“(1) The Board shall at a meeting specially convened in this behalf, 

(a) fix a date for the purposes hereinafter contained, 

(b) fix settlement prices for forward contracts, 

(c) fix a special Settlement Day.” 

Clause (3) of bye-law 52A runs: n 

“52A. (3) All differences arising out of every such contract between members shall 
be paid through the Clearing House on the Settlement Day fixed unler clause (1)(c) . 
hereof....” 

Clause (4) 

` “52A. (4) All differences arising out of every such contract between a member and 
a non-member shall become immediately due and payable,” 
and Clause (6): 

“52A. (8) In hedge and on all contracts entered into between a member and a non- 
member and in contracts to which clause (5) applies, any margin received shall be ad- 
justed and the whole or the balance thereof, as the case may be, shall be immediately 
refundable.” i 
It is thus clear that the entire machinery for resolving emergencies such as is 
contemplated by bye-law 52A includes the suspension of forward business to- 
gether with the closing out of forward contracts of hedge and on call types 
whose volume or nature had led to the emergency. It proceeds on the basis that 
the crisis could not bemet unless subsisting contracts were closed out and, so to 
speak, a new chapter begun. That is the ratio underlying the combined effect of 
byc-laws 52AA and 52A and in view of this circumstance the argument that 
on-a reasonable construction of the amended bye-law it would apply to contracts 
to be entered into in future and not to subsisting contracts must be rejected. 

If he was wrong in his argument that the bye-law on its proper construction 
did affect subsisting contracts such as those of the appellants, Mr. Pathak’s 
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further submission was that the impugned bye-law was invalid and ultra vires 
of the Act because it purported to operate retrospectively affecting vested rights 
under contracts which were subsisting on the day on which the bye-law came 
into foree. 
Mr. Pathak invited our attention to a passage in Craies’ Statute Law, 5th ed., 
p. 366 reading: 


“Sometimes a statute, although not intended to be retrospective, will in fact have 
a retrospective operation. For instance, if two persons enter into a contfact, and after- 
wards a statute is passed, which, as Cockburn, C.J. said in Duke of Devonshire v. Barrow, 
etc, Co’ ‘engrafts an enactment upon existing contracts’ and thus operates so as to 
produce a result which is something quite different from the original intention of the 
contracting parties, such a statute has, in effect a retrospective operation.” 
The bye-law in so far as it affects executory contracts requiring such contracts 
to be closed out on a day not originally contracted for and at a price fixed by 
law is in the above sense undoubtedly retrospective. The submission of learned 
counsel was that though & Legislature which had plenary power in this regard 
could enact a statute having retrospective operation, subordinate legislation, be 
it a rule, a bye-law or a notification, could not be made so as to have retrospec- 
tive operation and that to that extent the rule, bye-law or notification would be 
ultra vires and would have to be struck down, relying for this position on the 
decision of the Mysore High Court reported in India Sugars & Refineries Ltd. 
vy. State.5 We do not, however, consider it necessary to canvass the correctness 
of this decision or the broad propositions laid down in it. It is clear law that a 
statute which could validly enact a law with retrospective effect could in express 
terms validly confer upon a rule-making authority a power to make a rule or 
frame a bye-law having retrospective operation and we would add that we did 
not understand Mr. Pathak to dispute this position. If this were so the same 
result would follow where the power to enact a rule or a bye-law with ‘‘retro- 
spective effect’’ so as to affect pending transactions, is conferred not by express 
words but where the necessary intendment of the Act confers such a power. If 
in the present case the power to make a bye-law so as to operate on contracts 
subsisting on the day the same was framed, would follow as a necessary implica- 
tion from the terms of s. 11, it would not be necessary to discuss the larger 
question as to whether and the circumstances in which subordinate legislation 
with retrospective effect could be validly made. 


Before proceeding further it is necessary to notice a submission that under 
the Act, far from there being a conferment of a power to make a bye-law so as 
to affect rights under subsisting contracts, there was a contra indication of such 
a power being conferred. In this connection Mr. Pathak invited our attention 
to the terms of ss. 16 and 17 and 19 of the Act under which the Act has itself 
made special provision for affecting rights such as those of the appellants in the 
present case. Detailing the consequences of a notification under s. 15, s. 16(a) 
enacts :— ; 

“16.... (a) Every forward contract for the sale or purchase of any goods specified in 
the notification, entered into before the date of the notification and remaining to be per- 
formed after the said date and which is not in conformity with the provisions of section 
15, shall be deemed to be closed out at such rate as the Central Government may fix 
in this behalf...” 

Section 17(3) enacts :— 

“17. (3) Where a notification has been issued under sub-section (1), the provisions 
of section 16 shall, in the absence of anything to the contrary in the notification, apply 
to all forward contracts for the sale or purchase of any goods specified in the notification 
entered into before the date of the notification and remaining to be performed after the 
said date as they apply to all forward contracts for the sale or purchase of any goods spe- 
elfied in the notification under section 15.” 


4 (1877) 2 Q.B.D. 286, 289. 5 [1960] ALR. Mys. 326. 


1962.) DR. INDRAMANI V. W. R. NATU (8.c.)—Ayyangar J. 891 


and s. 19 (2) runs :— 

“19. (2) Any option in goods which has been entered into before the date on which 

this section comes into force and which remains to be performed, whether wholly or in 
part, after the said date shall, to that extent, become void.” 
Based on these provisions the submission was that the Act had made special 
provisions for retrospective operation of certain notifications so as to affect 
rights under subsisting contracts and that in cases where there was no such 
specific provisjon it was not intended that a bye-law or a notification could have 
that effect. 

We see no force in this argument. The fact that the Act itself makes provi- 
sion for subsisting contracts being affected, would, in our opinion, far from 
supporting the appellants indicate that in the context of a crisis in forward 
trading the closing out of contracts was a necessary method of exercising contro] 
and was the mechanism by which the enactment contemplated that normalcy 
could be restored and healthy trading resumed. 

If, therefore, we eliminate the provisions in ss. 16, 17 and 19 as not contain- 
ing any indication that a power to frame a bye-law with retrospective effect waa 
withheld from the association, the question whether such bye-law-making power 
was conferred has to be gathered from the terms of s. 11 itself. Thus considered 
we are clearly of the opinion that a power to frame a bye-law for emergencies 
such as those for which a bye-law like 52AA is intended includes a power to 
frame one so as to affect subsisting contracts for resolving crisis in Forward 
Markets. We have already referred to the terms of bye-law 52A which shows 
that when an emergency of the type referred to in s. 11(2) (o) arises it is not 
practicable to rescue a forward market from a crisis without (1) putting an end 
to forward trading, and (2) closing out subsisting contracts so as to start with a 
clean slate for the future. When, therefore, under s. 11(2) power is conferred 
to frame a bye-law to provide for: 

“(o) the emergencies in trade which may arise and the exercise of powers in such 
emergencies including the power to fix maximum and minimum prices;” 
and this is read in conjunction with cl. (g) reading: 

“regulating the entering into, making, performance, recission and termination of 
contracts...” 
it is manifest that the section contemplates the making of a bye-law regulating 
the performance of contracts, the rescission and termination of contracts and 
this could obviously refer only to the bye-law affeeting rights under contracts 
which are subsisting on the day the action is taken. It is, therefore, manifest that 
s. 11 authorises the framing of a bye-law which would operate retrospectively in 
the sense that it affects rights of parties under subsisting contracts. Finally it 
should be borne in mind that ultimately what we are concerned in s. 11 of the 
Act is the power of the association to frame the bye-law, for if the association 
could validly frame such a bye-law, the Central Government could under s. 12 
have a similar power. We did not hear any argument to establish that the 
association had no such power. 

There is one other aspect in which the same problem might be viewed and it 
is this: The contract entered inta by the respondents purported to be one under 
the bye-laws for the time being in force and any change in the bye-laws there- 
fore would seem to be contemplated and provided for by the contract itself, so 
that it might not be correct to speak of the new bye-law as affecting any accrued 
Tights under a contract. For when those bye-laws were altered the changes 
would get incorporated into the contracts themselves, so as to afford no scope for 
the argument that there has been an infringement of a vested right. In the view, 
however, which we have taken about the validity of the bye-law on the ground 
that it was well within the terms of ss. 11 and 12 we do not consider it necessary 
to pursue this aspect farther or to rest our decision on it. ` 

What remains to consider is the challenge to the notification based on the 
ground that it was vitiated by having been issued mala fide. The ground of 
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male fides alleged was that the impugned notification was issued in order to 
prevent the board of directors of the association from applying their minds and 
exercising their judgment which they were directed to do by the terms of the 
consent memo filed on which the appeal from the judgment in C.S. 2 of 1956 was 
disposed of on January 24, 1956. To the allegation made in this form in the 
petition respondent No. 1, the Chairman of the Forward Markets Commission, 
fled an afidavit in the course of which he pointed out that the continuance of 
trading in futures was in the circumstances then prevailing in the market 
detrimental to the interests of the trade and that a conclusion dn this matter 
had been reached by the Commission even before bye-law 52AA was amended, 
that the question of closing out existing contracts was engaging the attention of 
even the board of the association from as early as the beginning of January 
1956 and it was for the purpose of enabling the Commission to take action to set 
right matters that bye-law 524A was amended and that immediately the amend- 
ed bye-law came into force the Commission took action and issned the notification 
now impugned. He also pointed out that the liberty given to the association to 
consider the matter under the terms of the compromise memo was a factor 
which had also been taken into account before the notification had been issued. 
The learned Judges of the High Court accepted this explanation of the circum- 
stances in which the notification came to be issued and considered that on the 
allegation in the petition no mala fides could be inferred. We are in entire 
agreement with the learned Judges of the High Court on this point. No personal 
motive or mala fides in that sense has been attributed to the members of the 
Commision and in these circumstances we consider that there is no basis for 
impugning the notification on the ground that it was not issued bona fide. 

This completes all the points urged by the learned counsel for the appellants. 
We consider that there is no merit in the appeal which fails and is dismissed 
with costs. 


Sussa Rao J. I regret my inability to agree with the judgment prepared by 
my learned brother Rajagopala Ayangar J. As the facts have been fully stated 
in the judgment of my learned brother, I need not repeat them except to the ex- 
tent necessary to appreciate the two points on which I propose to express my 
opinion. 

The appellants carry on business in cotton under the name and style of 
Indramani Pyarelal Gupta & Co. The said firm is a member of the Hast India 
Cotton Association Limited, which is a recognized association within the mean- 
ing of the Ferward Contracts (Regulation) Act, 1952, hereinafter called ‘‘the 
Act’’. The association has been formed for the purpose of, inter alia, promoting 
and regulating trade in cotton and providing a Cotton Exchange and a Clearing 
House. Under the Act a:Forward Markets Commission was formed by the 
Central Government and respondent No. 1 is its Chairman and respondent Nos. 
2 and 3 are its Members. Prior to January 21, 1956, on behalf of themselves and 
their constituents, the appellants entered into hedge contracts in cotton for Feb- 
ruary 1956 and May 1956 settlements with other members of the association in 
accordance with its bye-laws. When the said contracts were effected, bye-law 
52AA ran as follows: 

“(1) Whether or not the prices at which cotton may be bought or sold are at any 
time controlled under the provisions of the Essential Commodities Act, 1955, if the Textile 
Commissioner with the concurrence of the Forward Markets Commission and after con- 
sultation with the Chairman, be of opinion that the continuation of hedge trading is likely 
to result in a situation detrimental to the larger interests of the economy of India and so 
informs the Board, the Board shall forthwith cause a notice to be posted on the Notice 
Board to that effect and on the posting of such notice and notwithstanling anything to 
the contrary contained in these Bye-laws or in any hedge or on call contract made sub- 
ject to these Bye-laws, the following provision shall take effect. 

(2) Every hedge contract and every on call contract in so far as the cotton is un- 
called thereunder, or in so far as the price has not been fixed thereunder, entered into 
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between a member and a member or between a member and a non-member then out- 
standing shall be deemed closed out at such rate, appropriate to such contract, as shall 
be fixed by the Textile Commissioner and the provisions of clauses (3), (4) and (8) of 
Bye-law 52-A, in so far as they apply to hedge and on call contracts, shall apply as if 
they formed part of this Bye-law. After the affixation of the said notice on the Notice 
Board, trading in hedge and on call contracts shall be prohibited until the Textile Com- 
misstoner with the concurrence of the Forward Markets Commission and after consultation 
with the Chairrhan, permits resumption.” 

On January 21, 1956, the Central Government, in exercise of powers conferred 
upon it by sub-s. (7) of s. 12 of the Act, notified a new bye-law 52AA to be 
substituted in place of the earlier bye-law 52AA. The new bye-law reads as 
follows: 


“(1) Whether or not prices at which cotton may be bought or sold are at any time 
controlled under the provisions of the Essential Commodities Act, 1955, if the Forward 
Markets Commission is of the opinion that continuation of trading in hedge contract for 
any delivery or deliveries is detrimental to the interest of the trading or the public 
interest or the larger interests of the economy of India and so notifies the Chairman, then 
notwithstanding anything to the contrary contained in these Bye-laws or in any hedge 
or on call contract made subject to these Bye-laws the following provisions shall take 
effect. 

(2) Every hedge contract and every on call contract in so far as cotton is uncalled 

thereunder and relating to the delivery or deliveries notified under Clause (1) entered 
into between a member and a member or between a member and non-member then 
outstanding shall be deemed closed out at such rate appropriate to such contract and 
with effect from such date as shall be fixed by the Forward Markets Commission and the 
provisions of Clauses (3), (4) and (6) of Bye-law 52-A in so far as they apply to hedge 
and on call contracts shall apply as if they formed part of this Bye-law.” 
On January 24, 1956, the Forward Markets Commission, in exercise of the power 
conferred on it under the new bye-law, issued a notification closing out all con- 
tracts of February 1956 and May 1956 settlements ‘at the rates mentioned in the 
said notification. The petition for a writ of mandamus filed by the appellants 
in the High Court of Judicature at Bombay for ordering the respondents to 
cancel or withdraw the said notification dated January 24, 1956 was dismissed 
in the first instance by Coyajee J., and, the appeal preferred against the judg- 
ment of Coyajee J. was also dismissed by a division bench consisting of Chagla 
C.J. and Tendolkar J. Hence the appeal. 


I propose, as I have already indicated, to consider the following two questions, 
as in the view I will be taking on those questions, the appeal will havd to be 
allowed, and no other question, therefore, will arise for consideration. The said 
questions are: (1) whether under s. 12(/) of the Act the Central Government 
has power to make a bye-law with retrospective effect; and (2) whether under - 
s. 4(f) of the Act, the Forward Markets Commission can exercise a power as- 
signed to it under a bye-law made by the Government under s. 12 of the Act. 


Before considering the scope of the power of the Central Government 
under s. 12(/) of the Act, it is necsesary to consider whether the flew bye-law 
notified on January 21, 1956, has retrospective effect. There are material differ- 
ences between the old bye-law 52-AA and the new one substituted in its place. 
Under the new bye-law the important provision is that all hedge contracts out- 
standing at the time it came into force shall be deemed to be closed out at such 
rates as shall be fixed by the Textile Commissioner. Whereas under the old 
bye-law the Textile Commissioner had to form his opinion with the concurrence 
of the Forward Markets Commission and after consultation ‘with the Chairman, 
under the new bye-law the said power of forming an opinion is conferred solely 
on the Forward Markets Commission. Whereas under the old bye-law the opi- 
nion formed was in regard to the question whether hedge trading was likely to 
result in a situation detrimental to the larger interests of the economy of India, 
under the new bye-law the opinion is in respect of the question whether the con- 
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tinuation of trading in hedge contracts will be detrimental to the interests of 
trading or the public interest or the larger interests of the economy of India. 
While under the old bye-law the question to be considered was in regard to hedge 
trading as such, under the new bye-law it is in respect of continuation of trading 
in hedge contracts for any delivery or deliveries. While under the old bye-law the 
said opinion was communicated to the Board for action, under the new bye-law 
it is notified to the Chairman. While under the old bye-law trading in hedge 
and on call contracts could be resumed if the Textile Commissibner, with. the 
concurrence of the Forward Markets Commission and after consiltation with 
the Chairman, permitted the resumption, under the new bye-law the said pro- 
vision for resumption js omitted. It is, therefore, manifest that the power of 
closing out a contract under the new bye-law differs from that under the old 
bye-law in respect of the purpose of closing out, the authority empowered to 
order the close out and the consequences of such closing out. It is idle to con- 
tend that the new bye-law makes only inconsequential changes in the old bye-law. 
The new bye-law operates upon an important term of a contract entered into 
before it came into force, namely, the mode of performance: it carries on its face 
the vice of retroactivity. In Craies on Statutes, 5th edn., p. 366, the following 
pasa appropriate to the question now raised is found: 


..if a statute is passed which renders the performance of a contract impossible, 
the rule of law is that the contract is frustrated by supervening impossibility, consequently 
in this case also the statute operates retrospectively.” 

The learned author proceeds to state at p. 367: 

‘The principle of this case has been applied in later cases to contracts the perform- 
ance of which in manner contemplated by the parties has been rendered impossible by 
reason of some change in the law.” 

It is, therefore, clear that the said bye-law, in so far as it purports to affect the 
mode of performance of the pre-existing contracts, is certainly retrospective in 
operation. I am assuming for the purpose of the present question that the bye- 
law cannot be construed in such a way as to confine its operation only to con- 
tracts that are entered into after it came into force. If so, the question arises 
whether the Central Government had power to make a bye-law under s. 12(/) of 
the Act with retrospective effect. Section 12(7) of the Act reads: ‘ 

“The Central Government may, either on a request in writing received by it in this 
behalf from the governing body of a recognised association, or if in its opinion it is 
expedient so to do, make bye-laws for all or any of the matters specified in section 11 or 
amend any bye-laws made by such association under that section.” 

Section 11 enumerates the matters in respect of which the recognized associations 
can make bye-laws for the regulation and control of forward contracts. Neither 
s. 12 nor s. 11 expressly states that a bye-law with retrospective operation can 
be made under either of those two sections. Full effect can be given to both the 
. sections by recognizing a power only to make bye-laws prospective in operation, 
that is, bye-laws that would not affect any vested rights. In the circumstances, 
can it be held that the Central Government to which the power to make bye-laws 
is delegated by the Legislature without expressly conferring on it a power to give 
them retrospective operation can exercise a power thereunder to make such 
bye-laws? Learned counsel for the respondents contends that, as the Legislature 
can make a law with retrospective operation, so too a delegated authority can 
make 4 bye-law with the same effect. This argument ignores the essential dis- 
tinction between a Legislature functioning in exercise of the powers conferred on 
it under the Constitution and a body entrusted by the said Legislature with a 
power to make subordinate legislation. In the case of the Legislature, art. 246 
of the Constitution confers a plenary power of legislation subject to the limita- 
tions mentioned therein and in other provisions of the Constitution in respect’ of 
appropriate entries in the Seventh Schedule. This Court, in The Union of India 
v. Madan Gopal Kabra,’ held that the Legislature can always legislate retro- 
1 [1064]8.0.R. 541. 
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spectively, unless there is any prohibition under the Constitution which has 
created it. But the same rule cannot obviously be applied to the Central Govern- 
ment exercising delegated legislative power, for the scope of their power is not 
co-extensive with that of Parliament. This distinction is clearly brought out by 
the learnêd Judges of the Allahabad High Court in Modi Food Products v. 
Commr. Sales-Taz,* wherein the learned Judges observed (p. 39): 


“...A Legislature can certainly give retrospective effect to pieces of legislation passed 
by.it but an executive Government exercising subordinate and delegated legislative powers, 
cannot make legislation retrospective in effect unless that power is expressly conferred.” 
In Strawboard Manufacturing Co., Lid. v. Gutta Mall Workers’ Union® a ques- 
tion arose whether the Governor of U. P., who referred an industrial dispute to a 
person nominated by him with a direction that he should submit the award not 
later than a particular date, could extend the date for the making of the award 
sgo as to validate the award made after the prescribed date. Reliance was placed 
upon s. 21 of the U.P. General Clauses Act, 1904, in support of the contention 
that the power of amendment and modification conferred on the State Govern- 
ment under that section might be so exercised as to have retrospective operation. 
In rejecting that contention, Das J., as he then was, observed (p. 447): 

“It is true that the order of April 28, 1950, does ex facie purport to modify 
the order of February 18, 1950, but, in view of the absence of any distinct provision in 
section 21 that the power of amendment and modification conferred on the State Govern- 
ment may be so exercised as to have retrospective operation the order of April 26, 1950, 
viewed merely as an order of amendment or modification, cannot, by virtue of section 21, 
have that effect.” 

This decision is, therefore, an authority for the position that unless a statute 
confers on the Government an express power to make an order with retrospective 
effect, it cannot exercise such a power. The Mysore High Court in a considered 
judgment in India Sugars & Refineries Lid. v. State+ dealt with the question 
that now arises for consideration. There, the Government issued three notifica- 
tions dated April 9, 1956, October 15, 1957, and February 13, 1958, purporting 
to act under s. 14(J) of the Madras Sugar Factories Control Act, 1949, whereby 
cess was imposed on sugareane brought and crushed in petitioner’s factory for the 
crushing season 1955-56, 1956-57 and 1957-58 respectively. One of the questions 
raised was whether under the said section the Government had power to issue 
the notifications imposing a cess on sugarcane brought and crushed in petitioner’s 
factory for a period prior to the date of the said notifications. Das Gupta C.J. 
delivering the judgment of the division bench, held that it could not. The 
learned Advocate-General, who appeared for the State, argued, as it is now 
argued before us, that in a case where power to make rules is conferred on the 
Government and if the provisions conferring such a power does not expressly 
prohibit the making of rules with retrospective operation, the Government in 
exercise of that power can make rules with retrospective operation. In rejecting 
that argument, the learned Chief Justice, delivering the judgment of the division 
bench, observed (p. 382) : . 

“In my opinion a different principle would apply to the case of an executive Govern- 
ment exercising subordinate and delegated legislative powers. In such cases unless the 
power to act retrospectively is expressly conferred by the Legislature on the Govern- 
ment, the Government cannot act retrospectively.” 

With respect, I entirely agree with the said observations. The same question 
was again raised and the same view was expressed by the Kerala High Court in 
C. W. Motor Service (Pr.) Lid. v. State of Kerala® There the Regional Trans- 
port Authority, Kozhikode, granted a state carriage permit to respondent No. 3 
therein in respect of a proposed Ghat route. The grant of the permit was 
challenged on the ground that when that order was passed there was no consti- 
tuted Regional Transport Authority for the district. It was contended on behalf 


2 ie AIR. All. 35. 4 [1960] A.I.R. Mys. 326. 
3 [1953] 8.0.R. 439, 447-448. 5 [1959] A.LR. Kerala 347, 348. 
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of the contesting respondent that the said defect was cured by a subsequent noti- 
fication issued by the Government whereby the Government ordered the continu- 
ance of the Road Transport Authority from the date of the expiry of the term of 
the said authority till its successor was appointed. The High Court held that the 
notification with retrospective operation was bad. In that context, Varadaraja 
Tyengar J. observed (p. 348) : 


“ ..The rule is well-settled that even in a case where the executive Government 
_ acts as a delegate of a legislative authority, it has no plenary power to prqwide for retros- 
_ pective operation unless and until that power is expressly conferred by the parent enact- 
ment.” 
The House of Lords in Howell v. Falmouth Boat Construction Co. Ld.® expres- 
sed the same opinion and also pointed out the danger of conceding such a power 
to a delegated authority. There, a licence was issued to operate retrospectively 
and to cover works already done under the oral sanction of the authority. Their 
Lordships observed (p. 847): 


“...It would be a dangerous power to place in the hands of Ministers and their sub- 

ordinate officials to allow them, whenever they had power to licence, to grant the licence 
ex post facto; and a statutory power to license should not be construed as a power to 
authorize or ratify what has been done unless the special terms of the statutory provisions 
clearly warrant the construction.” 
It is true that this is a case of a licence issued by an authority in exercise of a 
statutory power conferred on it, but the same principle must apply to a bye-law 
made by an authority in exercise of a power conferred under a statute. Our 
Constitution promises to usher in a welfare State. It involves conferment of 
powers of subordinate legislation on government and governmental agencies 
affecting every aspect of human activity. The regulatory process is fast becom- 
ing an ubiquitous element in our life. In a welfare State, perhaps, it is inevitable, 
for the simple reason that Parliament or Legislature cannot be expected to 
provide for all possible contingencies. But there is no effective machinery to 
control the rule-making powers, or to prevent its diversion through authoritarian 
channels. If the conferment of power to make delegated legislation proprio 
vigore carried with it to make a rule or bye-law with retrospective operation, it 
may become an instrument of oppression. In these circumstances, it has been 
rightly held that the provision conferring such a power must be strictly construed 
and unless & statute expressly confers a power to make a rule or bye-law retro-- 
spectively, it must be held that it has not conferred any such power. It is said 
that such a strict construction may prevent a rule-making authority from making 
a rule in emergency, though the occasion demands or justifies a rule with retros- 
pective effect. The simple answer to this alleged difficulty is that if the Legisla- 
ture contemplates or visualizes such emergencies, calling for the making of such 
rules or bye-laws with retrospective effect, it should expressly confer such power. 
It is also said that the Government can be relied upon to make such rules only 
on appropriate occasions. This Court cannot recognise implied powers pregnant 
with potentialities for mischief on such assumptions. That apart, the scope or 
ambit of a rule cannot be made to depend upon the status of a functionary 
entrusted with a rule-making power. In public interest the least the Court can 
do is to construe the provisions conferring such a power strictly and to confine 
its scope to that clearly expressed therein. 

Applying that rule of strict construction, I would hold that s. 12(7) does not 
confer a power on the Central Government to make a bye-law with retrospective 
effect and, therefore, the new bye-law made on January 21, 1956, in so far as it 
purports to operate retrospectively, is invalid. 

Assuming that it is permissible to infer such a power by necessary implication, 
can it be said that it is possible to so imply under s. 12 of the Act? The phrase 
‘necessary implication’’, as applied in the law of statutory construction, means 
an implication that is absolutely necessary and unavoidable; that is to say, a 

6 [1951] A.C. 837. 
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Court must come to the conclusion that unless such an implication is made, the 
provisions of the section could not be given full effect on the wording as expressed 
therein. Under s. 12 of the Act, the Central Government may either on a 
request in writing received by it from the governing body of a recognized asso- 
ciation, or if in its opinion it is expedient so to do, make bye-laws for all or any 
of the matters specified in s. 11 or amend any bye-law made by such association 
under that section. Now s. 11 says that any recognized association may, subject 
to the previous approval of the Central Government, make bye-laws for the re- 
gulation and tontrol of forward contracts; under sub-s (2) thereof, the associa- 
tion is authorized to make laws providing for any of the matters mentioned 
therein. A glance at those matters shows that all the bye-laws providing for 
those matters could be framed without giving s 12 any retrospective effect. It 
is said that s.11(e) gives an indication that a bye-law contemplated by that sub- 
clause must necessarily provide for its retrospective operation. It reads: 

“the emergencies in trade which may arise and the exercise of powers In such emer- 
gencies including the power to fix maximum and minimum prices;” : 

The learned Solicitor-General contends that an occasion may arise when by a 
determined action of a ‘‘bear’’ or a ‘‘bull’’ the rates may shoot up beyond a 
reasonable level or fall down steeply below a particular point creating an emer- 
gency in the market and in that emergency it would be necessary for the autho- 
rities concerned to step in and close out the contracts, and unless the bye law 
is made retrospective such an emergency cannot be met and, therefore, the power 
to make a bye-law to meet an emergency contemplated in s. 11(0) of the Act 
must necessarily imply a power to make a bye-law retrospectively. There is 
an underlying fallacy in this argument. The conferment of a power on the 
Government to make a bye-law with retrospective operation must be absolutely 
necessary and unavoidable to provide for the matter mentioned in sub-cl. (0) of 
s, 11 or any other clause of sub-s. (2) of s. 11. A bye-law could certainly be 
made to provide for an emergency visualized by the learned Solicitor-General 
or for any other emergency contemplated by that clause with only prospective 
operation. It cannot, therefore, be said that unless retrospective operation was 
given to the provisions of s. 12, the objects of the legislation would be defeated 
or the purposes for which the power was conferred could not be fulfilled. I, 
therefore, hold that s. 12(7) of the Act does not confer any such power on the 
Central Government by necessary implication. 

The second question turns upon the interpretation of s, 4 of the Act. It reads: 

“The functions of the Commission shall be— 

(a) to advise the Central Government in respect of the recognition of, or the with- 
drawal of recognition from, any association or in respect of any other matter arising out 
of the administration of this Act; 

(b) to keep forward markets under observation and to take such action in relation 
to them as it may consider necessary, in exercise of the powers assigned to it by or under 
this Act; 

(c) to collect and whenever the Commission thinks it necessary publish information 
regarding the trading conditions in respect of goods to which any of the provisions of this 
Act is made applicable, including information regarding supply, demand and prices, and to 
submit to the Central Government periodical reports on the operation of this Act and on the 
working of forward markets relating to such goods; 

(d) to make recommendations generally with a view to improving the organisation 
and working of forward markets; 

(e) to undertake the inspection of the accounts and other documents of any recog- 
nized association or registered association or any member of such association whenever 
it considers it necessary; and 

(f) to perform such other duties and exercise such other powers as may be assigned 
to the Commission by or under this Act, or as may be prescribed.” 

Two questions arise under this section, namely, (i) whether the duties imposed 
and the powers conferred on the Commission under cl. (f) of s. 4 shall be read 
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ejusdem generis with those imposed or conferred under cls. (a) to (e), and (ii) 
whether the powers assigned to the Commission by or under a bye-law can be 
performed by the Commission under cl. (f). To appreciate the first question it 
would be necessary to know the constitution of the Commission and its rule in 
the scheme of control provided by the Act. Under s. 2(b), ‘‘Commission’’ 
means the Forward Markets Commission established under s. 3. Section 3 
empowers the Central Government to ‘‘establish a Commission to be called the 
Forward Markets Commission for the purpose of exercising such functions and 
discharging such duties as may be assigned to the Commission by*or under this 
Act.’’ Clauses (a) to (e) of s. 4 show that the functions of the Commission are 
wholly supervisory and advisory in nature. It keeps the forward markets under 
observation, collects and publishes information, undertakes the inspection of 
the accounts and other documents, and makes recommendations to the Central 
Government in respect of matters mentioned in that section. Under s. 8(2) (e), 
the Central Government may also direct the Commission to inspect the accounts 
and other documents of any recognized association or any of its members and 
submit its report thereon to the Central Government. It is, therefore, manifest 
that the Commission has no administrative functions or powers of management 
or powers of interference in the internal management of the registered associa- 
tions; on the other hand, s. 11 and the bye-laws framed thereunder—it is not 
necessary to go into them in detail—show that the regulation and control of the 
business of forward contracts and other businesses is entirely in the hands of 
the association. The doctrine of ejusdem generis is very well-settled. The ex- 
pression ‘‘ejusdem generis”? means ‘‘of the same kind’’, and ‘‘it is only an 
illustration or specific application of the broader maxim noscuntur a socis, i.e., 
general and specific words which are capable of an analogous meaning, being 
associated together, take colour from each other, so that the general words are 
restricted to a sense, analogous, to the less general’? While to invoke the appli- 
cation of the doctrine of ejusdem generis there must be a distinct genus or cate- 
gory, that is to say, the specific words preceding the general word must belong 
to the same class, the maxim noscuntur a socis is of wider application. This 
Court in The Western India Theatres Lid. v. Municipal Corporation of the City 
of Poona,’ though did not expressly say so, in my view, was dealing with the 
said two doctrines, and it observed therein: l 

“_..although the rule of construction based on the principle of ejusdem generis 
cannot be invoked in this case, for items (i) to (x) do not, strictly speaking, belong to 
the game genus, but they do indicate, to our mind the kind and nature of tax which the 
municipalities are authorized to impose.” 
So, in the present case, it may be said that cls. (a) to (f) may not belong to the 
same class, but they indicate that the functions described in the said clauses, 
being supervisory and advisory in character, are so analogous to each other that 
they take colour from each other and therefore the general words following must 
be restricted to a sense analogous to the said functions. It is said that cl. (f) 
provides for duties and powers, whereas cls. (a) to (e) only deal with functions 
and, therefore, cl. (f) must be deemed to provide for altogether a different sub- 
ject-matter. I cannot agree with this contention, for the heading of s. 4 is 
‘Functions of the Commission’’, and the section opens out with the words ‘‘The 
functions of the Commission shall be’’ and the functions are mentioned in cls. 
(a) to (f). It is, therefore, manifest that the duties and powers mentioned in 
el. (f) are also functions. To put it differently, all the clauses deal with 
functions of the Commission. That apart, a power and a duty are, as often as 
not, the two facets of the same concept. Clauses (a) to (e) also, though ex facie 
they read as if they impose only duties, on a closer scrutiny indicate that the 
duties cannot be exercised without the corresponding powers for the discharge 
of those duties. I would, therefore, hold that the duties and powers that may be 
assigned to the Commissioner under cl. (f) can be only supervisory or advisory 


7 [1959] Supp. (2) 5.C.R. 71, 76, 3.0. 61 Bom, L.R. 954. 
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functions other than those mentioned in cls. (a) to (e). The power conferred on 
the Commission under the bye-law made by the Government to close out contracts 
and thus terminate the contracts is neither an advisory nor a supervisory power, 
and, therefore, the Commission cannot legally exercise the same. 

The second question turns upon the interpretation of the provisions of cl. (f) 
of s. 4. The said clause reads: 

“to perform such other duties and exercise such other powers as may be assigned 
to the Commission by or under this Act, or as may be prescribed.” 

The crucial Words are ‘‘by or under this Act, or as may be prescribed”. Under 
s. 2(h) of the Act ‘‘prescribed’’ means ‘‘preseribed by rules made under this 
Act’’; and s. 2(k) defines ‘‘rules’’ thus: 

“ ‘rules’, with reference to the rules relating in general to the constitution and manage- 
ment of an association, includes in the case of an incorporated association its memo- 
randum and articles of association.” i 
l£ read with the definition of the word ‘‘preseribed’’ cl. (f) indicates that the 
Commission can perform the functions assigned to it by or under the Act, or as 
may be prescribed by the rules made under the Act. The specific mention of the 
rules made under the Act in the clause makes it abundantly clear that the 
phrase ‘‘under the Act” excludes a rule made in exercise of the power conferred 
under the Act, for if the said phrase takes in a rule, the word ‘‘prescribed’’ be- 
comes redundant. Such ineptitude and want of precision in drafting shall not 
be attributed to the Legislature, except for compelling reasons. If a rule was 
not comprehended by the phrase ‘‘under the Act’’, it would be illogical to hold 
that it would take in a bye-law. It would mean that the Legislature specially 
provided for a rule, which has certainly a higher status than a bye-law in legisla- 
tive practice, while it treated a bye-law as a provision of the Act: that cannot be. 
The other reason that may be suggesetd is that the word ‘‘preseribed’’ was used 
in superabundant caution or by mistake. If superabtndant caution was required 
to mention separately the rules, greater caution would have been necessary to 
provide separately for a bye-law. A Court ordinarily shall attempt to give 
meaning to every word used by the Legislature, unless it is impossible to do so. 
Here there is not only no such impossibility, but there is also a good reason for 
the Legislature in excluding the bye-laws from the operation of cl. (f) of s. 4 
of the Act. 

Subordinate or delegated legislation takes different forms. Subordinate legis- 
lation is divided into two main classes, namely, (i) statutory rules, and (ii) 
bye-laws or regulations made, (a) by authorities concerned with local govern- 
ment, and (b) by persons, societies, or corporations. The Act itself recognizes 
this distinction and provides both for making of the rules as well as bye-laws. A 
comparative study of ss. 11 and 12 whereunder power is conferred on the Central 
Government and the recognized associations to make bye-laws on the one hand, 
and s. 28, whereunder the Central Government is empowered to make rules on 
the other, indicate that the former are intended for conducting the business of 
the association and the latter for the purpose of carrying into effect the objects 
of the Act. In considering the question raised in this ease this distinction will 
have to be borne in mind. 

It would be unreasonable to assume that a private association, though regis-’ 
tered under the Act, could confer powers on a statutory authority under the 
Act, That is why under s. 4(f), the Legislature did not think fit to provide for 
the assignment of a function to the Commission in exercise of a power under a 
bye-law. The non-mention of bye-laws in el. (f) is not because of any accidental 
omission but a deliberate one, because of the incongruity of an assignment of a 
function to the Commission under a bye-law. I would, therefore, construe the 
words ‘‘by or under this Act, or as may be prescribed” as follows: ‘‘by this 
Act” applies to powers assigned proprio vigore by the provisions of the Act; 
“under this Act” applies to an assignment made in exercise of an express power 
conferred under the provisions of the Act; and ‘‘may be prescribed’? takes in 
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an assignment made in exercise of a power conferred under a rule. This con- 
struction gives a natural meaning to the plain words used in the section and 
avoids stretching the language of a statutory provision to save an illegal bye-law. 
In this context two decisions are cited at the Bar. The first is that of the Judi- 
cial Committee in Hubli Electricity Co., Ld. y. Province of Bombay.® There, 
under s. 3(2) (f) of the Indian Electricity Act (No. IX of 1910) ‘‘the provi- 
sions contained in the Schedule shall be deemed to be incorporated with, and to 
form part of, every licence granted under this Part.’? Under s. 4(1) (a) of the 
said Act, ‘‘The Provincial Government may, if in its opinion the ptblic interest 
so requires, revoke a licence,’’ énter alta, if ‘‘the licensee in the opinion of the 
Provincial Government makes wilful and unreasonably prolonged default in 
doing anything required of him by or under this Act.’ Under sub-cl. (6) of the 
Schedule, a licensee had to comply with certain conditions. The Government 
aevoked the licence on the ground that the licensee did not comply with the con- 
ditions laid down in Schedule VI, which were deemed to be incorporated in the 
licence by virtue of s. 3(2), and therefore he did not do the thing required of him 
within the meaning of s. 4 of that Act. The Privy Council held that the per- 
formance by the licensee of the conditions of the Schedule to the Act was clearly 
required to be made under the Act. This decision does not help us very much 
in the present case, as the question of. bye-law did not arise therein. Nor the 
decision of the Madras High Court in Narayanaswamy v. Krishnamurthi? is of 
any assistance. There the question was whether the regulations framed by the 
Life Insurance Corporation by virtue of the powers vested in it by Act XX XI of 
1956 prohibiting the employees from standing for election fell within the mean- 
ing of the words ‘‘under any law’’ in art. 191(7)(e) of the Constitution. The 
High Court held that the regulations were law made under the Act of Parlia- 
ment. The conclusion was based on the principle that the rule made in pursu- 
ance of the delegated power has the same validity and has the same characteris- 
tic as a law made directly by the Parliament. Apart from the fact that the 
words to be construed there were different and in a sense wider than the words 
to be construed in the present ease, the principle accepted in the decision is 
only of a general application and does not help to construe the specific words 
of cL (f) of s. 4; their meaning can be gathered only by interpreting the said 
words, having regard to the setting and the context in which they are used. 


For the foregoing reason, I would hold that the Government had no power 
ander s. 12 of the Act to make a bye-law assigning any function to the Commis- 
sion. It follows that the notification dated Jannary 24, 1956, by the Forward 
Markets Commission was illegal and the appellants would be entitled to the issue 
of a writ of mandamus in the terms prayed for. Tn the result, the appeal is 
allowed with costs. 


ORDER 
Swa C. J. In view of the judgment of the majority the appeal stands dis- 


missed with costs. Ty 
Appeal dismissed. 
8 (1048) L.R. 76 I.A. 57, 8.0. 51 Bom. L.R. 9 [1958] Mad. 513. 
551. 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Paranjpe. 


GENERAL MANAGER, M/S HAJI LATIF GANI, BIDI MANUFAC- 

TURERS, NAGPUR v. ABDUL RASHID SHEIKH MOHAMMAD KHAN.* 

Payment of Wages Act (IV of 1936), Sec. 15—Application for payment of wages beyond 
prescribed period—Whether question of condonation of delay can be considered with 
merits of application for payment of wages—Meaning of word “satisfies” in second 
proviso to s. 15(2)—Whether opposite party to be given hearing by Authority when 
deciding question of condonation of delay in filing application for payment of wages. 

An application under s, 15(2) of the Payment of Wages Act, 1936, filed beyond the 
period of limitation mentionéd in the first proviso to that section can be entertained 
under s. 15(3) of the Act, only after it has been admitted by the relevant authority 
under the second proviso to s. 15(2) after recording his satisfaction about the suffi- 
ciency of the alleged cause for delay. 

Therefore, on receipt of an application for payment of wages beyond the prescribed 
period of limitation, the authority concerned must satisfy itself that there was good 
and sufficient cause for making the application beyond the period of one year and 
then pass an order admitting the application befare proceeding to deal, with it on 
merité. The requirement in the second proviso to s. 15(2) of, the Act that the 
authority has to be “satisfied” means that the authority has to apply its mind to the 
question and come to a conscious decision before being so satisfied. It is not a merely 
clerical or routine matter. ` 

It is necessary for the Authority concerned to give hearing to the opposite party 
before deciding the question of limitation and condonåtion of delay and before ad- 
mitting the application for hearing under the second proviso to s. 15(2) of the Act. 

Sitaram v. M. N. Nagraskna, followed. 
Kawdu Bapurao v. Sheskaran Sobhagmal," distinguished and explained. 
Ramaswamy v. Rama Pillai’ distinguished. 

Prem Narayan Amritlal v. D. T. M., Bhusawal,* Dinabandhu v. Jadumoni,® Lachh- 
mi Narain v. Dist. Judge, Lucknow, H. G. Henson v. M. Sultan Dy. Commr" T. C. 
Basappa v. T. Nagappa’ and Waryam Singh v. Amarnath, referred to 


Tu facts appear in the judgment. 


M.N. Phadke, M. W. Puranik and M. Q. Qazi, for the petitioners. 
8. G. Kukde, for respondent No. 1. 


PARANJPE J. This is a petition under art. 226, or, in the alternative, under 
art. 227 of the Constitution, for a writ of certiorari to quash the order dated 
July 27, 1962, passed by respondent No. 2 and for the issue of a writ of manda- 
mus directing respondent No. 2 to decide the question of limitation as a preli- 
minary issue. . 

Respondent No. 1 was employed as a Manager of the Tumsar Branch of 
M/s. Haji Latif Gani, Bidi Manufacturers, Nagpur, for several years. He 
claimed that his services were wrongfully terminated on July 30, 1962, by the 
then General Manager. Respondent No. 1 thereafter filed an application under 


*Decided, Octrber 12, 1962. Special Civil 4 (1953) 65 Bom. L.R. 735, 5.0. [1954] 


Application No. 340 of 1962. A.LR. Bom. 78. 
[1954] ALR. Bom. 587, s.o. 66 Bom. 5 [1854] ALR. 8.0, 411. 
L.R. 930. 6 [1954] A.LR. AIL 198. 
2 (1962) Special Civil Applications Nos. 7 [1958] A.L.R. Assam 1. 
48, 49 and 60 of 1962, decided by Abhyankar 8 [1954] AIR. 8.0. 440. 
and Palekar JJ., on June 26, 1962 (Unurep.), 9 [1954] A I.R. B.C. 215. 
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8. 15 of the Payment of Wages Act in the Court of respondent No. 2 for recovery 
of the following’amounts:— ! 


(1) Over time wages for the period 


July 1958 to June 1961 ae fa Rs. 6,851-28 nP. 
(2) Travelling allowance for the period 
July 1958 to June 1961... A Rs. 1,270-00 
(3) Leave in lieu with wages for the 
period 1948 to 1961 2 <3 Rs. 1,300-00 
(4) Bonus for the period 1948 to 1961 .. Rs. 5,800-00 ° 
Total Rs. 15,221-28 nP. 


Respondent No. 1 claimed in his petition that as per contract of service and 
prevailing practice these amounts were payable whenever demanded by the ap- 
plicant. The applicant made a demand of the claim on January 15, 1962, and 
that claim has been refused by the non-applicant and, therefore, he was compel- 
led to file the present petition. This petition was filed on January 29, 1962. 

The petition, by itself, did not explain how the claim beyond one year could 
be included in it. On February 26, 1962, respondent No. 1 filed his application, 
which would be found at page 20 of the paper book, for condonation of the 
delay. The grounds of condonation were stated in the following terms: 

“(1) That, in the application dated 29-1-61 the applicant has included the claim for 
a period of above one year and the reason for it is that, he has been demanding this conti- 
nuously from the opposite parties and the opposite parties always stated that, they will 
pay it, Moreover the accounts are never settled and they are continuous, the cause of 
action arose when the applicant made a demand on 15-1-62. The reply is sent on 3-2-62 
refusing the claim and thus the claims became payable on 3-2-62 the date of refusal and 
as such the claims are within limitation. There is thus sufficient cause for condonation. 

(2) However, the applicant is making this application for condonation of delay by way 
of abundant precaution...” 

On being served with the main petition under s. 15, the present petitioners 
raised certain preliminary objections and claimed that the petition be dis- 
missed. On being further served with the application for condonation of delay, 
the petitioners filed their reply and denied the allegations of facts made therein 
and contended that the delay was not liable to be condoned and also prayed that 
the application for condonation should be dismissed. On July 19, 1962, respon- 
dent No. 2, who is the Authority under the Payment of Wages Act, noted the 
fact that the present petitioners had filed their reply and fixed the case for 
August 21, 1962 for ‘‘hearing the application for condonation of delay and for 
issues’’. Aften hearing the counsel for the parties on August 21, 1962, res- 
pondent No. 2 passed the impugned order to the effect that the point of limita- 
tion and condonation of delay would be dealt with along with the merits of the 
application. Consequently, the petitioners have moved this Court. 


The learned counsel for the petitioners, Shri Phadke submitted that under 
the first proviso to sub-s. (2) of s. 15 of the Payment of Wages Act as now 
amended, such applications have to be filed within one year from the date of the 
alleged deduction or non-payment of wages, and under the second proviso there- 
to, an application made after the expiry of one year from the date of deduction 
or non-payment of wages, may be admitted when the applicant satisfies the 
Authority that he had sufficient cause for not making the application within that 
period.. He drew our attention to sub-s. (3) and urged that the Authority had 
jurisdiction to hear the application only after it was ‘‘entertained.’’ According 
to him such an application can be entertained within the meaning of sub-s. (3) 
straightway if it was filed within one year, but it could not be so entertained 
when filed beyond one year unless it was ‘‘admitted’’ after the Authority was 
satisfied about the sufficiency of the cause for not filing it within one year. He 
urged that the second proviso enjoined upon the authority the duty to apply 
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its mind to the question of the alleged sufficiency of the cause for delay and it 
had no jurisdiction to ‘‘admit’’ the application without being so satisfied or 
to entertain it on its merits. In his view, the Authority had failed to exercise 
the jurisdiction vested in it to satisfy itself about the sufficiency of the alleged 
cause of delay and had exceeded this jurisdiction in proceeding to enquire into 
the merits without passing an order admitting the application after recording 
his satisfaction as per the second proviso referred to above. He, therefore, urged 
that the order be quashed and the appropriate writs be issued. Shri Kukde, the 
learned counse? for respondent No. 1, contended on the other hand, that it was 
a matter for the discretion of the Authority to postpone its decision on the preli- 
minary question of limitation and to try that question along with the merits of 
the case. He submitted that the question of condonation of delay was a matter 
between the applicant and the Authority and the employer did not come in the 
picture at all and no notice was required to be sent to him. According to him, 
there was no illegality in the procedure, even if it may be irregular, and the 
authority had neither failed to exercise jurisdiction, nor exceeded its jurisdic- 
tion. He'’submitted that the petition did not disclose any ground for interfer- 
ence or for issue of prerogative writs as prayed. He submitted that deciding 
the preliminary question first would unnecessarily postpone the proceedings and 
cause considerable delay. In his view, interference by the Court, would result 
in numerous such petitions being filed. 

The relevant provisions of s. 15 of the Payment of Wages Act are in the follow- 
ing terms :— 

“15, (2) Where contrary to the provisions of this Act any deduction has been made 
from the wages of an employed person, or any payment of wages has been delayed, such 
person himself, or any legal practitioner or any official of a registered trade union autho- 
rised in writing to act on his behalf, or a representative Union registered as such under 
the Bombay Industrial Relations Act, 1946 or any Inspector under this: Act, or any other 
person acting with the permission of the authority appointed under sub-section (1), may 
apply to such authority for a direction under sub-section (3) and in case of death of the 
employed person, it shall be lawful for his legal representative to make an application for 
such direction: 

Provided that every such application shall be presented within one year from the date 
on which the deduction from the wages was made or from the date on which the payment 
of the wages was due to be made, as the case may be: 

Provided further that any application may be admitted after the said period of one 
year when the applicant satisfies the authority that he had sufficient cause for not making 
the application within such period, 

(3) When any application under sub-section(2) is entertained, the authority shall 
hear the applicant and the employer or other person responsible for the payment of wages 
under section 3, or give them an opportunity of being heard, and, after such further in- 
quiry (if any) as may be necessary, may, without prejudice to any other penalty to which 
such employer or other person is liable under this Act, direct refund to the employed 
person or his legal representative as the case may be of the amount deducted, or the pay- 
ment of the delayed wages, together with the payment of such compensation as the autho- 
rity think fit....” (The italics are ours.) 

A. perusal of the above provisions of s, 15(2) would show that the employee 
has ordinarily to file his application to the prescribed Authority for direction 
under sub-s. (3) within the preseribed ‘period of limitation. The second proviso 
further lays down that an application filed beyond the prescribed period of 
limitation, which is now one year as amended, may be admitted when the appli- 
cant satisfies the Authority that he had sufficient cause for not making the appli- 
cation -within such period. Clause (3) of s. 15 lays down the procedure to be 
followed after the application is entertained in terms of cl. (2), which would 
also include the provisos thereunder. _ Thus on a plain reading of s. 15(2) and 
(3) it would clearly appear that on receipt of an application for payment of 
wages beyond the prescribed period of limitation, the Authority concerned must 
satisfy itself that there was good and sufficient cause for making the application 
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. beyond the period of one year and then pass an order admitting the application 
before proceeding to deal with it on merits. When the second proviso requires 
the Authority to be ‘‘satisfied’’, that would obviously mean that the Authority 
has to apply its mind to the question and come to a conscious decision before 
being so satisfied. It is obviously not a merely clerical or routine matter. 


In this context, Shri Kukde, the learned counsel for respondent No. 1, sub- 
mitted that even if the Authority was to satisfy itself within the meaning of the 
second proviso to s. 15(2), that was a matter entirely between thg Authority and 
the petitioner-employee but the employer did not come into the picture at all. 
Shri Kukde relied on Dinabandhu v. Jadwmoni' to support his submission that 
the Authority could decide this question of limitation and condonation of delay 
without any reference to the employer who was the opposite party. That deci- 
sion was under s. 85 of the Representation of the People Act (1951), under 
which the Election Commission was not required to issue a notice to the opposite 
party before coming to a decision with respect to the point of limitation. This 
Supreme Court decision was followed in Ramaswamy v. Rama Pillat,2 to which 
our attention was drawn by Shri Kukde. That Madras case was under the 
Minimum Wages Act and it was held therein that the Minimum Wages Act and 
rules framed thereunder did not prescribe any written application for condona- 
tion of delay or a notice to show cause against it. In the first place, that Madras 
case was not under the Payment of Wages Act but was on a different Act viz. the 
Minimum Wages Act and, therefore, it would not be apposite to the facts of the 
present case. It would be seen that the question about the proper procedure to 
be followed in the case under the Payment of Wages Act had come before this 
High Court in an earlier case. In Prem Narayan Amritlal v. D. T. M. Bhusawal,? 
the learned Chief Justice had to consider the provisions of s. 15 and sub-ss. (2), 
(3) and (4) thereof. He pointed out in that decision that the question of pro- 
ceeding under stb-s. (3) ould arise only after the application is entertained and 
admitted under sub-s. (2) and the Authority was not competent to entertain the 
application at all unless it had condoned the delay, if any. His observation would 
also repel the subinission of Shri Kukde, that the employer did not come in 
the picture at all and it was not necessary to notice him on the point of condona- 
tion of delay. He made the following observations (p. 787): 

“...Mr. Baptista has contended that sub-s. (3) provides for Authority hearing the 
applicant and the employer and giving them an opportunity of being heard, and Mr. Bap- 
tista says that this applies not only to the merits of the application, but also to the merits 
of the condonation of delay. In my opinion, that contention is entirely untenable. It is 
clear that what sub-s. (3) contemplates is hearing the applicant and the employer and 
giving them an opportunity of being heard with regard to the merits of the application, 
because it is only after the application is entertained that the question arises of hearing 
the applicant and the employer or giving them an opportunity of being heard, and as I 
have already pointed out, no application can be entertained if it is beyond time unless the 
delay has already been condoned... 

It is then pointed out that the Authority may admit the application ex-parte, taking 
the view that there is a prima facie case for condoning delay, and subsequently notice 
might be given to the other side and the application for condonation of delay may be 
heard on merits at a later stage and that stage may well fall under subs. (3). In my 
opinion, it would be erroneous and clearly erroneous on the part of the Authority to admit 
an application which is beyond time by condoning delay without giving notice to the other 
side and without hearing the other side on the application made by the employee. If an 
application is beyond time, the employer has acquired a valuable right, and it is an 
elementary proposition of law that a Court cannot deprive a party of a valuable right 
without hearing him. Therefore, in my opinion, the proper procedure for the Authority 
to follow in every case where an application is filed beyond the period of six months 
" 48 not to admit the application but to keep it pending and issue merely a notice upon the 


1 [1954] ALR. S.C. 411. 3 (1953) 55 Bom. L.R. 736, s.o, [1954] 
2. [1955] A.LR. Mad. 589. AIR. Bor. 78. 
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other side to show cause why delay should not be condoned. I am told by Mr. Baptista - 
that in cases like this what the Authority does is that it calls upon the employee to file’ 

a written statement not only with regard to the question of limitation, but even on the 

question of merits. In my opinion this procedure is not a correct procedure because till 

the application is admitted and till the Authority had made up its mind that the applicant 

had sufficient cause for not making the application within the statutory period, no ques- 

tion of considering the merits of the application can possibly arise, and therefore at that 

stage the notice should only be given with regard to the question of limitation. 

It is only after the application is admitted that the employer should be called upon to 

file his written statement on merits.” 

This view of the learned Chief Justice bas been affirmed in a Division Bench 
decision in Siaram v. M. N. Nagrashna* After stating the preliminary facts, 
the earlier decision in Prem Narayan Amritlal v. Divisional Traffic Mana- 
ger was referred to and it was again pointed out that the scheme of the 
Payment of Wages Act is that an application for payment of wages is enter- 
tained under sub-s. (3) of s. 15, Payment of Wages Act, only after it has been 
admitted on sufficient cause being shown if it is presented after the period of 
limitation laid down in sub-s. (2). 

Shri Kukday for respondent No. 1 was wanting us to distinguish the above 
two decisions of this High Court on the ground that those authorities were mainly 
concerned with the question whether an appeal did or did not lie against an order 
by which the delay in filing such an application was condoned. The question of 
the right of appeal in these circumstances was doubtless considered in the 
decisions, but it was also necessary to first consider the prescribed period and 
the proper procedure in order to determine when and under what circumstances 
the right of appeal could or did arise. In any case, the Division Bench to which 
the learned Chief Justice was a party, had approved the expression about the 
prescribed procedure which was given in the earlier decision by the learned Chief 
Justice, sitting singly. There was no force in the submission on behalf of res- 
pondent No. 1, that those remarks regarding the procedure to be followed with 
respect to the condonation of delay, were immaterial for the decision of that case 
or that they could be disregarded as being obiter dicta. It would also be seen 
from the decision in Lachhmi Narain v. Dist. Judge Lucknov® that it was neces- 
sary for the Authority concerned to give hearing to the opposite party before 
deciding the question of limitation and condonation of delay and before admit- 
ting the application for hearing. It would not be fair or proper to postpone 
the decision of such an important question of limitation particularly when a 
very old and a stale claim was being put forth as in the present case. 

Shri Kukday for respondent No. 1 then drew our attention to a recent decision 
of the Division Bench of this Court in Kawdu Bapurao v. Sheskaran Sobhagmal® 
and urged that it should be followed in preference to the earlier Division. Bench 
decision, cited supra. One of us, (Abhyankar J.), was a party to that decision. 
In these cases also claims for minimum wages were made beyond the period of 
limitation and objections were taken on behalf of the opposite party that the 
cases may not be decided until the question of limitation was first determined. The 
Authority concerned had declined to decide the point of limitation at the earlier 
stage and had held over the question of limitation for decision along with the 
merits of the application on the ground that mixed questions of law and facts 
were involved and it would be more convenient to decide the point of limitation 
with other points. Those decisions were challenged in this Court in writ peti- 
tions. The Division Bench held in those cases that there was no reason or ground 
to interfere with the orders of the Authority under the Minimum: Wages Act 
and rejected the petitions. Shri Kukday read out to us the relevant provisions 
of s. 15(2) and (3) of the Payment of Wages Act and s. 20 of the Minimum 
Wages Act and submitted that the two provisions were in pari materia and, 

AR [p54] A.ILR. Bom. 537, s.o. 56 Bom. 6 (1962) Special Civil Applications Nos. 


48, 49 and 60 of 1962, decided by Abhyankar 
5 A954] A.LR. All. 198. and Palekar JJ., on June 26, 1962 (Unrep.). 
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therefore, this decision of the Division Bench above should be followed in pre- 
ference to the earlier Division Bench decision in Sitaram v. M. N. Nagrashna. 
We would like to point out that the learned counsel for respondent No. 1 was 
not right in his submission that the relevant provisions in the Payment of Wages 
Act and the Minimum Wages Act were exactly similar. While rejecting those 
writ petitions, the Division Bench had repelled the suggestion that the relevant 
provisions of the Payment of Wages Act and the Minimum Wages Act were 
in part materia and had shown how the provisions in the two Acts were dis- 
similar. The Division Bench had pointed out that whereas an appeal is provid- 
ed against the decision of the Payment of Wages Authority under sub-s. (3) of 
s. 15 of the Act as it then stood, there is no right of appeal or any other remedy 
against the decision of the authority under the Minimum Wages Act. The Divi- 
sion Bench also stressed another point of distinction between the provisions of 
the two Acts, namely, under the Payment of Wages Act a single application is 
permissible by persons employed, but it is restricted to the same unpaid group 
claiming wages for the same wage period while on the other hand, under s. 20(/) 
of the Minimum Wages Act any number of employees can join in a single appli- 
cation without any such restriction that their claim should be confined to the 
same wage period. In view of these differences, the Division Bench declined to 
follow the decision of the learned Chief Justice in Prem Narayan Amritlal v. Di. 
visional Traffic Manager and dismissed the writ petitions. When Shri Kukday 
was relying on this decision for asking us to follow it in preference to the 
earlier Division Bench decision Sitaram v. M. N. Nagrashna, he could not be 
permitted to say, as he did, that the distinction sought to be made between the 
Payment of Wages Act and the Minimum Wages Act by the Division Bench 
was not correct. Apart from the fact that the distinction as pointed out by the 
Division Bench exists and is material, that decision would have to be seen as it 
stands and under the terrfs of that decision itself the Minimum Wages Act was 
not in pari materia with the Payment of Wages Act and consequently: that deci- 
sion could not be made applicable to the present case, which is under the Payment 
of Wages Act. We may mention that the earlier Division Bench ruling in 
Sitaram v. M. N. Nagrashna, was apparently not brought to the notice of the 
Division Bench and only the Single Judge’s decision in Prem Narayan Amritlal 
v. Divisional Traffic Manager, was shown. We may also mention that 
the Division Bench ruling in H. G. Henson v. M. Sultan Dy. Commr.’ which 
had expressly followed the decision of the learned Chief Justice in Prem Narayan 
Amritlal v. Divisional Traffic Manager, while deciding the case under 
the Minimum Wages Act, was also apparently not brought to the notice of the 
Division Bench. We are unable to accept the submission of Shri Kukday on 
behalf of respondent No. 1 that we should prefer this later Division Bench deci- 
sion under the Minimum Wages Act to the earlier decision in Sitaram v. Divi- 
stonal Traffic Manager, which was directly on the point at issue. 


Thus it would appear that the learned Authority under the Payment of Wages 
Act had materially erred in not following the correct procedure, which was 
explained in the two earlier Bombay decisions cited supra. It was incumbent 
upon him to come to a decision about the question of condonation of delay and 
then to proceed with the decision on merits, in case he admitted the entire, or 
part of the claim, as the case may be. Shri Kukday appearing for respondent 
No. 1 then submitted that the learned respondent No. 2 had, if at all, made only 
a procedural error and it would not be proper or correct to interfere with it by 
correcting the procedural error under colour of arts. 226 and 227 of the Indian 
Constitution. We do not think that Shri Kukday was right in treating this as 
a mere procedural mistake. It was something much more than that. As we 
have explained above the Authority was mandatorily required to apply its mind 
to the’ question and to satisfy itself that there was sufficient cause for the delay 
and then to pass an order admitting or entertaining the application and then 


7 [1958] AIR. Assam 1, 
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only he could have proceeded with the consideration of the merits of the claim 
in accordance with sub-s. (3) of s. 15. 

After reciting the submissions of the learned counsel for the parties on this 
point, the learned Authority, respondent No. 2, has made the following remarks: 

“However, I find that there is considerable force in the arguments advanced by 
learned counsel Shri Kolate that the point of limitation should be dealt with while deal- 
ing the petition on merits in as much as the contentions raised by Shri Kolate that the de- 
mand was mage and the accounts are continuous are all questions of facts on which it 
would be necessary to hear the evidence of parties, oral as well as documentary. I, there- 
fore, hold that the point of limitation would be dealt with while dealing the petition on 
merits.” 

This reasoning was clearly wrong. The mere fact that a considerable amount 
of evidence may have to be recorded for deciding the question of limitation 
would be no ground to put the cart before the horse and to proceed to consider 
the merits without admitting the petitions after recording satisfaction of the 
Authority about the sufficiency of the alleged cause for delay. As was pointed 
out by the learned Chief Justice in Prem Narayan’s case, cited supra (p. 737) : 

« ..the proper procedure for the Authority to follow in every case where an appli- 
cation is filed beyond the period of six months is not to admit the application but to keep 
it pending and to issue merely a notice upon the other side to show cause why delay 
should not be condoned.” 

In that view, the question of convenience or otherwise would be entirely irrele- 
vant. 

Mr. Phadke for the petitioners brought to our notice the following remarks 
of their Lordships of the Supreme Court in 7. C. Basappa v. T. Nagappa® 
(p. 444, para 10) 

“A tribunal may be competent to enter upon an enqujry but in making the enquiry 
it may act in flagrant disregard of the rules of procedure or where no particular proce- 
dure is prescribed, it may violate the principles of natural justice. A writ of ‘certiorari’ 
may be available in such cases. An error in the decision or determination itself may also 
be amenable to a writ of ‘certiorari’ but it must be a manifest error apparent on the face 
of the proceedings, e.g. when it is based on clear ignorance or disregard of the provisions 
of law. In other words, it is a patent error which can be corrected by ‘certiorari’ but 
not a mere wrong decision”. 

As we have shown above the learned respondent No. 2 has not made merely a 
procedural error but his order was in flagrant disregard of the rules of procedure 
Jaid down in thé second provise to s. 15(2) and in s, 15(3) of the Payment of 
Wages Act, which we have explained at considerable length. Shri Phadke also 
drew our attention to the remarks of their Lordships in Waryam Singh v. Amar- 
nath® (para 14): 

“This power of superintendence conferred by Article 227 is, as pointed out by Harries, 
C. J., in-—Dalmia Jain Airways v. Sukumar Mukherjee’, to be exercised most sparingly 
and only in appropriate cases in order to keep the Subordinate Courts within the bounds 
of their authority and not for correcting mere errors, As rightly pointed out by the Judi- 
cial Commissioner in the case before us the lower Courts in refusing to make an order 


_ for ejectment acted arbitrarily. The lower Courts realised the legal position but in effect 


declined to do what was by section 18(2) (i) incumbent on them to do and thereby re- 
fused to exercise jurisdiction vested in them by law. It was, therefore, a case which 
called for an interference by the Court of the Judicial Commissioner and it acted quite 
properly in doing so.” 

It would be seen from the forcedis discussion that in postponing the decision 
on the question of condonation of delay for consideration with the merits of the 
application, respondent No. 2 has not only failed or refused to exercise jurisdic- 
tion vested in it by law, but has also exceeded its jurisdiction in proceeding to 
consider the merits without admitting the application in terms of proviso to 


8 [1954] ALR. B.O. 440. 10 [1951] ALR. Cal. 198, S.B 
9 [1964] ALR. 8.C. 215. : 
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8. 15(2) of the Payment of Wages Act. We are of the opinion, therefore, that 
interference is necessary for correcting the patent error of respondent No. 2. 
The apprehension of the learned counsel for respondent No. 1 that our interfer- 
ence may result in several other similar petitions cannot be a ground to deter 
us from exercising our supervisory jurisdiction. If authorities invested with 
jurisdiction fail to exercise it, or exceed their jurisdiction or commit such patent 
errors, the supervisory jurisdiction of this Court is bound to be invoked. 

We, therefore, allow the petition, quash the order dated July 27, 1962, which 
was passed by respondent No. 2, and direct him to first decide tih question of 
condonation of delay in terms of the second proviso to s. 15(2) of the Pay- 
ment of Wages Act and then to proceed to determine the question of giving direc- 
tions with respect to such of the claims as he finds to be within time or with 
respect to which he may condone delay. Under the circumstances we make no 
order as to costs. 

Petition allowed. 


Before Mr, Justice Patel and Mr. Justice K. K. Desai. 


NAMDEO DIGAMBER GAIKWAD v. VIJAYKUMAR RAMCHANDRA 
SHAHA.* 


Civil Procedure Code (Act V of 1908), O. XXI, r. 16 second proviso—-Decree for payment 
of money transferred to one of the judgment-debtors—Whether decree can be ere- 
cuted by original decree-holder notwithstanding assignment.. 


The second proviso to O. XXI, r. 16 of the Civil Procedure Code, 1908, is merely 
an extension of the principle that where the interests of the judgment-debtor and the 
judgment-creditor merge the decree cannot be executed. This proviso cannot be 
construed to mean that beqause one of the judgment-debtors cannot execute the decree 
the original decree-holder should in spite of the assignment be entitled to execute it. 

Banarsi Das v. Maharani Kuar,1 Degumburee Dabee v. Eshan Chunder Sein? and 
Mt, Asia Bibi v. Malik Azir Ahmad,’ referred to. 


Tur facts are stated in the judgment. 


Y. M. Limaye and 8. J. Deshpande, for the appellants. 
Y. V. Albal, for the respondents. 


PATEL J. This is an appeal under Letters Patent against the summary dis- | 
missal of the execution appeal of the judgment-debtors Nos. 8 to 10 by Mr. 
Justice Tarkunde under O. XLI, r. 11, of the Civil Procedure Code. 

The facts necessary for the decision of this appeal are as follows: On February 
17, 1923, one Ramachandra Raoji Shaha advanced on mortgage a sum of Rs. 2,500 
to Dixit family. After this he filed a suit, being suit No. 626 of 1936. As the 
defendants were agriculturists, accounts were taken under the provisions of 
the Deccan Agriculturists Relief Act, 1879, and eventually a decree dated April 
6, 1937, was passed for a sum of Rs. 5,000-5-3 and costs of the suit, the costs 
being a sum of Rs. 497-5-0. The decretal amount was payable by annual instal- 
ments of Rs. 800 each, the first instalment being payable on March 31, 1938. The 
decree also provided that if there was default in the payment of any instalment, 
the judgment-debtors do pay intcrest on the balance due to the plaintiff 
at the rate of 6 per cent. per annum from the date of default 
and that the mortgagees be entitled to sell the property under s. 15-B 
of the Act. It is accepted that no instalment was paid. An application 
was, therefore, made by Ramchandra Shaha on March 31, 1941, being Darkhast. 


*Decided, November 15, 1962. Letters Sholapur, in Special Darkhast Application 
Patent Appeal No. 41 of 1959, against the No. 28 of 1958, 
decision of Tarkande J., in First Appeal No. 1 (1882) L.L.R. 5 All. 27. 
174 of 1059, against the order passed by 2 (1868) 9 W.R. 230, Fn. 
Ramrao, Joint Civil Judge, Senior Division, at 3 [1932] ALR. All 704. 
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No. 541 of 1941, for recovery by execution, of four instalments which then had 
fallen due. The defendants judgment-debtors contended that the decree should 
be sent for execution to the Collector under the provisions of Schedule IJI of 
the Civil Procedure Code. The papers were forwarded to the Collector. Imme- 
diately within a short time the Bombay Agricultural Debtors Relief Act, 1939, 
came into force and after the Board was constituted for this area, all the papers 
were forwarded to the Board at the request of the judgment-debtors for settle- 
ment of the debt due under the decree. The papers were sent to the Board on 
April 22, 1942. After that, that Act was replaced by another Act, being Bom- 
bay Agricultural Debtors Relief Act, 1947, and the matter stood transferred to 
the Court. The Court returned a finding that the case was not governed by 
the B.A.D.R. Act and, therefore, directed the execution proceedings to be sent 
to the regular side and proceeded with. This order was made on March 13, 
1947, and the papers were actually transferred to the regular Court on August 
29, 1947. In the meantime the decree-holder on August 2, 1946, assigned the 
decree by a registered assignment deed in favour of one Ganpatrao Deshmukh. 
Within a short time after the execution of the assignment deed, Ramchandra 
Shaha died on March 16, 1947. The heirs of the decree-holder did not come 
forward to prosecute the darkhast. But on September 2, 1947, the assignee > 
made an application under O. XXI, r. 16 for being brought on record and 
allowed to execute the decree. When notice of this proceeding was issued 
to the judgment-debtors, they took up the contention that the assignment in 
favour of Ganpatrao Deshmukh was as a benamidar for themselves and, there- 
fore, he had no right to execute the decree against them. They contended 
that the decree-holder settled the matter by accepting Rs. 1,700 in full satisfac- 
tion of the decree. As they had not got that amount with them, they requested 
Ganpatrao Deshmukh to pay the same to the decree-holder which he paid and 
as security for the fulfilment of a contract of sale of certain land to him for 
the amount so paid he took this assignment deed but it was agreed that he 
was not to execute the decree against them. In this application notice was 
also sent to the heirs of the decree-holder who appeared in those proceedings. 
They seem to have contended that their father was deceived into making the 
assignment deed and that the assignee did not obtain any rights to execute the 
decree under the terms thereof. They also offered to pay back Rs. 1,700 to 
the assignee reserving their rights and remedies regarding execution of the 
decree against the judgment-debtors. 

The executing Court by its judgment and order dated April 14, 1949, upheld 
the contention of the judgment-debtors that the assignment was taken by the 
assignee as benamidar for the judgment-debtors with an understanding that the 
decree was not to be executed. It did not give any finding on the contention 
raised by the son of the decree-holder—and naturally so. The plea of deceit 
was very vague and no particulars thereof were given. As has been often pointed 
out such plea is no plea. The party relying on fraud or deceit must give the 
facts on which such allegation is founded. No issue was also pressed on that 
point. The assignee came to this Court in appeal which was heard by Mr. 
Justice Vyas on September 22, 1950, who dismissed it. Against this judgment 
the assignee filed an appeal under the Letters Patent, being Appeal No. 51 of 
1950 which was dismissed by Mr. Justice Bhagwati and Mr. Justice Dixit on 
January 24, 1952. They upheld the findings of both the Courts that Rs. 1,700 
were paid by the assignee on behalf of the judgment-debtors to the decree-holder 
and that the amount was paid for and on behalf of the judgment-debtors as part 
and parcel of adjustment which was not certified. They also upheld the conten- 
tion that the assignee was acting as the benamidar of the judgment-debtors and 
on this ground the Court held that the benamidar could not execute the decree 
against the judgment-debtors. It may also be mentioned that on the same date 
on which the executing Court dismissed the application of the intervener assignee, 
(April 14, 1949) it also dismissed the darkhast filed by Ramchandra Shaha on 
the ground that the heirs of the decree-holder had not come forward to execute 
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the decree. There was no appeal from that order and that order to-day stands 
as final. 

After this, it seems the present appellants purchased the property from the 
original judgment-debtor. The heirs of the decree-holder after the proceedings 
ended in the High Court filed a new Darkhast for execution od March 12, 1953. 
It was dismissed on September 30, 1953. A third Darkhast was filed on October 
11, 1954, which was dismissed on June 20, 1956. The fourth Darkhast from 
which the present appeal arises was filed on "April 15, 1958. Naturally the heirs 
of the original judgment-debtor did not bother about the executioñ proceedings. 
The purchasers (referred to as judgment-debtors Nos. 8, 9 and 10), however, 
contested the execution proceedings. They contended that because of the assign- 
ment the judgment-creditors were not entitled to execute the decree, that there 
was estoppel and that the execution was barred by the law of limitation and. by 
s. 48 of the Civil Procedure Code. 

The learned trial Judge negatived the first two contentions and upheld the 
last partially. He construed the decree to mean that the principal amount had 
to be returned by instalments of Rs. 800 and the subsequent interest payable 
because of the default also became payable by instalments and therefore the last 
date for payment of instalments would be March 31, 1953. ore he held 
that Rs. 5,299-2-0 were allowable in execution proceedings, He also allowed 
interest on this amount. He directed the Darkhast to proceed in respect of 
Rs. 8,449-2-9. The appeal of the judgment-debtors was dismissed. 

It is firstly contended that s. 48 applies to the case and that the Darkhast 
must be held as unexecutable. It is contended secondly that in view of the 
assignment the decree-holder is not entitled to execute the decree. In our view, 
jt is not necessary to decide the first point since it is sufficient to dispose of the 
execution proceedings on the second point. 

Now, it is clear that the*assignment by Ramchandra Shaha being by a regis- 
tered ‘deed is perfectly valid. The only method of getting over that 
document is to have it avoided for any of the reasons which make a contract not 
binding on a party. It has not so far been avoided on any such ground. The 
assignment, therefore, must necessarily bind the decree-holder. As pointed out 
by us in the earlier part of the judgment, the trial Court expressly held that 
there, was an adjustment for which Rs. 1,700 were paid, that this was paid on 
behalf of the judgment-debtors and that the assignee was their benanudar and 
had undertaken not to execute the decree. This finding was in terms confirmed 
by the Division Bench finally in the Letters Patent Appeal. It has not been 
declared to be invalid on any of the grounds on which the decree-holder relied. 
One must, therefore, be driven to the conclusion that so far. as the assignment 
deed is concerned it is binding on Ramchandra Shaha and his legal representa- 


tives i.e, his sons. 


The decree holder hag his title in the decree. Section 222 of the old Code gave 
a discretion to the Court to allow the transferee to execute the decree. But under > 
the present Code the transferee is entitled as of right to exceute the decree. In 
such a case when transfer is complete and effective the decree-holder though 
formally the ‘‘holder’’ cannot be allowed to execute the decree. In the present 
case the title to the decree having vested in the judgment-debtors the decree 
becomes exhausted. In Banarst Das v. Maharani Kuari Mahmood J. said in 
connection with the acquisition of the rights of the deeree-holder by one of the 
judgment-debtors (p. 82): 

. “Whilst in a matter of this kind we are bound ta consider the language of the 
Civil Procedure Code, we do not think that the rules of adjective law should be adminis- 
tered regardless of the fundamental principles of substantive law and equity. Where the 
language of the statute itself is silent upon any special point, the Courts in applymg the 
rules of procedure will import such considerations as will render the application of those 
rules consistent with equity and substantive law.” 


1 (1882) LL.R. 5 All. 27. 
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In Degumburee Dabee v. Eshan Chunder Sein®, Peacock C. J. held that when 
one of the judgment-debtors satisfied the decree and got it assigned to himself 
he was not entitled to execute the decree but must recover contribution by a suit. 
In Mt. Asia Bibi v. Malik Agir Ahmad? the learned Judges said (p. 706) : 

“|. Where the rights of a decree-holder and the liability of a Judgment-debtor become 
united in one and the same person there would obviously be merger.” 
In such a case it is held that the decree cannot be executed. In our view the 
principles of substantive law ought to be applied and it must be held that wheré 
the interests of the judgment-debtor and the judgment-creditor merge the de- 
cree‘cannot be executed. Since the benamidar has merely the legal title but the 
real title vests in the real owner the same result must follow in the present case. 
The second proviso to O. XXI, r. 16 is merely an extension of this principle and 
cannot be construed to mean that because one of the judgment-debtors cannot 
execute the decree the original decree-holder should in spite of the assignment 
be entitled to execute it. To hold so would bring about inconvenient and unjust 
results and would create unnecessary litigation. In our view, therefore, the 
decree-holder’s heirs cannot execute the decree. 

It was argued by Mr. Albal that the decision in the earlier proceeding raised 
by the assignee must be held to invalidate the assignment and therefore the right 
of the decree-holder to execute the decree survives. If one reads the judgments 
of all the three Courts in those proceedings, it is impossible to uphold the con- 
tention. 

Our attention was also invited to the last paragraph of the judgment of Mr. 
Justice Bhagwati where he says: 


“A peculiar situation has arisen...The decreeyholder would be entitled to execute | 
the decree for the whole of the amount because the sum of Rs. 1,700/- paid by the assignee 
to him and which he admits to have received from the agsignee has not been certified on 
the decree, and if and when the decree-holder proceeds to execute the decree against the 
judgment-debtors the judgment-debtors presumably will have to pay the whole of the 
decretal amount and they would be relegated only to their remedy for damages, if any, 
against the decree-holder.” 

The learned Judge visualizes what would happen as a result of that judgment. 
It is no one’s case that this point could have been argued before the learned 
Judges by any of the parties before the Court. The only question before the 
learned Judges was whether or not because of the assignment deed the 
assignee was entitled to execute the detree against the judgment-debtors, being 
their benamidar. As to what would happen subsequently could never be a 
matter of decision between the parties. At no time was such an issue raised 
and no decision sought on it. He only says that because the adjustment was not 
certified the decree-holder would be entitled to disregard it and ask for execu- 
tion of the decree, that the assignee had paid Rs. 1,700 for which judgment- 
creditor was not even bound to give credit in the execution proceedings and that 
all the trouble and litigation would certainly have been avoided if the proceed- 
ings brought by the assignee could have been disposed of within a stated time. 
This observation has nothing to do with the right of execution of the decree- 
holder. In this connection it must be remembered that the Darkhast filed 
by the decree-holder was dismissed because the heirs did not choose to proceed 
with the execution and no appeal was filed against that order. The learned 
Judge was answering a passing argument on behalf of the assignee. Moreover 
both the decree-holder’s heirs and the judgment-debtors were co-respondents 
ie. in the position of co-defendants and that question not being in dispute be- 
tween them the finding could not be conclusive. That question, therefore, could 
not have been decided by the learned Judges and they have not actually decided 
it. The question, therefore, is still open. 

It is argued that this point was not taken in the trial Court in express terms 
and, therefore, in the Letters Patent Appeal it should not be allowed to be 
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taken. It is a pure question of law and no facts are required to be investigated. 
The only ground on which the learned Judge directed execution was that the | 
High Court had negatived the right of the assignee to execute the decree and 
that the decree-holder was, therefore, ‘entitled to execute the decree. This ground 
in view of-our judgment as above is not tenable. 

In the result the darkhast must be dismissed with no order as to cosis 


throughout. 
: Darkhast dismissed. 
(J 


Before Mr. Justice Patel and Mr. Justice K. K. Desai. 


MERWANJI FARDOONJI SETHNA v. ANTELO CUSTODIO CORREA.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 
17B, 2(15), 13(1) hh), 13(3A), 13(3B), 17, 17C—Landlord obtaining certificate from 
Tribunal to demolish and re-erect his building—Tenant who had been consequently 
ejected offered lesser floor area in newly erected building by landlord—Plaintiff claim- 
ing four flats in building—Whether plaintiffs claim sustainable—“A tenement” under 
s. 17B, what is. 


The defendant, who was the owner of a two-storied building and who wanted to 
‘demolish and re-erect it, obtained a certificate from the Tribunal under the provi- 
sions of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. The 
defendant then obtained a decree in ejectment against the plaintiff who was in occupa- 
tion of a portion of the building as a tenant having a floor area of 2100 square feet. 
After the completion of the new building the defendant offered one flat in the building 
to the plaintiff but as the area offered was about one-fifth of the area originally occu- 
pied by the plaintiff in the demolished building, the plaintiff insisted on being assigned 
the entire floor area on the first boor of the building which measured 1540 square feet 
and consisted of four flats. In a suit by the plaintiff filed under s. 17B of the Act for 
possession of the four flats, the defendant contended that the plaintiff was entitled only 
to one tenement which was offered to him:— 
Held, that under s. 17B of the Act what the tenant was entitled to occupy was “a 
tenement” i.e. a tenement as defined by s. 5(12) of the Act, 
that as the plaintiff was a tenant of only one tenement, he could only demand a 
tenement as provided by s. 17B, and 
that, therefore, the plaintiff was entitled to one tenement only in the premises which 
the plaintiff chose to be a flat having an area of about 478 square feet. 


Tre facts appear in the judgment. ` 


F. 8. Nariman, instructed by Golwala & Co., for the petitioners in both 
the: petitions. A 
R. S. Giradkar, for C. J. Sawant, for the opponent in both. 


PATEL J. These two revisional applications arise out of a proceeding com- 
menced by the tenant under s. 17B of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947. The short facts are as below: 

There was a two-storied building in Mazgaon belonging to the defendants, the 
four petitioners. The ground floor of that building, which consisted of a hall, 
one room, one kitchen, one passage, one bath-room, two W.Cs., and two verandahs, 
was let out to the plaintiff, which is a Club. In or about 1958 the defendants 
wanted to demolish the building and re-erect the same. They, therefore, obtained 
a certificate from the Tribunal under the provisions of the Rent Act and there- 
after instituted an ejectment suit against the plaintiff. The Court, on the 
defendant’s giving the statutory undertakings, passed a decree in ejectment. The 
defendants thereafter completed the building by about the month of August, 
1958. There was some dispute between the parties about the allotment of a flat, 
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but on May 6, 1958, the defendants offered one flat on the ground floor to the 
plaintiff. As the area offered was about one-fifth of the area originally occupied 
by it, the plaintif insisted on being assigned the entire floor area on the first 
floor which the defendants refused to do. Consequently the plaintiff instituted 
the suit under s. 17B of the Rent Act for possession of four flats on the first 
floor. The flats are still vacant. 


The defendants resisted the suit and contended that the plaintiff was entitled 
only to one tenement, that they had offered one tenement to him but he did not 
avail himself of the same and that he was not entitled to more than one tenement. 
The trial Court granted two tenements on the first floor. Both the parties appeal- 
ed and the Bench of the Small Cause Court granted the plaintiff four flats on 
the first floor. The defendants now come in revision before this Court. 


Under s. 13 of the above Act a landlord could evict his tenant only on 
limited grounds. In 1950 to meet accommodation shortage, amendments were 
made to the Act enabling the landlord to obtain possession for demolishing and 
rebuilding the premises and conditions were imposed for safeguarding the actual 
tenants. For effectively achieving the object cl. (Ah) in s. 18(/) was added, and 
sub-ss. (34) and (3B) were added to s. 13. Under cl. (hh) of sub-s. (J) of 
8. 13 the landlord became entitled to recover possession of premises consisting 
of not more than two floors for the purpose of demolishing and rebuilding the 
same. Sub-section (3A) prohibited the Court from passing the decree unless 
the landord produced a certificate from the Tribunal granted under sub-s. (3B) 
and the landlord gave certain undertaking. Under sub-s. (3B) the Tribunal 
had a discretion to grant a certificate after satisfying itself amongst other things 
that 

“(ix) the plans provide that the new building shall include tenements equivalent to 
the tenements which are proposed to be demolished. Fer the purpose of this paragraph, 
a tenement shall be deemed to be equivalent if the floor space of the tenement is not 
greater or less than the floor space of the corresponding tenement proposed to be demo- 
lished by more than ten per cent.” 

Section 17A enables the tenant to give the landlord a notice of his intention 
to oceupy the premises from which he had been evicted if the landlord did not 
commence to build after eviction and gave him a right to make an application 
to the Court if the landlord failed to deliver possession of the premises to him. 
In this sub-section the word ‘‘premises’’ has been used which must necessarily 
mean premises which were actually let to the tenant and from which he was 
evicted. It is not necessary to refer to sub-ss. (2) and (3) of that section since 
they are not pertinent to the present discussion. Section 17B enables the tenant 
after the landlord had demolished the original building or premises and com- 
menced erection of the new building to give notice of his intention to occupy a 
tenement in the new building on its completion on certain conditions. It is not 
necessary to refer to those conditions as they are not relevant for the present 
purpose. Section 17C prescribes what the landlord must do on the receipt of 
notice and requires him to intimate to the tenant the date on which the erection 
would be complete and on the said date the tenant would be entitled to oceupy 
the tenement. Sub-section (2) of s. 17C provides for consequences on the failure 
of the tenant to occupy the tenement and provides that the tenancy shall stand 
terminated and entitles the landlord to recover a sum equal to three times the 
amount of the monthly standard rent in respect of the tenement. Sub-clause 
(b) of sub-s. (2) provides that if the landlord fails to comply with the provi- 
sions of sub-s. (J) or to place the tenant in vacant possession of the tenement 
he shall be liable on conviction to be punished with imprisonment for a term 
which may extend to three months or with fine or with both in addition to his 
liability to place the tenant in vacant possession of the tenement. Originally 
when the word ‘‘tenement’’ was used in s. 17B, it effectively assured the tenant 
of allotment to him in the new building of almost the same area, for under the 
terms of s. 13(3B) before the Tribunal gave certificate it had to be satisfied by 
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el. (ši) (the new omitted clause) that the tenements were of comparable sizes 
with the original tenements. By added cl. 5(/2) a ‘‘tenement’” Was defined to 
mean ‘‘a room or group of rooms rented or offered for rent as a unit’’. 


Now, in 1953 by Act LXI of 1953 certain amendments were made to s. 13. Sec- 
tion 13(34) (a) was amended with a desire to make it more workable by enabl- 
ing compliance with the municipal rules and bye-laws and s. 13(3B) was amend. 
ed by deleting sub-s. (t#) reproduced above on the ground that amendment en- 
visaged modern standards as to sizes of rooms, halls ete. The present question 
arises because of this deletion. It'is obvious that under the original*amendment 
of 1950 the intention was to get again to the tenant almost the same area as he 
first occupied in the new building. By the omission of cl. (#) of sub-s. (3B) of 
s. 13, to some extent the restriction imposed as to similar areas is deleted, though 
it was never intended that the tenant should lose the right to equal premises. It 
is obvious that when the Legislature deleted cl. (ù) it did not intend that 
unscrupulous landlords may instead of larger flats build single room tenements 
for which the tenant has no use or instead of single room tenements may build 
palatial tenements which poorer class of tenants could not possibly afford. Even 
so, the Legislature deleted cL (4%) to give reasonable latitude.to the owners of 
buildings in the erection of a new building. But the effect of the deletion of 
cl. (#) is to deprive the tenant either intentionally or unintentionally, to say 
the least, of the benefit to which he was entitled under the deleted clause. We 
are not prepared to accept Mr. Nariman’s argument that merely by the deletion 
of the clause above referred to the Legislature intended to enable owners of 
building to create such large modifications in the construction so as to frustrate 
the ‘provisions of the Rent Act and throw out their tenants by constructing in 
such a way as to see that they are not in a position to accept the tenancy or to 
get rights equal to that in the demolished premises. Yet the fact remains that 
by deletion of the clause ine. 13(3B) without a corresponding amendment of 
s. 17B what the tenant is entitled to occupy is ‘‘a tenement’’ i.e. a tenement as 
defined by s. 5(12) which means a room or group of rooms which are either 
already rented as a unit or offered for rent as a unit. 


The learned counsel for the opponent contended that in view of the object 
of the Act and a clear intention on the part of the Legislature to safeguard the 
interest of the tenant we should disregard the words ‘‘a tenement’’ or so modify 
their meaning as to include not only one such unit but several units and hold 
that the tenant is entitled to possession of as many units as are equivalent in 
area from which the tenant is evicted. He has relied upon Maxwell’s Interpre- 
tation of Statutes, 11th ed., at p. 221, where the learned author says: 

“Where the language of a statute, in its ordinary meaning and grammatical construc- 
tion, leads to a manifest contradiction of the apparent purpose of the enactment, or to 
some inconveniencies or absurdity, hardship or injustice, presumably not intended, a con- 
struction may be put upon it which modifies the meaning of the words, and even the 
structure of the sentence. This may be done by departing from the rules of grammar, 
by giving an unusual meaning to particular words, by altering their collocation, or by 
rejecting them altogether, under the influence, no doubt, of an irresistible conviction that 
the legislature could not possibly have intended what its words signify, and that the 
modifications thus made are mere corrections and careless language and really give the 
true meaning.” 

If it were possible for us to do‘so in fairness to the Legislature we would indeed 
have not hesitated to do so. Unfortunately, however, we cannot forget the 
genesis of the use of the word and its definition in the definition clause. It is 
an accepted rule that ordinarily a word should carry the meaning given to it by 
the definition unless the context negatives that meaning. In the present 
case it is diffieult to say that the context negatives that meaning. Originally 
when the expression ‘‘a tenement’’ was used in this and the cognate sections it 
carried the defined meaning... Thereafter nothing has happened from which it 
can be inferred that that meaning was not intended. Apart from this, though 
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it is possible to, say that in a legislative enactment the word ‘‘tenement’’ is cap- 
able'of meaning more than one units or flats, in its present context it is not 
possible to do so. It introduces obvious difficulties. Supposing we were to omit 
the article ‘‘a’’ and instead of ‘‘tenement’’ read: ‘‘tenements’’, then what are 
the limitations which must be observed by the Court in making a decree? We 
would not, therefore, be only required to change the meaning of the word but 
we would also be further required to introduce qualifications to the jurisdiction 
of the Court in the making of the decree, adding the words ‘‘making a total area 
equal to that evhich was occupied by the tenant before eviction”. Even though 
in such cases the approach should be liberal, it is doubtful if the Court while 
construing a section is entitled to so tamper with it as to make out a meaning 
which it thinks was meant by the Legislature without using those words. .It may 
be that in a given case an evicted tenant was occupying more than one tenement 
under his old tenancy though the tenancy may be single. It is possible for him 
in such a case to demand more than one tenement in the reconstructed building 
for the obvious reason that though he had a single tenancy in the old building, 
he was still a tenant in respect of several tenements and, therefore, would be 
entitled under s. 17B to demand more than one tenement in the new building. 
The present case, however, is not of that type. In the present case it is an 
admitted fact that the plaintiff was a tenant of only one tenement and the plain- 
tiff, therefore, could only demand a tenement as provided by the section. In this 
view of the matter, therefore, it is not possible to sustain the interpretation of 
the section by the two Courts below. 

The learned appellate Judges said that the rights afforded to the tenant even 
after deletion of cl. (#%) of s. 18(3B) must be regarded to have been meant by 
the Legislature to be reasonably substantial and as s. 17B enables the tenant to 
specify the particular tenement which he intends to occupy and s. 17C gives 
him a right to occupy the same plaintiff must be given four tenements. Practical 
' difficulties are bound to arise if ss. 17B and 170 are construed to give the tenant 
the choice of the particular tenement. Where large number of tenements are 
built, it is more than likely that several tenants might choose to have only one 
particular tenement. One fails to see how all of them can occupy one tenement. 
Though, therefore, the words used in s. 17C are ‘‘the tenement’’, reference to 8. 
17B under which he is required to give notice of his intention to occupy ‘‘a tene- 
ment’’ would suggest that his is not the final choice. If such a final choice were 
to be intended to be given to a tenant, the Legislature in s. 17B would have said 
that the tenant ‘‘may give notice to the landlord of his intention to occupy a 
particular tenement’’ or ‘‘a tenement of his choice’’ which words are not in the 
section. It would seem, therefore, that the tenement that he has to ask for and 
expect the landlord to give him is a tenement which is practically similarily 
situate as far as possible with the tenement which he vacated. The words em-' 
ployed in s. 17C are not so much relevant for enabling the Court to get over the 
language of s. 17B regarding the meaning of the words ‘‘a tenement’’. It is 
also not possible to substitute the word ‘‘the ”’ for the word ‘‘a’’ because there 
is no tenement to which the word ‘‘the’’ could apply. On the whole, therefore, 
we must hold that the plaintiff is entitled to one tenement only. 

It is, however, urged that this would frustrate the very purpose of the Act 
and would enable an owner of a building to get his tenants evicted and make it 
impossible for them to occupy any of the tenements. We do not think that this 
fear is justified. Section 12 disentitles a landlord to recovery of possession of 
the rented premises, Section 13(/) (At) enables the landlord to sue for posses- 
sion but the Court has to be satisfied that the demand is bona fide and reasonable. 
Before filing his suit the landlord is required to obtain a certificate from the 
Tribunal. It is true that before the Tribunal grants the certificate it is not re- 
quired to issue a notice to the tenants and is not required to see that the areas 
of the tenements are similar to the areas of tenements to be demolished. Even 
so if the Court finds that the landlord is so constructing his building that the 
tenements cannot be suitable to the tenants intended to be evicted the Court 
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would be entitled to hold that the requirements of the landlord are not reason- 
able and bona fide. This inference is justified if one considers the whole scheme 
of the Act which does show that the rights that are given by the Act to the tenants 
are not intended to be illusory. It is true that the undertaking to be given is 
that the new premises shall not contain ‘‘not less than two times the number of 
residential tenements and not less than two times the floor area’. Yet the in- 
tention is clear that as far as possible the tenants’ rights should not be prejudiced 
and that subject to the rules of the Municipal Corporation within whose area 
the proposed building is to be built, the floor area of the tenement*to be allotted 
to the tenant should be similar to the area from which the tenant is being evicted. 
This construction is supported by the provisions of ss. 17, 17B and 17C in which 
care is taken to safeguard the tenant in all possible respects. The only object 
in omitting sub-cl. (ti) of sub-s. (3B) (a) of s. 13 was to make matters consistent 
with, modern ideas of residential flats and not to give the owner of the building 
a free hand. Having regard to the previous history of the legislation and all 
the other provisions of the Rent Act we will be justified in holding that in decid- 
ing the reasonableness and bona jidés of the owner the Court must take the nature 
of new tenements into account. The Court must require the production of plans 
for the proposed building and if it decides to evict the tenants one of the under- 
takings that must be insisted upon is that the landlord shall not deviate from the 
plans approved by the Court except for reasons of convenience. The Court would 
be justified in seeing that the tenant gets the protection as is intended to be 
given’ by the scheme of the Act. 

It was argued before us by the learned counsel for the opponent that this is a 
revisional application, and at best a question of construction of a section, and 
therefore we should not interfere. If it were so simple as that, we would not 
have hesitated to dismiss this application. The question, however, is one which 
involves the jurisdiction of the Court to award possession of the property in 
dispute to the plaintiff. In view of this fact and in view of the importance of 
the question involved we could not in fairness refuse to entertain this application. 

In the result the rule is made absolute and it is declared that the plaintiff is 
entitled to.a tenement in the premises, which the plaintiff chooses to be flat No. 5 
having an area of 478.5 sq. ft. on the first floor of the building of the defendants. 
We further direct that the defendants do place the plaintiff in possession of the 
same. The monthly rent of the flat in question will be Rs. 57 subject to the right 
of the landlord to have the standard rent determined under the provisions of 
s. 17B. The rest of the decree of the lower Court is set aside. There will be no 
order as to costs throughout. 

Rule made absolute. 
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Before Mr. Justiee Chandrachud, 


ANANDRAO KESHEORAO v, KRISHNAJI BALIRAM.* 


Madhya Pradesh Temporary Postponement of Execution of Decrees Act (M. P. V of 1956), 
Sec. }—Cwil Procedure Code (Act V of 1908), O. IX, O. XLIII, r. 1(c), O. XXI; Secs. 
141, 47—Proceedings initiated under s. 3(1) of M. P. Act V of 1956 whether in nature 
of execution proceedings—Applicability of O. IX of Code to such proceedings. 


The proceedings initiated by a yudgment-debtor under s. 3(1) of the Madhya Pradesh 
Temporary Postponement of Execution of Decrees Act, 1956, are not in the nature 
of execution proceedings but are in substance, independent original proceedings under- 
taken by the judgment-debtor for assertion of substantive rights and to such proceed- 
ings, the provisions of O. IX of the Civil Procedure Code, 1908, apply. 

Har Narain v. Mathura Prasad,’ T. Viswanadham v. Sokalachand Chunnile? and 
Thandaram Manwa v. Kashiprasad,’ referred to. 


Tim: facts appear in the judgment. 


G. J. Ghate and S. K. Deshpande, for the petitioner. 
M. N. Chandurkar, for the respondent. 


CHANDRACHUD J. This revisional application arises out of proceedings which 
were initiated by the petitioner (judgment-debtor) under s. 3 of the Madhya 
Pradesh Temporary Postponement of Exceution of Decrees Act, 1956 (M. P. 
Act No. V of 1956), which will hereinafter be referred to as the Act. On June 
16, 1960, the respondent filed a darkhast to execute the decree, which he had 

obtained against the petitioner for the refund of earnest money. On July 22, 
1960, the petitioner filed an application for stay of execution of the deeree under 
s. 30 ) of the Act, which reads thus: 

“All proceedings in execution of any decree for money, or procecdings for making 

final any preliminary decree for foreclosure or sale, or proceedings in execution of any 
final decree for sale, passed by a Civil Court on the basis of a liability incurred before 
this Act comes into force, in which a judgment-debtor or defendant, as the case may be, 
is, on the date this Act comes into force, an agriculturist, shall be stayed against such 
judgment-debtor or defendant, on an application made by him in this behalf during the 
period this Act remains in force.” 
On December 21, 1961, the application was dismissed for default, as the peti- 
tioner was absent. After the application was so dismissed, the petitioner adopted 
two different but parallel proceedings, ono of them being an application for the 
restoration of the application which was dismissed for default and the other 
being the institution of a similar but fresh application. The fresh application 
was filed on January 4, 1962, whereas the application for restoration was 
filed on January 12, 1962. On February 14, 1962, the application for resto- 
ration was dismissed partly on the ground that an application under O. IX, r. 9 
of the Code of Civil Procedure was not maintainable and partly for the reason 
that there was no sufficient cause for the absence of the petitioner on December 
21, 1961. On September 27, 1962, the fresh application was also dismissed for 
the obviously inconsistent reason that O. IX, r. 9 would govern applications 
filed under s. 3 of the Act and as the petitioner had not preferred an appeal 
against the order dated February 14, 1962, the fresh application under s. 3 was 
not maintainable. It is against this order that the present revision application 
has been filed. ‘ 

The main question, which arises in this revision application is whether the 
provisions contained in O. IX of the Code of Civil Procedure would apply to 
applications which are filed under s. 3 (/) of the Madhya Pradesh Temporary 
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Postponement of Execution of Decrees Act, 1956. If the proceedings initiated by 
an application filed under s. 3 of the Act are in the nature of execution proceed- 
ings, then it is indisputable that the provisions of O. IX will not be attracted. On 
the other hand, if the proceedings, which a judgment-debtor takes under s. 3 of | 
the Act, are not in the nature of execution proceedings, but are in the nature 
of substantive original proceedings, then it would be equally clear that the pro- 
visions of O. IX would apply to the proceedings. , 

Mr. Ghate, who appears on behalf of the petitioner, contends that O. IX, r. 9, 
of the Code of Civil Procedure has no application to the proceedings initiated 
by the judgment-debtor under s. 3(/) of the Act, because, the proceedings’ which 
s. 3 contemplates are in form and substance execution proceedings and it is settled 
law that the provisions contained in O. IX do not apply to execution proceed- 
ings. Now, what is provided by s. 8(/) of the Act is that proceedings in execution 
of certain decrees shall be stayed if the decree is passed by a Civil Court on the 
basis of a liability which is incurred before the date on which the Act came into 
force, and if the judgment-debtor is an agriculturist. It seems to me difficult to 
take the view that the proceedings contemplated by s. 3 of the Act are in substance 
execution proceedings. By the application, which a judgment-debtor files under ` 
s. 3, he raises a contention that by reason of independent and substantive rights, 
which are conferred by the Act, the executing Court loses its jurisdiction for a 
temporary period to execute a lawful decree or order. The application, in the 
first place, though called an application for stay of execution, does not concern 
itself with any one of the reliefs which a jndgment-debtor may legitimately 
obtain under O. XXI of the Code of Civil Procedure which deals with ‘‘execu- 
tion of decrees and orders’’, The Court is required to deal with the application 
as if it is a substantive proceeding because to be able to deal with the contentions 
raised by the judgment-deptor in his application, it is necessary for the Court 
to raise fresh issues with regard to the status of the judgment-debtor, the nature 
of the decree and with regard to the time when the liability which has merged 
in the decree, was incurred. In other words, the proceeding initiated by the 
judgment-debtor by an application under s. 3 of the Act, is more in the nature of 
a suit than in the nature of an ancillary application such as an execution proceed- 
ing is. What the ‘Legislature has done by enacting s. 3 is to confer special rights 
on a special class of persons with regard to decrees of a special description. In 
the enforcement of such rights, considerations which primarily weigh with an 
executing ‘Court are out of place and such substantive applications are re- 
quired to be dealt with as a trial Court would deal with a suit. Tt is not disputed, 
and indeed it is clear, that an application contemplated by s. 3 of the Act, will 
not attract the provisions of any of the procedural rules which are contained in 
O. XXI of the Code of Civil Procedure. In my opinion, therefore, the proceed- 
ings which were initiated by the petitioner under s. 3(7) of the Act on July 22, 
1960, are not in the nature of execution proceedings, their true nature being that 
by resorting to them a substantive right is sought to be exercised and a substan- 
tive relief is attempted to be obtained by the judgment-debtor. 

Mr. Ghate contends that a clue to the nature of the proceedings undertaken by 
the judgment-debtor under s. 3(/) of the Act is afforded by the very nature of 
the relief which the judgment-debtor is enabled to seek, namely, stay of execution 
of the decree or order. The argument is that the judgment-debtor can apply 
for stay of execution only if the decree-holder files an application for execution 
and that, therefore, the former application should be deemed to. be a part of 
the latter application. A clear answer to Mr. Ghate’s contention is provided by 
sub-s. (3) of s. 8 of the Act which says that any judgment-debtor or defendant 
who is an agriculturist, may, notwithstanding that no proceedings of the nature 
referred to in sub-s. (/) are pending against him, make an application for stay 
under that sub-section. ‘The provisions of sub-s. (3), in a sense, also throw a 
useful light on the true nature of the proceedings contemplated by sub-s. (7). Tf 
by virluc of the provisions contained in sub-s. (3) of s. 3, an application for stay 
of execution can be filed even if no execution proceedings are pending, then it 
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would be difficult to take the view that every application filed under sub-s (J) 
must be deemed to have been filed during the pendency of execution proceedings. 


Mr. Chandurkar, who appears on behalf of the respondent-decree-holder has 
drawn my attention to three decisions of the High Courts of Allahabad, Madras 
and Nagpur, which would lend support to the view, which I have indicated above. 
The first of -these decisions is reported in Har Naran v. Mathura Prasad! in 
which a question of construction of provisions similar to those contained in the 
present Act ayose before a Full Bench of the Allahabad High Court. An 
Act called the U. P. Temporary Postponement of Execution of Decrees Act, was 
passed in the United Provinces and s. 3(/) of that Act is, for the present pur- 
poses, worded in the same terms as s. 3 of the Madhya Pradesh Act. It was held 
in that case that an order passed on an application under s. 3 of the U.P. Act 
was au order which fell under s. 47 of the Code of Civil Procedure and, therefore, 
an appeal would lic against the order. The importance of the decision consists 
not so much in the finding that the order fell under s. 47 of the Code, but the 
importance rather is that the application could not be treated as an application 
in the nature of execution proceedings. In f. Viswanadham v. Sokalachand 
Chunnilal? the question was whether the provisions of O. IX would apply to 
petitions filed under the Madras Agriculturists’ Relief Act. The judgment- 
debtor filed an application under s. 23 of the Madras Agriculturists’ Relief Act, 
for setting aside a sale on certain grounds mentioned in that section. That 
application was dismissed for default and a question arose whether the provi- 
sions of O. IX would apply to the application or whether those provisions were 
inapplicable by reason of the application being in the nature of execution pro- 
ceedings. Ti was held that the order by which the application under s. 23 was 
dismissed was truly an order under O. IX, r. 8, of the Code of Civil Procedure 
and that, therefore, the provisions contained in O. IX, r. 9 must apply to such 
an application. The third decision on which Mr. Chandurkar relies is reported 
in Thandaran. Manwa v. Kashiprasad.3 The view which was taken in that case 
was that proceedings under s. 11 of the C. P. Moneylenders Act are not execution 
procecdings and that the provisions of O. IX of the Code of Civil Procedure 
must apply to them. Mr. Ghate contends that the decisions of the High Courts 
of Madras and Nagpur are distinguishable, because the Madras and Nagpur Acts 
contained a specific provision that orders passed under the relevant sections shall 
be deemed to be orders passect under s. 47 of the Civil Procedure Code. It is 
true that in the Madras and Nagpur Acts, there ave express provisions by 
which orders passed under the respective sections were required to be treated as 
orders passed under s. 47 of the Code of Civil Procedure. But it is important to 
bear in mind that the decision of the Madras High Court does not turn on the 
question as to whether the order was by fiction of law deemed to be an order 
under s. 47 of the Code of Civil Procedure. As the learned Judge of the 
Madras High Court has observed in his judgment, on a true construction of the 
order, it was an order passed procedurally under O. IX, r. 8 and not under s. 47 
of the Code of Civil Procedure. In so far as the Nagpur decision is concerned, 
there are observations in the judgment which clearly show that the learned Judge 
took the view that the application was not in the nature of execution proceedings, 
quite apart from the provisions contained in s. 11 of the 'C. P. Moneylenders’ Act 
by which orders passed under that section were required to be treafed as orders 
passed under s. 47 of the Code of Civil Procedure. 


In my opinion, the proceedings initiated by a judgment-debtor under s. 3(/) 
of the Madhya Pradesh Temporary Postponement of Execution of Decrees Act, 
are not in the nature of execution proceedings but are in substance, independent 
original proceedings undertaken by the judgment-debtor for assertion of sub- 
stantive rights. To such proceedings, the provisions of O. IX, r. 8 of the Code 
of Civil Procedure would apply by reason of the provisions contained in s. 141 


1 [1940] ALR. All. 326, F.B. 3 [1948] A.I.R. Nagpur 350. 
2 [1947] ALR. Mad. 377. 
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of the Code which provides that the procedure provided in the Code with regard 
to suits shall be followed, as far as it can be made applicable, in all proceedings 
in any Court of civil jurisdiction. It is well-settled that what s. 141 contemplates 
is original proceedings and to all such original proceedings which fall under the 
section, the provisions of O. IX must apply. In the result, therefore, the appli- 
cation which was filed by the petitioner on January 12, 1962, for the restoration 
_ of the application filed under s. 3 of the Act which was dismissed for default on 
December 21, 1961, must be held to be competent. 

If the application for restoration was maintainable and if the application was 
dismissed both on the ground that it did not lie and that the petitioner had no 
sufficient cause to remain absent on December 21, 1961, then the proper remedy 

“for the petitioner to adopt was to file an appeal under 0. XLIII, r. 1(¢) of the 
Code of Civil Procedure and not to file a fresh application for restoration as the 
petitioner did on January 24, 1962. The present application, which is a fresh 
application under s. 3 of the Act cannot be held to be maintainable for the reason 
that if a suit is dismissed for default and an application for setting aside the 
dismissal is itself dismissed, a fresh suit on the same cause of action would be 
barred under the provisions of O. IX, r. 9, of the Code of Civil Procedure. As 
these provisions apply to applications also by reason of s. 141 of the Civil Proce- 
dure Code, a fresh application must be held to be barred if the earlier application 
for setting aside the dismissal for default is itself dismissed. 

Mr. Chandurkar has also urged that an application filed under s. 3 of the Act 
must be deemed to fall under s. 47 of the Code of Civil Procedure and that, 
therefore, an appeal will lie against an order passed ou that application. It is 
unnecessary to decide the point as the question would have arisen only if the 
petitioner had preferred an appeal against the order by which his application 
under s. 3 of the Act was initially dismissed. 

Mr. Ghate says that if the petitioner was now to file an appeal against the 
decision dated February 14, 1962, it would be time barred. It is not for me to 
say whether, if such an appeal is filed, the delay caused in filing the same could 
not be excused by reasou of the fact that the petitioner was pursuing parallel 
proceedings under a mistaken belief and as the petitioner may have been misled 
by the decision given on February 14, 1962, by the trial Court that the applica- 
tion under O. 1X, r. 9 was not maintainable. 

For these reasons, the rule in this revision application will be discharged, but 
there will be no order as to costs. Rule discharged. 


[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Paranjpe. 


THE MANAGER, RAMKRISHNA RAMNATH BIDI FACTORY, 
KAMPTEE v. SMALL CAUSES COURT, NAGPUR.* 

Factories Act (LXIII of 1948), Secs. 2(1), 79, 80—Payment of Wages Act (UV of 1936), 
Sec. 15—C.P. and Berar Industrial Disputes Settlement Act (XXIII of 1947)—~Bidi 
rollers in bidi factory issued tobacco during certain hours and not allowed to take 
tobacco home except with permission of factory manager—Work of bidi rollers scru- 
tinised by factory supervisors as to quantity and quality—Bidi rollers at liberty to go 
in and come out of factory at their choice and work for any number of hours on any 
day—Bidi rollers remaining absent without permission for over three days not paid— 
Bidi rollers made subject to standing orders—Whether such bidi roller “worker” 
within s. 2(1) of Factores Act—Bidi roller whether can take advantage of s..79 of 
Factories Act. 

The respondent, a bidi roller, along with other bidi rollers attended at bid: factory 
in which tobacco was issued only between 8 A.M. and 12 noon. The bidi rollers 
were not allowed to take the tobacco home except with the permission of the petitioner 
who was the manager of the factory. The work of the bidi rollers, after it was com- 


*Decidéd, August 22, 1962. Special Civil Application No. 110 of 1962. 
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pleted, was subject to the scrutiny of the supervisors appointed by the petitioner 
both as to quantity and quality i.e. if a bidt roller manufactured much less than the 
average number of bidis per day he was threatened by the supervisors that the quan- 
tity of tobacco issued to him would be reduced in future and the petitioner had the 
power to destroy bad bidis for manufacturing which no payment was made. Although 
there was no definite time of attendance, the lability of the bidi roller not to work 
at all was controlled inasmuch as he could not remain absent at his will for more 
than three gays. He had to take leave or be not paid for longer absence. The bidi 
rollers were made subject to standing orders the conditions in which were engrafted 
as additional terms upon the actual contract between the parties. In proceedings 
taken by the respondent for payment of leave wages undér s. 15 of the Payment of 
Wages Act, 1936, the respondent contended that he was entitled to leave with wages 
under s. 79 of the Factories Act, 1948. The petitioner contended that having regard 
to the peculiar terms and conditions of work of the respondent, the respondent was 
not a worker within the meaning of the Factories Act, and that assuming that he 
was such a worker, it was not possible to compute the wages as prescribed by s. 80 
of the Act having regard to the peculiar terms upon which he was engaged:— 

Held, that the respondent was a worker of the petitioner within the meaning of 
s. 79 of the Factories Act, and 

that, as in this case, the respondent was not working for any stated period of time 
at all, it was impossible to determine what was the total full time earnings of the 
respondent and, therefore, the respondent could not take advantage of the provisions 
of s. 79 of the Factories Act. z 

Shankar Balaji v. State of Maharashtra,’ Birdhichand v. First Civil Judge,’ Chinta- 
man Rao v. State of M. P.’ State v. Shankar, Birdichandji v. 1st Civil Judge, Nagpur’ 
and Dharangadhra Chemical Works Ltd. v. State of Saurashtra,’ referred to. 

There is no conflict between the two decisions of the Supreme Court in Birdichand’s 
case and Shankar Balaji’s case as to the principles governing the question as to who 
is a worker within the meaning of s. 79 read with s, 2(1) of the Factories Act. 


Tue facts are stated in the judgment. 


M. N. Phadke and V. M. Golwalkar, for the petitioner. 
8. G. Kukde, for respondent No, 2. 


KoTVAL J. This petition under art. 227 of the Constitution of India arises out 
of proceedings taken by respondent No. 2 Chandan, son of Bhika, a bidi roller 
for payment of his leave wages under s. 15 of the Payment of Wages Act. The 
present petitioner, the Manager, Ramkrishna Ramnath Bidi Factory, Kamptee, 
is his employer. The worker alleged that he had been working in the fattory 
of the petitioner for over 240 days and'that he was accordingly entitled to leave 
with wages under s. 79 of the Factories Act for the period of fifteen days from 
April 3, 1961 to April 17, 1961, but that those wages had not been paid. Accord- 
ing to the worker his daily average whole time earnings were Rs. 2.75 nP. and he, 
therefore, claimed a total of Rs. 41.25 nP. The Authority under the Payment 
of Wages Act has granted‘the worker’s application but has held that he is en- 
titled to compute the leave wages on the basis of a daily average earning of 
ae 2.04 nP. and the employer has filed the present petition challenging that 
order. 


The employer had, in answer io the application under s. 15 of the Payment 
of Wages Act, raised a number of contentions with which we are not concerned 
in this petition, but substantially Mr. Phadke appearing on behalf of the peti- 
tioner has raised two important points. The first is whether a bidi roller like 
respondent No. 2 is entitled to the leave wages at all and secondly, if he is en- 


1 [1962] A.I.R, S.C. 517. L.R. 1677. s 
2 [1961] ALR. S.C. 644, 8 [1957] N.L.J. 594. 
3 [1958] A.I.R. S.C. 388. 6 [1957] S.C.R. 162, 8.0. [1957] A.I.R. 8.C. 


4 [1980] A.I.R. Bom. 296, s.o. 61 Bom. 284. 
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titled, whether he can claim wages beyond the period of two years. Having 
heard counsel for both the sides we think that the answer to the first contention 
must be in favour of the petitioner, namely, that the worker, respondent No. 2, 
is not entitled to claim leave wages at all for reasons which we shall presently 
state and, therefore, it is unnecessary to decide the second point raised by 
Mr. Phadke. 

The provision of law under which the claim was made before the Payment 
of Wages Authority is s. 79(/) read with s. 80. Section 79(/) provides as 
follows: s , 

“Every worker who has worked for a period of 240 days or more in a factory during 
a calendar year shall be allowed during the subsequent calendar year leave with wages 
for a number of days calculated at the rate of— 

(i) if an adult, one day for every twenty days of work performed by him during the 
previous calendar year; 

(ii) if a child, one day for every fifteen days of work performed by him during the 
previous calendar year. 

Explanation 1—For the purpose of this sub-section— 

(a) any days of lay off, by agreement or contract or as permissible under the stand- 
ing orders; 

. (b) in the case of a female worker, maternity leave for any number of days not 
exceeding twelve weeks; and 

(c) the leave earned in the year prior to that in which the leave is enjoyed; 
shall be deemed to be days on which the worker has worked in a factory for the purpose of 
computation of the period of 240 days or more, but he shall not earn leave for these days. 

Explanation 2—The leave admissible under this sub-section shall be exclusive of all 
holidays whether occurring during or at either end of the period of leave.” 

Section 80, sub-s. (7), shows how the wages during the leave period are to be 
computed and s. 80, sub-s: (7) provides as follows: 

“For the leave allowed to him under section 79 a worker shall be paid at a rate equal 
to the daily average of his total full time earnings for the days on which he worked dur- 
ing the month immediately preceding his leave exclusive of any overtime and bonus but 
inclusive of dearness allowance and the cash equivalent of the advantage accruing through 
the concessional sale to the worker of foodgrains and other articles.” 

The contention on behalf of the employer in this case has been that, having 
regard to the peculiar terms and conditions of work of respondent No. 2; it is 
in the first place impossible to say that he is a worker at all, and even assuming 
that he is a worker within the meaning of the Factories Act, it is impossible to 
compute the wages as prescribed by s. 80 having regard to the peculiar terms 
upon which the employee was engaged. Before we proceed to discuss the pro- 
visions of ss. 79 and 80 and some of the decisions bearing on these sections which 
have purported to interpret the sections, it would be useful to recount the facts 
as found by the Payment of Wages Authority. Before the Payment of Wages 
Authority, two persons had given evidence, namely, Govinda Parashram and 
Pundlik Durga, and upon a consideration of their evidence, the Authority ac- 
cepted as proved the following circumstances: 


(1) The workers sit in the factory and attend work between 8 a.m. to 12 
noon. During this period the workers are issued tobacco. 

(2) The issue of tobacco stops after the bell is rung at 12 noon. 
It is not clear whether the work of rolling bidis commences immediately after 
the issue of tobacco or whether the work of rolling bidis only commences after 
the bell is rung at 12 noon indicating that the work of issue of tobacco is closed. 
.We may here merely mention by way of an explanation the manner in which 
the.bidis are manufactured just in order to enable the facts found to be under- 
stood. We have had occasion previously to review the entire method of manu- 
facture of bidis and the system employed in the Bidi Industry in this area, 
in. our decision in Bidi Leaves & Tobacco Merchants Asso. v. State of Bom.* 


1 [1950] N.L.J. 366, at pp. 382 to 385, s.o. 61 Bom. L.R, 890, at pp. 908 to 907. 
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The bidi is composed of the outer leaf and the leaf most frequently used is the 
tendu leaf. The leaf is first prepared by removing its stem and can only be 
used while it is in a green state. After the leaf is prepared, a certain quantity 
of tobacco and thread is doled out to the worker by the employer or other per- 
son on his behalf. The worker places a small quantity of tobacco into each tendu 
leaf and wraps it up into a conical shape. At one end he ties a piece of string 
to hold the green leaf together. In the course of a few days after the manufac- 
ture, the outer leaf dries up and thereafter is held in position because it has 
dried up in that position. It is the employer who gives all the material, namely, 
the tendu leaf, the tobacco and a string. 

(8) The next circumstance which has been found by the Authority is that the 
worker is not allowed to take the tobacco home for rolling the bidis though it 
was urged by Mr. Phadke that it has been established that in certain circum- 
stances the worker may take the tobacco home with the permission of the emplo- 
yer. Nothing much, however, turns up on that exceptional case. 

(4) An average worker spends about three hours in cutting the leaves of 
a thousand bidis and on an average, workers roll between 800 to 1200 bidis per 
day. In every 1000 bidis, some bidis are sub-standard, and if a worker rolls a 
lesser number of bidis than the average and if the number is less by 100 or 200 
bidis, then ordinarily the person supervising on behalf of the employer does 
not take exception. But if the number happens to be much less, then upon the 
evidence adduced before the Authority, the workers are ‘‘threatened that the 
quantity of tobacco issued to them will be reduced.’’ 

(5) In the number of bidis manufactured, there must necessarily be some 
bidis which are sub-standard and such bidis the manager or other person on 
behalf of the employer destroys. As to when this selection for purposes of 
destroying is made, the evidence was conflicting, one worker saying that it is 
done immediately while the work is in progress and another saying that it is 
done after all the work is finished and submitted for inspection. Once again, 
nothing turns upon this conflict in the evidence. There is also a conflict in the 
evidence as to the person to whom the tobacco is issued. The witnesses on be- 
half of the workers denied that the tobacco is issued to the representative of the 
workers whereas a witness, one Namdeo examined on behalf of the employer, 
stated that the tobacco is issued to the workers’ representatives: Once again, 
nothing turns upon this conflict in the evidence. 

(6) After the work of rolling is over, the workers deliver the bidis for the 
employer’s inspection and for that purpose they stand in a line referred to as 
‘‘nallis’? and the work of each, in turn, is inspected. The work of delivering 
bidis starts at about 6 p.m. and it sometimes goes on till 8.30 p.m. or 9 p.m. > 

(7) The factory commences work at 8 a.m. and continues till 12 noon. That 
is the time during which the distribution of material goes on. Then the factory 
works till 6 p.m. when the return of manufactured bidis starts. A considerable 
time is apparently taken in delivery of the bidis because the persons appointed 
to take delivery are few in number and the workers are many. 

. (8) The Payment of Wages Authority has held that in its opinion ‘‘the work- 
ing hours are the hours during which time the workers are actually winding 
the bidis.’? There is no definite time fixed for attendance of workers and the 
maximum hours of work are also indefinite but are between 6 to 8 hours each 
day. Workers go in and out at their will to take tea or pan and there is no re- 
cess. An attempt was made to introduce a period of recess but it did not succeed. 

(9) There are standing orders applying to the workers of the factory and 
the workers are not -allowed leave indefinitely. They have to apply for leave 
if they are absent for three or four days. If they do.not apply for leave and 
remain absent, they are liable to be charge-sheeted and tried for misconduct 
under the standing orders. ` : i 

(10) Workers are paid at the-rate of Re. 1-11-0 per thousand bidis. 

Upon these findings, the Payment of Wages Authority came to the conclusion 
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“that the evidence clearly shows that there are no fixed hours of work for bidi 
winders (bidi rollers)”. , 

Now, both ss. 79 and 80 of the Factories Act apply to, and can be taken ' 
advantage of only by, a ‘‘worker’’. A worker has been defined in s. 2(1) to mean 


“.,.a person employed, directly or through any agency, whether for wages or not, in 

any manufacturing process, or in cleaning any part of the machinery or premises used 
for manufacturing process, or in any other kind of work incidental to, or connected 
with, the manufacturing process, or the subject of the manufacturing process;” 
There is no definition in the Factories Act of ‘‘employer or employee” as is 
to be found in many other industrial legislations. But ‘‘manufacturing process’? 
has been defined. It is not necessary to consider that definition for the purpose 
of the point raised before us. It will be noticed that the definition in s. 2(1) 
does not have regard to the period of time for which a person works or the 
terms or conditions of employment except that it does deal with the question of 
the agency through or by whom a person is employed and the purpose for which 
he is employed, that is to say, the kind or class of work which he docs. 

The question raised in this petition is more fundamental than the definition 
itself. What is wrged in this petition is that, upon the facts found, the very 
relationship of master and servant had not come into being and that the rela- 
tionship actually found, cannot make respondent No. 2 a servant of the petitioner 
at all, and in this respect a number of decisions were relied upon on one or the 
other side. Mr. Phadke referred to the latest decision of their Lordships of the 
Supreme Court reported in Shankar Balaji v. State of Maharashtra® whereas 
Mr. Kukday referred to'a slightly earlier decision in Birdlichand v. First Civil 
Judge® which decision approved a decision of this Court reported in State v. 
Shankar.* Both Mr. Phadke and Mr. Kukday also referred to an earlier deci- 
sion of the Supreme Court in Chintaman Rao v. State of M.P.© In that decision, 
the Supreme Court was also concerned with determining the nature of the 
relationship between the worker and the employer but there the worker was of 
a completely different category. In that case, the point taken was different. 
Tu that case, there were appointed by the management independent contractors 
known as Sattedars through whom the material for the manufacture of bidis 
used to be doled out to workers and the question there was whether having regard 
to the practice of getting the bidis manufactured through the instrumentality 
of the Sattedars the worker, who actually manufactured the bidis, was a worker 
of the owner of the factory or a worker only of the Sattedar. In other words, 
the question was whether there was privity of contract between the owner of the 
factory and the worker who manufactured the bidis or whether the privity of 
contract was only between the Sattedar and the worker who manufactured the 
bidis. That is neither the question here nor are those the facis here. 

Both Mr. Phadke and Mr. Kukday relied upon the general statement as te 
the law governing the question ‘‘who is a servant’’ and that was succinctly 
stated, we say with all respect, by Mr. Justice Subba Rao who delivered the 
judgement on behalf of the Court in the following terms (p. 391): 

“| ,.The concept of employment involves three ingredients: (1) employer (2) employee 
and (3) the contract of employment. The employer is one who employs, i.e., one who 
engages the services of other persons, The employee is one who works for another for 
hire. The employment is the contract of service between the employer and the employee 
whereunder the employee agrees to serve the employer subject to his control and super- 
vision,” 

Then the learned Judge went on to distinguish between a contractor and a 
workman and in that contéxt the learned Judge observed (p. 392): 

“,..There is, therefore, a clear-cut distinction between ea contractor and a workman. 

The identifying mark of the latter is that he should be under the control and supervision 


2 [1962] A.LR.§.C. 517, 64 Bom. L.R, 364. JR. 1676. 
8 [1961] AI.R. 8.C. 644, $ 6 [1958] A.I.R. 8.0. 388. 
4 [1960] AIR. Bom. 298, s.o., 61 Bom, 
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of the employer in respect of the details of the work. This Court in Dharangadhra Che- 
mical Works Ltd. v. State of Saurashtra, in the context of the definition of ‘workman’ 
under the Industrial Disputes Act (14 of 1947) made the following observations at page 157 
(of S. C. R.): (at p. 267 of AIR): 

‘The essential condition of a person being a workman within the terms of this defini- 
tion is that he should be employed to do the work in that industry, that there should be, 
in other words, an employment of his by the employer and that there should be the rela- 
tionship between the employer and him as between employer and employee or master and 
servant. Unles@ a person is thus employed there can be no question of his being a work- 
man within the definition of the term as contained in the Act, ” 

Diamond, in his Law of Master and Servant, has in Article 2 stated the relation- 
ship of master and servant in the following words: 

“The relation of master and servant exists between two persons where by agreement 
between them, express or implied, the one (called ‘the servant’) is under the control of 
the other (called ‘the master’). $ 

A person is under the control of another if he is bound to obey the orders of that 
other not only as to the work which he shall execute, but also as to the details of the 
work and the manner of its execution.” 
and he gives these principles from a iubet of decisions of the English Courts 
to which reference has been made in the foot-note at page 1. In Article 3 he has 
further made clear the nature of that control as follows: 


“The question whether a person is under the control of another is a question of fact: 

Provided that where the terms of the contract between the parties are in writing, the 
question depends on the construction of the contract and is a question of law. 

Control may exist between two persons, although the one— 

(1) did not appoint the other; 

(2) does not pay the remuneration; Š 

(3) has no power to dismiss; ° 

(4) has not the exclusive control.” 
There is thus no doubt as to the principles or the definition of the relationship 
of master and servant as given in the above authorities, though it was argued 
strenuously to the contrary upon the authority of the later decisions of the 
Supreme Court. 

In State v. Shankar a Division Bench, of this Court also dealing with the 

question of persons rolling bidis, held that 

“.. applying the prima facie test of the existence of right to supervise and control 
the manner in which the work was to be done as determinative of the existence of the 
relationship of employer and employee, the facts of the case led to the conclusion that 
the bidi rollers were in the employment of the owner of the factory and workers within 
the meaning of that expression in S. 2(1) of the Act.” 
The Division Bench also relied upon Chintaman Rao’s case to which we have 
already referred and to the decision in Dharangadhra Chemical Works’ case 
also. Here again, the question arose with reference to whether persons working 
under a Sattedar had any privity of contract with the owner of the Bidi 
Factory. There, the privity of contract was only with the Sattedar. Thus, it 
appears to us that if the matters had stood at that, there would have been no 
difficulty in our coming to the conclusion in this case that respondent No. 2 
was a worker of the petitioner and, therefore, entitled to take advantage of s. 79 
of the Factories Act. But the question of difficulty is said to arise from subse- 
quent decisions of their Lordships of the Supreme Court of India. 

In an appeal from a decision of this High Court reported in Birdichandji v. 
Ist Cwil Judge, Nagpur? their Lordships affirmed that decision and, in the 
arguments before them, reference was also made to all the cases which we have 
referred above, namely, Chintaman Rao’s case, the Dharangadhra Chemical 
Works’ case and the decision of this Court in Stale v. Shankar Balaji and in 


6 [1957] 8.C.R, 162, s.0. [1957] A.I.R.S.C, 264. 7 [1957] N.L.J. 594. 
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para. 8 of their decision the Supreme Court held: 

“.,.This is also the view taken by the Bombay High Court in State v. Shankar Balaji 

Wale, in similar circurnstances and that we think is the right view.” 
A little later, however, the decision in State v. Shankar Balaji itself came 
up in appeal before their Lordships of the Supreme Court and their Lordships 
allowed the appeal before them and reversed that decision. The decision of the 
Supreme Court reversing the decision of this Court in Shanker Balaji’s case is 
reported in Shankar Balaji v. State of Maharashtra.® We shall presently show 
that the two decisions of the Supreme Court to which we have referred above, 
though they have taken, with all respect, different views as to the decision of 
this Court in Shankar Balaji’s case, throughout adopted the principles which 
we have set forth above so far as the question of what constitutes the relation- 
ship of master and servant is concerned. Even if as has been urged there 
were a conflict of views, we would be bound fd follow the latter pronouncement 
of the Supreme Court. 

In Birdichand’s case, Mr. Justice Wanchoo accepted the statement in the 
Dharangadhra Chemical Works’ case as well as Chintaman Rao’s case so far as 
the law is concerned and observed (p. 645) : 

“|. The prima facie test whether the relationship of master and servant or employer 
and employee existed was laid down as the existence of the right in the employer not 
merely to direct what work was to be done but also to control the manner in which it 
was to be done, the nature or extent of such control varying in different industries and 
being by its nature incapable of being precisely defined. The correct approach therefore 
to the question was held to be whether having regard to the nature of the work, there 
was due control and supervision of the employer.” 

Then his Lordship proceeded to explain that the question as to whether a parti- 
culay worker was a worker or an independent contractor would depend upon the 
terms of the contract entered into between him and the employer and 

“...no general proposition could be laid down which would apply to all cases. Thus 
in order to arrive at the conclusion whether a person working in a factory (like respon- 
dents 2 to 4 in this case) is an independent contractor or a worker the matter would de- 
pend upon the facts of each case,” (p. 645) 

Thereafter the facts of the case were considered in paras. 5 to 8 and the decision 
reached that the particular persons concerned in that case were workers. 

In the subsequent decision, practically the same principle was accepted and 
applied. Mr. Justice Raghubar Dayal, who delivered the judgment on behalf of 
the majority, indicated in para. 7 that there were two points raised, (1) whether 
the worker Pandurang was not a worker within the meaning of that expression 
in the Factories Act and (2) whether, even if Pandurang was a worker, he was 
not entitled to leave wages under s. 80 of the Act. So far as the statement of 
the law on the subject is concerned, the same passage, which we have already 
quoted from Chintaman Rao’s case, was relied upon in para. 13 and, upon that 
view of the law, the question which fell to be determined was whether under the 
particular circumstances existing in Shankar Balaji’s case, the worker was a 
worker within the meaning of s. 79 read with the definition in s. 2(2). 

In our opinion the Jaw is as stated in Chintaman Rao’s case and the other 
authorities to which we have referred above. Whatever questions of difficulty 
have arisen are really questions arising upon the applicability of those principles 
to the facts of the given case. If there was any difference, as has been argued 
before us, between the decisions in Birdichand’s case and Shankar Balajt’s case, 
the difference was not upon any principle of law but upon the applicability of 
that law to the facts of those particular cases. In fact, Mr. Justice Wanchoo, 
in the earlier case, in terms stated that everything would depend upon the facts 
and circumstances in each case and turned to an examination of those facts. We 
cannot, therefore, countenance the argument which has been advanced, with a 

8 [1962] ALR. S.C. 517, 9.0, 64 Bom. L.R. 364. 
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great deal of eloquence by Mr. Phadke that there is a conflict between the two 
decisions of the Supreme C'ourt as to the principles governing the question as 
to who is a worker within the meaning of s. 79 read with s. 2(1) of the Factories 
Act. The whole question depends upon what are the facts and circumstances 
in each case. In fact, the Supreme Court itself distinguished the earlier case 
upon the facts, in the second ease. 

Turning then to the facts of the present case we have already set forth the 
findings which the Payment of Wages Authority gave as to the nature of the 
contract bettveen respondent No. 2 and the petitioner and, in our opinion, upon 
those facts, the Payment of Wages Authority was right. The important cireum- 
stances, which show that the relationship between respondent No. 2 and the 
petitioner resulted in giving to the petitioner the right to control or direct 
respondent No. 2 not only as to the work which he was to do but as to the details 
of that work are as follows: 

The workers had to attend the factory between 8 a.m. and 12 noon. If they 
wanted the issue of tobacco after 12 noon they could not get the tobacco and, 
therefore, necessarily they were deprived of work. Secondly, they were not 
allowed tn take the tobacco home except with the permission of the petitioner. 
The whole idea wag that the most valuable ingredient in the manufacture of 
bidis should be utilised in that manufacture under the supervision of the emplo- 
yer or his own agents. That shows the measure of control and directive capacity 
retained by the employer. Thirdly, the work, after it was completed, was itself 
subject to the serutiny of the supervisors of the petitioner both as to quantity 
and quality. Fourthly, so far as the quantity is concerned, the finding is that if 
a worker manufactured much less than the average, namely, 800 to 1200 bidis 
per day, the supervisors threatened that the quantity of tobacco issued to him 
will be reduced in future. Fifthly, so far as the quality was concerned, the 
manager had the power io destroy bad bidis; in other words, not to pay for bad 
work. Lastly, though there was no definite time of attendance, it is clear that 
the liberty of the worker not to work at all was controlled. The worker could 
not remain absent at his will for more than three days. He had to take leave 
or be not paid for longer absence. 

No doubt, the controls here were very much more lax than the controls in 
other industries and the controls which an employer exercises in any modern 
industry. But the fact remains that all fhe same the employer did retain direc- 
tion and control over the worker, both in the matter of the nature of the work 
as also its details. Apart from the terms of the contract, the Payment of Wages 
Authority also indicated that the workers were made subject to standing orders 
and that in itself shows that they were treated as workers. A perusal of the 
standing orders read in the light of s. 80 and the Schedule to the C. P. and Berar 
Industrial Disputes Settlement Act would indicate that the conditions in the 
standing orders were engrafted as additional terms upon the actual contract 
between the two parties. The finding as to whether in the particular 
circumstances a person is a worker within the meaning of the law is, in 
our opinion, a pure finding of fact. In that view, the finding of the Authority 
would be binding upon us. Apart from that, we are also satisfied that that find- 
ing was under the circumstances correct. We hold that respondent No.2 was a 
worker of the petitioner within the meaning of s. 79 of the Factories Act. 

A question of greater importance is whether the worker would in this ease be 
entitled to the right conferred upon the workers by s. 79 read with s. 80 of the 
Factories Act. Though we have found that he was a worker, therd are other 
conditions laid down in the two sections. We have already reproduced the pro- 
visions and the clause which calls for interpretation is in sub-s. (J) of s. 80:— 

“shall be paid at a rate equal to the daily average of his total full time earnings 
for the days on which he worked during the month immediately preceding his leave...” 


The point raised by Mr. Phadke is that even assuming that he is a worker, 
it is established upon the facts which we have accepted that the worker here 
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was not working for any stated period of time at all. Tu fact, he was at 
liberty to go in and come out of the factory at his choice at, any time and 
work for any number of hours or even less than an hour on any day. The 
question then is how is the rate to be calculated in the case of such a worker 
when the law says that the worker shall be paid at a rate equal to the daily 
average of his total full time earnings for the days on which he worked during 
the month. Mr. Phadke stresses that the words used in the section are ‘‘total 
full time earnings’’. Since the worker in this case necd not work full time 
in the very nature of his contract of employment, he could not take advantage 
of s.79. Here again, the question is no longer open to doubt. The same ques- 
tion was raised before the Supreme Court of India in Shankar Baiaji’s case 
(sup. cit.), and the question of what is the meaning of the words ‘‘total full 
time earnings’’ was considered in great detail in paras. 27 to 30 of the judg- 
ment of the majority in that case. The decision given states the interpretation 
which their Lordships put in clear terms as follows (p. 528): 


“| ,.The question is how the daily average of his total full time earnings for the days 
on which he worked during the month immediately preceding his leave is to be calculated. 
It is necessary for the calculation of the rate of wages on leave, to know his total ‘full time 
earnings’ for the days he had worked during the relevant month. What does the expres- 
sion ‘total full time earnings’ mean? This expression is not-defined in the Act. It can only 
mean the earnings he earns in a day by working full time on that day, the full time to be 
in accordance with the period of time given in the notice displayed in the factory for a 
particular day. This is further apparent from the fact that any payment for overtime 
or for honus is not included in computing the total full time earnings.” (the italics are ours). 
Then, their Lordships proeceded to consider the connotation of the words ‘full 
time’’ and further observed:: 

«“ ,.We are therefore of opinion that there can be no basis for calculating the daily 
average of the worker's total full time earnings when the terms of work be as they are 
in the present case and that therefore the wages to be paid for the leave period cannot be 
calculated nor the number of days for which leave with wages can be allowed be calcu- 
lated in such a case. It does not appear from the record, and it is not likely, that any 
period of work is mentioned in the notice displayed under S. 61, with respect to such 
workers, who can come at any time they like and go at any time they like and turn out as 
much work as they like.” (italics are again ours). 

Jn our opinion, these remarks apply with equal force to the present case. It 
‘is clear that in this case also there is no averment as to what was contained in 
the notice displayed under s, 61. That notice or copy thereof has not been 
produced nor has there been any pleading in the matter and, as observed by 
their Lordships of the Supreme Court, it is not likely that any period of work 
must be mentioned in the notice displayed under s. 61. Therefore, the full time 
of work for a day cannot be ascertained from the notice. So far as the evidenco 
is concerned, we have already indicated that upon a finding of fact which we 
have accepted the Payment of Wages Authority held that the worker in this 
ease could come at any time he liked so far as ihe work of rolling bidis was con- 
cerned and could go at any time he liked and turn out as much work as he 
liked. The only compulsion on him, if any, was that he should attend the work 
between 8 a.m. and 12 noon in order to take the tobacco. Beyond that he was 
completely free to work as long or as little as he chose. Upon the interpretation, 
therefore, which their Lordships of the Supreme Court have put upon the words 
‘total full time earnings” as indicated in the passage we have quoted above, it 
is impossible to determine in this case what would be the total full time earnings 
of respondent No. 2. In that view, we must hold, as it was held by the majority 
in the Supreme Court decision just referred to, that respondent No. 2 could 
not take advantage of the provisions of s. 79 even though we have held that he 
was a worker of the petitioner within the meaning of that Act. 

Mr. Kukday on behalf of the respondent then invoked in his aid the standing 
orders by which the relationship of the employer and the employee is governed 
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in this case. The slanding orders were not put ou record in this petition. But 
having regard to the fact that a poor worker is involved we are inclined to over- 
look that lapse. Mr. Phadke also did not dispute that the standing orders, which 
Mr. Kukday produced, were the relevaut standing orders governing the factory 
of the petitioner. In the standing order 8, there is a provision for leave with 
wages and the provision merely refers to ss. 79, 80 and 83 of the Factories Act. 
Therefore, the question would still fall to be determined by an interpretation 
of those provisions of the law. But apart from this, what seems to be decisive 
in this case ‘is not what was the provision of the contract between the parties 
or of the standing orders which incorporate certain conditions into the contract 
but how much a particular worker has actually worked. Under s.:79, it is only 
every worker who has worked for a period of 240 days or more in a factory who 
can be entitled to the annual leave with wages or wages in lieu of leave, if no leave 
is taken and it is for the leave allowed to the worker under s. 79 that the worker 
has to be paid at a rate equal to the daily average of his total full time earnings 
and the total] full time earnings can only be ealeulated upon the actual work he 
has done and not upon the number of days he ought to work or upon any term 
of his contract of employment. In our opinion, the worker in the instant case 
cannot take advantage of the provisions of the standing orders in order to assist 
him to compute the leave wages which he claims when tho finding is that the 
actual work he has done is of a different kind from that contemplated in the 
standing orders. 

In the result, therefore, we make the rule absolute, allow the petition and set 
aside the order of the Payment of Wages Authority. The Payment of Wages 
Authority is now directed to dismiss the application filed by the worker. In 
the circumstances, there shall be no order as to costs. 

At this stage Mr. Kukday prays for leave to appeal to the Supreme Court 
under art. 133(/)(c). There is a conflict of views as to the correctness or other- 
wise of the decision of this Court in Birdichand’s case and the question involved 
is of general importance to all workers in the Bidi Industry. Mr. Phadke on 
behalf of the petitioner has nothing to urge against the grant of leave. In the 
result, we grant leave to appeal to the Supreme Court of India under art. 
133(1)(c). A certificate shall issue. 

Petition allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Abhyankar. - 


KUMAR ASHA JAYAWANT v. LALSINGH SARDARSINGH RAJPUT.* 
Civil Procedure Code (Act V of 1908), O. VI, r. 4—Injuries caused by negligent driving 
of motor vehicle—Particulars required to be given in. 

In case of injuries caused by negligent driving of a motor vehicle particulars of 
negligent conduct by which the injuries were occasioned are required to be given 
under O. VI, r. 4 of the Civil Procedure Code, 1908, e.g. whether the driving was out 
of a side road into a main road and without keeping a proper look out and giving 
warning, whether the car was going at excessive speed, whether there was failure 
to give warning of approach, whether there was failure to have the motor car under 
control and whether there was failure to stop the car when the accident was expected. 
Similarly, regarding the injuries which are suffered the precise nature of the injuries 
must be stated with necessary particulars. 


Tus facts appear in the judgment. 
V. M. Kulkarni, for the applicants. 
*Decided, November 27, 1962. Civil Rovision Application No. 311 of 1960. 
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ABHYANKAR J. This revision by the original defendants arises out of an order 
rejecting in limine their application for particulars. 
Opponent Lalsingh has filed a suit claiming damages valued at Rs. 5,000 from 
the defendants. Paragraphs 2, 3 and 4 of the plaint are as follows: 


“2, That on 21-9-1958 at about 11.00 A.M. the plaintiff was knocked down by the car 
BYJ 1450 which was being driven rashly and negligently by defendant No. 1 along the 
road near the Reserve Bank Quarters, in Civil Lines, Nagpur. 

3. That as a result of this collision the plaintiff sustained severe injuriesgon his person 
which necessitated his being indoor patient in Mayo Hospital for nearly six months. Even 
after this prolonged treatment, the plaintiff is permanently disabled and he cannot walk 
without the aid of a stick. Even a little walking causes him pain all over his body and 
he is unable to attend to his daily work. His right arm is also permanently disabled. He 
cannot lift weights. The defendants are liable to compensate the plaintiff to the extent 
of Rs. 5,000/- which damages the plaintiff has sustained. 

4. That the plaintiff states the particulars of his claim as under: 

Rs. 1,000/- towards medical expenses. 
Rs, 2,000/~ for loss of business for life. i 7 
Rs. 2,000/- for physical injuries and mental pain. 


Rs. 5,000/- total claim. 


This amount has not been paid in spite of notices to the defendants.” 

As soon as the applicants received summons they made an application for 
particulars. They complain that the plaintiff has given no particulars whatever 
as to how or why defendant No. 1 is said to be driving the car rashly or negli- 
gently. Similarly, their complaint was that the plaintiff’s bare allegation that 
he sustained injuries without particulars as to the nature of the injuries, the 
parts of the body on which “be suffered and the extent of the injuries disables 
them from making any averment in defence. Permanent disabilities which the 
plaintiff has alleged are not also particularised in any manner. The nature of 
the disability is also not indicated. As regards the claim for damages their 
complaint was that there is no indication in the pleadings in the plaint as to 
where he was treated, what expenses he incurred for the treatment, by whom 
he was treated, what was the business of the plaintiff, for how long he suffered 
from business and how he suffered’ loss. Similarly, regarding the claim for 
physical injuries and mental pain no particulars of any kind have been given. 
The applicants, therefore, wanted particulars of rashness and negligence attri- 
buted to defendant No. 1, particulars of injuries alleged to be sustained, parti- 
culars of permanent disabilities sustained by the plaintiff and material facts 
from which it was possible to fix the quantum of damages. It is strange that 
the trial Court dismissed the application for particulars observing that they are 
not necessary. Against this order the revision is filed. 

Under O. VI, r. 4 of the Code of Civil Procedure whenever a party relies on 
particulars where they are necessary they have to be stated in the pleadings. 
Certain forms of pleadings are given by way of illustration and one such illu- 
stration is form No. 30 in Appendix A to the Code of Civil Procedure. A cursory 
perusal of this form shows that in case of injuries caused by negligent driving 
particulars of negligent conduct by which the injuries were occasioned’ are re- 
quired to be given. Though the example taken in the form is of injuries caused 
by a carriage driven by horses the same would apply and with greater force to 
the complaint of negligent driving of a motor vehicle. Mulla at page 561 in his 
12th edition of the Civil Procedure Code observed: 

“Where negligence or contributory negligence is charged, full details must be given 
of the acts on which the party pleading relies as constituting negligence.” 
That this duty of giving particulars in ease of a complaint of negligence, in- 
juries suffered therefrom and the basis on which the dantages are claimed cannot 
be avoided by the plaintiff is now well-settled. The fundamental principle that 
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the plaintiff cannot be permitted to follow a line of attack at the trial which the 
defendant had no opportunity to meet is of special importance in collision cases, 
where the accident happens very often in an entirely unexpected manner and in 
an extremely short space of time, rendering an accurate observation of the 
elements of the incident difficult in the highest degree. In this class of cases, it 
has been considered specially necessary that the plaintiff in framing his state- 
ment of claim, should set out the circumstances of the collision, with clearness 
and accuracy to enable his adversary to know the case he has to meet. He should 
also state in Specific terms the particular acts of negligence which, according to 
him, caused the collision. ` 

Tu the instant case, the plaint allegations are obviously vague and extremely 
laconic. The plaintiff has alleged that he was knocked down by the car driven 
by defendant No. 1 rashly and negligently. He has not stated as to how the 
car was being driven, from whith direction to which direction, how and where 
it struck him, what was the negligent act on account of which he was knocked 
down, what according to the plaintiff caused the collision or injuries and posi- 
tion and location of the site of the accident. 

The plaintiff has alleged in para. 3 of the plaint that he sustained severe in- 
juries. He has not stated on which part of the body the injuries were sustained. 
He must also disclose the nature of the injuries and their gravity and how they 
affected his health. The plaintiff has averred that he has suffered some kind of 
permanent disability. What kind of disability he suffered is not disclosed. The 
plaintiff ought to disclose the nature of permanent disability. He must also dis- 
close on what part of the body he experienced pain and why he was unable to 
attend to his daily work. 

Similarly, in making the claim for damages, the plaintiff has divided his 
claim under three heads, viz. (1) towards medical expenses, (2) for loss of busi- 
ness for life and (3) for physical injuries and mental pain. The plaintiff must 
state where he took medical treatment; what he had to incur for that, whether 
the treatment was given at the Government hospital or otherwise, whether the 
expenses included fees of the medical attendant and medicines separately and 
other expenses, if any. The plaintiff has not disclosed what was his business 
and why he lost it for life and how he calculates this loss at Rs. 2,000. The same 
would apply to the claim for damages for physical injuries and how much for 
mental pain and they are to be separately and distinctly alleged. In my opinion, 
the application for particulars was well-founded and the learned Judge should 
have exercised discretion properly and directed the plaintiff to give necessary 
particulars. The advantage of the system of having particulars on record is that 
it shows at a glance the vital averments which are admitted and which are dis- 
puted. It enables issues to be settled immediately without going into details. 
Stone in his Book on Pleadings at pages 134-135 has illustrated how particulars 
of negligent driving should be stated; whether the driving was out of a side 
road into a main road and without keeping a proper look out and giving warning, 
whether the car was going at an excessive speed, whether there was failure 
to give warning of approach, whether there was failure to have the motor car 
under control and whether there was failure to stop the car when the accident 
was expected. These are all matters which must be particularised as far as 
known to the plaintiff. : 

Similarly, regarding the injuries which are suffered the precise nature of the 
injuries must be stated with necessary particulars in the plaint. 

In my opinion, therefore, the trial Court exercised its jurisdiction with mate- 
rial irregularity in refusing the application of the defendants for particulars. 
I direct that the plaintiff shall be required to give particulars as asked for in 
the application of the applicants and thereafter the trial shall proceed accord- 
ing to law. 

The application is allowed, but in view of the non-appearance of the non- 
applicant, there will be no order as to eosts. Application allowed. 
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‘, Before Mr. Justice Shah. 


VISHWANATH NAGANATH ANDAGE v. MAHADEO SULATANAPPA 
WAGHAMODE.* 

Civil Procedure Code (Act V of 1908), O. LX, r. 9; s. 151—Indian Limitation Act (IX of 
1908), Art. 163—Plaintiff not aware of date of hearing of suit—Sutt dismissed for his 
default in appearing in Court on such date—Application by planti for restoration 
of suit whether falls within purview of O. IX, r. 9—Provincial Insolvency Act (V of 
1920), Secs. 4, 5. e 


Order IX, r. 9, of the Civil Procedme Code, 1908, contemplates a case where the 
plaintiff is aware of the date of hearing of the suit and yet for some reason or the 
other he fails to appear in Court on that date. But where the plaintiff is not aware 
of the date of hearing of the suit as in the case of a suit adjourned sme die and it is 
suddenly taken up for hearing and final disposal without giving previous intimation to 
the parties thereto, and the suit is dismissed for his default in appearıng in Court 
on such date, then any application that might be made by him for restoration of the 
suit will not fall within the purview of O. IX, r. 9 of the Code. In such a case, if 
the Court is satisfied that the plaintiff was not at all aware of ihe date of hearing 
of his suit and the sut was dismissed in his absence, the Court will, in exercise of 
its inherent jurisdiction under s. 151 of the Code, entertain and grant an application 
by such plaintiff for restoration of the suit and order the suit to be restored. 


Tue facts appear in the judgment. 


T. N. Walavalkar, for the petitioner. 
N. N. Avadhane, for opponent No. 1. 
V. V. Albal, for oppouent No. 2. 


Sman J. This application is filed by the petitioning creditor against the order 
of the learned Insolvency Judge who allowed ‘the application of opponent No. 2 
for restoration of his application under s. 4 of the Provincial Insolvency Act for 
a declaration that the moveable property which was seized by the Reeciver in 
Insolvency from his possession was of his ownership and that, accordingly, it 
should be returned to him. This application was made on November 1, 1958, 
that is, on the same day on which the Recciver had taken possession of the pro- 
perty. For about a year and five months after the presentation of this applica- 
tion no action was taken by the Insolvency Court thereon. In the meantime, it 
appears the Receiver had made his report in regard to different aspects of the 
insolvency proceedings. Among other things, he had prayed in his report that 
the application made by opponent No. 2 being exh. 19 in the case should be taken 
up for hearing ‘and a date might be fixed for the purpose. This report by the 
Receiver was made on January 12, 1960. Thereafter, the insolvency proceedings 
were adjourned-on one or two occasions and they were resumed once again on 
April 22, 19607 On that day the insolvent remained absent, and his pleader 
also was not present in Court. The petitioning creditor, however, was present 
with his pleader. The Court finding the insolvent absent from the Court on that 
day, annulled the order of adjudication, but at the same time it also passcd an 
‘order that the Receiver should continue to administer the estate of the insolvent. 
Among the items recorded in the roznama of this date, one was that exh. 19 
being the application by opponent No. 2 was fixed for hearing on June 14, 1960. 
The rozmama of the day, however, did not show that cither opponent No. 2 or 
his pleader was present in Court on that day. On June 14, 1960 when appli- 
cation exh. 19 was taken up for hearing and final disposal by the Court, opponent 
No. 2 was not present nor was his pleader and, therefore, the Court by an order 
rejected the same. An application for setting aside this order and for restora- 
tion of that application was made by opponent No. 2 on October 14, 1960. This 
application was resisted, not by the Receiver in insolvency but by the petitioning 


*Decided, November 15,1962. Civil Revision Apphcation No. 1595 of 1061. 
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creditor, obviously because, if the application was restored and also allowed, the 
moveable property which was seized by the Receiver would be returned to oppo- 
nent No. 2 and to that extent the interest of the petitioning creditor would 
naturally suffer. The resistence to the application was based upon the ground 
\that since the application for restoration was not made within 30 days from the 
date of the order dismissing the application for default, it was barred by time. 
It may be noted, however, that the application for restoration was based upon 
the ground that opponent No. 2 could not remain present at the date of the 
hearing of tlfe application exh. 19 on account of the fact that no notice of the 
date of hearing was given to him by the Court, and that when he came to know 
that the order of adjudication was annulled, he thought that his application 
had automatically become superfiuous and that the property seized from him 
by the-Receiver would in due course be returned to him. Opponent No. 2 also 
gave evidence in support of this application, and the petitioning creditor, too, 
gave evidence in support of his opposition. The insolvency Court considered 
this evidence as also the arguments advanced on behalf of both the parties to 
the application and held that the application was clearly barred by time 
if it was to be regarded as one falling under r. 9 of O. IX of the Civil Pro- 
cedure Code and governed by art. 163 of the Limitation Act. It further 
held that in the circumstances of the case, it was necessary that the inhe- 
rent jurisdiction of the Court under s. 151 of the Civil Proceduré Code should 
be exercised and accordingly, the application for restoration was allowed. It is 
against this order of the insolvency Court that the petitioning creditor has filed 
the present revision application in this Court. 

In support of this application, it was urged by Mr. Walavalkar that inasmuch 
as the application exh. 19 fell within the purview of s. 4 of the Provincial Insol- 
vency Act and all the provisions of the Civil Procedure Code applied to such appli- 
cation as if it was a suit by virtue of the provisions of 8. 5 of that Act, the applica- 
tion for restoration of exh. 9 was one falling under O. IX, r. 9, of the Civil 
Procedure Code and that, therefore, since it was filed more than 30 days after the 
date of the order rejecting exh. 19 it was barred under art. 163 of the Limitation 
Act, In my opinion, however, unless and until it is shown on the record of the case 
either in the form of an endorsement on exh. 19 itself or an entry in the 
roznama relating to the case, that opponent No. 2 or his pleader or both were 
present in Court on April 22, 1960, when the date for hearing of the application 
exh. 19 was fixed by the Court, the default in appearance on the date of the 
hearing of the application on the part of opponent No. 2 could not be said to be 
one which would attract the provisions of O. IX, r. 9, or of art. 163 of the Limita- 
tion Act. Rule 9 of O. IX contemplates a case where the plaintiff is aware, as 
is almost invariably the case, of the date of hearing of the suit and yet for some 
reason or the other he fails to appear in Court on that date. If in that event, 
the Court dismisses the suit, an application for restoration of the suit may be 
made by the plaintiff under that rule. But where the plaintiff is not aware 
of the date of hearing of the suit as in the case of a suit adjourned sine die and 
suddenly taken up for hearing and final disposal without giving previous inti- 
mation to the parties thereto, and the suit is dismissed for his default in appear- 
ing in Court on such date, then, in my opinion, any application that might be 
made by him for restoration -of the suit would not fall within the purview of 
O. IX, r. 9. In such a case, if the Court is satisfied that the plaintiff was not 
at all aware of the date of hearing of his suit and the suit was dismissed in his 
absence, the Court would, in exercise of its inherent jurisdiction under s. 151 
of the Civil Procedure Code, entertain and grant an application by such plaintiff 
for restoration of the suit and order the suit to be restored. In the present case, 
the Court was satisfied that opponent No. 2 had no notice of the date of hearing 
of his application exh. 19 which was fixed on April 22, 1960, and that, therefore, 
he could not remain present in Court on the date when that application was 
disposed of. The learned Judge accordingly allowed the application for resto- 
ration of the application exh. 19 in exercise of his jurisdiction under s. 151 of 

B.L.R.—28 
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the Civil Procedure Code although that application was made more than 30 days 
after the order dismissing the application exh. 19 was passed. 

I specifically asked Mr. Walawalkar to,point out any endorsement or entry 
anywhere on the record of the case showing that either opponent No. 2 or his 
pleader was present in Court on April 22, 1960, on which date the date of hearing 
of the application exh. 19 was fixed by the Court. Mr. Walawalkar after making 
a valiant effort in that direction frankly and quite fairly stated that he could 
not find any such endorsement or entry. Accordingly, there is no doubt that 
opponent No. 2 had no notice whatever of the date of the hearing *of the appli- 
cation exh. 19. In such eases, it is the duty of the Court to give notice to the 
applicant concerned. The Court having failed in that duty in the present case, 
obviously, opponent No. 2 could not be visited with any penal consequences 
following upon his default in appearing at the hearing of his application exh. 19. 
In my opinion, the order passed by the learned Judge in the Court below in the ' 
circumstances of the case was perfectly justified. I see no reason to interfere 
with that order. The application is accordingly dismissed and the rule is dis- 
charged with costs, only in favour of opponent No. 2. 

Application dismissed. 


Befére Mr. Justice Shah. 


BABULAL TALAKCHAND SHAH v. PURSHOTTAM SHRIDHAR JOSHI.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 
12(3) (a)—Suit for ejectment and arrears of rent for period over six months—Stand- 
ard rent fixed few days before notice by landlord—Tenant paying arrears of rent in 
Court two months after fling of suit but no payment made within one month of 
notice—Applicability of s. 12(3) (a). 

A tenant filed a suit on September 9, 1957, for ejectment of his sub-tenant on the 
ground that he had fallen in arrears of rent for the period October 1, 1956 to July 31, 
1957. The sub-tenant contended that although by the tenant’s notice dated August 
6, 1957, the demand for the arrears was for a period of more than six months, the 
standard rent was fixed on July 26, 1957, and that, therefore, the effective demand for 
the arrears of rent was for the short period between the date of the fixation of stand- 
ard rent and the date of the notice and the case, therefore, did not fall within the 
provisions of s. 12(3) (a) of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1857. The sub-tenant had paid the amount of arrears of rent intg Court about 
two months after the filing of the suit but, before that, he had neither made an appli- 
-cation for fixation of interim rent during the pendency of his application for fixation 
of standard rent mor had he paid any rent to the tenant on the basis of the contrac- 
tual rent:— 

Held, that as the sub-tenant had failed to make any payment within one month 
from the date of the receipt of the notice by him, the case fell within the purview of 
s. 12(3)(a) of the Act and sincé under that section the tenant acquired a right to a 
decree for eviction, no concession could be made in favour of the sub-tenant by way 
of relief from forfeiture of tenancy or otherwise even though he had paid all the 
arrears within two months after the filing of the suit. 

The law presumes that the letters sent under certificate of posting must be deemed 
to have been received by the addressee unless the addressee by positive evidence 
shows. that he had not received them. 


Tse facts appear in the judgment. ” 
Y. 8. Chatale, for the petitioner. 
Y. B. Rege, for the opponent. 
Suan J. This is a sub-tenant’s application against the tenant who had filed 
a suit for ejectment of the former on the ground that he had fallen in arrears 
*Decided, November 16,1962. Civil Revision Application No. 1838 of 1958. 
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of rent for a period exceeding six months. The sub-tenant contended that during 
the pendency of the application for fixation of standard rent he had paid a sum 
of Rs. 350 to his pleader Datar on April 2, 1957, for the purpose of being paid 
over to the tenant in payment of the rents which had accrued due so far. The 
trial Court rejected this contention and also disbelieved the evidence both of the 
sub-tenant and his pleader Datar in that behalf and passed a decree for eject- 
ment in favour of the tenant. The sub-tenant theu took an appeal to the Dis- 
trict Court and the learned Extra Assistant Judge, who heard the appeal, care- 
tully went through the evidence recorded in the case and, concurring with the 
findings of the trial Court, dismissed the appeal with costs. The sub-tenant 
has filed the present revision application against the dismissal of his appeal in 
this Court. 

Mr. Chitale, the learned advocate for the saaenant. eontended that both the 
lower Courts were in error in disbelieving the evidence of Datar to the effect 
that the sub-tenant had paid to him a sum of Rs. 1,900 out of which Rs. 350 was 
to be paid to the tenant. Mr. Chitale vehemently urged that his client, the 
sub-tenant, should not suffer on account of the default committed by his pleader 
Datar in paying the amount of Rs. 350 to the tenant. Mr. Rege, the learned 
advocate for the tenant, contended that whatever might have happened between 
the sub-tenant and his pleader with regard to the.sum of Rs. 350, his client’s 
claim to the decree for eviction could not be affected, so long as arrears of rent 
were not paid to him. In my opinion, Mr. Rege’s contention must be accepted. 
Assuming that the sub-tenant, as alleged by him, paid Rs. 350 to the pleader 
with a direction that the amount should be paid over to the tenant towards 
arrears of rent and the pleader Datar failed to carry out that direction, either 
intentionally or otherwise, the sub-tenant might have a valid claim against Datar 
for the recovery of the amount, but in so far as the claim for eviction was con- 
cerned, negligence or default on the part of Datar whe was in no better position 
than an agent of the sub-tenant would be a default or negligence of the principal, 

‘the sub-tenant, and accordingly, the sub-tenant could be very well said in law 
to have committed default in payment of the arrears of rent to the tenant. In 
_ my opinion, therefore, apart from the question as to whether Datar’s evidence 
was true or false, and on the assumption that the sub-tenant had paid a sum of 
Rs, 350 to Datar for being paid over to the tenant in payment of arrears of rent, 
as alleged by the sub-tenant, so long as the tenant did not receive that amount 
from Datar, the tenant’s right to a decree for eviction could not be affected. 
Accordingly, in my view, the learned Extra Assistant Judge, who dismissed the 
sub-tenant’s appeal mainly on this ground, was perfectly right in his conclusion. 

It was then urged by Mr. Chitale that although by the tenant’s notice the 
demand for the arrears was for a period of more than six months, the standard 
rent was fixed only a few days before the date of the notice and that, therefore, 
the case did not fall within the purview of s. 12(3) (a) of the Rent "Act. I do 
not think this contention can be accepted. Mr. Chitale did not dispute that 
during the pendency of his client’s application for fixation of standard rent, no 
application was made by him for fixation of interim rent nor was any payment 
of rent made to the tenant on the basis of the contractual rent. Accordingly, al- 
thongh the standard rent was fixed only a few days before the tenant gave 
notice to the sub-tenant demanding arrears of rent from October 1, 1956, to July 
31, 1957, at the rate of Rs. 35 per month, which was the standard rent fixed by 
the Court, it could not be held that the effective demand for the arrears of rent 
would only be for the short period between the date of the fixation of the stand- 
ard rent and the date of the notice. As a matter of fact, the tenant had sent 
a notice dated August 3, 1957, to the sub-tenant by registered post but the latter 
had refused to accept it. On the refusal of this notice the tenant got a copy of 
the notice affixed on the premises in question on August 6, 1957, and further 
he also sent two copies of the notice under certificate of posting, one to the home 
address of the sub-tenant and the other to his business address. Thus, the sub- 
tenant, though he could avoid the knowledge of the contents of the notice by 
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refusing the registered packet, must be deemed to have had the knowledge of 
the contents of the notice, both from the copy affixed to his premises and also 
through the copies sent to him under certificate of posting, because, so far as 
the latter are concerned, the law presumes that the letters sent under certificate 
of posting must be deemed to have been received by the addressee unless the 
addressee by positive evidence showed that he had not received them. Inspite of 
the knowledge of the contents of the notice the sub-tenant failed to pay arrears of 
rent as demanded by the notice within one month from the date of the receipt 
of the letters sent to him on August 6, 1957. If the sub-tenant had any justifi- 
cation for his contention that he did not pay any rent to the tenant because his 
application for fixation of standard rent was pending, surely, there was no such 
justification for non-payment of the arrears of rent after the standard rent 
was fixed by the Court on July 26, 1957. The very fact that he failed to make 
any payment within one month from the date of the receipt of the notice by him 
clearly shows that he was not ready and willing to pay the arrears of rent due 
from him to the tenant. On his failure to pay the arrears or to send a reply 
to the tenant, the tenant filed the present suit on September 9, 1957, for a 
decree for eviction and also for the arrears of rent that had become due to him 
so far, and it was only on November 9, 1957, about two months after the filing 
of the suit, that he paid Rs. 420 into the Court towards arrears of rent. In these 
circumstances, I have no doubt that the case fell within the purview of s. 12(3) (a) 
of the Rent Act, and since under tliat sub-section the landlord acquired a right 
to a decree for eviction, no concession could be made in favour of the sub-tenant 
by way of relief from forfeiture of tenancy or otherwise even though he paid 
all the arrears within two months after the filing of the suit. In my opinion, 
therefore, the decision of the trial Court, as confirmed by the learned Extra 
Assistant Judge, was perfectly right in the circumstances of the case and there 
is no reason why I should‘nterfere with that decision. In the result, the appli- 
cation fails and the rule is discharged with costs. 
The tenant, however, shall not execute the warrant for possession of the pre-~ 
mises in the suit until December 31, 1962. i 
Rule discharged. 


Before Mr. Justice Shah. 


SURATSING CHANDANMAL OSWAL v. GULABCHAND LACHMANDAS 
PARDESI* 

Indian Limitation Act (IX of 1908), Art. 182—Decree contemplated in art. 182 whether an 
executable decree—Period of limitation for application for execution of decree where 
appeal filed against decree—Applicability of art. 182, 

Under art. 182 of the Indian Limitation Act, 1908, it is only where an appeal 
against an executable decree has been filed that the period of limitation for the 
purpose of an application for execution of the decree would commence from the date 
of the decree of the Court of appeal. 

Nagendra Nath Dey v. Suresh Chandra Dey, referred to. 


Tae facts appear in the Judgment. 
G, M. Joshi, for the petitioner. - 
R. W. Adtk, for the respondent. 


SH4sn J. On April 13, 1982, one Chandanmal Jasraj filed suit No. 472 of 1932 
for possession of an immoveable property and for past and future mesne profits. 


*Decided, November 20, 1962. Second Ap- 
poal No. 886 of 1960 (with Second Appeal 
No. 887 of 1960), against the decision of M. K., 
Joshi, Assistant Judge of Ahmednagar, in 
Regular Appeal No. 230 of 1957, confirming 
the order passed by M. Y. Gupte, Second 


Joint Civil Judgs, Junior Division, at Ahmed- 
nagar, ın Miscellaneous Application Suit No. 
71 of 1949. 

1 (1982) L. R. 59 I.A. 283, s.o. 34 Bom. 
L.R. 1065. 
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The suit resulted in a decree, which was passed on September 9, 1933. The 
defendant filed an appeal against that decree, but-that appeal was dismissed 
ou November 27, 1935, as having abated on account of the heirs of the plaintiff, 
who had died in the meantime, not having been brought on record. The defend- 
ant thereafter filed an application for review of the order dismissing the appeal, 
but that application was also dismissed on June 8, 1936. In execution of the 
decree, Suratsing, the adopted son of the deceased plaintiff Chandanmal, re- 
covered possession of the property on March 13, 1949. A few days thereafter, 
i.e. on April 8, 1949, he made an application to the trial Court for ascertainment 
of the mesne profits from April 18, 1932, ie. the day on which the suit was filed 
till March 13, 1949, hen possession of the property in ‘question was recovered 
by him. It appears that in this application Suratsing had omitted to mention 
the fact that the defendant had filed an appeal against the decree in the suit. 
Suratsing accordingly filed an application on January 18, 1951, for amendment 
of the aforesaid application so as to incorporate the date of the dismissal of the 
appeal by the defendant. Somehow or the other, however, the amendment of 
the application, which was granted on February 3, 1951, was hot properly 
carried out. In other words, apart from other things, the date April 13, 1932, 
which had appeared in the application was scored out and instead the date 
November 27, 1935, was substituted in its place. This amendment does not seem 
to have been noticed by Suratsing for about two years. On February 11, 1953, 
after he came to know of the errors in the amendments made in the main appli- 
cation, Suratsing filed another application for amending the main application 
so as to indicate that the mesne profits that were prayed for were from April 13, 
1932, on which date the suit for possession was filed and for a period of 
three years subsequent to the final disposal of the appeal by the District 
Court. This application was granted by the Court. But it appears that 
no further amendment of the main application was carried out in pursu- 
ance of the order. On July 24, 1958, the application for ascertainment 
of mesne profits was heard by the Court and by an order made on that day, the 
mesne profits were fixed for a period of three years at the rate of Rs. 25 per 
month from November 27, 1935 to November 27, 1938. (It may be remembered 
that it was on November 27, 1935, that the appeal, which was filed by the defend- 
ant against the decree, was dismissed by the Court). The order further directed 
that the decree in terms thereof shall be drawn up on Suratsing paying the 
necessary court-fees in respect of the amount awarded to him as mesne profits. 
Being aggrieved by this order, it appears, Suratsing filed an application, exh. 
63A, on the same day praying that the order be reviewed and it may be correct- 
ed so to allow mesne profits also from the date of the suit, i.e. April 18, 1982. 
Some time after this application was filed, Suratsing also filed an appeal against 
the order dated July 24, 1953, being appeal No. 406 of 1953 in the District Court. 
This appeal was dismissed on January 5, 1955, on the ground that since no execu- 
table decree was drawn up on account of the plaintiff having failed to pay the 
necessary Court-fee for the amount of mesne profits that was ascertained by the 
Court by its order dated July 24, 1953, and the appeal was not from such decree, 
the appeal was not maintainable. The application, exh. 63A, on the other hand 
was also dismissed on April 22, 1957. The reason for dismissing this application as 
given by the learned Joint Civil Judge, Junidr Division, Ahmednagar, was that 
it was Suratsing himself, who had failed to carry out the amendment in the 
inain application in pursuance of the order passed by the Court on his applica- 
tion dated February 11, 1953; and that, therefore, there was uo error on the 
face of the record, which called for any correction in the order passed by the 
Court, under s. 152 of the Civil Procedure Code. On April 27, 1957, Suratsing 
filed an application, exh. 94, praying that the decree in terms of the order pass- 
ed on July 24, 1953, be drawn up on the acceptance of the Court-fees from him, 
which he offered to pay. The Court-fees were allowed to be paid and the decree 
was formally drawn up on May 9, 1957. Suratsing then filed Darkhast No. 3 
of 1957 on September 16, 1957, for execution of the decree. “But that Darkhast 
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was disposed of on July 25, 1958. The present Darkhast was thereafter filed on 
August 6, 1958, for the recovery of the amount of mesne profits awarded by the 
decree by attachment of the property belonging to the defendant. The defend- 
ant in this Darkhast contended that it was barred by time, since although the 
formal decree was drawn up on May 9, 1957, in law it was deemed to have been 
passed on and bore the date July 24, 1953, when the amount of mesne profits 
was ascertained and the defendant was ordered to pay the same, and the Dar- 
khast was filed more than three years after the date of the deeree. To save 
limitation for this application, Suratsing relied upon the appeal, which he had 
filed, being Appeal No. 406 of 1958 to the District Court against the order dated 
July 24, 1958, which had fixed the mesne profits at Rs. 71 He also relied upon 
Darkhast No. 3 of 1957, which was disposed of on July 25, 1958. The executing 
Court held that the application was not barred by time, since Suratsing was 
entitled to the deduction of time taken up by the aforesaid appeal and also by 
the said Darkhast. That Court accordingly ordered issue of a Jangam Warrant 
against the defendant. Against this order the defendant went in appeal to the 
District Coufrt.’ The learned Assistant Judge, who heard this appeal, reversed 
the order of the executing Court and held that the application for execution 
filed on August 6, 1958, was barred by time, since it was manifestly made more 
than three years from July 24, 1958, on which date the decree for mesne profits 
though drawn up on May 9, 1957, was actually passed. The learned Judge did 
. not allow to Suratsing the period of time taken up in the prosecution of appeal 
No. 406 of 1953 in the District Court, since it was not an appeal against an exe- 
cutable decree. The learned Judge does not seem to have referred in his judg- 
ment to the prior Darkhast No. 3 of 1957, which was filed on September 16, 1957, 
after the decree was drawn up on May 9, 1957. But that seems to be immaterial 
because, if the time taken ap in the prosecution of the appeal as aforesaid could 
not be excluded from the period of limitation of three years from July 24, 1953, 
the fact that Darkhast No. 3 of 1957 was filed on September 24, 1957, which also 
was presented more than 4 years after the aforesaid date, could not make any 
difference. It is against this order allowing the defendant’s appeal and dis- 
missing the Darkhast that Second Appeal No. 887 of 1960 is filed by Suratsing 
in this Court. 

Before this appeal, however, another appeal was filed by Suratsing in the 
District Court on June 29, 1957, against the order of the trial Court fixing the 
amount of mesne profits, dated July 24, 1953, and also against the order dated 
April 22, 1957, dismissing his application exh. 63A, for review of that order. 
As already stated, the application, exh. 63A, was dismissed by the trial Court 
on the ground that it was Suratsing’s own mistake that he had not taken care to 
amend the mäin application praying for ascertainment of mesne profits, although 
his application for amendment thereof was granted by the Court on February 
11, 1958. Before the learned Judge, who heard the appeal, it was conceded by 
the learned advocate for Suratsing that no appeal could lie against the order 
dated April 22, 1957, by which the application, exh. 63A, for review of the 
order dated July 24, 1953, was dismissed and accordingly, he did not question 
the validity of that order. The only question, therefore, that the learned Judge 
had to determine was as to whether there was any substance in the appeal against 
the order dated July 24, 1953, by which the amount of mesne profits was ascer- 
tained and awarded. To this appeal, however, the defendant raised a prelimi- 
nary objection stating that the appeal was barred by time, since it was filed on 
June 29, 1957, more than three years’after the date of that order. This conten- 
tion was upheld by the learned Assistant Judge and the appeal was dismissed 
with costs. It is against this order of the learned Assistant Judge that Suratsing 
has filed Second Appeal No. 886 of 1960 in this Court. 

Taking up the latter appeal first, it was urged-by Mr. Joshi in support thereof 
that the appeal could not be said to have been barred by time on account of the 
fact that the truly effective decree was passed on May 9, 1957, and the appeal was 
filed on June 29, 1957, almost within two months from that date. Mr. Adik, the 
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learned advocate for the defendant, on the other hand, contended that Suratsing 
could not take advantage of his own default and claim exemption for the period 
between July 24, 1958, when the order fixing the amount of mesne profits was 
passed, and May 9, 1957, when the decree in terms of the order was drawn up, 
since it was he himself, who had delayed payment of the Court-fees, on which 
alone a formal decree for the mesne profits was directed to be drawn up by the 
Court. It appears to me that Suratsing himself created a lot of confusion in 
this ease. As already stated, he had filed an appeal (No. 406 of 1953) against 
the order dated July 24, 1953, in the District Court, and that appeal was already 
dismissed on January 5, 1955. In view of that proceeding, I wonder, how he 
could have filed another appeal against the same order. As already observed, 
the earlier appeal was dismissed inasmuch as it was found to be mis-conceived, 
because there was no executable decree at the date of filing of the appeal against 
which an appeal could be filed. Irrespective of whether that decision was right 
or wrong in law, in, my opinion, the appeal subsequently filed by Suratsing against 
the same order on June 29, 1957, must be held to be barred by res judicata and 
really speaking, it was not necessary for the disposal of that appeal to decide as 
to whether it was barred by limitation or not. 

It was then urged by Mr. Joshi that on the date on which the appeal was filed, 
the decree was already drawn up and, therefore, the appeal should be treated as 
if it was an appeal against the decree drawn up on May 9, 1957. I am afraid, 


_ however, that that contention cannot be taken into account, because the very 


preamble of the memo. of appeal shows that it was an appeal only against the 
order dated July 24, 1958, and the order passed on April 22, 1957. There is, in- 
deed, a reference in that preamble to the date April 27,1957. But that date has a 
reference only to the application made by Suratsing praying that on his payment 
of the Court-fees the decree in terms of the order passed on July 24, 1953, be 
drawn up. Asa matter of fact, even the learned Asststant Judge in his judgment 
has referred to the appeal as having been filed only against these two orders and 
the learned advocate for Suratsing himself also does not seem to have contended 
before the learned Judge that it was an appeal against the decree drawn up on 
May 9, 1957. 

Assuming, however, that the appeal could be said to have been filed against the 
decree drawn up on May 9, 1957, it could not be said to be one within time, since 
under O. XX, r. 7, of the Civil Procedure Code, the decree that was so drawn up 
related back to and bore the date July 24, 1953, on which date the order fixing 
the amount of mesne profits was passed and the defendant was directed to pay 
that amount and the period of limitation for an appeal against that decree would 
commence from such date. In my opinion, therefore, the appeal, as already stated, 
was barred by res judicata on account of the decision in appeal No. 406 of 1953 
against the same order, and further it was also barred by limitation, since it was 
filed about as much as four years after the date of the decree. In the result, 
there is no substance in Appeal No. 886 of 1960 and the same is dismissed with 
costs. 

Turning to the Second Appeal No. 887 of 1960, it has already been stated that 
the Darkhast from which this appeal arises, was held to be in time by the exe- 
euting Court, but in appeal it was held to be barred by time and was accord- 
ingly dismissed by the District Court. In this appeal, it was urged by Mr. Joshi 
that the effective decree, which was capable of execution, was drawn up and came 
into existence on May 9, 1957, and that, therefore, the Darkhast was in time. It 
was alternatively contended that even if the decree so drawn up was to be deemed 
to have been passed on July 24, 1958, on which date the order fixing the amount 
of mesne profits was passed, the application for execution was saved from the 
bar of limitation by the appeal, which his client had filed in the District Court 
against the order dated July 24, 1953, being Appeal No. 406 of 1953. The trial 


‘ Court, as already stated, accepted this contention and allowed the execution to 


proceed. The learned Assistant Judge, however, took a different view of the 
matter relying upon certain decisions of the Patna High. Court and held that 


a 
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the application was barred by time. Mr. Adik, the learned advocate for the 
defendant, contended that the period of time taken up in the prosecution of the 
appeal No. 406 of 1953 could not be deducted while computing the period of 
limitation for the Darkhast, since the appeal contemplated by art. 182 of the 
Limitation Act was one against an executable decree and Appeal No. 406 of 1953 
was only against the order of the Court fixing the amount of the mesne profits 
and no executable decree in terms of that order was drawn up before that appeal 
was filed. In my opinion, this contention deserves to be accepted. It may be 
noted that the Court, while passing the order fixing the mesne prffits on July 
24, 1953, had left it to the applicant Suratsing to pay the necessary Court-fee 
in respect of the amount awarded to him as and by way of mesne profits and to 
get a decree drawn up, so that he could execute that decree and recover the 
amount from the defendant. If the applicant instead of paying the Court-fees 
filed an appeal against that order, which, it may be moted, was not an order 
passed in execution of a decree, such appeal, in my opinion, does not fall within 
the purview of art. 182 of the Limitation Act. That article provides that the 
period of limitation for an application for execution of a decree shall start from 
the date of the decree, and in case an appeal has been filed from that decree, 
from the date of the final decree of the Court of Appeal in that appeal. The very 
terms of the article indicate that the decree contemplated therein is an executa- 
ble decree; if it were otherwise, the Article would not say that in the first in- 
stance the period of limitation will begin to run from the date of the decree. 
Consequently, when that article refers to the final’ decree of the Court of Ap- 
peal, in an appeal filed from that decree, such decree would also mean an exe- 
cutable decree. Thus, it is only where an appeal against an executable decree 
has been filed that the period of limitation for the purpose of an application for 
execution of the decree would commence from the date of the decree of the 
Court of Appeal. In the present case, an appeal against the order dated July 
24, 1953, was not an appeal against an executable decree, because the applicant 
had not paid the necessary Court-fees on that day nor was any decree in terms 
of the order drawn up on that day. The decree, as already stated, was drawn up 
so late as on May 9, 1957, more than two years after the dismissal of that appeal. 
Accordingly, in my judgment, the applicant would not be entitled to claim ex- 
emption for the period taken up by his appeal against the order dated July 24, 
1953. In that event, the present application for execution of the decree filed on 
August 6, 1958, would be clearly barred by time. 

It was next urged by Mr. Joshi that according to the observations of the 
Privy Council in Nagendra Nath Dey v. Suresh Chandra Dey,’ art. 182 of the 
Limitation Act would apply even in cases where an appeal was irregular or 
incompetent, and that, therefore, although no appeal could lie against the order 
dated July 24, 1953, the time taken up for the prosecution of that appeal should 
be allowed to the applicant. I am afraid, this argument cannot be accepted. The 
facts in that case were that an application purporting to be an appeal was filed 
by an assignee of a mortgage against the ‘order’ of the Subordinate Judge of 
June 24, 1920, by which his claim to the assignment was disallowed while pass- 
ing a final decree for sale of fhe mortgaged properties. The decree was drawn 
up on August 2, 1920, but properly dated June 24, and the aforesaid application 
was presented to the High Court on August 27, 1920. The High Court found 
that the application purporting to be an appeal was irregular in form as not 
being an appeal against the decree of the Subordinate Judge and also being 
insufficiently stamped for the purpose and it was eventually dismissed both on 
the ground of irregularity and upon the merits on August 24, 1922. On October 
3, 1928, the decree-holders presented an application to the Subordinate Judge 
for execution of the decree by sale of the mortgaged properties. The judgment- 
debtors, however, opposed it on the ground that it was barred by art. 182 of the 
© Limitation Act. Their Lordships of the Privy Council had, therefore, to con- 
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sider the effect of the assignees’ appeal for the purpose of their decision on the 
question as to whether the decree-holders’ application: was barred by art. 182 of 
the Limitation Act, and they held that there was no force in the contention that 
the assignees’ appeal by reason of its irregularity as pointed out by the High 
Court was not an appeal at all. It was in this connection that their Lordships 
observed that any application by a party to an Appellate Court, asking it to 
set aside or revise a decision of a Subordinate Court, was an appeal within the 
ordinary acceptance of the term, and that it was no less an appeal because it 
was irregular*or incompetent. In view of the fact, however, that the decree was 
drawn up before the appeal by the assignee was filed in the High Court, the 
Judicial Committee while interpreting art. 182 held that in the case before 
them there was an appeal from the mortgage decree of June 24, 1920, that the 
time only ran against the decree-holders who were respondents in that appeal 
from August 24, 1922, the date of the Appellate Court’s decree, and that, there- 
fore, the application for execution was not barred by time. Thus, it will be 
clear that the assignee’s appeal in that case was regarded as an appeal against 
the mortgage decree for sale of immoveable properties, which, indeed, was an 
executable decree, and the decree-holders were held entitled to avail of the time 
taken up for the disposal of that appeal for bringing their application for exe- 
cution within the period prescribed by art. 182 of the Limitation Act. 

In the present case, however, as already observed, there was no executable 
decree passed by the order dated July 24, 1953, nor was any decree drawn up in 
terms of that order prior to the presentation of the appeal to the District Court. 
‘All that the Court had done by the order passed on that day was that the appli- 
cant had to pay the necessary Court-fees for the amount fixed as mesne profits 
and had to get a formal decree drawn up in his favour. In my opinion, there- 
fore, the observations relied upon by Mr. J oshi do not lend ‘any support to his 
arguments, 

Accordingly, I agree with the decision of the learned Assistant Judge that 
the application for execution dated August 6, 1958, was barred by time. In the 
result, this Second Appeal also fails and is dismissed with costs. 


Appeals dismissed. 


Before Mr. Justice Shah. 


SHANTARAM DINKAR KARNIK v. MALTI SHANTARAM KARNIK.* 
Hindu Marriage Act (XXV of 1955), Sec. 25(1)—Petition for decree under any one of 
83. 9 to 13 dismissed by Court—Whether Court can make order for alimony or main- 
tenance on dismissal of such petition. 


Under s. 25(1) of the Hindu Marriage Act, 1955, unless and until a decree of any 
one of the kinds mentioned in ss. 9 to 13 of the Act is passed on a petition either by a 
husband or a wife, the Court will have no jurisdiction to make any order for payment 
of alimony or maintenance. Therefore, the Court will not have any jurisdiction to 
make an order for payment of alimony or maintenance in favour of a husband or a 
wife in the event of a petition for any of the decrees mentioned in ss. 9 to 13 of the 
Act being dismissed. 

Harilal v. Lilavati,? agreed with. 
Shantaram Gopalshet v. Hirabat, referred to. 


Tue facts appear in the judgment. 


- 5. B. Gandhi, for the appellant. 
Hemendra K. Shah, for the respondent (appointed). 


*Dectded, November 21, 1962. First Appeal of 1958. ~ 
426 of 1961, against the decision of M. G. 1 (1961) 2 Guj. L. R. 536. 
Chitale, Judge, City Civil Court at Bombay, 2 (1961) 63 Bom. L.R. 676. 
in Miscellaneous Judicial Petation No. 3156 t 
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Saag J. This is an appeal by the husband against the order of the City Civil 
Court dismissing his petition for restitution of conjugal rights, and granting 
alimony to the wife at the rate of Rs. 40 per month. The petition was made 
under the provisions of the Hindu Marriage Act, 1955, and the ground upon 
which it was based was that inspite of repeated requests, the wife-had refused 
to go and live with him. In the written statement filed by the wife it was con- 
tended that she was constantly being ill-treated by her mother-in-law with the 
connivance of the husband and that she was ultimately driven out of the house. 
Accordingly, it was submitted that the husband’s petition for restftution of con- 
jugal rights be dismissed and that provision for her maintenance be ordered to 
be made. Both the wife as well as the husband led evidence in support of their 
respective contentions. The learned Judge after considering the evidence and 
the other circumstances of the case held that the allegations made by the wife 
in her written statement were true, that she had every justification to refuse to 
go back and live with the husband and that, therefore, no decree for restitution 
of conjugal rights could be passed. Accordingly, the husband’s petition was 
dismissed. While dismissing the petition, however, the learned Judge passed 
an order that the husband shall pay to the wife permanent alimony at the rate 
Rs. 40 per month. The husband then filed the present appeal in this Court 
challenging the order of the learned Judge dismissing his petition as also the 
order granting alimony to the wife. 

Before dealing with the contentions in this appeal, it is necessary to set out 
a few more facts relating to the marital relations of the parties. The parties 
to the petition were married on May 12, 1952. After the marriage, they lived 
together for about three months, during which time, according to the wife, she 
was ill-treated both by the husband and his mother and eventually she was 
driven out of the house. In 1955, the husband presented a petition for nullity 
of marriage on the ground of impoteney of the wife. In 1956, that petition. was 
dismissed and an appeal to this Court against the dismissal of that petition was 
also dismissed. The husband was, however, ordered to pay the costs of that 
petition and of the appeal to the wife. The wife did not take any immediate 
proceeding for the purpose of recovering these costs, but in 1958, she sent a 
letter to the husband demanding payment thereof. In reply to this letter, the 
husband by his letter dated August 4, 1958, asked her to go back and live with 
him and not to harass him. The wife thought it to be a trick on the part of the 
husband to evade payment of the costs and accordingly, she did not go back 
and live with him, nor did she send any reply to that letter. The husband then 
sent another letter to the wife dated September 18, 1958, once again asking her 
to go and live with him. The wife did not send any reply to that letter 
either nor did she go to live with him. Eventually, the husband filed the pre- 
sent petition for restitution of conjugal rights on November 7, 1958. As already 
stated, the husband failed to prove any desertion on the part of the wife. On 
the contrary, the learned Judge held that he was guilty of ill-treatment and 
cruelty to the wife and accordingly, his petition was dismissed and in addition 
he was ordered to pay Rs. 40 per month as and by way of alimony to the wife. 

Mr. Gandhi in support of this appeal did not seriously contend that the order 
dismissing the husband’s petition for restitution of conjugal rights was in any 
way bad. What he vehemently contended was that the learned Judge in this case 
had no jurisdiction under s. 25(J) of the Hindu Marriage Act, 1955, to aoe 
an order for payment of alimony to the wife. According to Mr. Gandhi, 
Court may grant alimony under s. 25(J) only in a case where any of the rates 
specified in ss. 9 to 13 of the Hindu Marriage Act is passed. In other words, 
the Court would have jurisdiction under that section to pass an order for alimony 
in favour of the wife or the husband, as the case may be, provided a decree for 
dissolution of marriage or for nullity of marriage or for judicial separation or 
for restitution of conjugal rights is passed. Such an order cannot be made 
where the petition for any of these reliefs is dismissed. Mr. Hemendra Shah, 
who was asked to appear amicus curie, contended that the expression ‘‘decree’’ 
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as used in s. 25(/) would include both a positive as well as a negative decree and 
that, therefore, the Court.would have jurisdiction to grant alimony to the hus- 
band or the wife, as the case may be, even where the petition for restitution of 
conjugal rights was dismissed. I am afraid, on a true construction of s. 25(J), 
it is difficult to accept the contention of Mr. Shah. Sub-section (1) of s. 25, 80 
far as it is material for the purpose of the present controversy, is as follows :— 

“Any court exercising jurisdiction under this Act may, at the time of passing any 

decree or at any time subsequent thereto, on application made to it for the purpose by 
either the wife or the husband, as the case may be, order that the respondent shall, while 
the applicant remains unmarried, pay to the applicant.. 
In view of the use of the expression ‘‘ passing any decree’? i in this sub-section, the 
question would arise as to whether there are any provisions in the Act which 
contemplate the passing of any particular type of decree in a proceeding taken 
under the Act, and the answer to this question would seem to be provided by 
ss. 9 to 13 of the Act which make provisions for different kinds of decrees which 
may be passed on a petition presented by a husband or a wife. Section 9(J) of 
the Act empowers the Court to pass a decree for restitution of conjugal rights 
and it runs as follows :—- 

“When either the husband or the wife has, without reasonable excuse, withdrawn 
from the society of the other, the aggrieved party may apply, by petition to the district 
court, for restitution of conjugal rights and the court, on being satisfied of the truth of 
the statements made in such petition and that there is no Jegal ground why the application 
should not be granted, may decree restitution of conjugal rights accordingly.” 

Section 10 provides for a decree for judicial separation and it says: 

“(1) Hither party to a marriage, whether solemnized before or after the commence- 
ment of this Act, may present a petition to the eer: court praying for a decree for 
judicial separation on the ground that the other party.. 

(2) Where a decree for judicial separation has been passed, it shall no longer be obli- 

gatory for the petitioner to cohabit with the respondent.. 
This section specifically refers to the petition for and passing of a decree for 
judicial separation. Likewise, s. 11 of the Act provides for a decree of nullity 
of marriage and it says that any marriage solemnized after the commencement 
_ of the Act shall be null and void and may, on a petition presented by either 
party thereto be so declared by a decree of nullity if it contravenes any one of 
the conditions specified in els. (4), (#0) and (v) of s. 5. This section also speaks 
of passing of a decree of nullity of marriage. Section 12 also refers to a decree 
for nullity of marriage on any of the grounds stated in that section and s. 13 
refers to a decree for dissolution of marriage on any of the grounds stated in 
sub-s. (+) thereof. Thus, it will be clear that s. 25(7) of the Act which provides 
for alimony or maintenance to a husband or a wife, as the case may be, when 
it uses the expression ‘‘passing of any decree’’, only refers to the passing of any 
of the decrees provided for in ss. 9 to 18 of the Act. Although technically speak- 
ing, dismissal of a suit or a petition may be called a decree, such decree is not 
contemplated by s. 25(Z) of the Hindu Marriage Act. Accordingly, the Court, 
in my opinion, will not have any jurisdiction to make an order for payment of 
alimony or maintenance in favour of a husband or a wife in the event of a peti- 
tion for any of the decrees mentioned in ss. 9 to 13 of the Act being dismissed. 

In this connection, a reference may be made to a recent decision of the Gujarat 
High Court in Hartdal v. Iilavatt’ and also to a decision of our Court in Shanta- 
ram Gopalshet y. Htrabai.2 Precisely the same question, which I am called 
upon to decide in this case, had arisen before the Gujarat High Court in the 
ease referred to above, and the Court held that the words ‘‘any decree’’ occur- 
ring in s. 25(1) of the Hindu Marriage Act contemplated any of the decrees 
provided for in s$. 9 to 13 of that Act, and that it was only in the event of any 
such decree being passed that the Court would have jurisdiction to order pay- 


1 (1961) 2 Guj. L.R. 536. 2 (1961) 63 Bom. L.R. 676. _ 


444 THE BOMBAY LAW REPORTER. [VOL, LXV. 


ment of alimony in favour of the husband or the wife, as the case may be. The 
learned Judges who decided that case expressed a definite view that the Court 
would not have any such jurisdiction if the petition for any of those decrees was 
dismissed. In the case decided by this Court, the husband had filed a petition 
for judicial separation against the wife. At the hearing of the petition, however, 
the husband withdrew that petition. Sometime thereafter the wife made an 
application for alimony and maintenance under s. 25 of the Act. The City Civil 
Court to which that application was made passed an order for alimony in 
favour of the wife. Against that order the husband filed an appeal in the High - 
Court. It was contended on behalf of the husband that since his petition for 
judicial separation was withdrawn and no decree for judicial separation was 
passed, the Court had no jurisdiction to pass any order for alimony or mainten- 
ance. Patwardhan J. who heard that appeal construed s. 25(7) and held that 
the existence of any of the decrees referred to in ss. 9 to 13 was a condition 
precedent to the exercise of jurisdiction under s. 25(/) of the Hindu Marriage 
Act, 1955. The learned Judge observed that if there was no decree of any of 
the kinds provided for in those sections, then the ancillary relief for permanent 
alimony or maintenance under s. 25(/) would not be available to the applicant. 
In my opinion, therefore, there is no doubt that on a true construction of s. 25(J) 
of the Hindu Marriage Act, 1955, unless and until a decree of any one of the 
kinds mentioned in ss. 9 to 13 of the Act is passed on a petition either by a 
husband or a wife, the Court would have no jurisdiction to make any order for 
payment of alimony or maintenance. Accordingly, the order for alimony passed 
by the learned Judge in the present case cannot be upheld. 

In the result, the appeal is partially allowed, the order of the trial Court for 
payment of alimony is set aside and the rest of its order is confirmed. There 
shall be no order for costs in this appeal. 

° Appeal partly allowed. 


o 


Before Mr. Justice Shah. 


VASANT PANDURANG DEVAL v. THE STATE OF BOMBAY.* 

Constitution of India, Art. 311(2)—Government servant given adequate and reasonable 
opportunity ‘to shaw cause against charges levelled against him—Notice given, by 
competent authority after inquiry, to such servant to show cause why proposed 
punishment should not be imposed upon him—Whether open to servant in answer to 
such show cause notice to challenge finding of authority. 


Once an opportunity is given to the Government servant to show cause against the 
‘charges levelled against him and the allegations upon which such charges are based, 
to file his written statement in answer to the charges, to cross-examine the witnesses 
examined in support of the charges, to examine himself and also such other wit- 
nesses as he might choose in support of his defence and also to point out at the end 
of the inquiry as to whether the charges made against him were proved or not, it 
must be held that an adequate and reasonable opportunity was afforded to him to 
show cause against the charges made against-him. After such opportunity has been 
given and availed of by the Government servant, the next stage for the competent 
authority is to apply its mind to the record of the case and come to a tentative deci- 
sion as to what punishment, if any, it would impose upon him. If such authority 
decides that one of the three punishments in art. 311(2) of the Constitution of India 
should be imposed upon the servant, it is required to give notice to the servant to 
show cause as to why the punishment proposed by it should not be imposed upon 
him. In answer to this notice all that the servant can tell the authority is that the 
„proposed punishment was either unjustified in view of the nature of the charges 


*Decided, November 27/28, 1962. Second passed by D. G. Rajadhyaksha, Civil Judge 
Appeal No. 2114 of 1957, against the decision Senior Division, Poona, in Civil Suit No. 1490 
of V. A. Naik, District Judge, Poona, in Civil of 1955. 

Appeal No. 157 of 1967, reversing the decree 
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levelled against him or was excessive in view of the circumstances of his life or that 
despite the finding of the competent authority, it was a case where no punishment 
should be imposed upon him, but it will not be open to him to challenge either the 
evidence already recorded in the case or the finding of the competent authority on 
the evidence in the case. In cases where an inquiry is held by one Officer and the 
punishment is proposed by another competent Officer, it must be presumed that the 
_ latter Officer would make up his mind as to the nature of punishment, if any, to be 
imposed upon the servant concerned only after considering the evidence and the 
statementeof the servant recorded by the Inquiry Officer, and, therefore, the servant 
having had an adequate opportunity to show cause against the allegations made 
against him cannot any further be permitted to challenge the decision of the Officer, 
who gives notice in regard to the proposed punishment, 
Khem Chand v. Union of India’ and State of Bombay v. Gajanan Mahadev’ referred 
to. 


THE facts appear in the judgment. 


F. N. Gadgil, for the appellant. 
V. H. Gumaste, Additional Government Pleader, for the State. 


Suan J. This is an appeal by an ex-Government servafit, who had, at tho 
material time, occupied the position of a Clerk of the Court-eum-Nazir in the 
Court of the Judicial Magistrate and Civil Judge (Junior Division) at Saswad 
in the District of Poona. On July 26, 1954, this Government servant, who will 
hereafter be referred to as the plaintiff, was transferred to Poona, where he had 
to work in the Court of the Civil Judge (Senior Division). On the next day he 
joined his service at Poona. On August 2, 1954, the Judicial Magistrate at 
Saswad, Mr. Behere, who had taken up a dacoity case for inquiry on July 29, 
1954, reported to the District Judge, Poona, that 54 currency notes of the value 
of Rs. 10 each, which were a part of the Muddemal in the case, were missing; 
from the Court. On August 3, 1954, the plaintiff, on being informed about the 
report made by Mr. Behere to the District Judge, went back to Saswad, made 
inquiries for the missing currency notes in the room in which Muddemal used 
to be kept, and found them, according to the plaintiff, mixed up with certain 
other property lying in that room. Those notes were thereafter produced beforo 
the Court, whereupon Mr. Behere informed the District Judge that the notes 
were traced and produced before him. On August 4, 1954, the District Judge 
sent one of his clerks to Saswad to record the statement of the plaintiff’s succes- 
sor-in-office, Mr. Yedke. This clerk, it seems, did record the statement of Yedke 
at Saswad and he also recorded the statement of the plaintiff on the same day! 
at Poona. On August 5, 1954, the District Judge suspended the plaintiff from 
his service and a charge-sheet was furnished to him with a notice calling upon 
him to answer the charges mentioned in the charge-sheet. On August 9, 1954, 
the plaintiff filed his reply and also made a separate application stating that he 
did not wish any oral inquiry nor did he want to lead any evidence. Yet by the 
same application he had asked for permission to engage a pleader, which permis- 
sion was, however, refused. On August 16, 1954, the plaintiff submitted another 
statement to the District Judge. On August 18, 1954, the District Judge held 
the inquiry into the charges levelled against the plaintiff andj at that inquiry 
the evidence both of the plaintiff’s successor-in-office at Saswad and the Judicial 
Magistrate Mr. Beheré was recorded. The plaintiff’s own statement was also 
recorded by the District Judge. No complaint was made by the plaintiff in 
course of the inquiry at any time nor was any complaint made in the present 
proceedings that he was not allowed to cross-examine any ‘of those witnesses or 
that he had not been afforded full opportunity to answer the charges levelled 
against him. After the inquiry was closed, the District Judge on the same day 
passed an order of dismissal against the plaintiff. On August 24, 1954, the order 
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of dismissal was formally communicated to the plaintiff. Thereafter, on Septem- 
ber 17, 1954, the plaintiff appealed to the High Court on its Administrative Side 
against the order of dismissal passed by the District Judge. On October 18, 1954, 
the High Court addressed a letter to the District Judge pointing out that the order 
of dismissal that he had passed was in contravention of art. 311 of the Constitution, 
and directed the District Judge by that letter to proceed with the inquiry from 
the stage at which it was left before passing the order of dismissal. In pursuance 
. of that direction, the District Judge passed an order striking out the order of 
dismissal from his judgment and on November 30, 1954, a notice was issued to 
the plaintiff to show cause as to why punishment by way of dismissal from 
service should not be imposed upon him. A copy of his judgment as amended in 
pursuance of the High Court’s direction was sent along with this notice to the 
plaintiff. On December 11, 1954, the plaintiff gave his statement in reply, by 
which he sought to challenge the finding of the District Judge in respect of the 
charges levelled against him and also the propriety and quantum of the proposed 
- punishment. On December 20, 1954, the District Judge, after considering that 
statement passed an order of dismissal against the plaintiff. The plaintiff then 
filed an appeal to the High Court on its Administrative Side against that order. 
The High Court dismissed that appeal and the plaintiff was informed about it by a | 
letter dated Februaty 1, 1955. It appears from the plaint that the order of the 
High Court dismissing ‘the appeal was confirmed by the State Government in 
due course. After the plaintiff thus failed in the proceedings before the High - 
Court and the State Government, he instituted the present suit on June 28, 1955, 
for a declaration that the order of dismissal from service passed against him by 
the District Judge and ultimately confirmed by the State Government was void 
and inoperative in law, since he was not afforded adequate opportunity of repre- 
senting his case against the charges levelled against him. As a consequential 
relief, he also asked for a declaration that the order of dismissal being bad, he 
continued to be in service as if he was never dismissed. In addition, he prayed for 
a decree for his salary for the short period between August 1, 1954 and end of 
February 1955, on the ground that the first order of dismissal passed by the 
District Judge ‘having been set aside by the High Court, he was entitled to the 
salary until the second order of dismissal was confirmed by the High Court by 
its letter dated February 1, 1955. The State Government by its written state- 
ment denied the plaintiff’s claim and contended that adequate opportunity to 
defend himself was afforded to the plaintiff both at the inquiry as well as at the 
time of imposition of the sentence. It also denied the plaintiff’s claim for salary 
for the short period as claimed by him in the plaint. The learned trial Judge 
was of the view that no adequate opportunity was given to the plaintiff for ` 
showing cause against the penalty proposed to be inflicted upon him, on account 
of the fact that the District Judge had refused to consider the propriety of his 
finding on the charge in question as a result of the inquiry held in that behalf. 
The plaintiff’s suit was accordingly decreed by that Court. The State went in 
appeal to the District Court and the learned District Judge set aside the decree 
of the trial Court and dismissed the plaintiff’s suit holding that the District 
Judge who had held the inquiry was right in his view that no useful purpose 
would be served by hearing the plaintiff over again on the facts and evidence in 
the cage in answer to the notice served upon him to show cause as to why the 
proposed penalty should not be imposed upon him. The plaintiff has now come 
to this Court in Second Appeal against the order of the learned District Judge. 
In support of this appeal, it was urged'by Mr. Gadgil that the order of dis- 
missal was vitiated on account of the fact that the District Judge had refused 
to hear the plaintiff on the merits of the case and the charge against him at the 
hearing of the notice to show cause as to why the proposed penalty should not 
be imposed upon him. According to him, it was not enough that an opportunity 
to defend himself should have been given to the plaintiff at the time when the 
charge framed against him was inquired into. He urged that even after the 
inquiry was over and the Officer having an authority to impose punishment 
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made up his mind to impose'a certain penalty and gave a notice to show 
cause as to why that penalty should not be imposed, it was incumbent upon the 
Officer to permit the Government servant to challenge his finding as a result 
of the inquiry and contend that his finding was wrong and that, therefore, 
there was no question of imposing any penalty upon him. In support of this 
contention Mr. Gadgil relied: upon the following OPAVA of Chagla C.J., in 
State of Bombay v. Gajanan Mahadev,' 

“Under s. 240(3) of the Government of India Act, 1935, (corresponding to Article 
311(2) of the Gonstitution) it is not sufficient for the Government merely to inform the | 
servant that it proposes to pass a particular punishment’ and to ask him to show cause 
against that punishment. The opportunity which the State has to furnish has to be a 
reasonable opportunity and such an opportunity is only afforded to the servant when he 
can show cause not only against punishment but also against the grounds on which the 
State proposes to‘punish him. Therefore, it is not sufficient that the'State should call 
upon the servant to show cause against the quantum of punishment intended to be inflicted 
upon him; the State must also call upon the servant to show cause against the decision 
arrived at by a departmental inquiry if that decision constitutes the ground on which the 
Government proposes to take action against the servant.” (p. 178) 

These observations undoubtedly seem to lend support to Mr. Gadgil’s contents 
It has, however, been further observed by the learned Chief Justice in the same 
case as follows (p. 178): 

“...When an inquiry against a dismissed servant is, as it were, in two parts, where 
there is, first, a departmental inquiry and then a notice to show cause is served upon him 
by the authority which proposes to dismiss him, the Court has got to look at both parts 
of the inquiry in order to come to the conclusion whether a reasonable opportunity was 
afforded to the servant to show cause against the action proposed to be taken against him. 
It may not be necessary to duplicate what has already been done in the departmental in- 
quiry. It may be said that if in fact the dismissed servant has been given a full and 
proper opportunity to show cause against the allegations made against him, then it may 
not be necessary again to require from him practically the sume explanation,...But we 
think that there can be no doubt that the Court must be satisfied on a review of all the 
facts of a particular case that the statutory obligation cast upon the State has been 
properly discharged by the State and the statutory obligation is to afford reasonable 
opportunity to the dismissed servant.” 

From these observations, it will be clear that all that the Court has got to do 
is to satisfy itself that a reasonable opportunity was given to the servant to 
show cause in regard to the allegations made against him, before an order dis- 
missing him from service is passed. The learned Chief Justice makes it abun- 
dantly clear in these observations that it was not the intention of s. 240(3) of 
the Goverment of India Act to duplicate an inquiry into the allegations made 
against the Government servant. Once the servant is afforded an opportunity 
to show cause against the allegations made against him and an opportunity is 
also given to him to cross-examine the witnesses in support of the allegations, 
to make his own statement in defence and examine such witnesses as he chooses 
in support of his defence, it is not necessary again to give him an opportunity 
to challenge the finding, which the Inquiry Officer might arrive at before decid- 
ing the question of punishment. The second notice, which is required to be 
given to the servant, is only to enable him to show cause against the punishment 
proposed to be inflicted by the Officer as a result of his finding upon the inquiry 
into the allegations made against the servant. In answer to this notice, the 
servant cannot be permitted to challenge either the evidence already recorded 
in the inquiry or the finding of the Officer arrived at on such evidence. This 
position, in my opinion, is a sound and salutary one in law, because the Officer 
cannot sit in appeal over his own finding in respect of the allegations made 
against the servant. Even in cases where an inquiry is held by one Officer and 
the punishment is proposed by another competent Officer, it must necessarily 


1 (1953) 66 Bom. L.R. 172, 
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be presumed that the latter Officer would make up his mind as to the nature of 
punishment, if any, to be imposed upon the servant concerned only after con- , 
sidering the evidence and the statement of the servant recorded by the Inquiry 
Officer, and, therefore, the servant having had an adequate opportunity to show 
cause against the allegations made against him cannot any further be permitted to 
challenge the decision of the Officer, who gives notice in regard to the proposed 
punishment. 

A reference in this connection may usefully be made to the decision of the 
Supreme Court in Khem Chand v. Union of India.2 In para. 19 ofethe judgment 
tipiy Lordships observed as follows : 

..the reasonable opportunity envisaged by the provision under consideration [con- 
tained in’ Article 311(2)] includes: 

(a) An opportunity to deny his guilt and establish his innocence, which he can only 
do if he is told what the charges levelled against him are and the allegations on which 
such charges are based; 

(b) an opportunity to defend himself by cross-examining the witnesses produced 
against him and by examining himself or any other witnesses in support of his defence; 
and finally ` 

(e) an opportunity to make his representation as to why the proposed punishment 
should not be inflicted on him, which he can only do if the competent authority, after 
the enquiry is over and after applying his mind to the gravity or otherwise of the charges 
proved against the government servant tentatively proposes to inflict one of the three 
punishments and communicates the same to the government servant.” 

It will thus be clear that once an opportunity is given to the Government servant 
to show cause against the charges levelled against him and the allegations upon 
which such charges are based, to file his written statement in answer to the 
charges, to cross-examine the witnesses examined in support of the charges, to 
examine himself and also such other witnesses as he might choose in support 
of his defence and also to point out at the end of the inquiry as to whether the 
charges made against him were proved or not, it must be held that an adequate 
and reasonable opportunity was afforded to him to show cause against the charges 
made against him. After such opportunity has been given and availed of by 
the Government servant, the next stage for the competent authority is to apply 
its mind to the record of the case and come to a tentative decision as to what 
punishment, if any, it would impose upon him. If such authority decides that 
one of the three punishments provided in art. 311(2) of the Constitution, corres- 
ponding to s. 240(3) of the Government of India Act, should be imposed upon 
the servant, it is required to give notice to the servant to show cause as to why 
the punishment proposed by it should not be imposed upon him. In answer to 
this notice all that the servant can tell the authority is that the proposed punish- 
ment was either unjustified in view of the nature of the charges levelled against 
him or was excessive in view of the circumstances of his life or that despite the 
finding of the competent authority, it was a case where no punishment should be 
imposed upon him, but it will not be open to him to challenge the finding of the 
competent authority on the evidence in the case. If it were otherwise, not only 
there would be duplication of inquiry but there would in fact, be no end to such 
inquiry because every time a tentative decision is taken by the competent autho- 
rity on the evidence recorded in course of the inquiry that one of the three 
penalties provided in art. 311(2) of the Constitution should be imposed upon 
the servant and a notice is given to the servant to show cause why that penalty 
should not be imposed upon him, it would be open to the servant to contend that 
the notice served upon him to show cause against the charges was vague, or that 
he had not led sufficient evidence in his defence, or that he had not adequately 
cross-examined the witnesses examined in support of the charges, and that, there- 
fore, the inquiry should be re-opened. This, surely, cannot be, and, im my 
opinion, is not, the true position in law. I, therefore, think that there is no 


2 [1058] A LR. S.C: 300. 
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substance in’ Mr. Gadgil’s contention that the order of dismissal of the plaintiff 
im this case was vitiated on account of the fact that the District Judge had de- 
clined to hear the plaintiff on the merits of the case in answer to the notice to 
show cause as to why the punishment of dismissal from service should not be 
imposed upon him. 

It was next contended by Mr. Gadgil.that in paras. 3 and 4 of the fita 
statement that the plaintiff had filed before the District Judge in answer to the 
notice'to show cause as to why the proposed punishment should not be imposed 
upon him, the plaintiff had contended that the quantum of punishment proposed 


to be inflicted was too severe, and since that contention was not considered by , 


the District Judge, grievance in that behalf was expressed by the plaintiff in 
one of the grounds set out in the memo of appeal to this Court. A look at that 
statement, however, shows that neither of those two paragraphs related to the 
quantum of punishment at all. They dealt with the merits of the case and, as 


. already stated, the District Judge was within his right to disregard the plain- . 


tiff’s contentions about the merits at that stage. Mr. Gadgil had no further 
` material to urge that the District Judge had failed to consider the plaintiff’s 
submissions with regard to the quantum of punishment. To my mind, his con- 
tention in that behalf was wholly misconceived. 

In the result, I uphold the decision of the learned District Judge reversing 


the decree of the trial Court and dismissing the plaintiff’s suit. The appeal is, 


accordingly dismissed with costs. 
Decree to be sent to the Collector, Poona, for recovery of Court-fees from the 
appellant as the appeal was filed in forma pauperis. 


Appeal dismissed. 


Before Mr. Justice Shah. 


NARAYAN DOGRA SHETTY v. RAMCHANDRA SHIVRAM HINGNE.* 
Merger—Lease and Mortgage—Whether there can be merger of lease and mortgage in 
respect of same property—Such fusion of rights when takes place. 


For a merger to arise, it is necessary that a lesser estate and a higher estate should 
merge in one person at one and the same time and in the same right and no interest 
' in the property should remain outstanding. In the case of a lease, the estate that is 
, outstanding in the lessor is the reversion. In the case of a mortgage, the estate that 
is outstanding is the equity of redemption of the mortgagor. Accordingly, there can- 
not be a merger of a lease and a mortgage in respect of the same property since neither 
of them is a higher or lesser estate than the other. Even if the rights of the lessee and 
the rights of the mortgagee in respect of a property were to be united in one person, 
the reversion in regard to the lease and the equity of redemption in regard to the 
mortgage, would be outstanding in the owner of the property and accordingly, there 
“would not be a complete fusion of all the rights of ownership in one person. Such 
fusion of rights occurs when the rights of the lessee and those of the lessor or the 
rights of a mortgagee and those of the mortgagor vest in one persom in the same 
‘right, and then one can say that the lesser estate of the lessee or of the mortgagee 
had merged in the higher estate of the lessor or of the mortgagor, as the case may 
be, and a merger in law has taken place. 
Meénakshi Amma v. K.'V. Narayant' and Sardarilal v. Ramlal,* not agreed with. 
Kallu v. Divan,’ referred to. 


Tan facts appear in the judgment. 


'M. R. Kotwal, for the appellants. 
D. 8. Marathe, with R. B. Phadke, for the respondents. 


‘Decided, December 10, 1962. Second Jomt Civil Judge, Junior Division, Poona, in 
al No. 151 of 1960, against the decision Regular Civil Surt No. 1736 of 1957. 
TEM M. Indurkar, Extra Assistant Judge at 1 [1957] A.I.R. Mad. 212 
oa m Cıvıl Appeal No. 662 of 1958, con- 2 e A.ILR. Pun. 48. 
firmmg the decree passed by V. P. Gadgil, 3 (1902) LL.R. 24 All. 487. 
B.L.R.—29 ; 
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Smam J. The plaintiffs, who had purchased the equity of redemption in 6 a 
the ‘khans’ comprising a house, filed a suit for possession of the 6 ‘khans’, on 
the ground that the mortgage which was created by their vendor in favour of 
the defendants, was satisfied out of the usufruct of the property at the end of 
ten years of its duration. The defendants contended that they were lessees of 
those 6 ‘khans’ under a rent note dated August 6, 1946 for a period of 3 years. 
that the lease was suspended during the pendency of the mortgage, that on the 
expiry of the period of ten years of the mortgage the lease was revived for 
the rest of its term and that, therefore, the plaintiffs were not entitled to the: 
* possession of those premises. On the construction of both the mortgage deed 

as well as the rent note, the trial Court came to the conclusion that defendant 
No. 1 had surrendered his lease on the execution of the mortgage in favour of 
both the defendants and that, therefore, the defendants were liable to return 
the possession of the 6 ‘khans’ to the plaintiffs. The plaintiffs’ suit was ac- 
cordingly decreed and the defendants were ordered to deliver possession of the 
premises to them Against that decree the defendants took an appeal to the 
District Court and the learned Extra Assistant Judge, who heard that appeal, 
concurred in the decision of the trial Court and dismissed the appeal. The 
defendants-have now come to this Court by this second appeal. 

In support of this appeal, it was urged by Mr. Kotwal, Junior, that there 

f possibly could not be any merger of the interests of a lessee with the interests 
of a mortgagee and therefore, both the Courts below were in error in observing 
that the lease in the present case had merged with the mortgage. He further 
urged that the two Courts were also in error in holding that there was a surren- 
der of the lease on the part of defendant No. 1 on the execution of the mortgage. 
In support of the latter contention Mr. Kotwal relied upon the decision in Kalu 
v., Diwan.’ On. the other hand, Mr. Marathe, the learned advocate for the plain- 
tiffs, contended that the decision of both the lower Courts was perfectly justified 
on the construction, both of the rent note as well as the mortgage deed. He sub- 
mitted that apart from the question of merger, defendant No. 1 had surrendered: 
his lease on account of the fact that the amount of the deposit of Rs. 90 which 
‘was made by defendant No. 1 under the rent note, was taken into account while 
computing the consideration of Rs. 2,500 in the mortgage and that by the terms 
of the mortgage, it was specifically provided that the mortgagees shall deliver 
possession of the mortgaged premises to the mortgagor on the expiry of the 
period of 10 years. Mr. Marathe relied upon Meenakshi Amma v. K. V. Nara- 
yani? and Sardarilal v. Ramlal? in support of his contention. 

Now, it appears to me that since defendant No. 1 alone had taken the lease of 
the premises, he had to surrender and did, in fact, surrender his lease at the 
time of the „execution of the mortgage in favour both of himself and defendant 
No. 2 jointly. It may be remembered that the lease was only for a period of 3° 
years, whereas the mortgage was to run for a period of 10 years, during which: 
time the mortgagees by the terms of the mortgage deed had themselves to be in 
possession of the premises and at the end of the period, they had to deliver the 
possession thereof to the mortgagor. There cannot be any question of merger in 
this case. For a merger to arise, it is necessary that a lesser estate and a higher 
estate should merge in one person at one and the same time and in the same 
right and no interest in the property should remain outstanding. In the case- 
of a lease, the estate that is outstanding in the lessor is the reversion. In the- 
case of a mortgage, the estate that is outstanding is the équity of redemption 
of the mortgagor. Accordingly, there cannot possibly be a merger of a lease- 
and a mortgage in respect of the same property since neither of them is a 
higher or lesser estate than the other. Even if the rights of the lessee and the 
the rights of the mortgagee in respect of a property were to be united in one- 
person, the reversion in regard to the lease and the equity of redemption in re- 
gard to the mortgage, would be outstanding in the owner of the property and’ 

1 (1902) LL.R. 24 Al. 487. 3 [1962] ALR. Punj. 48. 

2 [1957] AI.R. Mad. 212. 
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accordingly, there would not be a complete fusion of all the rights of ownership 
in one person. Such fusion of rights occurs when the rights of a lessee and 
those of the lessor or the rights of a mortgagee and those of the mortgagor vest 
in one person in the same right, and then one can say that the lesser estate of 
the lessee or of the mortgagee has merged in the higher estate of the lessor or of 
the mortgagor, as the case may be, and a merger in law has taken place. In the 
present case, however, it was only defendant No. 1 who had taken the lease of 
the property and the mortgage was executed in favour of both the defendants. 
Unless and until, therefore, some arrangement of which there is no evidence, was 
made by which the lease became the joint property of both the defendants, it 
could not possibly be urged that there was any fusion of the lessees’ estate and 
the mortgagees’ estate in both of them jointly even if such fusion was permissible 
in law. Besides, the mortgage was one and indivisible and it was executed in 
favour of both the defendants jointly. Lf, on the expiry of the period of 10. 
years of the mortgage, both the mortgagees undertook, which in fact they did, 
by a specific term in the mortgage deed to deliver possession of the property to 
the mortgagor, I am afraid, one of them who was a lessee prior to the execution of 
the mortgage, could not possibly insist upon retaining the possession of the pro- 
perty on the ground that he was a lessee of the property prior to the execution of 
the mortgage and that his lease had revived on the expiration of the period of the 
mortgage. Considering the case from this point of view, it may not be even 
necessary to consider the question of surrender of the lease by defendant No. 1° 
since both the defendants are inextricably bound by the provisions contained in 
the mortgage deed. Besides, as pointed out by Mr. Marathe, defendant No. I 
who was the only lessee of the premises in question, had allowed his deposit of 
Rs. 90 under the lease, to be given credit for in the mortgage amount of Rs. 2,500. 
In other words, both the defendants, instead of paying the full consideration of 
Rs. 2,500 for the mortgage, only paid Rs. 2,410 and thereby defendant No. I 
necessarily relinquished his rights under the lease and undertook to abide by the 
terms of the mortgage. Of course, there is no specific writing on the part of 
defendant No. 1 to show that he had surrenderéd his lease, but his very conduct in 
regard to the deposit made by him under the lease, unequivocally shows that he 
had no intention to allow the lease to subsist any longer. In my opinion, there- 
fore, although there was no merger and there could not possibly be any merger 
of defendant No. 1’s estate as a lessee and the estate of both the defendants as. 
mortgagees, there was undoubtedly an implied surrender of his lease by defend- 
ant No. 1, simultaneously with the execution of the mortgage of the demised 
premises in favour of both the defendants. 

The reference by Mr. Kotwal to Kallw’s case, in my opinion, is of no avail 
to him in the circumstances of the present case. It was held in that case that the 
fact of a tenant taking a mortgage of land comprised in his holding from 
his landlord did not of itself extinguish the tenancy by merging the rights 
of the tenant in those of the mortgagee, that the effect of such a mortgage 
on the tenant’s rights would merely be that they would be in abeyance, 
and that when the landlord redeemed the mortgage, the parties would revert 
to their former position and the landlord would not be entitled to get 
possession of the land except by ejecting the tenant in due course of law. 
That there could not be a merger of the lessee’s rights with those of the mort- 
gagee in the same person has been already explained by me in the earlier part of 
the judgment, and, with respect, I agree with the view expressed by the learned 
Judges in that behalf in that case. That case, however, is clearly distinguishable 
from the one before me on facts since the learned Judges nowhere in their 
judgments appear to have discussed the question of implied surrender of the 
tenancy in the light of any express provision in the mortgage deed requiring 
the tenant-mortgagee to deliver possession of the land to the mortgagor 
on redemption of the morigage or otherwise indicating that the tenancy was no 
longer intended to subsist. The decisions relied upon by Mr. Marathe, on 
the other hand, are, with respect, correct, so far as they held that on the 
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terms of the mortgage deed in each case, there was implied surrender of 
the lease, but with respect again, I am unable to agree with the observations 
of the learned Judges in the two cases that the lessee’s estate being the lesser 
one had merged with the mortgagee’s higher estate. As indicated above, therc 
could not possibly be any merger of these estates in law. Truly speaking, the 
interest of a lessee and that of a mortgagee in reference to the same property are . 
co-ordinate and can exist together as in the case of a lease for a period of ten 
years and a simple mortgage of the same property for the same period. The 
lessee in such a case can continue in enjoyment of the property and he may yet 
have a sufficient security in that property as a mortgagee for the repayment of 
the money advanced by him to the owner of that property. In order to extinguish 
the rights of the lessee there must either be express provision in the mortgage deed 
to that effect or some such provision which would be inconsistent with the continu- 
ance or subsistance of the lease. 

In the present case, in my opinion, the decision of both the Courts below that 
defendant No. 1 had, by his conduct, surrendered the lease of the premises in 
question, at the time of taking the mortgage of the same premises along with 

defendant No. 2, was perfectly right and I see no reason to interfere therewith. 

In the result, the appeal fails and is dismissed with costs. 


At i T Appeal dismissed. 


Before Mr. Justice Shah. 


KANAYALAL HIRALAL AGARWAL v. TALABSHA MAGHBULSHA 
MUSALMAN.* i 


Civil Procedure Code (Act V of'1908), Sec. 48; Third Schedule. Paras. 1, 2, 7, 11—Collector 
whale executing money decree exercising power under para 1(c) of Third Schedule 
by sale of certain land in satisfaction of only the decree-holder’s decree—Decree- 
holder after twelve years of passing of such decree filing darkhast to recover decretal 
amount by sale of such land and also sale of other properties of judgment-debtor and 
his arrest—Whether such darkhast barred by limitation. ` 


A money decree was passed in 1932 against the respondents in favour of the 
appellants. The appellants filed a darkhast in 1941 whereby they prayed that a cer- 
tain land belonging to the respondents be attached and sold for satisfying the decretal 
amount. The executing Court sent the papers to the Collector for sale of the land 

: but as the latter after several attempts was unable to sell the land, returned the papers 
to the executing Court which disposed of the darkhast in 1957. The appellants filed the 
present darkhast in 1958 and claimed recovery of the decretal amount by attachment 
and sale not only of the aforesaid land but also of a house and some pro~note security 
and also by arrest and detention in civil prison of the respondents. The respondents 
contended that the darkhast was barred by time since it was filed more ihan twelve 
years after the date of the decree. The appellants contended that they were entitled 
to the benefit of the provisions of para. 11(3) of the Third Schedule of the Civil Pro- 
cedure Code, 1908, so as to bring the darkhast within the period of limitation by ex- 
cluding the period during which the earlier darkhast was pending before the. 
Collector:— 

Held, that as it was clear from the record of the case that neither the Collector 
had exercised his power under pata. 2 of the Third Schedule of the Code, nor had 
he drawn up any scheme for liquidation of the money decrees against the respondents 
under para, 7 of the Schedule nor made any provision for satisfaction of the appel- 
lant’s decree in such scheme, there was nothing in para. 11(2) of the Schedule to 
debar the Civil Court from issuing process of execution against the respondents or any 


* Decided, December 10, 1962. Second Ap- modifymg the order passed by M. P. Vechale- 
peal No. 1203 of 1960, agamst the decision kar, Civil Judge, J.D., Dhulia, m Reg. Darkhaat ` 
of P. S. Malvankar, District Judge, West Khan- No. 461/58. 
desh at Dhulia, mm Crvil Appeal No. 205 of 1959, 
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of their properties other than the aforesaid land if they had chosen to file a darkhast 
for the purpose within twelve years from the date of the decree, and 
that as the appellants had not done so and had filed the present darkhast long 
after the expiration of twelve years from the date of the decree for recovery of the 
. decretal amount by arrest of the respondents and attachment and sale of their house 
and other properties, it was barred, save as regards the aforesaid land, under s. 49 of 
the Civil Procedure Code and the benefit of the provisions of para. 11(3) of the Third 
Schedule of the Code was not available to the appellants to save the darkhast from 
the bar of limitation. 


Bhaskar v. Chandrabhan,' referred to. 


Tur facts appear in the judgment. 
G. N. Vaidya, for the appellants. 


Suan J. A somewhat interesting, question has been raised in this appeal 
which arises out of an application for execution of a money-decree presented 
more than 12 years after the date of the decree. On October 24, 1932, a decree 
for Rs. 444-8-0 was passed against the respondents in favour of the appellants. 
The respondents were granted certain instalments for the purpose of paying up 
the decretal amount. The last of such instalments was to be due in 1942. It 
appears that due to the defaults of the respondents in payment of the instal- 
ments, the appellants had to file several darkhasts, the last of which was filed in 
1941. By that darkhast the appellants prayed that an agricultural land bearing 
Survey No. 38, belonging to the respondents be attached and sold for the purpose 
of satisfying the balance of the decretal amount. The executing Court granted 
the prayer and sent the papers to the Collector for sale of the land. Some time 
after this was done, the Bombay Agricultural Debtors Relief Act came into force 
and by virtue of s. 19 of that Act, the papers which were with the Collector were 
transferred to the Bombay Agricultural Debtors Kelief Court. In the Bombay 
Agricultural Debtors Relief Court, the respondents were not held ‘debtors’ 
within the meaning of that Act and, therefore, on September 18, 1953, the papers 
were sent back to the Collector. After the receipt of the papers, the Collector, 
it appears, made several attempts to sell the property by public auction and 
the final attempt in that behalf was made on January 12, 1957. As no person 
had come forward to offer a bid for the property at any of these sales, the 
Collector returned the papers to the civil Court with the necessary report. The 
executing Court considered the Collector’s report and disposed of the darkhast 
on February 9, 1957. The appellants thereafter filed the present darkhast on 
September 19, 1958, and claimed recovery of the decretal amount by attachment 
and sale not only of Survey No. 38 which was the subject-matter of the prior 
darkhast but also of a house bearing City Survey No. 3661B, and some pro-note 
security and also by arrest and detention in civil prison of respondents Nos. 2 
and 4. To this darkhast an objection was raised on behalf of the respondents 
in the executing Court that it was barred by time since it was filed more than 
12 years after the date of the decree. The executing Court held that by provi- 
sious of s. 48 of the Civil Procedure Code, the execution of the decree in question 
was barred since more than 12 years had elapsed from the date of the decree. 
While so holding, it appears, that Court did not properly consider the effect 

_of the Civil Procedure Code (Amendment) Act, 1956, which, while deleting 
ss. 68 to 72 and the III Schedule from the Civil Procedure Code, provided that 
nothing in that Act would affect pending proceedings. The executing Court, 
accordingly, dismissed the darkhast as barred by time. Against that decision, 
the appellants took an appeal to the District Court. The learned District Judge 
modified the order of the executing Court holding that the darkhast was not 
barred by time so far as the execution of the decree against Survey No. 38 was 
eoncerned but that it was so barred in so far as it was concerned with the exe. 


1 [1045] Nag. 555. 
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cution of the decree against the person and other properties of the respondents. 
In the result, the appeal was partially allowed and the darkhast was ordered 
to proceed so far as the recovery of the decretal amount by attachment and sale 
of the land in Survey No. 38, was concerned. It is against this order that the 
appellants have filed the present second appeal in this Court. 

In support of this appeal, it was urged by Mr. Vaidya, the learned advocate 
for the appellants, that the Courts below had erred in refusing to allow to the 
appellants, while deciding the question of limitation in respect of the present 
darkhast, the benefit of the provisions of sub-para. 3 of para. 11 of the Third 
Schedule of the Civil Procedure Code. Mr. Vaidya contended that*during the 
pendency of the earlier darkhast in reference to Survey No. 38 before the Collec- - 
tor, his clients could not take any steps for further execution of their decree 
against the person of the respondents or by attachment and sale of any of their 
properties since by sub-para. 2 of para. 11 of the Third Schedule, the civil Court 
was barred during the pendency of the earlier exeéution proceedings from issu- 
ing any process of execution either against the respondents or against any of 
their properties in respect of any decree and that, therefore, the appellants were 
entitled to the benefit of the provisions of sub-para. 3 of para. 11 so as to bring 
their present darkhast within the period of limitation. On a careful considera- 
tion of the provisions enacted in the several paragraphs of the Third Schedule, 
however, I am of opinion that there is no substance in this contention. 

Paragraph 1 of the Third Schedule prescribes the powers of the Collector in 
eases where a decree is transferred to him for execution under s. 68 of the Civil 
Procedure Code, and by virtue of these powers the Collector may, under cl. (c) 
sell the property of the judgment-debtor ordered to be sold by the civil Court 
or so much thereof as may be necessary to satisfy the decree. The decree con- 
templated by this paragraph may be one purely for payment of money or one 
ordering the sale of an immoveable property in pursuance of a contract speci- 
fically affecting such property 

Where the decree is one for payment of money simpliciter and is transferred 
for execution to the Collector by sale of a specific immoveable property of the 
judgment-debtor and the Collector, after such inquiry as he thinks necessary, 
gees reason to believe that all the liabilities of the judgment-debtor can be dis- 
charged without a sale of the whole of his available immoveable property, para. 2 
of the Third Schedule empowers him to proceed to achieve that objective in the 
manner set out in the sueceeding paragraphs of that Schedule. 

By para. 3, the Collector in such cases is first required to publish a notice in 
the manner prescribed therein calling upon every person holding a decree for 
payment of money against the judgment-debtor capable of execution by sale 
of his immoveable property and upon every person having a claim upon such 
property to produce before him within sixty days a copy of the decree together 
with a certificate from the Court which passed or is executing the same declar- 
ing the amount recoverable thereunder and a statement of the claim together 
with the documents evidencing the same respectively. 

On the expiration of the period of sixty days the Collector, under para. 4 of 
the Schedule, is required to appoint a day for hearing any representations which 
the judgment-debtor, the decree-holders or the claimants may choose to make 
and eventually to draw up a statement specifying the amount to be recovered 
for the discharge of such decrees and claims, the order in which they are to be 
satisfied and the immoveable property available for that purpose. 

The Collector may, instead of himself taking action and drawing up the 
statement as aforesaid, leave it to the District Court to issue the notices, hold the 
inquiry and draw up the statement as required by paras. 3 and 4 and to transmit 
such statement to him as provided in para. 5 of the Schedule. The decision by 
the District Court, however, of any dispute as to the fact or extent of liability 
of the judgment-debtor in respect of any of the decrees or claims is given the 
atatus of a decree and made appealable as such by para. 6 of the Schedule. 

Then para. 7 of the Schedule enables the Collector to liquidate all the decrees 


1962,] KANAYALAL V. TALABSHA (4.0.3.)—Shah J. 455 


and claims ascertained in pursuance of para. 4 or para. 5 by sale of the immove- 
able property of the judgment-debtor available for the purpose or by: raising 
the necessary amount, notwithstanding the original order for sale, in any one 
“or more of the modes specified in that paragraph as if he was the owner of such 
property. It is under this paragraph that the Collector would, for all practical 
purposes, assume the administration of the entire immoveable property of the 
judgment-debtor and make provisions for the satisfaction not only of the decree 
under execution by him but of all other decrees irrespective of whether they 
are put in execution or not. 

The next irflportant paragraph for the purposes of this appeal is para. 11 of 
the Third Schedule and it provides as follows: 

“(1) So long as the Collector can exercise or perform in respect of the judgment- 
«debtor’s‘ immovable property, or any part thereof, any of the powers or duties conferred 
‘or imposed on him by paragraphs 1 to 10, the Judgment-debtor or his representative in 
interest shall be incompetent to mortgage, charge, lease or alienate such property or part 
except with the written permission of the Collector, nor shall any Civil Court issue any 
‘process against such property or part in execution of a decree for the payment of money. 

(2) During the same period no Court shall issue any process of execution elther 
against the judgment-debtor or his property in respect of any decree for the satisfaction 
whereof provision has been made by the Collector under paragraph 7. 

(3) The same period shall be excluded in calculating the period of limitation appli- 
cable to the execution of any decree affected by the provisions of this paragraph in 
respect of any remedy of which the decree-holder has been temporarily deprived.” : 

As stated earlier, Mr. Vaidya’s contention was that his clients could not apply 
for execution of their decree either against the respondents or against any of 
their other properties during the pendency of their Darkhast before the Collec- 
tor with reference to Survey No. 38 since the civil Court, by virtue of sub-para. 2 
of para, 11, would not issue any such process of execution, and that, therefore, 
while computing the period of limitation for the present darkhast, the period 
during which the earlier darkhast was pending before the Collector should be 
allowed to be excluded. Now, it is clear on the record of this case that the 
Collector, while executing the decree of the appellants by sale of Survey No. 38 
which was ordered to be sold by the civil Court, was exercising his power only 
under cl. (C) of para. 1 and not under para. 2 of the Third Schedule. In other 
words, he was attempting to satisfy only the appellants’ decree by sale of Survey 
No. 88 and not any other decree or decrees for payment of money that might 
have been outstanding against the respondents either by sale of Survey No. 38 or 
any other immoveable property of the respondents. In such a case, by virtue 
of sub-para. 1 of para. 11 neither could the respondents nor their representative 
in interest mortgage, charge or alienate Survey No. 38 or any part thereof with- 
out the permission of the Collector nor could the civil Court issue any process 
against that property or any part thereof in execution of the same or any other 
decree for payment of money. As regards any other immovable property of , 
the respondents, however, the respondents would not be precluded by anything 
contained in that sub-para. from mortgaging, charging or alienating the same 
nor would the civil Court be barred from issuing process against such property 
either in execution of the appellants’ own decree or any other decree for pay- 
ment of money. The same proposition would hold good also with regard to 
execution of any such decree by arrest and detention in civil prison of the res- 
pondents. If this is the true construction of sub-para. 1 of para. 11 of the 
Third Schedule in so far as it is relevant to the facts of the present case, the 
appellants could not be said to have been temporarily deprived of their remedy 
for execution of their decree by way of attachment and sale of some other pro- 
perty of the respondents and their arrest and detention in civil prison so as to 
attract the provisions of sub-para. 3 of para. 11. At best, they as well as any 
other holder of a decree for the payment of money could be said to have been 
deprived of their remedy against Survey No. 38 only so long as it was under the 
control and management of the Collector under para. 1 of the Third Schedule, 
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in the sense that neither could they nor any other decree-holder ask the civil 
Court to re-attach that land or make another order for sale thereof. In the 
present case, the appellants’ fresh darkhast inter alia seeks attachment and sale 
of the same land since the Collector in the earlier darkhast did not succeed in 
selling it and returned the papers to the civil Court with the necessary report 
and ibe civil Court had disposed of that darkhast. Obviously, therefore, the 
appellants would be entitled to the benefit of the provisions of sub-para. 3 of 
para. 11 and their fresh darkhast, though filed more than twelve years after the 
date of the decree, would not be barred by time, so far as execution was sought by 
_ attachment and sale of Survey No. 38, : 

Mr. Vaidya, however, relied upon the provisions of sub-para. 2 of para. 11 in 
order to avail of the benefit of sub-para. 3 for the whole of the darkhast. It is 
clear from the terms of this sub-para., however, that the civil Court is debarred 
from issuing any process of execution either against the judgment-debtor or any 
of his property in respect of any decree for payment of money where the Collec- 
tor while exercising his power under para. 2 has drawn up a scheme for liquida- 
tion of all money decrees outstanding against the judgment debtor under para. 7 
of the Schedule and has made provision therein for satisfaction of such decree. 
The principle underlying this sub-para. is not far to seek. It would obviously 
be incongruous and also superfluous to issue any warrant for arrest of the 
judgment-debtor or for attachment of any of his properties in execution of a 
money-decree when the Collector has made provision for satisfaction of such 
decree in his scheme under para. 7. If as a result of such provision, however, the 
` decree is not fully satisfied, the decree-holder can certainly file a darkhast for 
the recovery of the balance by arrest of the judgment-debtor or attachment and 
sale of any of his properties or both even though more than twelve years might 
have elapsed since the date of the decree and the decree-holder would be entitled 
to the benefit of the provisions of sub-para. 3. In such a case, the decree-holder 
can certainly be said to hate been deprived of his remedy to execute the decree 
in this manner during the time that the question of the satisfaction of his decree 
was pending before the Collector in exercise of his power under para. 2, and, 
therefore, the period during which the Collector was exercising such power in 
connection with that decree would be excluded while computing the period of 
limitation for his darkhast in respect of such decree. In the present case, how- 
ever, it is clear from the record that neither the Collector had exercised his 
power under para. 2 nor had he drawn up any scheme for liquidation of the 
money-deerees against the respondents under para. 7 nor made any provision for 
satisfaction of the appellants’ decree in such scheme. There was, therefore, 
nothing in sub-para. 2 of para. 11 to debar the civil Court from issuing process 
of execution against the respondents or any of their properties other than Survey 
No. 38 in execution of the appellants’ decree if they had chosen to file a darkhast 
for the purpose within twelve years from the date of the decree. Since, however, 
they did not do so, and filed the present darkhast long after the expiration of 
twelve years from the date of the decree for recovery of the decretal amount by 
arrest of the respondents and attachment and sale of their house and other pro- 
perties, it is clearly barred under s. 48 of the Civil Procedure Code, and the 
benefit of the provisions of sub-para. 3 of para. 11 is not available to them to save 
it from that bar. 

A reference in this connection may be made to the decision in Bhaskar v. 
Chandrabhan.) The facts in that case appear to be almost identical with those 
in the present case and after a close scrutiny and analysis of the relevant para- 
graphs of the Third Schedule of the Civil Procedure Code, it was held that 
“when the Collector does not exercise his power under paragraph 2 of the 
Schedule whereby he is seized of the authority to execute the decree in res- 
pect of some specified property only of the judgment-debtor,’’ the Civil 
Court has jurisdiction to execute the decree against the person of the judg- 

1 [1945] Nag. 555. 
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ment-debtor or other property of the judgment-debtor which is not under 
the management of the Collector and the judgment-creditor is not entitled to 
invoke el. (3) of para. 11 of the Schedule to overcome the bar of limitation by 
seeking to exclude the time during which the sale proceedings in respect of the 
attached property were pending before the Collector. The learned District Judge 
in the present case relied upon this decision of the Nagpur High Court and held 
that the present darkhast of the appellants was barred by time, save as regards 
Survey No. 38. In my opinion, the decision is perfectly justified in law and 
accordingly the appeal is dismissed with no order as to costs. 
e 


Appeal dismissed. 


Before Mr. Justice Patel and Mr. Justice K. K. Desai. 


ADMINISTRATOR OF SHRINGERI MATH v. CHARITY COMMISSIONER, 
BOMBAY.* 

Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 2(13)—Bombay Public Trusts Re- 
gistration Act (Bom. XXV of 1935)—Porttwon of property of main trust which is outside 
Bombay State situated within State—Whether Act applicable to such portion—Decision 
of Registrar that Bom. Act XXV of 1935 not applicable to certain property whether 
bars question whether property public trust or not under Bom. Act XXIX of 1950. 


In order that a trust should be required to be registered under the Bombay Public 
Trusts Act, 1950, substantial part of the trust property must be situated within the 
State of Bombay for the benefit of the residents of the State of Bombay. If a portion. 
of the property of a main trust outside the State of Bombay is situated within the 
State, the Act will not apply and the Charity Commissioner will have no jurisdiction 
in the matter. 

State of Bihar v. Sm. Charusila Dasi' and State of Bihar v. Bhabapritananda,’ re- 
ferred to. i . 

Quære: Whether mere residence of a trustee or trustees within the State of Bombay 
would make the Act applicable even if the substantial properties of tha trust are 
outside Bombay. 

The enumeration following the word “includes” in the definition of “public trust” 
in s. 2(13) of the Bombay Public Trusts Act, 1950, is illustrative and is not intended 
to extend the definition to private institutions, In order to amount to a “public trust’ 
within the Act the institution must be for the benefit of the public or a section of it. 

The decision of the Registrar that the Bombay Public Trusts Registration Act, 1935, 
did not apply to certain property because it was not a public trust does not bar the 
question whether such property is or is not a public trust:in subsequent proceedings 
under the Bombay Public Trusts Act, 1950. 


Tre facts are stated in the judgment. ` 


M. P. Amin, with Y. 8. Chitale, for the appellant. 
R. B. Kotwal, Government Pleader, for the Charity Commissioner., 
VY. H. Gumaste, Additional Government Pleader, for the State. 


PATEL J. This is an appeal under s. 72 of the Bombay Public Trusts Act, 
1950, by the Administrator of the Shringeri Math of His Holiness Jagatguru 
Shringeri Shankaracharya against an order for registration of the Math at Nasik. 
There are three properties in Nasik City bearing City Survey Numbers 5241, 
5242 and 5244-B. They are partly buildings and partly open spaces. The two 
predecessors of the Shankaracharya had attained ‘Nirvana’ at Panchavati, Nasik, 
and the then rulers i.e. the Peshwas, offered some open space of land to His 


* Decided, December 13. 1962. Firat Appeal Deputy Charity Commussioner, Ahmedabad, 
No. 688 of 1959, against the decision of D P. at Bombay, in Appeal No. 327 of 1955. 
Shikhare, District Judge, Nasik, in Cıvıl 1 [1959] A.I.R. S.C. 1002. 

Miscellaneous Application No. 50 of 1956, 2 [1959] ALR. B.C. 1073. 

- confirming the order passed by M. I. Patel, 
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Holiness of Shringeri for erecting ‘Samadhis’ of the deceased. Accordingly, the 
‘Samadhis’ were constructed in this land. Attached to the ‘Samadhis’ there is 
a Mandap and the image of Adya Shankaracharya is installed therein. Sur- 
rounding these buildings some other constructions have also been made. The 
expenses for the upkeep of these ‘Samadhis’ are met from the income of the 
structures, loans and from the fund of the ‘Math’ at Shringeri. There are 
some grants also. 


It appears that the then Shankaracharya requested the Mysore Government 
in 1953 to take charge of the ‘Math’ at Shringeri and all its properties because 
of his ill-health. In pursuance to that request, the Mysore Government took over 
all the properties of the ‘Math’ by a notification of January 12, 1958, under its 
management under s. 25(#1) of the Mysore Religious and Charitable Regulation 
of 1927, and at the same time appointed one N. Shesu Iyer to be the manager of 
the institution. After the Bombay Public Trusts Act, 1950, came into force, 
for two years no application was made for registration of the Nasik institution 
as in a previous enquiry under the Bombay Public Trusts Registration Act of 
1935 these properties were held to be the private properties of Shri Shankara- 
charya. Some members of the public at Nasik made a grievance about the same 
and, therefore, an enquiry was started by the Charity Commissioner, Poona 
Region, and it was numbered as Application No. 99 of 1954. At this enquiry 
though a public notice was issued, no one appeared and offered evidence. Only 
the officer in management of the Shringeri Math gave evidence. The Assistant 
Charity Commissioner declared the Nasik properties .to be public trust and 
ordered accordingly. It seems that simultaneously an enquiry was commenced 
by the Charity Commissioner, Belgaum, in respect of some properties which fell 
within his jurisdiction. These were also held to be public trust properties and 
an order was made accordingly. Being aggrieved by both these orders, the officer 
made an appeal to the Charity Commissioner, which was heard by the Deputy 
Charity Commissioner, Ahmédabad, with appellate powers, sitting at Bombay. 
He confirmed the findings made by the Assistant Charity Commissioners. An 
application was then made under s. 72 of the Bombay Public Trusts Act, 1950, 
to the District Judge at Nasik for setting aside the orders made by the Deputy 
Charity Commissioner and the Assistant Charity Commissioners. He also failed 
in the District Court and that is why he comes here in appeal. 

Mr. Amin has raised three contentions before us. He argues that the proper- 
ties at Nasik, which are loosely called a ‘math’, is not a public trust and, there- 
fore, is not within the Act; secondly, in view of the decisions of the authorities 
under the Bombay Public Trusts Registration Act No. XXV of 1935, the question 
is barred by the doctrine of res judicata and, therefore, the decision under appeal 
is erroneous; and, thirdly, in any case, it being property appurtenant to the main 
Math at Shringeri, the Bombay Public Trusts Act, 1950, will not apply and the 
Charity Commissioners in Bombay will have no jurisdiction to deal with the 
affairs of this institution. An attempt was made to contend relying on the deci- 
sion in Chhotabhai v. Jnan Chandra Basak,’ that the Shringeri Math itself is a 
private institution and the properties appurtenant to the Shringeri Math must 
also be regarded as private properties. This point was never taken at any stage 
in this enquiry and the only evidence that was offered was in respect of Nasik 
properties. It would, therefore, be hardly fair to us to give any decision on the 
question as to whether Shringeri Math itself is a public or private trust. In 
view of our decision on the third point it is really not necessary for us to de- 
termine whether or not Shringeri Math is the private property of Shri Shan- 
karacharya. For the purposes of this enquiry it may be assumed that it is a 
publie trust even without deciding it. We will consider the second and the 
third contentions of Mr. Amin first. 

The second contention, which was raised by Mr. Amin, is one founded on the 
doctrine of res judicata. Under the Bombay Public Trusts Registration Act, 1935, 


1 (1935) L.R. 62 I.A. 146, 8.0. 37 Bom. L.R. 567. 
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it was held that the properties at Nasik were not public trust properties. Sec- 
tion 3(3) defined ‘‘ publie trust’’ to mean 

“...an express or constructive trust created or existing for public purposes of a re- 
ligious or charitable nature”. 
Powers were given iò the Registrar under s. 6 to decide after an enquiry 
whether a trust is a publie trust, whether any property is the property of such 
trast etc. Enquiry was to be held according to the procedure provided by the 
rules under the Act. Section 10 provided that the entries made by the Registrar 
in the Register of Public Trusts in accordance with the provisions of ss. 6 and 8 
Shall, subject fo the provisions of s. 11, be final for the purposes of the Act. 
Section 11 requires amendments to be made in accordance with the decision of 
a civil Court of competent jurisdiction in relation to any matter entered in the 
Register of Public Trusts. If one compares the definition of the words ‘‘ public 
trust’’ as contained in this Act with the definition of those words as contained 
in the Bombay Public Trusts Act, 1950, it would be abundantly clear that the 
definition under the present Act (of 1950) is very much wider than the defini- 
tion under the old Act. Apart from this, s. 10 gives finality to the decision only 
for the purposes of the Act and not for all purposes unlike the present Act. In 
our view, the decision of the then Registrar produced at exh. 19A that the 
Bombay Public Trusts Registration Act, 1935, did not apply because it was not 
a public trust cannot be binding for ever. It is no doubt true that the doctrine 
of res judicata is of wide application but so far as we are able to ascertain, it is 
essentially confined to decisions of Courts and not to other administrative deci- 
sions. In any case, decision under the Act of 1935 was not of such a nature as 
to attract the application of the doctrine of res judicata irrespective of future 
legislation. In the present case in view of the disparity between the two provi- 
sions it is impossible to give finality to the decisoin of the Registrar under the 
Bombay Public Trusts Registration Act, 1935. 

The third question is whether the institution at Nasik is liable to be registered 
under the Bombay Public Trusts Act, 1950. The preamble to the Act says that 
it is an Act to regulate and to make better provisions for the administration of 
public religious and charitable trusts in the State of Bombay. (The italics are 
ours). From the nature of the power exercisable by the Legislature it is clear 
that the Act can only apply to public trusts situated in the State of Bombay 
and not elsewhere. This must mean necessarily that substantial portion of the 
trust properties must be situated in the State of Bombay and the purpose of the 
trust must indicate that it is intended for the benefit of the inhabitants of the 
Bombay State. By s. 18 a duty is cast on the trustees of the public trust to make 
an application for the registration of the public trust which must again neces- 
sarily mean that the trustees are residents within the territory of the State or 
at least from the nature of the trust must be deemed to be residents in the 
Bombay State. Section 22 requires that any change in any of the matters re- 
quired to be entered in the Register, must be communicated by the trustees or 
trustee to the Charity Commissioner. Section 66 of the Act creates offences and 
provides for penalties and says that whoever contravenes any provision of any 
of the sections mentioned in the first column of the table shown therein shall, on 
conviction, for each such offence be punished with fine which may extend to the 
amount mentioned in that behalf in the third column of that table. These pro- 
visions indicate that the control on the trustees is ‘‘in personam”. It would 
therefore, mean that in order that the trustees should be amenable to the juris- 
diction of the various Charity Commissioners in the State, they must also be 
subject to their process which can be effectively enforced against them-—-and this 
could effectively be done only if the trust is substantially situated within the 
State of Bombay in which case alone it can be said that the trustees would be 
amenable to the process of either the Charity Commissioner or of the Court 
within the State of Bombay. The scheme of the Act suggests that only such 
trusts were intended to be governed by the Act. i 
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In this connection we may refer with advantage to two decisions of the 
Supreme Court in State of Bihar v. 8m. Charusila Dasi? and State of Bihar v. 
Bhabapritananda.® In both these cases some of the provisions of the Bihar Hindu 
Religious Trusts Act, 1950, were challenged as being ultra vires the powers of 
the Legislature. In the first case the trust was created under a trust deed by one 
Charusila Dasi for the worship of an idol and it was contended that it was a 
public trust and that the Bihar Hindu Religious Trusts Act, 1950, applied to it. 
The properties which were the subject-matter of the trust consisted among others 
of some properties in Calcutta out of Bihar State. A contention was taken be- 
fore the Supreme Court that inasmuch as the Bihar Act would,*xtend in the 
governance on Calcutta property also, the Act had extra territorial application 
and was, therefore, invalid. In repelling that argument their Lordships said 
(p. 1010) : 

“...The question, therefore, narrows down to this: in so legislating, has it power to 
affect trust property which may be outside Bihar but which appertains to the trust situate 
in Bihar? In our opinion, the answer to the question must be in the affirmative. It is 
to be remembered that with regard to an interest under a trust the beneficiaries’ only 
right is to have the trust duly administered according to its terms and this right can 
normally be enforced only at the place where the trust or religious institution is situate 
or at the trustees’ place of residence; see Dicey's Conflict of Laws, 7th edition, p. 506. 
The Act purports to do nothing more. Its aim, as recited in the preamble, is to provide 
for the better administration of Hindu religious trusts in the State of Bihar and for the 
protection of properties appertaining thereto. This aim is sought to be achieved by exer- 
© cising control over the trustees ‘in personam’. The trust being situate in Bihar the State 
has legislative power over it and also over its trustees or their servants and agents who 
must be in Bihar to administer the trust. Therefore, there is really no question of the 
Act having extra-territorial operation. In any case, the circumstance that the temples 
where the deities are installed are situate in Bihar, that the hospital and charitable dis- 
pensary are to be established “n. Bihar for the benefit of the Hindu public in Bihar gives 
enough territorial connection to enable the legislature of Bihar to make a law with respect 
to such a trust?” 

Their Lordships applied the doctrine of territorial connection or nexus which 
was applied by them to Income-tax and sales tax legislation. Their Lordships 
also observed in deciding the validity of the Act as follows (p. 1010): 


« ..It cannot be disputed that if the religious endowment is itself situated in Bihar 
and the trustees function there, the connection between the religious institution and the 
property appertaming thereto is real and not illusory; indeed, the religious institution 
and the property appertaining thereto form one integrated whole and one cannot be disso- 
ciated from the other. If, therefore, any liability is imposed on the trustees, such liability 
must affect the trust property.” 

Similar view was expressed in the second case relating to Baidyanath temple 
situate in the town of Deoghar within the limits of Santhal Parganas in the 
State of Bihar. 

From these two cases it would appear that Shringeri Math which is the pri- 
mary and the main institution being situated-in Mysore territory, the provisions 
of any Act in relation to public trust obtaining in that State will enable the 
authorities under that Act to supervise this subordinate institution at Nasik. As 
a matter of fact the manager of the Institution appointed by the Government 
of Mysore State is at present exercising that control under the Mysore Act. To 
hold now that the Charity Commissioner in Bombay will also have controlling 
powers over the Nasik institution will create large number of anomalies as to 
accounting and as to the general control of the institution. Several major and 
minor questions of dispute might arise as a result of conflicting jurisdictions and 
would hamper proper administration of the institution. Very often orders that 
may be made by the Charity Commissioner in Bombay would be impossible of 
enforcément against Shri Shankaracharya or the Manager. who cannot be subject 
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to the control of the Charity Commissioner. In order to rationalise the manage- 
ment of public trusts whose main institution isin one State and which has subordi- 
nate institutions in other States, it would be proper to hold that the authorities at 
that place only have jurisdiction over the properties distributed in the other 
States. This will facilitate and simplify the administration of the various pro- 
perties of the trust. ln our view, therefore, in order that a trust should be re- 
quired to be registered under the Bombay Public Trusts Act, 1950, substantial 
part of the tnust property ought necessarily to be situated within the State of 
Bombay for the benefit of the residents of the. State of Bombay. If a portion 
of the property of a main trust outside the State of Bombay is situated within 
the State, the Act will not apply and the Charity Commissioner will have no 
jurisdiction in the matter. 

It is argued by the learned Government Pleader that in any case a manager 
has been appointed for the Nasik institution and since the definition of the word 
‘‘trustee’’ includes manager, we must hold that the trustee is resident within 
the State of Bombay. It is impossible to accept this argument. Section 2(/8) 
defines the word ‘‘trustee’’ to mean a person in whom the trust property is vested 
and includes a manager. It is clear that even though a manager is included 
within that definition, it must only mean the manager in whom the trust pro- 
perty vests in the absence of a legal trustee as such and not what is loosely called 
a manager. This is made clearer by the definition of the word ‘‘manager’’ con- 
tained in s. 2(8) which defines him to mean a person or persons who administer 
the irust property. This must necessarily mean that all the discretionary power 
is vested in him and not someone else who orders him to do what he desires to 
be done. In the present case the evidence discloses that the so called manager 
at Nasik holds a power-of-attorney; he is merely a supervisor appointed by Shri ~- 
Shankaracharya or the Manager of the Shringeri-ingtitution and has no discre- 
tionary power in the matter of management of the Nasik property. He cannot 
be called a ‘manager’ within the meaning of the Act. That being so, it is impos- 
sible to hold that he is a trustee who is residing within the territory of the State. 
It is not necessary to consider whether mere residence of a trustee or trustees 
within the State of Bombay would make the Act applicable even if the substan- 
tial properties of the trust are outside Bombay. 

It is argued by Mr. Kotwal that the Nasik institution must be regarded as an 
independent public trust within the Act. He says that there is sufficient evidence 
to show that the Nasik institution falls within the definition of the words ‘‘public 
trust” and must, therefore, bè held to be within the Act. The question whether 
itis an independent trust is a difficult matter which must depend upon a variety 
of circumstances. The matters to be considered would be: (1) How and under 
what circumstances the institution was founded; (2) What was the original 
soure: of money from which the institution was built; (3) How it is maintained ; 
(4) Who are ihe beneficiaries; (5) How is the management done. If the institution 
is founded by an outside agency substantially with the aid of fund belonging 
to the agency and is maintained wholly or partly with the funds of that agency 
and is controlled by such outside agency, it would be difficult to hold that it is 
an independent public trust even if substantially the local people take the bene- 
fit. For this institution the land was donated no doubt by a resident of this 
State but substantially the buildings and other constructions were made by Shri 
Shankaracharya with funds of Shringeri Math; it is also maintained partly by 
funds belonging to that Math and is controlled by the head of that Math. We 
have, therefore, no hesitation in holding that it is not possible to hold that it is 
an independent trust. 

It is not really necessary for us to consider the contention of Mr. Amin that 
the Nasik institution is merley private property of Shri Shankarachary@ and is 
not ‘‘public trust’’. We may, however, shortly deal with the point. This question 
depends upon the provisions of the Act. Section 2(13) which defines a “‘public 
trust” is as follows: It means 
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“...an express or constructive trust for either a public religious or charitable pur- 
pose or both and includes a temple, a math, wakf, dharmada or any other religious or 
charitable endowment and a society formed either for a religious or charitable purpose 
or for both and registered under the Societies Registration Act, 1860.” 

The definition is not happily worded since a suggestion may be made that even 
private temple, math or wakf or religious or charitable endowment would be 
included within the definition since the word ‘‘public’’ does not precede any of 
these. However one cannot read only this clause. It must be fonstrued with 
due regard to the purpose and the scope of the Act and other provisions of the 
Act. In order that a ‘‘temple’’ and a ‘‘math’’ should be within the definition 
they must fall within the definitions in cls. (9) and (17). Clause (9) defines a 
‘math’ to mean an institution for the promotion of Hindu religion presided over 
by a person whose duty it is to engage himself in imparting religious instructions. 
or rendering spiritual service to a body of disciples or who exercises or claims 
to exercise headship over such a body and includes places of religious worship- 
or instruction, which are appurtenant to the institution. This definition is a 
reproduction in simpler form of the notions conveyed by the word ‘‘math’’ in 
Hindu Law. Similarly ‘‘temple’’ is defined to mean by whatever designation 
known and used as a place of public religious worship and dedicated to or for 
the benefit of or used as of right by the Hindu community or any section thereof 
as a place of public religious worship. This definition clearly brings out that 
the temple must be dedicated to the public use or it must be used by the Hindu 
community or a section of it as of right. In other words publie nature of the 
temple is sine qua non. Similarly the definition of the word ‘‘wakf’’ in el. 19 
excludes wakfs known as private wakfs. True it is that as to ‘‘religious or 
charitable endowments’’ no such distinction is made. But the «yery fact that 
maths, temples and wakfs even if private are religious endowments and yet are 
excluded must show that religious or charitable endowments intended to be 
ebvered by the definition must be public and not private. This would be evident. 
from the preamble which recites that the Act is enacted as it is expedient to 
regulate and to make better provision for the administration of public religious 
and charitable trusts in the State. This conclusion is further supported by the 
other provisions of the Act regarding the power of the Charity Commissioner 
over these trusts. In our view, therefore, the enumeration following the word 
‘*ineludes’’ in the definition of ‘‘public trust’? in el. (73) is illustrative and was 
not intended to extend the definition to private institutions. These are enumerat- 
ed as answer to a possible argument that they are not express trusts nor con- 
structive trusts. In our view, in order to amount to a ‘‘public trust”? within: 
the Act the institution must be for the benefit of the public or a section of it. 

The evidence consists only that of an officer of the Shringeri Math who holds: 
a general power-of-attorney from Shri Shankaracharya. It may be summarised 
thus: The principal Math is situated in the State of Mysore and as His Holiness. 
is a Sanyast he generally names the house properties with temples as ‘Maths’. 
The properties at Nasik, Panchavati are known as properties of Shringeri Math. 
The Samadhis have been constructed to look like temples, there is Sabha Mandap 
in which an image of Adya Shankaracharya is installed. All the expenses have 
been incurred by His Holiness from the income of the Shringeri Math and some- 
money was borrowed from Nasik creditors. Here religious instructions are not 
imparted and no spiritual service is rendered’ to any body of disciples. Some 
times people come there and if they are given admission they stay there for a 
short time. There being ‘Samadhis’ in these premises, there are some idols and 
occasional festivals but it is not a temple for purposes of publie worship. No 
member of the public is allowed to enter the place of worship but it is carried 
out by dhe Pujaris according to vedic usage. This property is being maintained. 
by the principal Math from the very beginning. The income consists of (1) rent 
earked by letting the property; (2) offerings made before the Samadhis; (3) 
grant from Nasik Treasury of Rs. 289 per year and (4) yearly grant of Rs.. 
460-1-0 from village Pimpalgaon Funji in Ahmednagar District. 
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One of the Sanads regarding the income of Pimpalgaon village is on record 
and it shows that the grant of the income of the village is made to Shri Shankara- 
charya clearly mentioning it to be for the expenses of the ‘Sansthan’ but the 
tenor of the document shows that the offering is made to the Shankaracharya 
himself. 

Since the institution must have been dedicated for the public benefit in order 
to be a public trust, the usual test that is laid down by decided cases must be 
applied. Dedication as such is not proved and in order that dedication may be 
inferred it must be shown that members of the community use the institution 
as of right even if it is to be regarded as atemple. The evidence is that no one is 
allowed to enter the institution as of right. The evidence also shows that re- 
ligious instruction is not imparted in this institution to disciples and hence it is 
not a Math. Mr. Kotwal, however, very emphatically argued that inasmuch as 
occasional festivals are held and there is religious worship of the deities by the 
Pujari, it must necessarily be regarded as a public trust. It is not unknown 
that even in private institutions religious worship is carried out and yet they 
cannot be regarded only on that ground to be public trusts. 

It was also argued by Mr. Kotwal that in any case it must be regarded as a 
‘Math’ or a property appurtenant to a ‘Math’. From the definition of the word 
‘“Math’’ it is clear that if no religious instruction is imparted at the place and 
no disciples are admitted for religious instructions, it does not satisfy the first 
part. Emphasis is, however, laid on the second part and it is argued that in 
any case it is a place of religious worship appurtenant to the Shringeri institu- 
tion. Now, when this part of s. 2(9) was enacted, it was intended to apply to 
such properties which were appurtenant to the main institution i.e. the ‘Math’ ` 
which was situated within the Bombay State. This property does not satisfy 
the main part of the definition and it being not attached to an institution which 
is a ‘Math’ within the Bombay State, even the second part is not satisfied. It is 
therefore, difficult to regard it as a public trust. 

However, if the main Shringeri Math is to be regarded as a public trust either 
under this Act or under the Trust Act applicable to the State of Mysore or by 
the general law, then this property belonging as it does to that Math and as the 
expenses are met from that Math must also be regarded as public trust property. 
We cannot, therefore, uphold the contention of Mr. Amin that it is the private 
property of Shri Shankaracharya. 

We, therefore, set aside the order made by the Assistant Charity Commissioner 
as confirmed by the Deputy Charity Commisioner and by the District Court and 
hold that the Nasik institution is not liable to be registered under the Bombay 
Public Trusts Act, 1950. Taking into account the peculiar nature of the case, 
we direct the parties to bear their own costs throughout. 


Order set aside. 


464 THE BOMBAY LAW REPORTER. [VoL. Lxv. 


Before Mr. Justice Patel and Mr. Justice Abhyankar. 


RANJIT PATIRAJ CHANBE v. BEHRAM SHERIAR IRANI.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Seca. 28, 
29A—Presdency Small Cause Courts Act (XV of 1882), Secs. 41, 46, 47, 49—Whether 
word “title” in s. 29A of Bom. Act covers every title plaintiff may allege to enable 
him to remain in possession of property—Plaintiff ejected by decree passed under 
Bom, Act filing suit in ordinary Court for declaration that he is entitled to remain in 
possession of property—Plaintif alleging that he was sub-tenant and *there was no 
privity of contract with landlord—Maintainability of suit. 


The defendant landlord filed a suit against the plaintiff in the Court of Small 
Causes at Bombay under the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947, for eviction on the ground that he was his tenant and that he was in arrears 
of rent for more than six months. The plaintiff contended that he was not the tenant 
of the defendant but was a tenant of a person who was a tenant of the defendant. 
The Court rejected this contention and passed a decree in favour of the defendant. 
The plaintiff then filed a suit in the City Civil Court at Bombay alleging that he was 
a sub-tenant, that he had no privity of contract with the defendant and that he should 
be declared to be entitled to remain in possession of the property. On the question 
whether the Court had jurisdiction to try the suit, it was contended by the plaintiff 
that the suit was maintainable under s. 29A of the Act as he was claiming a title to 
remain in possession of the property:— 

Held, that s. 29A of the Act does not refer to a title to remain in possession of the 
property but speaks of a title which must be such a title as does not only entitle a 
person to remain in possession but is outside the provisions of the Act and does not 
raise a question under the Act, ` 

that as on the pleadings in the case the question was whether the defendant was a 
tenant or a sub-tenant, the “claim fell within the ambit of the Act, and 

that, therefore’ the Court had no jurisdiction to try the suit. 

The word “title” in s. 29A of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, means only such title as is not covered by the provisions of the Act. 

K. M. Motwani v. Albert Sequeira, Babulal Bhurmal v, Nandram Shivram, Madhav- 
prasad Kalkaprasad v. Indirabai;’ Shivaling Gangadhar v. Navnitlal? Mehersingh Sethi 
v. Khurshed Satarawalla' Harswarup Khannamal v. Nandram,! Govindram Salamat- 
rai v. Dharampal’ and Jaswantlal v. “Western Comp. India”, * referred do. 


Tue facts are stated in the judgment. 


8. A. Sayed, for the appellant. 
C. N. Daji, with R. B. Ramchandram, for the respondents. 


Pareu J. This is an appeal from an order returning the plaint for presen- 
tation to the proper Court. The facts are as follows: The respondents-defend- 
ants are the owners of the suit property. They filed a suit against the appellant- 


plaintiff in the Court of Small Causes under the provisions of the Bombay Rents, ' 


Hotel and Lodging House Rates Control Act, 1947, for eviction on the ground 
that he was their tenant and that rent was in arrears for more than six months. 
The plaintiff contested the suit contending that he was not a tenant of the de- 
fendants but was the tenant of one Atmaram Sadashiv, who himself was a tenant 
of the defendants. The Court tried the issues which arose on these conflicting 
claims and came to the conclusion that the plaintiff was a tenant of the defend- 
ants and as he was found to be in arrears of rent for more than six months, the 
Court made a decree. The plaintiff carried the usual appeals available to him 
under the provisions of the Rent Act but failed. He then instituted the present 


“Decided, February 27, 1963. Appeal No. 4 (1958) 60 Bom. L R. 374. 
42 of 1963 from order. 5 (1954) 56 Bom. L.R. 640. 
1 (1958) 60 Bom. L.R. 1282. 6 (1955) 58 Bom. L.R. 288. 
2 (19658) 60 Bom. L.R. 964, 8.0. 7 (1951) 53 Bom. L.R. 386. 
3 (1953) 55 Bom. L.R. 21. 8 (1959) 61 Bom. L.R. 1087. 
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suit alleging that he was a sub-tenant of Atmaram Sadashiv, that he had no pri- 
vity of contract with the defendants and that he should be declared to be entitled 
to remain in possession of the property. He claimed necessary injunction res- 
training the defendants, their agents and servants from executing the warrant 
of possession in the rent suit. The trial Court holding that the Court had no 
jurisdiction returned the plaint for presentation to the proper Court. 

We will refer to the Bombay Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947, as the Rent Act and the Presidency Small Cause Courts Act, 
1882, as the*Pre. Sm. C. C. Act. 

Mr. Sayed has contended that such a suit is maintainable under the provi- 
sions of the Rent Act by reason of s. 29A of the Act. He argues that when 
special jurisdiction was created by s. 28, it was never intended to render those 
decisions final and since he was claiming a title to remain in possession of the 
property, the Court was in error in returning the plaint for presentation to 
the proper Court. 

We will assume that a right as a tenant is a title, though a Divisional Benth 
consisting of Chagla C. J. and Dixit J. have held in K. M. Motwani v. Albert 
Sequeira’ that :-— 

*_,.the protection which the Rent Act gives to a tenant or a sub-tenant is a personal 
right, not a right in property, and what the Explanation to s. 43 (of the Presidency Small 
Causes Courts Act) contemplates is title and not a personal right.” 

Section 28 is an all-embracing section creating special jurisdiction in the 
Courts mentioned in it. In Greater Bombay the jurisdiction under the Rent 
Act is given to the Court of Small Causes, Bombay, and it provides that that 
Court alone shall have jurisdiction (1) to entertain and try any suit or pro- 
ceeding between a landlord and a tenant relating to the recovery of rent or 
possession of any premises to which the provisiong of the Act apply, (2) to 
decide any application made, and (3) to deal with any claim or question aris- 
ing out of the Act or any of its provisions. It further provides that ‘‘no 
other Court shall have jurisdiction to entertain any such suit, proceeding or 
application or to deal with such claim or question.’’ By s, 29 elaborate provi~ 
sion has been made for testing the decision of the trial Court by appeal and 
revision, of course, in certain cases, limiting the right of appeal. Sub-section 
(3) of s. 29 gives power to a bench of two Judges of the Small Causes Court 
and elsewhere the District Court to call for the record of the order or decree 
in order to satisfy itself that the decision of the Court was according to law. 
Section 29A declares that nothing contained in s. 28 or s. 29 shall be deemed 
to bar a party from filing a suit in a competent Court to establish his title to 
the premises. 

It is contended that the word ‘‘title’’ is a word of large import and any 
and every title that the plaintiff may allege and which may enable him to re~ 
main in possession of the property must have been intended to be covered by 
this provision. In our view this is not so. The Legislature could never, after 
making these elaborate provisions conferring special jurisdiction on special 
Courts, have intended that another cycle of litigation must start which would 
enable the litigants to challenge the decisions made by these Courts. In any 
event, in the general interest of finality of decisions, it is but proper that such 
effect should not be given to legislative enactment by construction, if it can 
be avoided. Moreover, the Court must make an effort to harmonize the two 
provisions and avoid repugnancy, if possible. It would be proper, therefore, 
particularly in view of the bar of jurisdiction of any other Court to enter- 
tain any suit or proceeding where any question under the Act arises, to limit 
the content of the word ‘‘title’ occurring in s. 29A. The word ‘‘title’’? must 
then have a limited meaning and must only mean such title as does not fall 
within the provisions of the Act, ic. which is not a title based on tenancy or 
sub-tenancy. We are supported in this conclusion by the decision of the 


1 (1958) 60 Bom. L.R. 1282, at p. 1286. 
B.L.R.—80 ` 
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Supreme Court in Babulal Bhurmal v. Nandram Shivram® where their Lord- 
ships held :— 

“The suit contemplated in's. 28 of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, is not only a suit between a landlord and a tenant in which that rela- 
tionship is admitted but also a suit in which it is claimed that the relationship of a landlord 
and a tenant within the meaning of the Act subsists between the parties...On the other 
hand, in a suit where a question of title entirely arises out of the Act or any of its provi- 
sions, the jurisdiction to try such a suit is exclusively vested in the Courts specified in. 
s. 28 and no other. That is to say, a title which could not be established qutside the Act 
but which arose under the provisions of the Act by virtue of a claim made thereunder 
must be determined by a Court specified in s. 28 and a title de hors the Act may be deter- 
mined in any other Court of competent jurisdiction. By enacting s. 29A the Legislature 
clearly intended that no finality should be attached to the decision of a Court trying a 
suit under s. 28 on a question of title de hors the Act.” ' 

Mr. Sayed, however, relied upon Madhavprasad Kalkaprasad v. Indirabai> 
where an obstructionist having failed in a proceeding under the Rent Act in 
the Small Causes Court, filed a suit in the High Court for a declaration of 
his title as a sub-tenant and necessary injunction. A Division! Bench of this 
Court held, giving a very limited meaning to the words of s. 28, that such @ 
suit was maintainable. The learned Chief Justice said: 

“When the plaintiffs suit is a simple suit by a tenant complaining of being dispossess- 
ed by a landlord and claiming possession from him as against a trespasser, the suit is not 
a suit for possession contemplated by s. 28 of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947, and it, therefore does not fall within the ambit of the 


section.” 

In Shiveling Gangadhar v. Navnitlal*, the learned Chief Justice sitting sing- 
ly took a similar view. With respect, it omits from consideration important. 
portion of the section. The words are (1) ‘‘suit or proceeding relating to 
possession’, and (2) ‘‘any claim or question arising out of this Act or any 
of its provisions’. In (1), the words are not ‘‘suit or proceeding for posses- 
sion”. It seems to us that the decisions in 'Madhavprasad Kalkaprasad v. 
Indirabai and Shivaling Gangadhar v. Navnitlal cannot now be considered. 
binding in view of the decision of the Supreme Court in the case cited above. 
Clearly that case would now fall within the ambit of the principle stated by 
the Supreme Court in the above case and the suit would have to be thrown: 
out from the High Court. In a Division Bench consisting of Chagla C. J. and 
Shah J. in Mehersingh Sethi v. Khurshed Satarawalla> the learned Ohief 
Justice said (p. 548) :— 

“the jurisdiction of special Courts is not merely to try suits for the recovery of rent. 
or possession; but the jurisdiction is wider, because the jurisdiction is to try suits relating 
to the recovery of rent or possession”, 
thus placing emphasis on the words ‘‘relating to”. In Harswarup Khan- 
namal v. Nandram® a Division Bench consisting of Chagla C. J. and Dixit J. 
took the view that title contemplated by s. 29A was a title de hors the Act 
and if it arises by reason of the provisions of the Act then it is a title under 
the Act. The decisions are in conflict with the two referred to before, which. 
must be held to be no longer good law. 

Mr. Sayed argued that so far as his client was concerned he had no privity 
of contract with the defendants, and as long as the tenancy of the head tenant 
subsisted, he could not be evicted by the defendants and this was a question 
of title. It must be noted that s. 29A does not refer to a title to remain in 
possession of the property. It speaks of a title which must be such a title as 
does not only entitle him to remain in possession but is outside the provisions 
of the Rent Act and does not raise a question under the Act. The question: 

2 (1958) 60 Bom. L.R. 954, S.C. 5 (1954) 56 Bom. L.R. 640. 

6 (1955) 58 Bom. L.R. 288. 


3 (1958) 55 Bom. L.R. 21. 
4 (1958) 60 Bom. L.R. 374. 


1963.] RANJIT PATIRAJ V. BEHRAM (a.C.J.)—Patel J. 467 


whether a person is a tenant or a sub-tenant is necessarily a question which 
arises under the Rent Act. If he is a sub-tenant, then protection can only be 
given under the provisions of the Act and not otherwise. Under these circum- 
stances, even if a plaint be cleverly worded by the plaintiff, the Court has to 
consider the substance of the pleadings and decide the question as to whether 
or not the claim falls within the ambit of the Rent Act. To hold otherwise 
would enable every defendant who is defeated in a proceeding under the Rent 
Act going to the City Civil Court and saying that he was a trespasser and un- 
less a propeg decree is obtained in a proper Court having jurisdiction under 
the general law, he cannot be evicted and the whole cycle of litigation must 
start again. It is impossible to sustain a contention such as this. 


The same would be the position under ss. 46, 47 and 49 of the Presidency 
Small Cause Courts Act. While considering this aspect of the matter it has 
to be borne in mind that the Rent Act is a special Act dealing with a special 
subject-matter, viz., landlord and tenant, while the Presidency Small Cause 
Courts Act is a general Act, and by reason of the opening words of s. 28 pro 
tanto qua the special subject Rent Act will override and modify the provision 
of the latter Act. Thus, a landlord cannot recover possession under s. 41 of 
the Pre. Sm. C. C. Act. Similarly, ss. 46 and 47 will be governed by the over- 
riding provisions of s. 28 of the Rent Act, and a licencee against whom an 
application is filed under s. 41 of the Pre. Sm. C. C. Act must if he sues in 
trespass file the suit in the special Court under the Rent Act, if he alleges that 
the owner is not entitled to recover possession because of his being a tenant or 
a sub-tenant. In such a case he has not to claim protection of the Act, but 
allege a relationship of tenancy and whether admitted or not it would be a 
title under the Act. See Babulal Bhurmal v. Nandram Shivram. It cannot 
be denied that in such a case though the suit is filed by the tenant, it ‘‘relates’’ 
to recovery of possession of the premises. It must also be admitted that a 
claim to retain possession as tenant must be regarded as a ‘‘claim or question’’ 
arising out of the Act or its provisions. This being so, the special Court alone 
will have jurisdiction to entertain any such suit or to deal with any question. 
Similarly, s. 49 which enables a suit on title to be filed must also be deemed 
to be modified to the extent that if the title claimed by the plaintiff is that of 
a tenant, then the special Court alone will have jurisdiction. If, however, 
under ss. 46 and 49 title claimed is other than tenancy, such as that of mort- 
gage, co-ownership, ete., then suit will lie in ordinary Courts. Cased such as 
Govindram Salamatrat v. Dharampal” and Jaswantlal v. “Western Comp, 
India’’® are really not relevant since in these cases it was held that when 
plaintiff claimed possession on the ground that the defendant was a trespasser 
and the defendant contended that he was a tenant, the ordinary Court did not 
lose the jurisdiction, but if it was found that the defendant was a tenant, then 
jurisdiction to pass a decree in ejectment must be declined. 


It may be argued that originally in the Pre. Sm. C. C. Act, in ss. 47 and 49 
the words were ‘‘in the High Court’’ and by Bombay Act XLIV of 1948 the 
Act was amended and the words ‘‘City Civil Court’’ were also added and this 
was after the Rent Act of 1947 was enacted and, therefore, the Rent Act must 
be deemed to be repealed or modified to the extent of the inconsistency. This. 
contention also cannot have validity. Even to such cases generalia spectalsbus 
non derogant applies. A general Act is to be construed as not repealing a 
particular one, that is, one directed towards a special object or a special class 
of objects: Per Lord Hatherley-in Garnett v. Bradley.2 A general later law 
does not abrogate an earlier special one by mefe implication (Lancashire Asy- 
lums Board v. Manchester Corporation’®).... where there are general 
words in a later Act capable of reasonable and sensible application without 
extending them to subjects specially dealt with by earlier legislation... . 


7 (1951) 53 Bom. L.R. 386. 9 (1878) 3 pp- Cas. 944, at p: 950. 
8 (1959) 61 Bom. L.R. 1087. 10 [1900] 1 Q.B. 458, at p. 470. 
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that earlier and special legislation is not to be held indirecty repealed, altered, 
or derogated from merely by force of such general words, without any indica- 
tion of a particular intention to do so. (Seward v. ‘‘Vera Cruz’’'’ per Lord 
Selborne)—Maxwell on Interpretation of Statutes, 9th edn., p. 183. 

We may incidentally observe that the special jurisdiction, was created with 
the best of intentions, i.e., so as to decide these disputes within the shortest 
time, but it hag resulted, in the Bombay city particularly, in multiplicity of suits. 
After an application under s. 41 of the Pre. Sm. C. C. Act is filed and dis- 
posed of finally by the High Court, another cycle of proceedings i commenced 
in the City Civil Court on the ground of tenancy, with consequential waste of 
public time and money. Practically one-third the number of suits pending in 
the City Civil Court are of such nature. It is high time that the Rent Act 
is so amended as to enable an application under s. 41 of the Pre. Sm. C. C. Act 
or a suit for eviction against an alleged, licencee in the regular Court to be 
heard and decided by the special Court under the Rent Act, if a contention is 
raised by the defendant that he is a tenant. The amendment may take the 
form of a sub-section in s. 28 and may be as follows:— 

“( ) In any case where in a proceeding or a suit plaintiff seeks eviction on 

the ground that the defendant is a trespasser and the defendant contends that he is a 
tenant, the application or the suit shall be transferred to and be heard by the Court con- 
stituted under this section and it shall make such decree as the findings warrant. To such 
a decree the provisions of sections 29 and 29A shall apply.” 
The provision should be applied to pending proceedings and such suits pend- 
ing in regular Civil Courts should be directed to be transferred to Courts under 
s. 28 of the Rent Act. We earnestly hope that in publie interest the amend- 
ment will be made as early as possible. 

In our view, therefore, the order made by the learned trial Judge is correct 
and cannot be interfered with. 

The appeal fails and is dismissed with costs. Appeal dismissed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Tarkunde and Mr. Justice Shah. 


ICCHALAL SUKHADE v. STATE.* 

Sea Customs Act (VIII of 1878), Secs. 167(81), 167(8)—Person acquiring possession etc. 
of smuggled goods but who is not the smuggler—Whether intent to defraud Govern- 
ment of duty or evade any restriction as to import can be attributed to such person— 
Government whether can seize uncustomed goods at any time after their import and 
recover duty. ; 

Under s. 167(81) of the Sea Customs Act, 1878, an intent either to defraud the 
Government in respect of duty or to evade any prohibition or restriction in force 
as to import cannot be attributed to a person who acquires possession or who is con- 
cerned in carrying, removing, depositing, harbouring, keeping or concealing any 
goods long after they were smuggled and who is not the smuggler himself or one 
interested in the smuggler. 

Sitaram v. State,’ agreed with. 

Govindarajulu Naidu v. Secretary of State,’ Bruusgard Kiosteruds Dampskibs 
Aktieselkab v. Secretary of State, Beck v. Binks, R. v. Cohen’ and Sayce v. Coupe 
referred to, 

There is no general provision enabling the Government to seize uncustomed goods 
at any time after their import and to recover the duty which was payable thereon at 
the time of import. 


11 (1884) 10 App. Cas. 59, at p. 68. 1 [1962] A.I.R. Cal. 370. 

*Decided, February 13, 1963. Criminal 2 (1926) I.L.R. 50 Mad. 449 
Appeal No. 1359 of 1962, against the order of 3 (1939) 42 Bom. L.R. 532. 
conviction and sentence passed by V. M. 4 [1948] 2 All E.R. 1068 
‘Gehani, Presidency Magistrate, Special Court 5 [1951] 1 AH E.R. 203. 
No. 2, Esplanade, Bombay, in Oase No. 182/W 6 [1952] 2 AIL E.R. 715, 


of 1962. 
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Porus Mehta, with H. G. Mehta, for the appellant. 
V. H. Gumaste, Additional Government Pleader, for the State. 


TARKUNDE J. This appeal has been filed against an’ order of the Presidency 
Magistrate, Special Court No. 2, Esplanade, Bombay, convicting the appellant 
under s. 167(81) of the Sea Customs Act, 1878, and sentencing him to rigorous 
imprisonment for 12 months. At the relevant time the appellant was an em- 
ployee in a firm of bullion merchants carrying on business under the name 
Messrs. Ambalal Amichand & Co. One Ambalal Amichand was a partner of 
the firm. On the morning of December 14, 1960, the appellant went to the 
residence of Ambalal Amichand and came out after about 10 minutes. On 
account of some information which had been received, a Preventive Officer had 
kept a watch on the residence, and some time after the appellant came out of 
the residence he was accosted by the Preventive Officer. It was found that the 
appellant had a jacket under his singlet, and in that jacket he was carrying 
four packages of 25 bars of gold each, each bar weighing 10 tolas. When 
questioned about the source of the gold, the appellant stated at first that the 
gold was given to him by a stranger, but later on he made another statement 
to the effect that his employer, Ambalal Amichand, had sent him that morning 
to his residence and that the wife of Ambalal Amichand had given him the 
gold for the purpose of being carried to the shop of the firm. The gold was 
confiscated under s. 167(8) of the Sea Customs Act, 1878, and thereafter the 
appellant was prosecuted for the offence defined by s. 167(81) of the Act. | 

On the evidence led before him the learned Magistrate was satisfied in the 
first place that the gold which was being carried by the appellant was 
smuggled gold, that is to say, it was gold which hd been imported into India 
contrary to a notification by which the import of gold was restricted, and also 
that the gold was imported without payment of the import duty prescribed 
by the Indian Tariff Act, 1934. The learned Magistrate was also satisfied that 
the appellant knew that the gold which he was carrying was smuggled gold. 
On these findings the learned Magistrate held that the offence defined by 
s. 167(81) of the Sea Customs Act was established against the appellant. 

On behalf of the appellant Mr. Porus Mehta argued before us that even if 
it were assumed that the appellant in this case was in possession of smuggled 
gold and that he knew that it was smuggled gold, even then the appellant could 
not be convicted under s. 167(81) unless the intent specified in that provision 
was proved against him. In order to appreciate the argument of Mr. Porus 
Mehta, the relevant part of s. 167 (81) may be quoted :— 

“If any person knowingly, and with imtent to defraud the Government of any duty 
payable thereon, or to evade any prohibition or restriction for the time being in force 
under or by virtue of this Act with respect thereto acquires possession of, or is in any 
way concerned in carrying, removing, depositing, harbouring, keeping or concealing or 
in any manner dealing with any goods which have been unlawfully removed from a ware- 
house or which are chargeable with a duty which has not been paid or with respect to 
the importation or exportation of which any prohibition or restriction is for the time being 
in force as aforesaid...such person shall on conviction before a Magistrate be liable to 
imprisonment for any term not exceeding two years, or to fine, or to both.” 

In order to bring home the offence as defined above against the appellant, four 
ingredients of the offence had to be established in the present case. Firstly, 
it was necessary for the prosecution to show that the goods in question (the 
gold) were goods which were chargeable with a duty which had not been paid 
or with respect to the importation of which any prohibition or restriction was 
for the time being in force; secondly, that the appellant was carrying those 
goods; thirdly, that the appellant was doing so knowingly, that is to say, he 
knew that the goods were chargeable with a duty which had not been paid 
or that there was any prohibition.or restriction with respect to the importa- 
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tion of those goods; and fourthly that he was carrying the goods with the in- 
tent to defraud the Government of any duty payable thereon or to evade the 
prohibition or restriction which was for the time being in force with respect 
to their importation. According to Mr. Porus Mehta the first three ingre- 
dients mentioned above might have been established against the appellant, but 
not the fourth. It was not established that he had the intent either to defraud 
the Government of any duty payable on the gold or to evade any prohibition 
or restriction with respect to the importation thereof. 


e 

Considering first whether the intent to evade any prohibition or restriction 
with respect to the importation of the gold has been proved against the ap- 
pellant, it is common ground that there was at the relevant time in force a noti- 
fication issued under the Foreign Exchange Regulation Act, 1947 (which by 
virtue of s. 23A of that Act must be deemed to have been issued under s. 19 
of the Sea Customs Act, 1878) directing that gold shall not be brought or sent 
into India from any place outside India except with the general or special 
permission of the Reserve Bank. It may also be taken as common ground 
that the gold which the appellant was carrying on his person had been im- 
ported into India in contravention of the restriction imposed by this notifica- 
tion. On these facts, however, it cannot be assumed that when the appellant 
was carrying the gold he had the intent of evading the aforesaid restriction. 
The gold might have been imported years ago, so that the transaction of evad- 
ing the aforesaid restriction might have taken place long before the appellant 
was found carrying the gold. The gold was liable to confiscation under 
s. 167(8) of the Sea Customs Act, and in fact was confiscated after it was 


- seized from the appellant. That provision in so far as it is relevant says that 


“if any goods, the importation of which is for the time being restricted by or under 
Chapter IV of this Act, be imported into India contrary to such restriction, such goods 
shall be liable to confiscation”. 


When the appellant was carrying the gold in the inside pockets of his jacket, 
which was below his singlet, it was possible to hold that he had the intent to 
evade the confiscation of the gold under s. 167(8). That intent is, however, 
different from the intent which is required to be proved under e. 167(81). 
Since the restriction might have been evaded a long time back by the smuggler 
of the gold, it cannot be held that the appellant while carrying the gold had 
the intent to evade the said restriction. 


We are also unable to hold that the prosecution have succeeded in proving 
that the appellant while he was carrying the gold had the intent to defraud 
the Government of any duty payable thereon. There is no reason 10 suppose 
that the appellant himself had imported the gold. The appellant, therefore, 
could not have been personally liable for the duty payable on the gold. Nor 
was it shown that the unpaid duty could have been recovered from the gold 
which was seized from the appellant. Though we saw the relevant provisions 
of the Sea Customs Act, 1878, the Indian Tariff Act, 1934, the Land Customs 
Act, 1924, and the Indian Aircraft Act, 1934, we did not come across any pro- 
vision which authorises in general terms that customs duty could be recovered 
at any stage from the goods which are shown to have remained unecustomed. 
Uncustomed goods may pass from hand to hand and may reach innocent 
parties who are in bona fide possession thereof. It is, therefore, not surpris- 
ing that there is no general provision enabling the Government to seize un- 
customed goods at any time after their import and to recover the duty which 
was payable thereon at the time of import. The learned Additional Govern- 
ment Pleader was also not able to show us any such general provision. He 
argued that even in the absence of such provision the Government would have 
the right to file a suit for the recovery of the unpaid duty. It may be that 
such a suit could be filed by the Government against the person who imported 
the goods without paying the duty. It has not been shown in the present case 
that either the appellant or his employers were the importers of the gold. 


1963.] ICOHALAL V. STATE (A.CR.J.)—Tarkunde J. 471 


Since it is not shown that the duty which was payable on the gold at the time 
of its import was recoverable either from the appellant personally or from 
the gold which he was carrying, it cannot be held that the appellant had the 
intent to defraud the Government of any duty payable on the gold when he 
was carrying the same. 

The learned Additional Government Pleader then argued that even sup- 
posing that the duty as such could not have been recovered from the gold 
which the bppellant was carrying, the gold could have been confiscated on the 
ground that it had escaped duty. The learned Additional Government Pleader 
further argued that confiscation of goods on the ground that they were un- 
customed could be regarded as a mode of recovering the duty payable thereon 
and that the appellant could be held to have the intent to defraud the Govern- 
ment of the duty payable on the gold if he had the intent to prevent its confis- 
cation on the ground that it had escaped duty. Now, in the first place there 
is no provision of general applicability to the effect that if any goods are found 
to have been imported at some time in the past without the payment of the 
duty which was payable thereon, they can be confiscated by the Government. 
The absence of such a general provision is not surprising. Uncustomed goods 
might, in the course of time, go into possession of innocent parties and it is 
hardly to be expected that the Legislature would make a provision that such 
goods could be simply confiscated by the Government from whoever was found 
in possession thereof. In support of his argument -that uncustomed goods 
could be confiscated at any time and from any person, the learned Additional 
Government Pleader relied on the provisions of s. 167(2) and s. 167(36) of 
the Sea Customs Act, 1878. He also pointed out that similar provisions apply 
to goods imported by land or by air in consequence of certain provisions of 
the Land Customs Act, 1924, and the Indian Aircraft Act, 1934, respectively. 
We find, however, that these provisions enable thå goods to be confiscated) in 
certain specific circumstances. Those circumstances did not obtain in the pre- 
sent case. We must, therefore, hold that the gold which was being carried by 
the appellant could not have been seized and confiscated on the ground that 
it had escaped duty. Needless to say, we are not here considering the liability 
of the gold to be confiscated under s. 167(8) of the Sea Customs Act on the 
ground that it was imported contrary to the restriction imposed on its import. 

Supposing, moreover, that the gold could have been confiscated on account 
of its having escaped the customs duty, the intent to evade its confiscation can- 
not be equated with the intent to defraud the Government of the duty pay- 
able thereon. In support of his argument that confiscation of the goods in 
these circumstances is a mode of recovering unpaid duty, the learned Addi- 
tional Government Pleader relied on the decision in Govindarajulu Naidu v. 
Secretary of State.' In that case a suit was filed in the Madras High Court 
against the Secretary of State for India in Council for the recovery of money 
which was derived by the Government from the sale of smuggled goods which 
had been seized and confiscated. It was held that the suit was not maintain- 
able by reason of s. 106(2) of the Government of India Act, 1915. Under that 
section the High Court had no jurisdiction in any matter ‘‘concerning the 
revenue or concerning any act done or ordered to be done in the collection 
thereof according to the usage and practice of the country or the law for the 
time being in force’’. It was held that the recovery of money by the sale of 
smuggled goods was a matter concerning the revenue or concerning any act 
done or ordered to be done in the collection thereof. The word ‘‘revenue’’ is 
much wider than the word ‘‘duty’’. It seems clear that the money recovered 
by the sale of the confiscated smuggled goods concerned the revenue of the 
Government. It cannot, however, be said that this decision supports the view 
that the recovery of money by the sale of confiscated smuggled goods amounts 
to the recovery of the duty which was payable on those goods. The learned 

1 (1926) I.L.R. 50 Mad. 449. 
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Additional Government Pleader also relied on the decision of this Court in 

Bruusgaard Krosteruds Dampskibs Aktieselskab v. Secretary of State.2 This 

decision adopts the view of the Madras High Court referred to above and does 

BOE SDD OT the argument of the learned Additional Government Pleader any 
er. 

We are, accordingly, of the view that the prosecution have failed to prove 
that the appellant when he was carrying the gold had the intent either to 
defraud the Government of any duty payable thereon or to evade A restric- 
tion which was then in force with respect to its import. It seems ebvious that, 
generally speaking, such an intent cannot be attributed to a person who 
. acquires possession or who is concerned in carrying, removing, depositing, 
harbouring, keeping or concealing any goods long after they were smuggled, 
and who is not the smuggler himself or one interested in the smuggler. A 
person who is concerned with the transaction of smuggling the goods might 
have the intent either to defraud the Government of any duty payable there- 
on or to evade any prohibition or restriction to the importatiom thereof. We 
find that this view was recently adopted by a Division Bench of the Calcutta 
High Court in Sitaram v. State”. That was also a case of smuggled gold 
and the learned Judges were concerned with the question whether the mere posses- 
sion of smuggled gold without proof that the accused had any hand in carry- 
ing the same into this country, is sufficient to bring the accused within cl. (87) 
of s. 167 of the Sea Customs Act. The learned Judges observed (p. 374): 

“|. As the clause stands, it is necessary that the person should have the intent either 
to defraud the Government in respect of duty ie. to evade payment of duty, or to evade 
any prohibition or restriction in force as to import. The clause therefore requires that 
the pergon should be a direct importer or concerned in some way in importing.” 

The above decision of the Caleutta High Court was cited before the learned 
Magistrate who convicted the appellant in the present case. The learned 
Magistrate differed from the Calcutta view by relying on certain English pre- 
cedents. The English cases cited before him were Beck v. Binks,* and R. v. 
Cohen.© The learned Additional Government Pleader cited before us a sub- 
sequent decision of the Queen’s Bench Division in Sayce v. Coup. Now, 
these decisions relate to the scope and effect of s. 186 of the Customs Consolida- 
tion Act, 1876 (Vide Halsbury’s Statutes of England, 2nd edn., Vol. 21, page 
327). A reference to the wording of s. 186 of the Customs Consolidation Act 
shows that the scope of that section is much wider than the scope of s. 167(8/) 
of the Sea Customs Act, 1878. Under s. 186 of the Customs Consolidation Act, 
1876, a person can be punished if he 

“shall knowingly harbour, keep or conceal...any prohibited, restricted or uncustomed 
goods, or any goods which shall have been illegally removed without payment of duty 
from any warehouse or place of security in which they may have been deposited; or 
shall knowingly acquire possession of any such goods”. . 

Under another clause of that section a person can also be punished if he 

“shall be in any way knowingly concerned in carrying, removing, depositing, conceal- 
ing, or in any manner dealing with any such goods with intent to defraud Her Majesty 
of any duties due thereon, or to evade any prohibition or restriction of or application to 
such goods.” : 

Thus, knowingly to acquire possession of uncustomed goods is by itself a com- 
plete offence under s. 186 irrespective of any intent to defraud Her Majesty 
of the duties payable thereon. It may be that the intention of those who 
drafted s. 167(87) of the Sea Customs Act was to introduce a similar provi- 
gion in the Indian Act. It is clear, however, that if that was the intention, it 
was not properly carried into effect. Under the Indian provision it is not 
an offence to knowingly acquire possession of uncustomed goods unless this 


2 (1939) 42 Bom. L.R. 532. 5 [1951] 1 AN E.R. 203. 


3 [1962] ALR. Cal. 370. 6 [1952] 2 All E.R. 715. 
4 [1948] 2 All E.R. 1058. 
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was done with the intent to defraud the Government of the unpaid duty. It is 
also possible that provisions for the recovery of unpaid duty are not the same in 
Great Britain. The English decisions relied upon by the learned trial Magis- 
trate and cited before us do not, therefore, provide a sure guidance in deciding 
the scope of s. 167(8/) of the Sea Customs Act, 1878. 

It may further be observed that the Sea Customs Act, 1878, by which the present 
case is covered, as well as several other Acts, have now been repealed and re- 
. placed by the Customs Act, 1962. Section 185 of the Customs Act, 1962, cor- 
responds with s. 167(8/) of the Sea Customs Act, 1878. The intent to defraud 
the Governmtnt of the duty payable on the goods in question, or to evade 
any prohibition or restriction to the importation or exportation of the goods, 
is no longer an ingredient of the offence defined by that section. The type 
of difficulty which the prosecution had to face in the present case is, therefore, 
not likely to arise in a case under s. 135 of the Customs Act, 1962. 

Since we agreed with Mr. Porus Mehta that one of the ingredients of the 
offence has not been proved against the appellant, we did not hear, him on 
the other grounds of the appeal. 

In the result, the appeal is allowed and the order of conviction and sentence 
passed against the appellant:set aside. Bail bond cancelled. Appeal alowed. 


CRIMINAL REVISION. 


Before the Hon’ble Mr. H. K. Chainani, Chief Justice, and Mr. Justice Naik. 
NARAYAN KRISHNAJI MARULKAR 


v. 
THE STATE OF MAHARASHTRA.* 

Bombay Prohibition (Medical Examination and Blood Test) Rules, 1959. Rule 4—Bombay 
Prohibition Act (Bom. XXV of 1949), Secs, 129A, 129B—Provisions of r. 4 whether 
mandatory—Blood sent for examination to Chemical Analyser less than quantity spe- 
cified in r. 4 and beyond period mentioned in rule—Certificate issued by Chemical 
Analyser—Admissibtlity in evidence of. 

The provisions of r. 4 of the Bombay Prohibition (Medical Examination and Blood 
Test) Rules, 1959, are directory and not mandatory. 

Where the breach of the rule is guch that it is not likely to affect the test or the 
result of the analysis, it may be disregarded. On the other hand, if the provision of 
the rule, which is not complied with, is one which may affect the result of the test or 
which makes it doubtful whether the certificate shows correctly the percentage of alco- 
hol in the blood of the accused person at the time when it was collected, the certificate 
must be rejected and should not be used as evidence of the facts stated therein. Each 
case must, therefore, be considerded on its own facts and in each case it must be 
seen whether the breach of the rule is such as has or may have affected the result of 
the test or has otherwise caused prejudice to the accused. 

Where the sample of the blood of an accused person is sent by the medical officer 
to the Chemical Examiner about two and a half months after it had been collected, it 
is a serious contravention of r. 4(2) of the Bombay Prohibition (Medical Examination 
and Blood Test) Rules, 1959, and if the certificate of the Chemical Analyser is the 
only evidence about the percentage of alcohol in the blood of the accused, it would 
be difficult to rely upon it. | t 

The Chemical Analyser’s certificate will not be inadmissible in evidence merely 
because the quantity of blood collected was smaller than that prescribed by r. 4(1) 
of the Bombay Prohibition (Medical Examination and Blood Test) Rules, 1959. 

Punjab Co-operative Bank Ltd. v. Commissioner of Income-tax, Lahore’ and Tha- 
kur Pratap Singh v. Shri Krishna Gupta, referred to. 

“Decided, April 30,1963. Criminal Revision order of conviction and sentence passed by 
Application No. 749 of 1962 (with Cmminal M. 8. Vaidya, Judicial Magistrate, First Class, 
Appeal Nov 856 of 1962), from the orders Karad, in Cri al Case No. 2074 of 1961. 
passed by G. K. Patankar, Additional Sessions 1 (1940) 43 Bom. L.R. 372, P.O. 


Judge, Satara, m Criminal Appeal No. 78 of 2 [1955]28.C.R. 1029. 
1962, partially allowing the appeal agamst the 
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Tue facts appear in the judgment. 


H. D. Gole, for the accused. 
Y. H. Gumaste, Additional Government Pleader, for the State. 


CHAINANI C. J. These two matters have been heard together, as they raise a 
common question of law in regard to the admissibility in evidence of a certi- 
ficate issued by a Chemical Examiner under s. 129A of the Bombay Prohibi- 
tion Act, in cases in which there has been a breach of the Bombay Prohibi- 
tion (Medical Examination and Blood Test) Rules, 1959, made “by the State 
Government under cl. (w) in sub-s. (2) of s. 143 of the Act. In Criminal 
Appeal No. 856 of 1962, the medical officer, to whom the accused had been 
sent for examination under sub-s. (Z) of s. 129A of the Act, collected 3 e.c. 
of his blood instead of 5 c.c. as required by r. 4 of the rules referred to above. 
In the other case, Criminal Revision Application No. 749 of 1962, the blood 
of the accused collected by the medical officer on April 13, 1961, was not 
sent to the Chemical Examiner until July 6, 1961. Under r. 4 it should have 
been sent so as to reach the Chemical Examiner within seven days from the 
date of its collection. In both these cases the question therefore arises whe- 
ther the certificate issued by the Chemical Examiner could be used as evi- 
dence of the facts stated in the certificate under s. 129B of the Act. 

In order to answer this question it is necessary to refer to the relevant pro- 
visions of the Act. Sub-section (2) of s. 66 provides inter alia that where 
im any trial of an offence under el. (b) of sub-s. (Z) for the consumption of 
an intoxicant, it is alleged that the accused person consumed liquor, and it is 
proved that the concentration of alcohol in the blood of the accused person 
ig not less than 0.05 per cent. weight in volume, then the burden of proving 
that the liquor consumed was a medicinal or toilet preparation, or an anti- 
septic preparation or solution, or a flavouring extract, essence or syrup, con- 
taining aleohol, the consumption of which is not in contravention of the Act 
or any rules, regulations or orders made thereunder, shall be upon the accused 
person, and the Court shall in the absence of such proof presume the con- 
trary. Under this section, therefore, if it is proved that the concentration of 
aleohol in the blood of the accused person was not less than 0.05 per cent. 
weight in volume, then a presumption is to be drawn that the liquor consumed 
by the accused was liquor, the consumption of which is prohibited under the 
Act and the burden is upon the accused to rebut that presumption. This 
section does not, however, say anything about the mode of proof or the manner 
in which the prosecution should prove that the concentration of alcohol in 
the blood of the accused person was not less than 0.05 per cent. It does not 
say that the only way the prosecution can prove this fact is by producing the 
certificate of the Chemical Examiner under s. 129B of the Act. It is, there- 
fore, open to the prosecution to prove this fact in any manner they are able 
to do so. It has been urged before us that no presumption can be drawn 
under this sub-section when the certificate issued by the Chemical Examiner 
is for any reason inadmissible in evidence. This argument cannot be accepted 
because, as I have just stated, sub-s. (2) of s. 66 does not prescribe the manner 
in which the prosecution shopld prove the extent of the concentration of 
alcohol in the blood of the accused person. 

Sub-section (J) of s. 129A empowers a Prohibition Officer (duly empowered 
jn this behalf) or a Police Officer to produce the accused person before a 
registered medical practitioner authorised by the State Government in this 
behalf for the purpose of his being medically examined or for his blood being 
collected for being tested for determining the percentage of alcohol in the 
blood. Sub-section (2) is in the following terms :— 


“The registered medical practitioner before whom such person has been produced 
shall examine such person and collect and forward in the manner prescribed the blood of 
such person, and furnish to the Officer by whom such person has been produced, a certi- 
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ficate in the prescribed form containing the result of his examination. The Chemical 
Examiner or Assistant Chemical Examiner to Government, or other Officer appointed under 
sub-section (1) shall certify the result of the test of the blood forwarded to him, stating 
therein, in the prescribed form, the percentage of alcohol, and such other particulars as 
may be necessary or relevant.” 

This sub-section, therefore, lays down that the blood is to be collected and for- 
warded to the Chemical Examiner in the manner prescribed. Sub-section (8) 
of this sectiqn states that nothing in this section shall preclude the fact that 
the person accused of an offence has consumed an intoxicant from being proved 
otherwise than in accordance with the provisions of this section. This sub- 
section, therefore, makes it clear that the fact that the accused person has con- 
sumed an intoxicant may be proved otherwise than by his being medically 
examined or otherwise than by his blood being collected and examined in the 
manner laid down in this section. 

Section 129B states that any document purporting to be a certificate under 
the hand of a registered medical practitioner or the Chemical Examiner or 
Assistant Chemical Examiner to Government, under s. 129A, may be used es 
evidence of the facts stated in such certificate, but the Court may, if it thinks 
fit, and shall, on the application of the prosecution or the accused person, 
summon and examine any such person as to the subject-matter of his certi- 
ficate. This section enables the prosecution to produce the certificate of the 
Chemical Examiner issued under s. 129A of the Act and use it as evidence of 
the facts stated in such certificate without examining the medical officer who 
had collected the blood and even without examining the Chemical Examiner 
who had examined that blood. 

The manner in which blood of an accused person is to be collected and for- 
warded to the Chemical Examiner has been preserjbed by r. 4 of the Bombay 
Prohibition (Medical Examination and Blood Test) Rules, 1959. This rule is 
in the following terms: 


“Manner of collection and forwarding of blood.— 

(1) The registered medical practitioner shall use a syringe for the collection of the 
blood of the person produced before him urfder r. 3. The syringe shall be sterilised by 
putting it in boiling water before it is used for the aforesaid purpose. He shall clean with 
sterilized water and swab the skin surface of that part of such person’s body from which 
he intends to withdraw the blood. No alcohol shall be touched at any stage while with- 
drawing blood from the body of the person. He shall withdraw not less than 5 c.c. of 
venous blood in the syringe from the body of the person. The blood collected in the 
syringe shall then be transferred into a phial containing anti-coagulant and preservative 
and the phial shall then be shaken vigorously to dissolve the anti-coagulant and preser- ' 
vative in the blood. The phial shall be labelled and its cap sealed by means of sealing wax 
with the official seal or the monogram of the registered medical practitioner. 

(2) The sample blood collected in the phial in the manner stated in sub-rule (1) shall 
be forwarded for test to the Testing Officer either by post or with a special messenger 
so as to reach him within seven days from the date of its collection. It shall be accom- 
panied by a forwarding letter In Form ‘B’ which shall bear a facsimile of the seal or 
monogram used for sealing the phial of the sample blood.” 

The question which we have to consider is whether this rule is mandatory 
or whether its provisions are only directory. The distinction between a man- 
datory and a directory enactment is that a mandatory enactment must be 
obeyed or fulfilled exactly, but it is sufficient if a directory enactment be obey- 
ed or fulfilled substantially, see, Punjab Co-operative Bank Ltd. v. Commis- 
stoner of Income-taz, Lahore.) As observed. by Bose J. in Thakur Pratap 
Singh v. Shri Krishna Gupta,? some rules are vital and go to the root of the 
matter; they cannot be broken; others are only directory and a breach of them 
can be overlooked provided there is substantial compliance with the rules read 
as a whole and provided no prejudice ensues, and when the Legislature does 


es 


1 (1940) 43 Bom. L.R. 372, P.C. 2 [1855] 2 8.C.R. 1029. 
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not itself state which is which, Judges must determine the matter and exer- 
cising a nice discrimination, sort out one class from the other along broad 
based commonsense lines. In the present case, sub-s. (2) of s. 129A states 
that the medical practitioner ‘‘shall’’ collect and forward blood in the pres- 
cribed manner. The use of the word ‘‘shall’’ in this sub-section and in r. 4 
undoubtedly lends support to the argument that the provisions of the rule 
should be strictly complied with. Section 66(2) as well as sub-s. (2) of 
s. 129A enable the prosecution to prove the extent of concentration of aleohol 
in the blood of an accused person otherwise than by the produé@tion only of 
the certificate of the Chemical Examiner under s, 129A. The primary object 
of r. 4 is to ensure that the blood is collected in such a way that the test in 
regard to the percentage of alcohol in it is not vitiated by anything done in 
the process of collection. The rule also provides for anti-coagulant and pre- 
servative being added so that. the quantity of alcohol in the blood does not 
change on account of the delay in despatching it to the Chemical Examiner 
or on account of the delay in its being examined by the Chemical Examiner. 
It also lays down certain safeguards for the accused person, such as that the 
phial shall be labelled and its cap sealed and that it should reach the Testing 
Officer within seven days from the date of its collection. Having regard to 
the purpose for which the rule has been made, it seems to us that if the blood 
is collected and forwarded to the Chemical Examiner in a manner which makes 
it possible to ascertain with accuracy the percentage of alcohol in the blood 
at the time of its collection, substantial compliance with the provisions of r. 4 
should be regarded as sufficient. In our opinion, the provisions of rule 4 are 
directory and not mandatory. To hold otherwise may result in injustice in 
some cases. For instance, no prejudice is caused to the accused when instead 
of not less than 5 c.c. a smaller quantity, 44 c.c. of his blood are collected. 
An affidavit has been filed before us, in which the Assistant Chemical Analyser 
has stated that\ the Chemical Analyst will be able to give a correct analysis, 
if he is supplied with 2 c.c. of blood and that a larger quantity has been pres- 
cribed by the rule by way of abundant caution. Consequently, it will not be 
reasonable to hold that even such a minor breach of the rule should render 
the certificate of the Chemical Examiner inadmissible in evidence. In each 
case, therefore, the substance of the matter should be looked at. Where the 
breach of the rule is such that it is not likely to affect the test or the result 
of the analysis, it may be disregarded. On the other hand, if the provision 
of the rule, which is not complied with, is one which may affect the result of 
the test or which makes it doubtful whether the certificate shows correctly the 
percentage of alcohol in the blood of the accused person at the time when. it 
was collected, the certificate must be rejected and should not be used as evi- 
dence of the facts stated therein. Hach case must, therefore, be considered on 
jts own facts and in each case it must be seen whether the breach of the rule 
jg such as has or may have affected the result of the test or has otherwise caus- 
ed prejudice to the accused. 

We will now consider the facts of the two cases. In Criminal Revision Appli- 
cation No. 749 of 1962, the sample of the blood of the accused was sent to the 
Chemical Examiner over two and a half months after it had been collected. 
This was a serious contravention of sub-r. (2) of r. 4 and if the certificate of the 
Chemical Analyser was the only evidence about the percentage of alcohol in the 
blood of the accused, we would have found it difficult to rely upon it. In this 
ease, however, the prosecution have examined both Dr. Nagarkar, who had 
collected the blood, and also the Assistant Chemical Analyser Mr. Chitale, who 
had tested the blood. The evidence of Dr. Nagarkar makes it clear that the 
phial, which was sent to the Chemical Analyser, was the phial in which he had 
collected the blood of the accused. Mr. Chitale has stated in his evidence that 
the phial, which he received, was the standard phial supplied by his Department. 
He has further stated that the standard phial is supplied along with a preser- 
vative Sodium Chloride and anti-coagulant Potassium oxalate and that when these 
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preservatives and anti-coagulants are added, the blood: remains in the same condi- 
tion all the time. According to this evidence, therefore, the delay in sending 
the blood of the accused to the Chemical Analyser has not increased the percent- 
age of alcohol in the blood or affected the result of the analysis. Also in this 
case the prosecution do not rely upon the certificate alone in order to prove that 
the concentration of alcohol in the blood exceeded 0.05 per cent. weight in volume. 
They rely upon the evidence of Mr. Chitale, who himself had examined the blood. 
His evidence shows that the blood of the accused contained .057 per cent. of alco- 
hol. The corfviction of the accused cannot, therefore, be set aside merely on the 
ground that the accused’s blood was sent to the Chemical Analyser about two 
and a half months after it had been collected. As the concentration of alcohol 
in the blood of the accused exceeded .05 per cent. the burden was upon the 
accused to show that what he had consumed was not prohibited liquor. He has 
not discharged that burden. He was, therefore, rightly convicted. 

[Eis Lordship after determining the question of sentence, proceeded :] 

I may add that even though the delay in sending the accused's blood to the 
Chemical Analyser for examination has not resulted in the conviction being set 
aside, it was not right on the part of the medical officer to delay the despatch of 
the blood to the Chemical Analyser for such a long period. It is the duty of 
every Medical Officer to comply with the rules. 

In the other case, Criminal Appeal No. 856 of 1962, the accused was acquitted 
by the trial Magistrate principally on the ground that the Chemical Analyser had 
not mentioned in his certificate the factual data on which he had based his 
conelusions and had not given the reasons for his conclusions. The view taken 
by the trial Magistrate on this point is not correct, see State v. Ramsingh.S The 
Chemical Analyser’s certificate shows that the concentration of alcohol in the 
plood of the accused was .069 per cent. The burden was, therefore, upon the 
accused to show that what he had consumed was elcohol, the consumption of 
which is not prohibited by the Act. He has not discharged that burden. It has, 
however, been urged on his behalf that the Chemical Analyser’s certificate should 
be disregarded, as the medical officer, who had collected the blood of the accus- 
ed, had collected only 3 c.c. and not 5 c.c. as required by r. 4. The collection 
of a smaller quantity of blood has, however, not caused any prejudice to the 
accused, nor has it affected the result of the analysis. Consequently, the Chemi- 
cal Analyser’s certificate would not be inadmissible in evidence, merely because 
the quantity of blood collected was smaller than that prescribed. In our opi- 
nion, therefore, the acquittal of the accused was wrong. 

{The rest of the judgment is not material to the report.] 


CRIMINAL REFERENCE. 
[NAGPUR BENCH] 


Before Mr. Justice Abhyankar. 


THE STATE OF MAHARASHTRA v. TANBA SADASHIO KUNBI* 
Indian Penal Code (Act XLV of 1860), Sec. 448—Accused Vice Chairman of School Com- 
mittee entering school premises and beating students attending school—Accused on 
being reprimanded by head-master, abusing and attempting to assault latter—Convic- 
tion of accused under s. 448 whether sustainable. 


The accused was a Vice Chairman of the Committee of a municipal school and the 
complainant was the head-master of the school. The nephew of the accused who 
‘was studying in the school had a quarrel with two other boys in the school and one 


3 (1962) 64 Bom. L.R. 451, No. 22 of 1962, agaist the order of conviction 

December 14, 1962. Criminal and sentence passed by V. B. Majge, Judical 

Reon No. 37 of 1962, made by M. K. Joshi, Magistrate, First Claas, Wardha, m Criminal 
Sessions Judge, Wardha, in Crimimal Revision Case No. 1959 of 1962, 
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day the accused came to the school during the absence of the head-master and beat 
the two boys. When the head-master returned he was informed about this incident 
and he reprimanded the accused, who was still on the school premises, on his be- 
haviour. The accused thereupon started abusing the head-master, attempted to use 
physical force against him and threatened that he would harm him as soon as he 
came out of the school premises. The accused, on these facts, was prosecuted and 
convicted under ss. 448 and 506 of the Indian Penal Code, 1860. On the question 
whether the conviction of the accused under s. 448 was sustainable:— 

Held, that as the accused had entered the school premises, which were in possession: 
and control of the head-master, with the avowed purpose of giving a® thrashing and 
he had actually beat the two boys and further that he had insulted the head-master 
by abusing him and he also wanted to beat him, proved criminal intention on the 
part of the accused which made the trespass committed by him a criminal trespass 
within the meaning of ss. 441 and 442 of the Indian Penal Code, and 

that, therefore, the conviction of the accused under s. 448 of the Code was proper. 


Tum facts appear in the judgment. 
7 
G. R. Mudholkar, Additional Government Pleader, for the State. 


ABHYANKAR J. The Sessions Judge, Wardha, has recommended by this re- 
ference that the conviction of the non-applicant Tanba under s. 448, Indian 
Penal Code, should be quashed. It is not possible to accept this reference. 

The facts leading to the prosecution and the reference are somewhat unusual 
and require to be noticed in detail. One Shri Anna Choudhari was a Head- 
Master of a municipal school at village Mirapur in Wardha district. The accused 
Tanba is alleged to be a Vice Chairman, of the School Committee. The accused 
has a nephew by name Bandu, who is studying in the school. On March 19, 1962 
during the recess time there was some kind of quarrel between the nephew of 
the accused on the one hand and two other boys, Gunwant and Punjab, on the 
other. The accused came into the school while the Head-Master was absent and 
he beat the two boys, Gunwant and Punjab. In the meantime, the Head-Master 
returned at about 2-15 P.M. The accused was in the school. The two boys were 
weeping. On inquiries.they informed the Head-Master that they were beaten 
by the accused Tanba. On this the Head-Master reprimanded the accused that 
as a respectable person he should not have trespassed in the school and beaten 
the boys. The accused was incensed at this, and he started abusing the Head- 
Master and tried to catch hold of his shirt and was about to use physical force. 
The Head-Master pushed back the accused and the accused went away abusing. 
He also threatened the Head-Master with physical harm as soon as he came out of 
the school. The complainant Shri Choudhari immediately made a report in the 
Police Station and a copy of the report was sent to the Janapad authorities. The 
Police Sub-Inspector made inquiries, and he prosecuted the accused Tanba under 
ss. 448 and 506, Indian Penal Code. At the trial the Head“Master and the boys 
concerned were examined. It was obvious that the boy Punjab had been won 
over and had to be declared hostile, but he supported substantially a part of 
the prosecution case. Similarly, another witness by name Shriram was also- 
won over and had to be declared hostile. The defence of the accused was one 
of total denial. He did not admit that he went into the school or had anything 
to do with the beating of the two boys. His case was that all along he was at 
home and that it was his sister-in-law who wanted to chastise the boys. He 
alleged that the false complaint was made against him because of some village 
dispute. 

The learned trying Magistrate accepted the prosecution case, convicted the 
accused on each count and sentenced him to pay a fine of Rs. 25. 

The accused challenged his conviction by a revision petition before the Sessions. 
Judge. The learned Sessions Judge has found that the conviction under s. 506, 
Tndian Penal Code, was proper and there is no case for interference with that 
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finding. As regards the conviction under s. 448, Indian Penal Code, the learned 
Sessions Judge has observed as follows :— 

“It is admitted by the complainant that the accused was Vice-Chairman of his school. 
If that was so he had a right to enter into the premises of the school. It cannot be said 
that his entry was wrongful, The important ingredient of the offence under Sec. 448, 
I.P.C., therefore, is missing...I am, therefore, of the view that the conviction under 
Sec. 448, I.P.C., requires to be quashed since the prosecution has not led any evidence 
to prove criminal intention on the part of the accused to enter the premises and cause any 
injury to anytédy. Even, the intention to intimidate the complainant arose at the spur 
of the moment during the wordy quarrel between them. I, therefore, think that this is 
a fit case for a report being made to the High Court with a recommendation to quash 
the conviction under Sec. 448, I.P.C.” 

It is not possible to accept the recommendation. The learned Sessions Judge 
has failed to see that as Head-Master of the school the complainant was in posses- 
sion and control of the school premises. He had to maintain the discipline of 
the school and the sanctity of the institution. Even assuming that the accused 
was an. Office-bearer of the Committee which may be supervising the school, the 
accused could certainly have no right to go into the school and beat any of the 
students by way of revenge because his own nephew had complained of being 
beaten by other boys. The only thing—and the proper thing—that the accused 
could have done was to make a complaint to the Head-Master on behalf of his 
nephew if he so intended. Instead, he preferred to take the law into his own hands 
and create a scene in the school in the presence of other students and teachers. 
What is worse, when the Head-Master told him that it was not becoming of any 
citizen, much less an office-bearer of an institution, to come into the school pre- 
mises and start belabouring the boys in absence of the teacher, he started abusing 
the Head-Master and also wanted to assault him. Sven though the initial entry 
of the accused may be considered innocuous, of which also there is grave doubt, 
as he is proved to have gone in the premises with the avowed purpose of giving a 
thrashing and actually beat the boys, his continuance there was certainly with the 
intention of annoying and insulting the teacher. He did insult the teacher by in- 
dulging in abuses and also wanted to beat him. It is, therefore, difficult to see 
in face of this evidence how it could be held that there was lack of evidence to 
prove a criminal intent on the part of the accused. 

There is no evidence on record either that even in his capacity as a Vice- 
Chairman of the School Committee the accused had any legal right to remain 
on the school premises when the Head-Master reprimanded him about his con- 
duct in coming into the school and beating the boys who were in charge of the 
Head-Master during school hours and in the school premises. The school is under 
the disciplinary jurisdiction of the Head-Master. No one has a right to go into 
the school and take liberties with the boys and thus put in jeopardy the disci- 
pline of the school and the sacred atmosphere of the place. The action of the 
accused was unquestionably high-handed. The accused forgot his responsibility 
both as a citizen and much more as an Office-bearer of the society which was 
perhaps entrusted with the management of the school. That office would not 
give him any right to commit a criminal trespass. Even though the accused 
may have the right to go into the school to make inquiries, his continuance there 
was certainly with the avowed object of cthastising the Head-Master which 
he demonstrated by starting abuses and preparation to use physical force. This 
was clear evidence of the accused having the criminal intention which makes the 
trespass a criminal trespass within the meaning of ss. 441 and 442, Indian Penal 
Code. It would be impossible for the head of an educational institution to carry 
on. effectively his duties if the parents or guardians or even any office-bearers 
connected with the management of the school were to be permitted to trespass 
in the premises of the school not only to humiliate the teachers in the presence 
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of the boys but also to indulge in abuses and use of physical force in supposed 
exercise of their right. There is no such right. The conviction under s. 448, 
Indian Penal Code, therefore, is also proper. The reference is rejected. 


Reference rejected. 


APPELLATE CIVIL. 


Before Mr. Justice Patel and Mr. Justice K. K. Desai. 
MANEKLAL A. MEHTA 


v. 
THE MUNICIPAL COMMISSIONER FOR GREATER BOMBAY.* 


Bombay Municipal Corporation Act (Bom. HI of 1888), Sec. 154—Rateable value of build- 
ing—Whether compensation received by landlord from tenants for services or ameni- 
ties provided by landlord should be regarded as part of rent. 


To arrive at the rateable value of a building under s. 154 of the Bombay Municipal 
Corporation Act, 1888, the cost of the services or amenities supplied by the landlord 
must be disregarded and, therefore, any compensation which the landlord may re- 
ceive or may be deemed to receive for such services or amenities cannot be regarded 
as part of the rent which forms the basis of rateable value. 

The assessee had erected some buildings on some land owned by him which was at 
some distance from the main road. In order to provide proper access for these build- 
ings from the main road he had constructed a connecting road which was lighted by 
a number of electric lamps. The assessee charged comprehensive rent to the tenants 
of the buildings. During assessment proceedings this rent was taken as the basis of 
assessment. The assessee Gontended that in assessing the rateable value of the build- 
ings he should get deduction for the electric charges paid by him for the lamps on 
the connecting road:— 

Held, that the lamps were not an integral part of the premises let to the tenants, and 

that, therefore, the assessee was entitled to the deduction for the electric charges 
paid by him in assessing the rateable value of the buildings. 
Mahad Municipality v. Bombay S. R. T. Corp.’ explained. 

Bell Property Trust Ld. v. Hampstead Assessment Committee,’ Western v. Ken- 
sington Assessment Committee’ St. Marylebone Assessment Committee v. Consoli- 
dated London Properties Limited, and Gulam Ahmed Rojay v. Bombay Municipa- 
lity," referred to. 


Tue facts appear in the judgment. 


J. Dias, with L. V. Deshpande, for the appelant. 
G&. N. Joshi and C. J. Shah, with A. M. Desm, for the respondent. 


Pareu J. This is an appeal by an assessee against an order} made .by` 
Mr. Justice Datar in an appeal under the provisions of the Bombay Municipal 
Corporation Act, 1888, and involves the interpretation of s. 154 of the said 
Act which runs as follows: 

“(1) In order to fix the rateable value of any building or land assessable to a pro- 
perty-lax, there shall be’ deducted from the amount of the annual rent for which such 
land or building might reasonably be expected to let from year fo year a sum equal to 
ten per centum of the said annual rent and the said deductior shall be in lieu of all 
allowance for repairs or on any other account whatever.” 

*Decided, December 19, 1962. Letters 1 (1960) 63 Bom. L.R. 174. 

Patent Appeal No. 103 of 1961, against the 2 [1940] 2 K. B. 543. 
decision of Datar J., in First Appeal No. 902 3 [1908] 1 K. B. 811. 

of 1959, setting aside the decree passed by 4 {1914} A.C.870. 

T. T. Barodawalla, Chief Judge of the Court of 5 (1950) 53 Bom. L.R. 145. 


Small Causes, Bombay, m Municipal Appeal +See 64 Bombay Law Reporter 107, 
No. M/161/D of 1955. 
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Sub-section (2) of s. 154 exempts the value of any machinery contained or 
situate in or upon any building or land from being included in the rateable 
value of such building or land. The rest of the provisions are not material. 

The assessee owns roughly 75000 sq. yds. of land at Ghatkopar: about 3000 
feet away from the Agra Road. In the interior of that land he has erected 9 
chawls and some other constructions. In order to provide proper access for 
all these buildings, he has constructed a road measuring about 3000 feet in 
length and has erected 30 lamp posta 100 feet away from each other thereon. 
The assessee “charges comprehensive rent to the tenants in various chawls. 
During the assessment proceedings this rent has been taken to be the 
basis of assessment. The assessee contended that he was required to pay 
Rs. 1,702-1-6 for electric charges for the 30 lamps on the road and that in 
assessing the rateable value of the chawls he should get deductions for these 
expenses. His contention was negatived by the Municipal Corporation but was 
accepted by the Chief Judge of the Small Cause Court in appeal. The Muni- 
cipal Corporation came in appeal to this Court and Mr. Justice Datar accepted 
its contention and restored the decision of the Municipal Corporation. 

It is contended on behalf of the assessee in this appeal, that he is entitled 
to the proportionate deduction in respect of each chawl out of the electric 
charges which he pays for all these lamps on the road. 

Section 189 of the Act empowers the Corporation to levy the four taxes men- 
tioned in the section which includes ‘property taxes’. Section 140 provides 
that the taxes of so many percentages of the rateable value shall be levied. 
As to the general tax, the Corporation is entitled to levy not less than 8 per 
cent, and not more than 26 per cent. of the rateable value plus certain, addi- 
tions with which we are not concerned. The words ‘‘rateable value’’ have 
not been defined in the Act but their meaning hag to be gathered from the 
section above-quoted, and they mean annual rent for which the land or build- 
ing might reasonably be expected to be let from year to year. In arriving 
at the rateable value the usual and accepted test is what a tenant willing to 
take the premises would pay to a“landlord willing to let but which, neither 
of the parties is compelled to take or let; in other words, necessity of neither 
of the parties either to take or to let the premises has to be taken into account. 
But as is made clear by s. 140, the property taxes are levied on buildings 
and lands and not on anything else. We must, therefore, determine what is 
the rateable value of the building or the land in respect of which the tax is 
levied. The word ‘‘building’’ is defined by el. (s) of s. 3 to include a house, 
out-house, stable, shed, hut ete., and it may be assumed that it must neces- 
sarily include all such permanent fixtures to the buildings as are intended to 
be integral parts of it. The rateable value, therefore, of this entity must be 
determined and any compensation which the landlord may receive or may 
be deemed to receive for other things cannot be regarded as part of the rent 
which forms the basis of rateable value. 

‘That this should be so seems to be self-evident from the fact that with 
changing times the conditions of letting houses also change. In the past 
tenants would have been glad to take premises without any furniture and 
other amenities which they would provide themselves. In modern days, very 
often premises are let with furniture and other amenities which are provided 
by the landlord., For this the tenant necessarily pays something extra over 
and above the rent which he would have normally paid only for the building 
and its necessary fixtures. Even though in many cases the owner of the 
building charges a comprehensive amount for the furniture, it could not 
possibly be suggested that what he charges for the furniture must necessarily 
be regarded as part of the rent—and it is not even so suggested. If that 
should be so in the case of furniture, could there be any possible reason why 
it should not be so in the casc of other amenities which the landlord provides? 
In our view, if one has to arrive at the rateable value of the building, cost of 
the other amenities must be disregarded since the essential purpose of the 
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statute is to tax the land or the building but not the services or amenities 
which are supplied by the landlord. 

We are supported in tbis interpretation of the statute by a decision of the 
English Court of Appeal in Bell Property Trust, Ltd. v. Hampstead Assess- 
ment Committee.' The appellants before the learned Judges were the owners 
of a block of flats numbering 123 in a building. Each of these flats was 
separately let under agreements whereby the tenants paid a comprehensive 
sum which was described as rent. The amenities or what are galled services 
provided by the appellants were constant hot water, central heating and other 
services usually provided by the landlords of high class service flats. The 
appellants claimed a deduction from the gross payment made by‘ the tenants 
the cost of these amenities. The Divisional Court felt itself bound by the de- 
cision in Pullen v, St. Saviour’s Union? and held that the appellants were not 
entitled to these deductions. The section interpreted in that case was s. 4 of 
the Valuation (Metropolis) Act, 1869, which is as follows: 

“The term ‘gross value’ means the annual rent which a tenant might reasonably be 
expected, ‘taking one year with another, to pay for an hereditament, if the tenant under- 
took to pay all usual tenant’s rates and taxes, and the commutation rent charge, if any, 
and if the landlord undertook to bear the cost of the repairs and insurance, and the other 
expenses, if any, necessary to maintain the hereditament in a state to command that rent.” 
Lord Goddard speaking for the Court pointed out that the decision in 
Pullen’s case was never followed and authors of works on this branch of the 
law have expressed doubts as to its correctness. The Court overruled the deci- 
sion emphasizing that they saw no difference in principle between the case 
with which they were dealing and the letting of a furnished flat, and that the 
law was well-settled in regard to the furnished flat. They applied that law 
to the question of amenities afforded by the landlord. They relied for this 
purpose on the cases of The Queen v. Lee? and M’Hwan v. Glasgow Assessor.* 
They quoted the following observations of Lord Fleming in the last case with 
approval (p. 554): 

“The yearly rent or value of a flat...was the proportion of the gross rent paid to the 

owner which could fairly be attributed to the occupation of the heritable subject.” 
They úpheld the contention of the appellants before them that they were 
entitled to deduction in, respect of costs of those amenities. It is also signi- 
ficant to note that it was not only the actual cost of the amenities that was 
allowed by the Court but also reasonable profit which the landlord would 
ordinarily make from such cost i.e. something over and above the actual cost 
incurred by the assessee. In this connection they observed (p. 555): 

“| ,..The hypothetical tenant, of course, is not concerned with what it costs the land- 
lord to provide these services; he considers only what he can afford to pay for the sum of 
what he gets, that is, a flat to live in, together with such services and other attractions 
as may be offered. A man who feels he can pay a rent of about 2501, and has been pay- 
ing that in an old-fashioned flat with open fireplaces, and where the water has to be heated 
in the kitchen, may well feel that he can pay, say, 2751. or 3001. for one in which he will 
be provided with domestic hot water and central heating. He would not concern himself 
with what it cost the landlord to provide those services, but it is none the less true that 
what he pays for the use of the flat itself is the rent reserved less a proper remuneration 
to the landlord for providing him with hot water at his taps and in his radiators.” 

Ít has been very strenuously argued by Mr. Joshi in the first place that ' 
there is no analogy between what a landlord charges for furniture and what 
a landlord charges for services to a tenant. According to him, the provisi- 
sion of a road and the 30 lamps on the road were integral part ‘of the build- 
ings inasmuch as there would not have been a tenant to occupy any of these 
chawls unless these amenities were provided. We find it difficult to accept 
the contention that no tenant would have been willing to occupy any of the 


1 poan Eae 3 (1866) L.R. 1 Q.B. 241. 
2 {1900} 1 Q.B. 138. 4 [1937] 8.0. 511, at p. 5l4. 
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premises for want of the road and the lamps on the road. Onc has simply 
to use his observation to see that this cannot be correct. It would only mean 
that if these amenities were not provided, a prospective tenant would not 
think of paying the same amount which he agreed to pay because of these 
amenities; in other words he would be prepared to pay less rent because of 
the inconveniences that might be caused to him for want of a road and, light- 
ing at a night. 

It was also contended by Mr. Joshi that since the landlord has not shown 
these charges as separate charges, he cannot now be allowed to claim deduc- 
tion from the rateable value. This contention also, in our view, has no sub- 
stance. Cases may very well by visualised and which have occurred very fre- 
quently in the past where a landlord in order to avoid paying proper tax arti- 
ficially increases the hire charges of the furniture or hire charges for certain 
amenities showing a far less amount as the rateable value. In.such a case it 
would be almost impossible to contend that the Corporation would be bound 
by the division made by the owner of the property for the rent and for the 
cost of the other amenities. If that is so, there can be no reason why merely 
because a comprehensive sum is charged by the landlord he should not be 
entitled to deduct what is in reality reasonable and rational costs of the ser- 
vices which he renders. 

It was argued that the lasi clause in sub-s. (J) of s. 154 which permits a 
deduction of ten per cent. and describes it as ‘‘deduction in lieu of all allow- 
ances for repairs or on any other account whatever’’ must include the cost 
of these services. Again it is not possible to accept this contention. The 
words must be taken in their context and if one bears in mind the fact that 
what is sought to be rated and assessed is not the services but the building 
the inference would be that the deduction is only for the purposes of repairs 
and other expenses connected with the building and°not with the services. In 
our view, therefore, what is charged for services cannot be included in these 
words. 

We were referred to observations in Ryde on Rating, 10th ed., where it is 
pointed out at p. 823 while referring to Bell Property Trust, Ltd: v. Hamp- 
stead Assessment Commuttee that no réference was made in that case to the 
dicta in two older eases which suggested that the cost of maintaining. common 
parts was properly deductible not in arriving at gross value but between gross 
and rateable values. The cases referred to by the learned author are Western 
v. Kensington Assessment CommitteeS and St. Marylebone Assessment Com- 
mittee v. Consolidated London Properties, Limited. It is sufficient to say as 
to these cases that there the question that was involved was one of interpreta- 
tion of a schedule contained in the Act relevant for that purpose which ex- 
empted the application of certain clauses of the Schedule to properties parts of 
which were separately let. The question involved in the Bell Property case 
was neither directly involved before the Judges nor was it canvassed. 

Reliance was then placed on Gulam Ahmed Rogay v. Bombay Municipality" 
which in our view is not relevant to the present purposes at issue. It was 
held in that case that in arriving at the rateable value the maximum gross 
value was to be assigned to the property as laid down in the City of Bombay 
Municipal Act, 1888, and was not limited to the maximum standard rent of 
the property together with the addition thereto permitted by the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947. In this connection 
an observation was made (p. 148): 

“||. The rateable value is, therefore, nine-tenths of ‘the amount of the annual rent for 
which such land or building might reasonably be expected to let from year to year?” 
We are not giving any different meaning from the one which has been given 
to s. 154 in that case. In our view, it is a matter of application only. 


.5 [1908] 1 K.B. 811. 7 (1960) 53 Bom. L.R. 145. 
6 Hiara A.O. 870. 
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Reliance was also placed on Mahad Municipality v. Bombay 8. R. T. Corp.® 
where I said (p. 180): 

“...The question is not what to the Court would appear to be reasonable rent for 

particular premises...but what any tenant expecting to utilise the premises for the pur- 
pose for which they are being used with all their advantages and disadvantages would 
reasonably pay for them.” 
Tt is argued that this would include the advantages of the amenities offered by 
the landlord. The observations in a case must be read in the context in 
which they are used. When I said that regard had to be had*to the advan- 
tages and disadvantages, what was meant was advantages and disadvantages 
which were integral in the sitnation of the property and its convenience for a 
particular purpose, as in that case for a stall in the premises of a Transport 
Office where special custom was bound to be attracted because of the situation. 
It had no relation to the services which a landlord would afford to a tenant, 
by incurring extra costs. 

In our view, with respect, Mr. Justice Datar was in error in saying that 
the assessee had not disputed the quantum of the rental in his appeal before 
the learned Chief Judge of the Court of Small Causes. This is rather cutting it 
too fine and in favour of form rather than substance of the matter. What was 
accepted before the learned Judge was that a willing tenant would pay to a 
willing landlord with all the amenities that were afforded by the landlord the 
rent that was actually being charged. Since the landlord asked for the deduc- 
tion in respect of the cost of amenities it must be clear that he had disputed 
the gross rateable value of the building. It is not correct, therefore, to say 
that he had not disputed the quantum. It is also impossible to regard the 
lamp posts as integral part of the premises let to the tenants. These are as 
much and more apart from the buildings as the pieces of furniture which a 
landlord gives along with’ the tenement to a tenant. 

We, therefore, set aside the judgment in appeal and restore that of the 
Chief Judge of the Small Causes Court. The: Corporation will pay the costs 


of all the Courts. 
- Appeal allowed. 


Before Mr. Justice Shah. 


MANSINH SURAJSINH PADAVI v. JAMNADAS & BROS.* 
Impartible estate—Claim to sum of money accruing in favour of holder of estate—Such 
holder not indicating that he would treat claim as part of estate—Whether such claim 
could be treated as holder’s separate property. 


In the case of an impartible estate once the claim to a certain sum of money by way 
of royalty or otherwise accrues in favour of the holder of the estate, he may decide 
as to whether he would treat it as his separate property or as a part of the estate. In 
the absence of any indication on his part that he would treat the claim as a part of 
the estate, prima facie it would become his separate property. 


Tue facts appear in the judgment. 
C.R.A. No. 1352 of 196L 
G. N. Vaidya, for the petitioner. 
K. C. Mandusker, for opponents Nos. 2, 4 and 6. 
M. G. Dhakappa, for opponent No. 7. 
G. M. Joshi, for opponents Nos. 8 and 9. 
C.R.A. No. 1353 of 1961. 
G. N. Vaidya, for the petitioner. 
Shrikant M. Shah, for opponent No. 1. 


8 (1960) 63 Bom. L.R. 174. vision Application No. 1352 of I961 (with 
*Decided, November 12, 1962. Civil Re- Civil Revision Application No. 1353 of 1961). 
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M. G. Dhakappa, for opponent No, 2. 
G. M. Joshi, for opponents Nos. 3 and 4. 


Saas J. One Raghuvirsinh, Chieftain of Kathi Estate, and opponent No. 7 
in these applications filed a suit on April 28, 1960, for recovery of arrears. 
of royalty from opponents Nos. 1 to 6 under a forest contract in respect of 
Kathi Estate dated December 15, 1955. It appears that this estate was under 
the management of the Court of Wards during the minority of Raghuvirsinh 
who was entitled to it by the rule of primogeniture, and while it was under 
its management, by a contract dated December 15, 1955, the Court of Wards 
granted to opponents Nos. 1 to 6 rights in respect of the forest produce in 
the estate for a period of three years. The estate was thereafter handed over to 
Raghuvirsinh on his coming of age on April 24, 1956, and he started managing 
the same with the help of his mother Hirabai. Shortly thereafter, however, this 
Hirabai died but before her death she had directed Raghuvirsinh to take the 
assistance of plaintiff No. 2 in managing the estate, and accordingly, plaintif 
No. 2 joined Raghuvirsinh in the management. Opponents Nos. 1 to 6 failed 
to pay the royalty to Raghuvirsinh as provided in the contract. Consequent- 
ly, on September 25, 1958, Raghuvirsinh and plaintiff No. 2 gave notice to 
opponents Nos. 1 to 6 demanding payment of royalty that had become due 
and payable under the contract. Despite this notice, opponents Nos. 1 to 6 
failed to pay the royalty and, therefore, Raghuvirsinh and plaintiff No. 2 filed 
a suit being Regular Suit No. 158 of 1960 in the Court of the Civil Judge, 
Senior Division, at Dhulia, on April 23, 1960, for recovery of Rs. 2,289.50 nP 
from these opponents. During the pendency of the suit, i.e. on June 17, 1960, 
Raghuvirsinh died, and the question arose as to who could be substituted in 
his place and stead in the suit as his heir and legal representative. The peti- 
tioner, who claimed to be Raghuvirsinh’s uncle anc successor to the estate 
made an application on September 14,. 1960, praying that he be substituted 
in the place of Raghuvirsinh in the suit-as his heir and legal representative. 
On the very next day, i.e. on September 15, 1960, opponents Nos. 8 and 9, No. 8 
being the widow of Raghuvirsinh and No. 9 being his daughter, made an appli- 
cation for substituting their names in place of Raghuvirsinh in the suit as 
his natural heirs. Similar applications were also made by the petitioner and 
opponents Nos. 8 and 9 respectively in respect of another suit being Regular 
Civil Suit No. 159 of 1960 filed by Raghuvirsinh and plaintiff No. 2 to re- 
cover a sum of Rs. 4,787 and odd being the amount of royalty that had become 
due and payable to them under another contract of a similar nature. All these 
applications were heard together by the learned trial Judge. No evidence was 
led on either side and the applications seem to have been decided only upon 
affidavits. The learned Judge held that inasmuch as the amounts of royalty 
claimed in the two suits were the personal property of Raghuvirsinh and did 
not form part of the Kathi estate, only his natural heirs, opponents Nos. 8 
and 9 were entitled to continue those suits. Accordingly, the applications of 
the petitioner were rejected and those by opponents Nos. 8 and 9 were allowed. 
It is against the decision of the trial Court on these applications, that the peti- 
tioner has filed these two revision applications in this Court. 

In support of these applications, it was urged by Mr. Vaidya that the mere 
right to recover the royalty that had accrued due to Raghuvirsinh during his 
life time as distinguished from the royalty actually received or recovered, 
could not constitute his separate property in law and that, therefore, it could 
only be a part of the Kathi estate and as such, it could not descend to his 
heirs at law but only to the person who would sueceed to the estate by the rule 
of primogeniture. On behalf of opponents Nos. 8 and 9, on the other hand, 
it was urged by Mr. Joshi that in the absence of any intention on the part of 
Raghuvirsinh to treat thë amounts of royalty that had accrued due to him 
under the contracts during his life time as a part of the estate, such amounts 
became his separate property and it did not make the slightest difference that 


~~ 
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the royalty had only accrued due and had not been actually received by him. 
In support of this contention Mr. Joshi relied upon Someshwari Prasad Narain 
Deo v. Maheshwari Prasad Narain Deo,’ and Jagdamba Kumari v. Narain, 
Singh. In my opinion, the contention urged by Mr. Joshi is correct. It was 
not the case of the petitioner that Raghuvirsinh had before his death indi- 
cated by any act on his part an intention to treat the amount of royalty which 
had accrued due to him under the contracts as a part of the estate. The only 
contention that was raised by Mr. Vaidya on behalf of the petitioner was that 
unless and until the amount of royalty was actually received of recovered by 
Raghuvirsinh from opponents Nos. 1 to 6, he could not treat it as his separate 
property. I do not think that is the correct position in law. A sum of money 
can be recovered or received only after it becomes due and payable and the 
person entitled to it acquires a legal right to receive or recover it. Unless and 
until it becomes due and payable the person who is entitled to it cannot en- 
force his right and take proceedings to recover it. Thus, in the case of the 
acerual of a claim to a sum of money, a person has only to take proceedings 
to enforce his right to recover it if he does not otherwise receive it. In the 
case of the actual recovery of the claim, he has already recovered it either by 
proceedings in Court or directly from the person who owed it. The crux of 
the matter, in my opinion, is not the recovery of the claim but the accrual of ' 
the claim giving right to recover it. Im the case of an impartible estate, as in 
the present case, once the claim to.a certain sum of money by way of royalty 
or otherwise accrues in favour of the holder of the estate, he may decide as to 
whether he would treat it as his separate property or as a part of the estate. 
In the absence of any indication on his part that he would treat the claim as 
a part of the estate, prima facte it would become his separate property. 
In the present case, as already observed, the petitioner did not contend that 
Raghuvirsinh had in any*manner indicated during his life time any intention 
to treat the amounts of royalty he had become entitled to recover from oppo- 
nents Nos. 1 to 6 as a part of the Kathi estate and not as his separate pro- 
perty. Accordingly, these amounts though accrued due and not actually re- 
ceived formed the separate property of Raghuvirsinh. 


It was not disputed by Mr. Vaidya, that the amount of royalty claimed in 
each of the two suits had accrued due to Raghuvirsinh under the forest con- 
tracts during his life time and he had acquired a legal right to institute pro- 
ceedings to recover the same. Accordingly, all that Raghuvirsinh had to do 
was to file suits to recover those amounts if in answer to the notice of demand 
opponents Nos. 1 to 6 failed to pay them. Two suits were accordingly filed 
and Raghuvirsinh having died during the pendency of those suits, the right 
to recover the amount of royalty claimed in each of the two suits would ob-~ 
viously devolve upon his natural heirs and these heirs were only his widow 
and his daughter, opponents Nos. 8 and 9. In my opinion, therefore, apart 
from the contention of opponents Nos. 8 and 9 that the petitioner was not the 
uncle of Raghuvirsinh as alleged by him, the petitioner could not possibly 
claim the amount of royalty which is the subject-matter of the two suits and 
his applications were rightly rejected by the trial Court. In the result, these 
applications are dismissed and the rules are discharged with costs. 


Applications dismissed. 


1 (1981) I.L.R. 10 Patna 630. 2 (1922) L.R. 50 L.A. 1, s.o. 26 Bom. L.R. 676, 
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Before Mr. Justice Patel and Mr. Justice K. K. Desai. 


THE NEW GREAT INSURANCE COMPANY OF INDIA, LTD. v. 
AKTISELSKABET SET ASTASIATISKE KAMPAGNI.* 


Arbitration Act (X of 1940), Sec. 34—Arbitration (Protocol and Convention) Act (VI of 
1937), Sec. 3—Goods shipped and carried by sea to Bombay by foreign company—Bill 
of lading containing clause that disputes arising under it “to be decided in Denmark 
according to Danish law”—Short delivery of goods made by company to purchasera— 
Insurers paying damages and filing suit against company to recover amount of damages 
—Whether insurers’ claim liable to be stayed under s, 34 of Arbitration Act and a, 3 
of Arbitration (Protocol and Convention) Act—Practice—High Court—Agreements re- 
lating to trial of disputes by particular Courts how far enforced. 


A bill of lading in respect of certain goods shipped to Bombay was issued on behalf 
of the defendant company which was incorporated at Copenhagen and which carried 
on business of shipping and carriers of goods by sea, A clause in the bill of lading pro- 
vided that any disputes arising under it were “to be decided in Denmark according to 
Danish law.” Short delivery of the goods covered by the bill of Jading was made to 
the purchasers at Bombay by the defendant company and the plaintiffs as insurers 
had to pay damages in a certain amount. In a suit by the plaintiffs filed against the 
defendant company to recover this amount of damages, the defendant, relying on the 
aforesaid clause in the bill of lading, contended that there was an agreement of 
arbitration between the parties, that that agreement was for foreign arbitration and 
that, therefore, s. 34 of the Arbitration Act, 1940, and a. 3 of the Arbitration (Protocol 
and Convention) Act, 1937, applied and the plaintiffs’ claim was liable to be stayed:— 

Held, that to the agreement contained in the aforesaid clause in the bill of lading, 
s. 84 of the Arbitration Act, 1940, and s. 3 of the Arbitration (Protocol and Convention) 
Act, 1987, were not applicable, and 

that, therefore, the suit filed by the plaintiffs could not be stayed and should be 
allowed to proceed. j 

Haji Abdulla v. Stamp' and Marittima Italiana Steamship Compani v. Burjor; not 
followed. 

Law v. Garrett, Austrian Lloyd Steamship Company v. Gresham Life Assurance 
Society,’ The Cap Blanco,’ Racecourse Betting Control Board v. Secretary for Air,‘ 
The Fehmarn’ and The Athenee,’ referred to. 

In cases where claims are for very small amounts of damages and parties have 
purchased goods in transit onc. i. f. terms, it is not appropriate to enforce contracts 
of the kind contained in the aforesaid clause of the bill of lading. 

The High Court has always ordinarily proceeded to enforce the agreements relating 
to trial of disputes by particular Courts. In connection with applications for specific 
enforcement of such agreements, the Court has in its discretion granted stay of suits 
filed in breach of such agreements, There are, however, cases where inspite of 
such agreements, having regard to the hardship involved and difficulties of balance of 
convenience the Court has not enforced such agreements and refused to grant stay. 
In each case, therefore, the Court would have to consider the hardship involved and 
where the balance of convenience lies. The Court in its discretion would be entitled 
either to refuse stay or grant the same on consideration of such matters 

Tue facts appear in the judgment. 


* 


In C. R. A. No. 1236/60. 


R. A. Jahagirdar, with 8. A. Kher and Subramania Iyer, for the applicants. 
D. P. Madan, instructed by Mulla & Mulla & Craigie Blunt & Caroe, for the 
opponents. 


* Decided, December 13, 1962. Civil Revision 
Application No. 1236 of 1960 (with Appeal 
from Order No. 111 of 1960). 

1 (1924) 26 Bom. L.R. 224. 

2 (1929) 82 Bom. L.R. 43. 

3 (1878) 8 Ch. D. 26. 


[1903] 1 K.B. 249, 
[1918] P.D. 130. 
posa) 1 Ch. 114. 
1958) 1 W.L.R. 180. 
(1922) 11 L.L, Rep. 6. 
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In A. O. No. 111 of 1960. 


H. G. Advani, with Manghanmal Bhojraj and P. M. Hiranandani, for the 
appellants. 

D. P. Madan, aau ced by Mulla & Mulla & Craigie Blunt & Caroe, for the 
respondents. 


. K. K. Desar J. The Civil, Revision ‘Application No. 1286 of 1960 and the 
Appeal from Order No. 111 of 1960 have been placed before us for a common 
hearing as the question of law involved in both the matters is the same. The’ 
respondents in both the matters are the Hast Asiatic Co. Ltd. In both the mat- 
ters in the trial Courts on behalf of the respondents (hereinafter referred to as the 
defendants) application for stay of the suit was made on the ground that 
the claim made in the suit must be held to have been agreed to be referred to 
arbitration and that to that claim the provisions of s. 34 of the Indian Arbitra- 
tion Act, 1940, and s. 3 of the Arbitration (Protocol and Convention) Act, 1987, 
were applicable. The contention of the petitioners in revision application No. 
1236 of 1960 and of the appellant in Appeal from Order No. 111 of 1960 (here- 
inafter referred to as the plaintiffs) was that there was no agreement of reference 
to arbitration between the parties and the defendants’ application was for that 
reason entirely misconceived. 

In connection with the above contentions made on behalf of the parties, the 
only facts which need be noted are as follows: In the matter of civil revision ap- 
plication, the claim of the plaintiffs is based on a Bill of Lading dated Antwerp, 
March 27, 1956. The Bill of Lading is admittedly issued on behalf of the defend- 
dants-company which carries on business of shipping and carriers of goods by 
sea. The Bill of Lading was issued to ‘‘Shipper ‘Agence Maritime H. Masset 
S.P.R.L.’ ” and stated that the goods were ‘‘consigned to ‘Order’ ’’ of Shipper. 
Under the heading ‘‘Partieulars furnished by Shipper’’ the Hast Asiatic Co. 
Ltd., the defendants in this case, are mentioned. That, we apprehend, was to 
show that the goods mentioned in the Bill of Lading were shipped on account of 
the defendants-company. The goods were carried from Antwerp by S. 8. 
‘‘Manchuria’’ the ship of the defendants-company and described in the Bill of 
Lading as ‘‘274 bundles ‘Corrugated Galvanized Sheets’ 25.356 kos.” The 
goods were insured by the plaintiffs. When the goods were in transit, the same 
were purchased by certain merchants at Bombay. Upon payment of Bills drawn 
to the relevant bankers the merchants came into possession of the shipping docu- 
ments including the Bill of Lading and the relevant insurance policy. Upon ap- 
plication for delivery of the 274 bundles represented by the Bill of Lading and 
purchased on c.i.f. terms by the merchants, delivery was given of short quantity ; 
39 bundles were not delivered. In connection with the 39 bundles of corrugated 
Erra sheets, the plaintiffs as insurers had to pay damages in the sum of 

3,368.30 nP. The plaintiffs as insurers became subrogated to the rights 
oS ‘the purchasers as holders of the Bill of Lading upon payment of damages. 
The plaintiffs as subrogated parties and as insurers filed Suit No. 1343/7624 of 
1957 in the Court of Small Causes to recover from the defendants the above 
sum of Rs. 3,368.30nP. 

Reliance was placed on behalf of the defendants on printed clause 2 of the 
Bill of Lading which runs as follows: 

“Jurisdiction. Any dispute arising under this Bill of Lading to be decided in Denmark 

according to Danish law.” 
The defendants contended that dn a true construction of this cl. 2, there was an 
agreement of arbitration between the parties, and that that agreement of arbi- 
tration was for foreign arbitration. According to the defendants, therefore, the 
provisions of s. 34 of the Indian Arbitration Act and s. 3 of the Arbitration 
(Protocol and Convention) Act, 19387, applied to these facts. The plaintiffs’ 
claim was accordingly liable to be stayed. 

Before referring to the question of law that is raised on behalf of the defend- 
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ants in the above manner, the facts as in the Appeal from Order No. 111 of 1960 
may be stated. They are almost similar to the facts in the case of civil revision 
application. In this case also the defendants issued a Bill of Lading dated 
Antwerp June 7; 1955. The shipper is ‘‘Steinmann & Co. as Agents”. The 
goods are stated to be consigned to ‘‘Order of the Bank of India Ltd.’ The 
ship of the defendants ‘M.V. Mangolia’ carried the goods from Antwerp. The 
goods are mentioned in the Bill of Lading as ‘‘20 bundles galvanised pipes kilos 
20.000.’’ In this case also the appellants at Bombay purchased the goods on 
c.i.f. terms whilst the goods were in transit. Upon payment to the relevant 
bankers the appellants received delivery of the shipping documents. On their 
behalf their Clearing Agents applied for delivery of goods and thereupon goods 
were delivered in driblets. Initially 6 bundles containing 182 pieces of 3 inches 
in size of Galvanized Pipes were delivered. Thereafter one further bundle con- 
taining 22 pieces was delivered. Tha Clearing Agents at the time of taking 
delivery of these bundles found that the defendants’ ship had carried Galvanized 
Pipes of different sizes for different consigness at Bombay and that the pipes 
were lying in a mixed condition. The bundles delivered to the plaintiffs had not 
remained bundles; the goods had become entirely mixed up goods. The Clearing 
Agents appear to have further found that sufficient goods of the size and deserip- 
tion deliverable to the plaintiffs had not remained for delivery with the defend- 
ants and their agents at Bombay. In this connection the appellants’ Clearing 
Agents addressed correspondence and got the goods surveyed. The appellants 
got further deliveries but they were not given delivery of 47 pieces of the Galva- 
nized pipes of 3” size and 42 pieces of 4” size. There was short delivery to the 
above extent to the appellants in respect of the goods purchased by them. The 
appellants accordingly claimed damages from the defendants as shipping com> 
pany under the Bill of Lading to the extent of damage assessed at Rs. 6,718-12-0, 
The appellants made an alternative cause of action in the suit that the defendants 
had used up the goods that were short delivered to the plaintiffs and had deliver- 
ed the same to third parties. According to the appellants, the defendants were 
guilty of conversion of the goods short delivered and liable to pay to them 
damages in the sum of Rs. 6,718-12-0. The appellants, therefore, filed Suit 
No. 2246 of 1956 in the Bombay City Civil Court. The defendants pleaded the 
above-quoted cl. 2 in the Bill of Lading and contended in that suit also that to 
the facts the provisions of s. 34 of the Indian Arbitration Act and s. 3 of the 
Arbitration (Protocol and Convention) Act, 1937, apply and the defendants 
were entitled to stay. In both the suits the trial Courts granted stay of the suits. 

In connection with the question as to whether there was an agreement of arbi- 
tration between the parties by reason of the above quoted el. 2 contained in the 
Bills of Lading in question, one may once again refer to the language in that 
clause. The heading of the clause is ‘‘Jurisdiction’’ and the clause provides 
‘fAny dispute arising under this Bill of Lading to be decided in Denmark ac- 
cording to Danish law’’. Similar clauses contained in Bills of Lading have been 
construed in different previous decisions. It is, however, desirable, in view of 
the several authorities cited before us, first of all to record our own reaction as 
to the true construction of the language in this clause. Obviously this clause does 
not mention by specific language any arbitration agreement between the parties. 
The heading of the clause suggests that the agreement that was being arrived at 
related to jurisdiction. The parties have apparently agreed under the clause 
that as regards disputes arising under the Bill of Lading, the same should be 
decided at Denmark. They have also agreed that the same should be decided 
according to Danish law. It is not suggested on behalf of the defendants in this 
case that this clause provides for any private arbitration between the parties in 
respect of the disputes mentioned therein. It is not suggested that by reason of 
this clause the ‘parties are entitled to appoint a private arbitrator or arbitrators. 
The only suggestion that is made is that this clause must be construed as provid- 
ing for reference of disputes by parties to arbitration of the proper and appro- 
priate Court at Denmark. When we made the statement in the last sentence, 
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Mr. Madan for the defendants has intervened and stated that his case is that 
this clanse does not provide for reference to arbitration by appropriate Court 
but ‘‘provides for determination by appropriate Court of the disputes referred 
to in the clanse.’’ It is clear to us that reference of disputes to determination 
of a Court of law cannot constitute an arbitration between the parties. The 
law of arbitration in fact envisages references of disputes to private arbitrators 
and not Courts of law as such. It is unnecessary in this connection to refer to the 
scheme of the Arbitration Act and various sections therein. It is apparent that 
a decision of a Court of law cannot be set aside and/or modified or remitted back 
under the Arbitration Act. Such decision cannot be remitted back to the Courts 
of law. It is clear that the decisions of Civil Courts consist of ‘‘decrees’’ and/ 
or ‘‘orders’’. The provisions under the Arbitration Act relating to appoint- 
ments of arbitrators and revocation of their anthority and remission, modification 
and setting aside of awards cannot be applicable if the disputes are to be deter- 
mined by Civil Courts as such. Varions provisions of the Arbitration Act, 
therefore, cannot be attracted by the language as contained in the above cl. 2 of 
the Bill of Lading. Having regard to the above situation it is difficult for us to 
accept the contention made on behalf of the defendants that provisions of s. 34 
of the Indian Arbitration Act and s. 3 of the Arbitration (Protocol and Conven- 
tion) Act, 1987, are attracted to the facts of these cases by reason of the provi- 
sions in el, 2 of the Bills of Lading. 

It is, however, necessary to point out that Mr. Madan has rightly pointed ont 
that in the case of Haji Abdulla v. Stamp’ and in the case of Marittima Italiana 
Steamship Company v. Burjor® two Division Benches of this Court had to con- 
sider the effect of clauses in Bills of Lading which were similar to cl. 2 that is 
quoted above. In both the cases having regard to the previous decisions of 
English Courts, the Courts came to the conclusion that the provisions similar to 
the provisions in cl. 2 quotedeabove must be held to contain a ‘‘submission’’, On 
that footing the Courts applied the provisions of s. 19 of the Arbitration Act, 
1899, and granted stay of the suits on the application made on behalf of the 
defendants. We would have felt ourselves bound to follow those two decisions 
if on a reading of the subsequent English authorities it was not clear to us that 
the English Courts themselves have now taken a different view of the true con- 
struction of clauses similar to cl. 2 above. 

It may at once be stated that initially in the case of Law v. Garrett, and 
thereafter in the case of Austrian Lloyd Steamship Company v. Gresham Life 
Assurance Society,+ and thereafter again in the case of The Cap Blanco,®, the 
English Courts have proceeded to grant stay of suits where reference of disputes 
was agreed to be made to foreign Courts in clauses similar to cl. 2 above, on the 
footing that such clauses must be held to have provided for determination of 
disputes between the parties by foreign Courts. The Courts appear to have 
applied provisions of s. 11 of the Common Law Procedure Act, 1854, and s. 4 
of the Arbitration Act in England, to such cases. The above sections are similar 
to the provisions in s. 19 of the Indian Arbitration Act, 1899, and s. 34 of the 
present Indian Arbitration Act. Stay of suits were granted on the footing that 
these clauses provided for reference to foreign Courts es if in an arbitration. 
These were the authorities which were followed in Haji Abdulla v. Stamp and 
Marittima Italiana Steamship Company v. Burjor. The above English cases 
came up for discussion in the case of Racecourse Betting Control Board v. 
Secretary for Air. Lord Justice Mackinnon discussed the true position 
arising on the above three authorities at p. 126 as follows: 

“In each of those (the three English authorities) the contract of the parties pro- 
vided for the decision of any dispute by a foreign court, in each one of the parties brought 
an action in breach of his agreement, and in each his action was stayed. It is, I think, 

1 (1924) 26 Bom. L. R. 226. 4 Hoia 1 K.B. 249. 


2 (1929) 32 Bom. L.R. 43. 8 [1918] P.D. 130. 
3 (1878) 8 Ch. D, 26. 6 [1944] 1 Oh. 114. 
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rather unfortunate that the power and duty of the court to stay the action was said to be 
under s. 4 of the Arbitration Act, 1889. In truth, that power and duty arose under a wider 
general principle, namely, that the court makes people abide by their contracts, and, 
therefore, will restrain a plaintiff from bringing an action which he is doing in breach of 
his agreement with the defendant that any dispute between them shall be otherwise 
determined. Section 4 of the Arbitration Act, 1889, only applies thia principle to one 
type of such an agreement. The three cases cited really apply it to another type, and it 
would have been, I thmk, more logical to say, not that the plaintiff could be restrained 
under s. 4 of the Act, but that he could be restrained under the principle of which that 
section is a particular example.” 

After making the above observations the learned Law Lord observed that it 
was impossible that provisions of Arbitration Act could be applied to an agree- 
ment providing for determination of disputes by a foreign Court. 

Now, this criticism of the above cited three English authorities by the learned 
Law Lord was approved in the case of The Fehmarn.” In that case also by 
a clause in the Bill of Lading parties had agreed that all disputes must be 
decided by Russian Courts. In that connection Lord Denning at p. 161 
observed.: 

“Then the next question is whether the action ought to be stayed because of the 
provision in the bill of lading that all disputes are to be judged by the Russian Courts. I 
do not regard this provision as equal to an arbitration clause, but I do say that the English 
courts are in charge of iheir own proceedings: and one of the rules they apply is that a 
stipulation that all disputes should be judged by the tribunals of a particular country is 
not absolutely binding. It is a matter to which the courts of this country will pay much 
regard and to which they will normally give effect, but it is subject.to the overriding 
principle that no one by his private stipulation can oust these courts of their jurisdiction 
in a matter that properly belongs to them.” 

Again in the later part of his judgment the Lord Justice observed (p. 162): 

“I do not regard the choice of law in the contract as decisive. I prefer to look to see 

with what country is the dispute most closely concerned.” 
Then he examined the question as to whether the disputes between the parties 
could appropriately be tried by English Courts and not by Russian Courts. 
Having come to the conclusion that the dispute must be tried by Courts in 
England, the learned law lord ordered that the application made on behalf of 
the defendants must be dismissed as was done by the lower Court. Lord Justice 
Hodson specifically referred to the observations made by Lord Justice Mackin- 
non in the case of Racecourse Betting Control Board v. Sceretary for Air and 
commented that he (p. 163): 

“...made it plain that that general principle was quite independent of section 4 of 
the Arbitration Act, 1889, now section 4 of the Arbitration Act, 1950, although in a number 
of cases where applications for a stay have been made argument has been addressed to 
the court and judgments have been delivered as if section 4 itself were being invoked.” 

As regards the observations made by Atkin I. J. in the caso of The Athenee8 
he observed as follows: 

“I notice that Atkin LJ. did not proceed on that basis, but founded himself upon the 
general principle which the judge stated and to which Mackinnon LJ. referred, that 
where parties have agrced that disputes should be referred to a foreign tribunal there ig 
no indisposition on the part of the courts of this country to give effect to such a bargain. 
He went on to say that such a bargain is treated as equivalent to an arbitration clause, 
that is to say, the discretion is to be exercised on the same lines as where there is an 
arbitration clause.” 

There are further observations in this case which also go to show that to an 
agreement of the kind contained in cl. 2 of the Bills of Lading before us pro- 
visions for stay as contained in statutes relating to arbitration cannot be appli- 
cable. As we find that the English Courts themselves in the above manner 


7 (1958) 1 W.L.R. 159. : 8 (1922) 11 L.L. Rep. 6. 


492 THE BOMBAY LAW REPORTER. [VOL. LXV. 


distinguished and refused to follow the ratio of the decisions in the previous 
cases and as the two decisions of Division Benches of this Court referred to 
above were arrived at by following the principles that were pronounced in the 
previous English decisions, and as those decisions are now not good law, we 
deem it unnecessary to follow the Division Bench decisions. In our view, to 
the provisions of cl. 2 in the Bills of Lading relied upon on behalf of the parties 
in this case s. 34 of the Indian Arbitration Act, 1940, and s. 3 of the Arbitration 
(Protocol and Convention) Act, 1987, are not applicable. The defendants’ 
applications on the footing that those sections applied to the facts of this case 
were entirely misconceived. 

Even so we deem it necessary to record that this Court has always ordinarily 
proceeded to enforce agreements relating to trial of disputes by particular 
Courts. In connection with applications for specific enforcement of such 
agreements, this Court has in its discretion granted stay of suits filed in breach 
of such agreements. There are numerous such cases on record of this Court 
where stay has been granted. There are however numerous cases where inspite 
of such agreements, having regard to the hardship involved and difficulties of 
balance of convenience this Court has not enforced such agreements and re- 
fused to grant stay. In each case, therefore, the Court would have to consider 
the hardship involved and where the balance of convenience lies. The Court 
in its discretion would be entitled either to refuse stay or grant the same on 
consideration of such matters. 

Though the defendants’ application was misconceived as mentioned above, 
we have under the circumstances allowed the parties to point out the hardship in- 
volved and as to where the balance of convenience lies in these two cases. It 
is apparent that the Bills of Lading in the cases before us were issued at Ant- 
werp in Belgium. It is also a fact that the goods were insured in the suit 
before the Court of Small Gauses by the plaintiffs as insurers. Goods were 
purchased on c.i.f. terms in both cases by merchants at Bombay whilst the 
goods were in transit. The merchants paid the price due to the Bankers against 
delivery of shipping documents at Bombay. The merchants received short deli- 
very at Bombay. The goods were discharged by the defendants’ ship at 
Bombay. The plaintiffs in one case as insurers paid the damages in respect 
of short delivery of the goods to the purchasing merchants at Bombay. The 
damages in both the suits we apprehend, would have to be ascertained on the 
footing of the market price of the shipped goods at Bombay at the relevant 
dates. The documents, which the Captain of the ship delivered to the Manager 
of the Port Trust at Bombay in connection with discharging the goods at the 
Port of Bombay and the facts relating to the disappearance of the goods short 
delivered also, we apprehend, must have happened at Bombay. A large part 
of the relevant documents must be with the Port Trust authorities and agents 
of the defendants at Bombay. The shipping documents also arrived at Bombay 
and must be now at Bombay. We have mentioned these facts to show that a 
very large part of the relevant material evidence exists at Bombay. As against 
the above relevant facts, Mr. Madan for the defendants contends that having 
regard to cl. 2 of the Bills of Lading, the law that would be applicable for 
ascertainment of damages payable to the plaintiffs in both the cases could be 
Danish law. He also suggests that initially the goods may not have been deli- 
vered to the defendants-company at Antwerp and may not have been con- 
signed, though stated as consigned in the Bills of Lading. He also suggests that 
evidence of officials on each of the ship to prove that they took due care of the 
goods whilst on board like prudent bailees would be relevant in each case. He 
suggests that to ascertain Danish law and to ascertain the true facts in these 
cases, commission might have to be issued at Antwerp and Denmark. These, 
according to him, are factors, which must induce us to accept his contention that 
the balance of convenience in this case lies in allowing the suit to be tried by 
an appropriate Court in Denmark. In spite of best efforts we have not been 
able to appreciate these arguments. In this case nothing has been pointed out 
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in affidavits to show that there is relevant evidence at Antwerp which will have 
to be brought on record. Nothing has been stated to show the reason why the 
goods were short delivered at Bombay to the purchasing merchants. The sug- 
gestion made on behalf of the defendants that the evidence of the officers of the 
defendants-company would be relevant in connection with their having taken 
due care of the goods appears to us at present to be only far-fetched. Even 
if such evidence is relevant, there would be no difficulty in having the evidence 
of such officers recorded de bene esse when the defendants’ ship arrive at 
Bombay. ° 

Mr. Madan, however, contends that where parties have made with eyes open 
a contract of the kind represented in cl. 2 of the Bills of Lading, it is appro- 
priate that such a contract should be specifically enforced and stay should be 
granted. There is no doubt that the principle’ is well established that agree- 
ments made between parties as regards their disputes being decided by parti- 
cular Courts are generally enforced. In this connection it is important to bear 
in mind that sales on c.i.f. terms are not infrequent and large business is 
carried on by merchants in this country and other countries by purchases which 
are made on c.i.f. terms. The shipping documents include Bills of Lading made 
by. diverse shipping companies at diverse Ports. The foreign shippers have 
very often no direct relation with the purchasers on ¢c.i.f. terms in India. The 
shipping documents pass from different purchasing parties and go to an ulti- 
mate purchaser who is more often than not unaware at the date of the pur- 
chase of the terms and condition in the relevant Bill of Lading. In cases ` 
of such purchases, to enforce contracts of this kind must cause great hardship 
and inconvenience; it must also restrain international trade in a large way. 
The more important factor in these two suits, which are stayed by the lower 
Courts, is that the claims are for extremely small amounts of damages. If the 
plaintiffs in these cases are referred to Courts in*Denmark, it is obvious that 
the whole of their claim would be lost in the costs that they would have to 
incur. They might have probably to spend larger out-of-pocket expenses than 
the damages claimed in the suits, This fact has weighed with us in a large way. 
It appears to us that in cases where claims are for very small amounts of 
damages and parties have purchased goods in transit on c.i.f. terms it can- 
not be appropriate to enforce contracts of the kind contained in the cl. 2 of 
the Bills of Lading. The hardship involved to the plaintiffs in these cases 
overweighs the sanctity of the contract contained in cl. 2 of the Bills of Lading. 
We are, therefore, of the view that these suits ought not to be stayed and must 
be allowed to proceed. 

It is necessary to add that the defendants’ application was merely based on 
s. 34 of the Indian Arbitration Act and s. 3 of the Arbitration (Protocol and 
Convention) Act, 1937, which were never applicable to the facts. The appli- 
cation was, therefore, liable to be dismissed as misconceived. Even so, we have 
heard Mr. Madan so that injustice may not be caused. 

The revision application is, therefore, allowed. The rule is made absolute 
with costs in that application. The appeal from Order is also allowed with 
costs. The suits to proceed in both the lower Courts. The defendants will 
pay costs of the plaintiffs of the lower Courts. 

Rule made absolute. 
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Before Mr. Justice Patel and Mr. Justice Abhyankar. 


THE MUNICIPAL CORPORATION OF GREATER BOMBAY 
v. 
HASHU P. ADVANI.* 

Bombay Municipal Corporation Procedure Rules and Regulations, R. 4Tt--Bombay Muni- 
cipal Corporation Act (Bom. III of 1888), Secs. 36, 38, 50—Constitution of India, Art. 
226— Nomination paper deposited after 5 P.M. but dunng office hours of Municipal 
Secretary—Validity of such nomination paper—Construction of Statute—Words “shall” 
or “must” whether imply literal compliance and non-compliance renders act invalid. 


Under rule 47 of the Bombay Municipal Corporation Procedure Rules and Regula- 
tions made under s. 36 of the Bombay Municipal Corporation Act, 1888, non-pre- 
sentation of the nomination paper before 5 P.M. does not render the nomination 
paper invalid. It is sufficient compliance with the rule if the paper is deposited dur- 
ing office hours with the Municipal Secretary. 

Cutting v. Windsor,’ Rathis Chandra Munshi v. Amulya Charan Ghatak? and Collec- 

. tor of Monghyr v. Keshav Prasad,’ referred to. 

It cannot be always insisted upon that the words “shall” or “must” ought neces- 
sarily to imply literal compliance and non-compliance must render the act invalid 
or void. In every case it is the duty of the Court io ascertain the intention of the. 
framers of the provisioh with due reference to the surrounding circumstances, If the 
provision is not intended to be mandatory, substantial compliance is all that is re- 
quired. ; 

There may be cases where even though non-compliance is not made penal, on a | 
‘construction of the statute with due regard to its object and the purpose to be achieved 
the Court may be constrained to hold that non-compliance would render the act 
invalid. 

The Liverpool Borough Bank v. Turner,’ Howard v. Bodington,’ Poppatlal Shah v. 
The State of Madras‘ and Jagan Nath v. Jaswant Singh,” referred to. 

Quozre: Whether it is possible for any member of the Municipal Corporation of 
Bombay to challenge a ruling of the Mayor by adopting the procedure under art. 226 
of the Constitution of India. 


Tus facts appear in the judgment. 


S. V. Gupte, with 8. J. Sorabjt, instructed by Crawford Bayley & Co., 
for the appellants. 

H. C. Tunara, for respondents Nos. 1 and 2. 

S. B. Naik, for respondent No. 4. 

S. B. Shere, instructed by N. P. Samant & Co., for respondent No. 5. 


PATEL J. This is an appeal against the judgment of Mr. Justice Kantawala 
against an order under art. 226 of the Constitution and the point involved 
js as to the interpretation of rule 47 made by the Municipal Corporation of 
Bombay for the purposes of appointment to the Standing Committee and/or 
the Bombay Electric Supply and Transport Committee. 

A vacancy in the Bombay Electrice Supply & Transport Committee occurred 
by the resiguation of one N. M. Kamble in or about April 1961. On September 
25, 1961, the Corporation passed a resolution deciding to elect on a date to 
be fixed ‘by the Mayor one member in place of Mr. Kamble. October 3, 1961, 


*Decided, January 14, 1963. O.OJ. Appeal II., Case No, 149, p. 198. 
No, 62 of 1962: Miscellaneous Application 3 Naan . S.C. 1694, 


No. 308 of.1961, 4 (1861) 30 L. J: Ch. 379. 
We tries under section 36 of the Bombay 5 (1877) 2 P. D. ae 
ration Act, 1888. 6 [1958] 8.C.R. 6 
many T.L.R. 395. 7 [1954] 8.0.R. 8 


Doabie’s Election Cases, 1864-1935, Vol. 
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was fixed by the Mayor for this purpose. The Municipal Secretary issued a 
notice or memorandum on September 26, 1961, to all tho Councillors intimati- 
ing that October 3, 1961, was fixed for the election and invited nomination 
papers ‘as per r. 47 of the Corporation Procedure Rules. The rule required 
that nomination papers be deposited between 10 A.M. and 5 P.M. three clear 
days before the date of election. Respondent No. 1 and respondent No. 3 
duly deposited their papers before 5 o’clock of September 29, 1961. The 
’ paper of respondent No. 4 was deposited at about 5-30 P.M. on that day— 
clearly afte 5 o’clock. The Secretary showed the names of all the three can- 
didates remarking against the name of respondent No. 4 that his paper was 
received after 5 P.M. a At the meeting on October 3, 1961, objections were 
taken to his candidature. The Mayor reserved his ruling in this connection . 
which he gave on May 7, 1962. In the meantime on October 3, 1961, respon- 
dents Nos. 1 and 2 had already filed a petition on the Original Side of this 
Court challenging the acceptance of the nomination paper of respondent No. 4. 
After the Mayor gave his ruling and the election was made, the petition was 
‘ amended challenging the election of respondent No. 4 as also the ruling of 
the Mayor. The Mayor ruled that as r. 47 was framed when office hours were 
from 10 A.M. to 5 P.M. according to Bombay time, the intention must be that 
the paper was to be deposited with the Secretary during office hours and as the 
office hours have since changed to 10.30 A.M. to 5.30 P.M. (Standard time) and 
that of the Secretary’s Office to 11A.M. to 6 P.M., the paper was properly pre- 
sented. The learned Judge disagreed with this ruling and held that the ruling 
was erroneous in law and that the election was bad. He, therefore, directed re- 
election of a member to that Committee out of the two candidates only remain- 
ing in the field. This order is being challenged before us. 

We have doubts whether it is possible for any member of the ‘Corporation 
to challenge a ruling of the Mayor by adopting tke procedure under art. 226 
of the Constitution. It is not, however, necessary to decide that matter in 
the present case since in our view the decision under appeal is erroneous. 

Originally r. 47 was framed for appointment to the Standing Committee. 
After the B.E.8.T. Undertaking was taken over, by a resolution No. 528 
dated July 24, 1947, it was decided to appoint a Committee of nine persons. In 
the same resolution it was provided that r. 47 of the Corporation Procedure 
Rules as modified by Corporation’s Resolution No. 7933 dated November 2, 
1925, be adopted as far as the same may be applicable for election of members 
on the B.H.8.T. Committee. Rule 47 is at page 13 of the publication of Pro- 
cedure Rules and Regulations aud the relevant portion is in these terms:, 

“(1) Candidates for appointment to the Standing Committee must be nominated by 
nomination paper, which must be deposited with the Municipal Secretary between 10 A.M. 
and 5 PM. at least three clear days before the day of the meeting at which the appoint- 
ment is to be made; and each nomination paper must state the name of the candidate in 
full, and be subscribed by two councillors as proposer and seconder. 

No councillor shall propose or second the nomination of more candidates than the 
number of vacancies to be filled up. Any nomination paper subscribed in contraven- 
- tion of this Rule shall be invalid and be declared as such by the presiding authority.” 
The question is whether the ruling of the Mayor is correct. 

It cannot be always insisted upon that the words ‘‘shall’”’ or ‘‘must’’ ought 
necessarily to imply literal compliance and non-compliance meet render the 
act inyalid or void. In every case it is the duty of the Court to ascertain the 
intention of the framers of the provision with due reference to the surround- 
ing circumstances. If the provision is not intended to be mandatory, sub- - 
stantial compliance is all that is required. In The Liserpool Borough Bank v. 
Turner’ Lord Campbell said (p. 380): 


“...No universal rule can be laid down for the construction of statutes, as to whether 
1 (1861) 30 L.J. Ch. 379. 
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mandatory enactments shall be considered directory only or obligatory, with an implied 
nullification for disobedience. It is the duty of Courts of justice to try to get at the real 
intention of the legislature, by carefully attending to the whole scope of the statute to 
be construed.” 

This dictum was cited with approval by Lord Penzance in’ Howard v. Boding- 
ton? where the learned Judge said (p. 211): f 

“I believe, as far as any rule is concerned, you cannot safely go further than that in 
each case you must look to the subject-matter; consider the importance of the provision 
that has been disregarded, and the relation of that provision to the general dbject intended 
to be secured by the Act; and upon a review of the case in that aspect decide whether .the 
matter is what is called imperative or only directory.” 

In Poppatlal Shah v. The State of Madras? it is said (p. 683): 

“It is a settled rule of construction that to ascertain the legislative intent, all the 
constituent parts of a statute are to be taken together and each word, phrase or sentence 
is to be considered in the light of the general purpose and object of the Act itself.” 

In Jagan Nath v. Jaswant Singh* it was also observed (p. 901): 


*.,.It is one of the rules of construction that a provision like this is not mandatory 
unless non-compliance with it is made penal.” 

It is undoubtedly true that there may be cases where even though xon- 
compliance is not made penal, on a construction of the statute with due regard 
to its object and the purpose to be achieved the Court may be constrained to 
hold that non-compliance would render the act invalid. We must, therefore, 
in construing this rule consider the provisions under which it is made, the 
purpose intended to be achieved and the results of non-compliance with the - 
rule. 

The appointment to the Standing Committee and to the B.E.S.T. Com-', 
mittee is made under ss. 38and 50. Section 38 reads: 

“The corporation may from time to time appoint out of their own body such and so 

many committees consisting of such number of persons, and may refer to such committees 
for inquiry and report or for opinion, such special subjects relating to the purposes of this 
Act as they shall think fit.” 
It is evident from the words that appointment to the CommitfSe is not a 
question of formal election at all. From time to time the Corporation has 
to appoint committees for various purposes and except that the subject be on 
the agenda nothing seems to be required under the section. Similarly 
s. 50(2) is: 

“The corporation shall appoint a committee to be called the Bombay Electric Supply 
and Transport Committee for the purpose of conducting the Bombay Electric Supply and 
Transport Undertaking in accordance with the provisions of this Act and subject to the 
conditions and limitations as are in tbis Act contained.” 

Sub-section (3) of s. 50 provides that the Chairman shall be an ex-officio 
member of the committee and the other members shall be appointed by the 
corporation from among persons who, in the opinion of the corporation, have 
had experience of and have shown capacity in administration, transport, or 
electric supply or in engineering, industrial, commercial, financial or labour ` 
matters and who may or may not be councillors. Sub-section (4) provides 
for disqualification for being appointed as a member of the committee. Here 
also it is clear that it is not a question of formal election as such. It is argued 
by Mr, Tunara that in sub-s. (J) the words ‘‘in accordance with the provi- 
sions of this Act and subject to the conditions and limitations as are in this 
Act contained’’ must necessarily mean subject to all rules that may possibly 
be framed by the corporation in such matter. It is not possible to go the 
whole way as contended by Mr. Tunara. From s. 50 onwards there are several 
provisions for regulating the appointment of members, their office, their quali- 


2 (1877) 2 P.D. 203. 4 [1954] 8.C.R. 892. 
3 [1963] S.C.R. 677. 


1968.] MUNICIPAL CORP. V. HASHU ADVANI {0.c.J.)—Patel J. 497 


fications, their disqualification and for filling up vacancies ete. What is in- 
tended by these words is that all such appointments shall be made subject 
to these provisions. 2 

The rule to which we have referred to is a rule made under s. 36 of the 
Act which enables the Corporation to make rules or regulations for trans- 
action and managing the business of the Corporation. These rules are not 
required to be made in a manner different from that of an ordinary resolu- 
tion. They do not also require sanction. of the State Government. In other 
words they are not constitutional provisions as such. They cannot, therefore, 
impair the rights of the Corporation under the Act. It would appear that 
in spite of a nomination of a particular person if he is unsuited and has not 
one of the attributes required under sub-s. (3) he may not be appointed to 
the Committee. In other words, the Corporation is not bound to appoint him 
to that office. 

Coming to the rule in question, it is clear that a period of three clear days 
for nomination of a candidate is provided in order that the Corporators should 
have notice as to the persons who are in the field and out of whom a choice has 
to be effected. One must also remember that there are not more than 150 
councillors and, therefore, considerations involved in election to the various 
Legislatures or to the Corporation itself cannot arise in the case of appoint- 
ment by such a small body. ‘ 

Looking to the object of the framing of the rule, it would seem that it was 
never intended to be observed in its letter. The hours 10 A.M. to 5 P.M. 
were mentioned in the rule, because, as said by the Mayor, the rule was framed 
at a time when the office time was 10 A.M. to 5 P.M. according to Bombay 
time. Intendment was that the papers should be` deposited during office 
hours. Non-presentation of the paper before 5 P.M. does not really affect 
the merits of the matter as long as three clear dayseare left as provided in the 
rule. 

It has also to be noted that the first para. of r. 47(J) provides (i) that the 
nomination paper shall be deposited between 10 A.M. and 5 P.M. at least 
three clear days and (ii) how it must be subscribed. Thus the rule is divided 
into two parts and yet in the second part, the consequence of rendering the 
nomination invalid is only attached to the paper subscribed in contravention 
of that rule. It only means that if the nomination paper does not state the 
name of the candidate in full and/or ‘is not subseribed by two councillors as 
proposer and seconder then the nomination paper must be rendered invalid. 
Yet the Mayor’s ruling that the nomination of petitioner No. 1 whose father’s 
name has not been given in full was valid as he can be identified is accepted 
as correct by the petitioners. We must, therefore, be not unmindful of the 
fact that the Corporation was providing for two matters in the earlier part 
of the rule and expressly said that non-compliance with the second require- 
ment of that rule would render the paper invalid. The rule expressto unius 
est exclusio alterius then applies since if the intention was to render the nomi- 
nation invalid for non-compliance with the earlier part of the rule, the rule- 
makers would have expressly said so. 

It has been very seriously pressed upon us by reference to decided cases 
that time prescribed for presentation of nomination papers must be strictly 
complied with and non-compliance renders the nomination invalid. We were 
referred to Cutting v. Windsor® where a rule under the Municipal Corpora- 
tions Act, 1882, said to be practically worded in the same form as the present 
rule was held to be mandatory and non-compliance with it was held to render 
{he nomination paper invalid. In the first place it is not correct to say that 
the rule was worded exactly as the present rule. In any case the rule re- 
produced at p. 396 of the report shows that the similarity is only this that 
no consequence is provided. The rule did not deal with two matters nor did 
the consequence deal with one of the two matters. Even if, however, this 


5 (1924) 40 T.L.R. 395. 
B.LBR—82 
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decision must be regarded as an authority on the interpretation of the rule, 
in our view, it has no application. Section 55 of the relevant Act said: 


“The nomination of candidates for the office of councillor should be conducted in 
accordance with the rules in part II of the third Schedule to the Act.” 
It is clear that it related to a matter pertinent to the election of the councillor 
to the Corporation. Moreover, it was a statutory provision and as in all 
election cases the requirement was held to be mandatory. Same is the answer 
regarding Rathis Chandra Munshi v. Amulya Charan Ghatak® decided by 
the Caleutta High Court in connection with the election to the Mênicipal Cor- 
poration under the corresponding Act of Bengal. It was there provided that 
the municipal elections were to be held in accordance with the rules framed 
by’ the Government of Bengal. Rule 15(/) of those rules provided that 
“fevery person who is a candidate for election shall send his name to the 
Chairman in writing not less than 28 days before the date fixed for the elec- 
tion.” These cases, therefore, do not advance the case of the respondents 
any further. 

Mr. Tunara on behalf of his clients referred us to the decision in Collector 
of Monghyr v. Keshav Prasad’ where even though no consequence of invali- 
dity was provided in the statute itself, the Court held that the provision re- 
quiring that reasons be given by the Collector was mandatory and, non-com- 
pliance with the provision rendered his Act invalid. Their Lordship’s re- 
marks show that the requirement was a condition for the exercise of the power 
by the Collector and since the rights of a subject were involved it was held 
that the provision was mandatory. 

It was contended on behalf of respondent No. 4 that an attempt was made 
to present the nomination paper to the Secretary at about 4 o’clock but he 
was not in his office. The learned Judge has expressed the view that this 
was an afterthought. However, from the affidavit filed by the Secretary, 
Mr. Pandya, it does emerge that he was not in his office at 5 o’clock. If the 
question had to be considered, we would have probably taken-the view that if 
the Secretary was not in his office at 5 o’clock compliance with the rule was 
not possible. However, we have not heard any arguments on that question 
and we do not propose to express any conclusive opinion on the same. 

The decision under appeal must, therefore, be set aside. We accordingly 
allow the appeal and discharge the role with costs throughout. The trial 
Court has quantified the costs of petitioners at Rs. 400. In our view, looking 
to the number of hearings that took place in the trial Court, that is a fair 
amount that should be allowed to the Corporation now who has finally succeed- 
ed. The appellants will, therefore, get Rs. 400 as costs of the trial and taxed 
costs of the appeal from respondents Nos. 1 and 2. As to respondent No. 4, 
there would be no order as to costs.. The attorneys for the appellants are 
allowed to withdraw the amount deposited by them as security for costs. 
Appeal allowed. 
Solicitors for the appellants: Crawford Bayley & Co. s 
Solicitors for the respondents: N. P. Samant & Co. 
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APPELLATE CIVIL. 


[NAGPUR BENOH] _ 
Before Mr. Justice Chandrachud. 


KESHAORAO RAMJI v. GUNWANTRAO ANYAJI.* 


Central Provinces Tenancy Act (I of 1920), Seca. 105, 12-A—Revenue Officer passing order 
to pre- empt, intended sale of interest of joint Hindu family—Suit by members of 
family to challenge right of manager to bind them by such sale—Whether such suit 
barred under s. 105. 


A suit brought by the members of a joint Hindu family in a Civil Court, to challenge 
the right of the manager to bind them by an intended sale, in respect of which an 
order of pre-emption has been passed by a Revenue Officer under Central Provinces 
Tenancy Act, 1920, is not barred by reason of the provisions contained in s. 105 of 
the Act. ‘a 


Balaji Koshti v. Rambilas, Fakira v. Ramkisan,’ Lalsing v. Pandit Waman Rao,’ 
Nilkanth v. Fakira' and Sardar Mohammad Nawaz Khan v. Bhagta Nand, referred to. 


TEE facts appear in the judgment. 


N. S. Nandedkar and Y. C. Joshi, for the appellants. 
B. B. Ranade, D. T. Mangalmurtt and C. 8. Pultamkar, for the respondent. 


CHANDRAOHUD J. A question as regards the construction of s. 105 of the 
C.P. Tenancy Act (Act No. I of 1920) arises in this Second Appeal. The 
question is whether a Civil Court has jurisdiction to entertain a suit brought 
by the members of a joint Hindu family to challenge the right of the manager 
to bind them by an intended sale in respect of which an order of pre-emption 
has been passed by a Revenue Officer under the C.P. Tenancy Act. The ques- 
tion arises on the following facts. 

One Bhupatji died in the year 1890 leaving behind four sons Ramji, Shra- 
wan, Vithu and Laxman. We are not concerned with the three younger sons 
because Bhupatji’s occupancy rights in the two fields which are the subject- 
matter of the present suit, admittedly devolved on Ramji alone. The fields 
are situated in a village called Saikhcda in the district of Wardha, the defen- 
dant having been the malguzar of the village. On April 13, 1942, Ramji gave 
a notice to the defendant that he intended to effect, a sale of his occupancy 
rights in the two fields for a consideration of Rs. 325 and that the defendant 
might claim the right of pre-emption if he so chose. On the date of notice 
Ramji had a son Keshavrao, a grandson Gulab, and two great-grandsons - 
Manohar and Bhaskar, who are the four plaintiffs in the present suit. In pur- 
suance of the notice given by Ramji, proceedings were initiated under s. B-A 
of the Central Provinces Tenancy Act, 1920, and on December 3, 1942, an 
order was passed that the defendant was entitled to pre-empt the intended 
sale which, it must be mentioned, covered the entire interest of the joint family 
and was not restricted to Ramji’s interest. On October 29, 1945, Ramji died, 
whereupon the plaintiffs brought a suit against the defendant for a declara- 
tion that the order of pre-emption passed by the Revenue Officer was not bind- 
jng on them as it was obtained by fraud and for’an injunction restraining the 
defendant from obtaining possession of the two fields. That suit came up to 
the High Court of Nagpur in Second Appeal No. 288 of 1948, which was s decided: 


*Decided, November 20/21, 1962. Second 1 [1928] A.I.R. Nag. 249. 
Appeal No. 36 of 1957, against the decision of 2 (1924) 21 N. L. R. 25. 
B. V. Patwardhan, Additional District Judge, 3 (1925) 22 N. L. R. 114. 
Wardha, in Civil ‘Appeal No. 10-A of 1956, 4 (1930) 27 N. L. R. 265 
confirmmg the decision of D. Q. Mahadeokar, 5 (1938) LL.R. 19 Lahore 514, P.o. 


Civil Judge, Class IT, Arvi, in Civil Suit No. 
57-A of 1964, 


500 THE BOMBAY LAW REPORTER. [VoL, LXV. 


by Kaushalendra Rao J. on February 19, 1948. The learned Judge dismissed 
the suit on the narrow ground that the plaintiffs, being out of possession, were 
not entitled to claim injunction and the other relief of declaration could not be 
granted as the consequential relief of possession was not sought. An argument 
was advanced before the learned Judge that the sale was in any eveut not bind- 
ing on the interest of the plaintiffs as there was no evidence to show that the 
sale was supported by legal necessity. While dealing with this contention, the 
learned Judge observed that the question as to whether the sale was binding on 
the interest of the plaintiffs, could not arise because the proceediags of the Re- 
venue Officer showed that the rights of the plaintiffs as members of the joint 
family were not intended to be affected by the order which was passed in those 
proceedings. z 

<- On April 28, 1954, the plaintiffs filed the present suit for possession contend- 
ing that Ramji had no right to alienate the entire property without legal neces- 
sity, that the order of pre-emption passed by the Revenue Officer bound the 
share of Ramji alone and that the defendant had no right to retain possession 
of the property to the extent of the shares of the plaintiffs. The defence to 
the suit was that the question as regards legal necessity could not arise in the 
present proceedings as the defendant had exercised a statutory right of pre- 
emption, that alternatively, the lands did not belong to the joint family and, 
lastly, that the Civil Court had no jurisdiction to entertain the suit by reason 
of the provisions contained in s. 105 of the Central Provinces Tenancy - Act, 
1920. The learned trial Judge held that the sale was not supported by legal 
necessity and that the two lands were joint family properties in the hands of 
Ramji. He, however, dismissed the suit on the ground that the Civil Court 
had no jurisdiction to entertain the suit. The learned Additional District 
Judge, Wardha, who heard the plaintiffs’ appeal has confirmed the findings 
of the trial Court. Being aggrieved by the decree, the plaintiffs have filed 
this Second Appeal. 

The principal question which arises in this appeal is whether the jurisdic- 
tion of the Civil Court to entertain the present suit is barred by reason of 
the provisions contained in s. 105, particularly in cl. (a), of the C.P. Tenancy 
Act, 1920, (which will hereafter be referred to as ‘‘the Act’’). Section 105 
of the Act reads thus: 

“Except as otherwise provided in this Act, no Civil Court shall entertain any suit 
instituted, or application made, to obtain a decision or order on any matter which the 
State Government, a Revenue or Settlement Officer, is, by this Act, empowered to deter- 
mine, decide or dispose of; and, in particular and without prejudice to the generality of 
this provision, no Civil Court shall exercise jurisdiction over any of the following matters:— 

(a) any matter as to the enforcement of the right of pre-emption under section 6-A 
or section 12-A except under sub-section (15) of section 6-A or sub-section (15) of section 
12-A;...”. 

The question is whether by the present suit the plaintiffs are seeking to ob- 
tain a decision on any matter which the State Government, a Revenue Officer 
or Settlement Officer, is empowered to determine, decide or dispose of under 
the Act. The relief which the plaintiffs claim in the suit is that the order of 
pre-emption is not binding on their share and that, therefore, the defendant 
js not entitled to enforce the order against their interest. This relief has been 
asked for on the ground that the sale by Ramji is not supported by legal neces- 
sity.. The question as, to whether a sale is justified by legal necessity or not 
and the question whether an order passed against the manager of a joint 
Hindu family would bind the interest of other coparceners are not questions 
‘ which are required to be determined, decided or disposed of by the State Gov- 
ernment, a Revenue Officer or a Settlement Officer under the Act. My atten- 
tion has been drawn by both the learned counsels to several provisions of the 
Act, but I find no provision therein by which the jurisdiction to decide a ques- 
tion as regards the powers of Manager of a joint Hindu family, has been con- 
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ferred upon either the State Government, the Revenue Officer or the Settle- 
ment Officer. 

A slight difficulty is, however, caused by the somewhat peculiar language 
used in cl. (a) of s. 105 of the Act. That clause, which is without prejudice 
to the generality of the preceding provision, provides, in so far as is material, 
that no Civil Court shall exercise jurisdiction over ‘‘any matter as to the en- 
forcement of the right of pre-emption under section 12-A....’’. 
Mr. Mangalmurti, who appears on behalf of the respondent, contends that the 
language of @. (a) is wide enough to cover every kind of challenge made to 
the order passed by the Revenue Officer and that once a Revenue Officer passes 
an order upholding the right of pre-emption, that order must be given its full 
effect according to its apparent tenor, regardless of whether the intended sale 
was in excess of the powers of the vendor. Now, turning to the wording of 
cl. (a), it is clear that what is taken out from the jurisdiction of the Civil 
Courts is a matter with regard to the enforcement of the right of pre-emption 
under s. 12-A. Section 12-A consists of as many as seventeen sub-sections and 
many of those sub-sections, in turn, consist of sub-clauses. The several provi- 
sions which are contained in the various sub-sections and clauses of s. 12-A 
relate to matters concerning the enforcement of the right of pre-emption. For 
example, sub-s. (7) of s. 12-A requires a tenant to give notice of an intended 
sale to his landlord stating the particulars of the sale and the amount of the 
consideration; sub-s. (2) requires the landlord to give a written notice to the 
tenant of his intention to exercise his right of pre-emption; sub-s. (5) pro- 
vides that after giving a reply to the notice of the tenant, the landlord may 
apply to a Revenue Officer for enforcing his right of pre-emption; sub-s. (//) 
provides for the steps which the Revenue Officer is required to take in order 
to compel the tenant to execute the sale-deed in favour of the landlord; snb- 
s. (12) confers upon the Revenue Officer the power +o fix the value of the right 
in respect of which the pre-emption is sought; sub-s. (77) finally, deals with 
the payment of the price by the landlord to ‘the tenant. It would be clear 
from the minute provisions contained in s. 12-A that there are a large number 
of matters on which intervention of the Revenue Officer becomes necessary be- 
fore a right of pre-emption could be enforced. The provision contained in 
s. 105, cl. (æ) that no Civil Court shall exercise jurisdiction over ‘‘any matter 
as to the enforcement of the right of pre-emption under section 12-A’’ must 
necessarily be construed by reference to the matters which have been provided 
for in minute details in s. 12-A of the Act. It is well-settled that exclusion 
of the jurisdiction of Civil Courts must not be readily inferred and that sta- 
tutes ousting the jurisdiction of Civil Courts must be construed strictly. As 
there is no provision in the Tenancy Act by which any of the three autho- 
rities is empowered to deal with a contention as regards the powers of a mana- 
ger of a joint family to bind the other coparceners by an intended sale, I am 
unable to hold that the jurisdiction of the Civil Courts to determine that ques- 
tion is ousted under s. 105, cl. (a) of the Act. 

The argument of the learned counsel, if accepted, must mean that the Legis- 
Jature intended to confer upon the Revenue Officers exclusive jurisdiction to 
decide questions relating, for example, to the rights of the parties under their 
personal law. The proceedings of Revenue Officers are in nature summary 
and language much more strong and different than is used in el. (a) of s. 105 
would be required to justify the view that summary proceedings are intended 
to be treated as final and conclusive in the decision of complicated questions 
of fact and law. There is, indeed, some indication in the Act itself that the 
jurisdiction of the Civil Courts was not intended to be ousted in all matters 
relating to the enforcement of the right of pre-emption. Sub-section (15) of 
s. 12-A, for example, provides that if any right in a holding is sold by the 
tenant, the landlord would be entitled to institute a suit for the determination 
of the irue price if the consideration mentioned in the sale-deed does not represent 
the real price. It is clear from this provision that if there was a dispute over 
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a comparatively simple question as the one relating to true consideration, the 
Legislature thought it proper that the question should be decided not by Re- 
venue Officers but by a Civil Court. If that be the scheme of s. 12-A of the 
Act, it would be dificult to conceive that complicated questions of personal 
law governing the parties were intended to be left to the final judgment of 
Revenue Officers. 

In support of his argument, Mr. Mangalmurti has relied upon certain deci- 
sions, four of which are of the Judicial Commissioners’ Court, Nagpur, and 
are reported in Balaji Koshti v. Rambilas!; Fakira v. Ramkisan2 ; Lalsing v. 
Pandit Waman Rao? and Nilkanth v. Fakira.4 In the first of these four cases, 
the plaintiff’s mother, as a guardian, had entered into an agreement to sell an oc- 
cupancy field to a third party. She gave notice to the lambardar of her inten- 
tion to sell the property whereupon the lambardar claimed the right of pre- 
emption. In the revenue proceedings, the question of valuation alone was 
coutested and after it was held that the lambardar was entitled to pre-empt 
the sale, the plaintiff brought a suit for possession of the property on the 
ground that the sale was not supported by legal necessity and would, there- 
fore, not bind him. It was held that the statutory right of pre-emption was 
different from an ordinary right of transfer and the right having been duly 
exercised, the jurisdiction of the Civil Court to entertain the suit was excluded 
by s. 105, el. (a) of the Tenancy Act of 1920. The learned Judicial Commis- 
sioner observes in his judgment that what he was dealing with was merely a 
ease of an intended sale and that questions as regards legal necessity were 
wholly out of place in such cases. On the question of jurisdiction, all that is « 
stated in the judgment is (pp. 250-251) : 


“,..In the present case I am of opinion that the revenue Court had an exclusive 

jurisdiction, having regard tothe comprehensive language contained in the preamble to 
S. 105 and to Cl. (a) thereof... What the law in this connection lays down in the Tenancy 
Act is that the malguzar, as the ultimate or superior owner of the village, has, in any 
case of intended transfer, a statutory right of pre-emption. That right has been duly 
exercised in the present case, and having regard to S. 105(a), Tenancy Act, it seems to me 
that the jurisdiction of the civil Court is necessarily excluded.” 
I am unable to read this decision as an authority for the proposition that a 
Civil Court has no jurisdiction to determine the stope of the powers of a 
manager of a joint family to bind the interest of the coparceners. It is clear 
from the observations contained in the judgment that the decision partly pro- 
ceeds on the assumption that an intended sale which is pre-empted cannot be 
challenged on the ground of want of legal necessity and, secondly, that no 
reasons at all have been stated as to why a question as regards legal necessity 
is not within the competence of the Civil Court. 

The decision in Fakira v. Ramkisan largely turned upon its own facts. In 
that case one Ramchand was an occupancy tenant of a field in which there 
were certain mango trees which formed a part and parcel of the holding. 
Ramchand died leaving behind a son Babaji, a widow Rukminibai and a 
daughter Kesharbai. Though the. holding together with the trees devolved 
on Babaji, the holding came to be recorded not in the name of Babaji but in 
the name of Rukhmini. Babaji renounced the world, whereupon his son 
Ramkisan, the plaintiff, claimed the succession to the holding. In May 1917, 
Rukhmini for herself and on behalf of her minor danghter Kesharbai executed 
two deeds in favour of the defendants, one of which was in the nature of a 
surrender in- respect of the land and the other was a sale-deed in respect of 
the trees standing on the land. The defendants took possession of the pro- 
perty covered by the two deeds, and in July 1918, Ramkisan, the plaintiff, 
filed an ‘application under ss. 36-and 47 of the Central Provinces Tenancy Act, 
1898, for obtaining possession of the holding on the ground that the surrender 
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was in contravention of the provisions of s. 46 and that some of the persons 
in whose favour the surrender was made were not the sole landlords but were 
only fractional co-sharers of the village. The Sub-Divisional Officer who dealt 
with the application, held in favour of Ramkisan and directed that he should 
be put in possession of the holding. Ramkisan, thereafter, executed a lease in 
respect of the mango crop, but the lessee was obstructed by the defendants. 
Ramkisan had, therefore, to file a suit for an injunction restraining the de- 
fendants from disturbing him in the enjoyment of the mango trees standing 
on the land#® The defendants contended that the Civil Court had no juris- 
diction to grant the relief because the transfer of the trees by Rukhmini was 
valid except for the prohibition contained in s. 47 and could, therefore, be 
avoided only in the manner and to the extent provided for by ss. 47 and 48 
of the Tenancy Act, 1898. The learned Additional Judicial Commissioner 
held that the transaction of surrender effected by the widow was a mere cloak 
for contravening the policy of the Tenancy Act and that, therefore, it con- 
ferred no rights on the defendants. After recording the finding that the de- 
fendants did not get a valid title to the properties surrendered in their favour 
by the widow, the learned Additional Judicial Commissioner observed that 
the grievance, if any, which the defendants had, was already made before the 
Revenue Officer who had held against the defendants. The learned Judicial 
Commissioner thereafter proceeded to state that quite apart from these con- 
siderations, the jurisdiction of the Civil Court to entertain the plea of the 
defendants was barred by reason of s. 95 of the C.P. Tenancy Act, 1898. In 
the first place, this decision is not under s. 105 of the Tenancy Act, 1920, but 
is under s. 95 of the Act of 1898. The determination of the question as to 
whether a Civil Court has jurisdiction to entertain a suit must depend on the 
terms of the particular statute which is under consideration. Secondly, the 
contention which the defendants wanted to raise fn that case was a conten- 
tion which was exclusively within the jurisdiction of the Revenue Court to 
decide and that contention indeed was raised by the defendants before the 
Revenue Court, and was rejected by it. Lastly, the observations made by the 
learned Additional Judicial Commissioner on the scope of s, 95 of the Tenancy 
Act, 1898, were not necessary for the decision of that case, because it was ex- 
pressly held in that case that on merits the defendants had no right to the 
trees at all. 

In the decision reported in Lalsingh v. Pandit Waman Rao, the main ques- 
tion which was raised was whether the Revenue Officer who was empowered 
by s. 41(8) of the Act of 1898 to fix the time for depositing costs of eject- 
ment had also got the power to extend that time. It was held that a Court, 
which has the power to fix a particular time for making a deposit, must, by 
necessary implication, have the power to extend the time and that the power 
of a Court of exclusive jurisdiction to extend the time cannot be questioned 
jn a Civil Court. I am unable to see how this decision can have any appli- 
cation to the case before me. 

The last decision on which Mr. Mangalmurti relies is Nilkanth v. Fakira, in 
which it was held that a Civil Court has no jurisdiction under s. 105, els. (g) 
and (h) of the C.P. Tenancy Act, 1920, to question or revise an order of a 
Settlement Officer relating to service tenants. It is clear from cls. (g) and 
(h) that Civil Courts have no jurisdiction over matters relating to the declara- 
tion of a land as a village service land or the ejectment of a village servant 
from a village service land. In that case, the Settlement Officer had held in 
proceedings which were properly constituted that a certain person was a 
service tenant. As the decision on the question whether the person was or 
was not a service tenant, was a decision, which was exclusively within the 
jurisdiction of the Revenue Courts under s. 105, els. (g) and (A), it was plain 
that the order of the Revenue Court could not be challenged in a Civil Court. 
In the case before me, the plaintiffs do not challenge the order of the Revenue 
Officer by which it was held that the defendant was entitled to enforce his 
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right of pre-emption with regard to the intended sale by Ramji. What the 
plaintiffs are seeking’ to establish is that though the order must bind Ramji, 
the interests of the plaintiffs who are Ramji’s coparceners cannot be affected 
by an order of pre-emption passed against Ramji. 

Mr. Mangalmurti has also drawn my attention to a decision of the Privy 
Council reported in Sardar Mohammad Nawaz Khan v. Bhagta Nand.& The 
decision has no bearing on the question which arises before me and, if any- 
thing, certain observations made therein would rather help the plaintiffs. In 
a suit for declaration that the plaintiff was not liable to pay Haq buha (door- 
tax), which was a village cess, it was held that the suit fell within s. 77(3) 
of the Punjab Tenancy Act which provided that suits for sums payable on 
account of village-cesses or village expenses could be instituted in the Revenue 
Court and in no other Court. It was held by the Privy Council that the suit 
by which a plaintiff claimed that he was not liable to pay the village cess, 
clearly fell within s. 77(3) and that, therefore, the Civil Court had no juris- 
diction to entertain the suit. While holding that the suit was not maintain- 
able, Sir George Rankin, who delivered the judgment of the Judicial Com- 
mittee, has made the following observations (p. 521): 

“_,.The purpose of the prohibition in sub-section (3) is to prevent claims which are 

intended to be decided by the Revenue court being in effect carried before the civil 
Court by altering the form in which the matter is raised. As many matters are brought 
under sub-section (3) of section 77 it is important to notice that the mere fact that the 
‘dispute or matter’ is one which must arise incidentally in a suit of the character mentioned 
in such a clause as (j) is not sufficient to exclude it from the jurisdiction of the civil 
Court. For example, the ordinary suit in the civil Court for declaration of title to im- 
moveable property would not become incompetent merely by reason that one consequence 
of the plaintiff getting a decreg would be that as a proprietor he could not be charged. 
‘with village cess. In such a title suit the “dispute or matter’ of the action would not be 
the question of the plaintiffs liability to village césd. Of the present case it is clear that 
the matter in dispute is the very thing with respect to which a’ suit of the class described 
in (j) would be concerned as its subject-matter.” . 
These observations would apply aptly to the case before me because the ques- 
tion as to whether the sale by Ramji was supported by legal necessity or not, 
was a question which, had it been raised, the Revenue Officer may have been 
required to decide incidentally, but the determination of such an incidental 
question could not give it finality. 

Mr. Mangalmurti then urges that in any event. the present suit is barred 
by constructive res judicata because in the earlier suit of 1946 the plaintiffs 
had omitted to challenge the sale on the ground of want of legal necessity, 
though they might and ought to have done so, In the first place, neither 
the plaint nor the written statement in the earlier suit has been placed on 
the record of the present suit. Secondly, the plea that the suit is barred by 
constructive res judicata was not raised in the trial Court and there is, there- 
fore, no issue on that question. Issue No. 4 which is the only issue on the 
question of res judicata relates to the question as to whether the price of the 
field was properly fixed and whether the question as regards the price could 
be re-agitated in the light of the findings recorded in the suit of 1946. Lastly, 
it is clear from the Judgment of Kaushalendra Rao J. that the learned Judge 
was not inclined to deal with the question of legal necessity, though it was 
raised before him because he took the view that the suit for injunction was 
liable to fail as the defendant had already obtained possession and & mere 
suit for declaration, where consequential relief could be asked but was not 
asked, is not maintainable. An argument that the sale was not justified by 
legal necessity was expressly made before the learned Judge, who took the 
view that the order passed by the Financial Commissioner did not affect the 
plaintiffs’ rights, if-any, in the joint family property. In these cireum- 
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stances, it would be difficult io hold that the present suit is barred by con- 
structive res judicata. j 

In the result, the suit must be held to be within the cognizance of the Civil 
Court and the decree passed by the learned Additional District Judge shall 
have to be set aside. The learned Judge has held that the defendant, on whom 
the burden lay, had failed to establish that the sale by Ramji was justified by 
legal necessity. In view of this finding which is binding on me in Second 
Appeal, the plaintiffs’ suit shall have to be decreed. It shall be declared that 
the order of"pre-emption passed by the Revenue Court will not bind the in- 
terests of the plaintiffs in the two fields in which they admittedly have a two- 
third share. Plaintiffs will be entitled to be in joint possession of the fields 
along with the defendant. There will be an inquiry into mesne profits under 
0. KX, r. 12(7) (c) of the Civil Procedure Code. Defendant will be Hable to 
pay mesne profits to the plaintiffs in respect of their two-third share, from 
the date of suit until the date the plaintiffs are put in joint possession. 

There will be no order as to costs, 

Decree set aside. 


[NAGPUR BENCH] 


Before Mr. Justice Paranjpe. 
ABDUL KAYUM AHMAD MOHAMMAD SIDDIK HUSAN 


v. 
DAMODHAR PAIKAJI KINHEKAR.* 

Specific Relief Act (I of 1877), Secs. 21 (a) and 12(c)—Agregment for sale of property—Sub- 
sequent purchasers of property having full knowledge of such prior agreement—Party 
to agreement seeking specific performance thereof—Whether subsequent purchasers 
competent to urge that only monetary decree should be passed in favour of such party. 


Sections 21(a) and 12(c) of the Specific Relief Act, 1877, are only for the benefit of the 
promisor, so that the property which is the subject-matter of the agreement for sale 
may be saved for him and not for the benefit of subsequent purchasers from him, parti- 
cularly when they had purchased the property with full knowledge of the prior agree- 
ment by the vendor-promisor. 


Tur facts appear in the judgment. 


B. R. Mandlekar, for the appellants. 
S. N. Kherdekar, for respondent No. 1. 


PARANJPE J. In this second appeal by defendants Nos. 2 to 4 against two 
concurrent decisions granting a specific performance of an agreemént to sell 
the house to the plaintiff, the only question raised before me was whether a 
monetary compensation for breach of agreement would have been a more 
appropriate relief than a decree for specific performance. 

On December 26, 1952, defendant No. 1, who owned the house in suit, entered 
into an agreement with the plaintiff to sell that house to the plaintiff for a consi- 
deration of Rs. 2,000. The sale-deed was to be executed within two years. That 
agreement was registered and Rs. 1,900 out of the agreed price of Rs. 2,000 were 
paid as earnest money before the Sub-Registrar, the balance of Rs. 100 being pay- 
able at the time of the registration of the sale-deed. In the meantime a creditor 
of defendant No. 1 attached the suit house in execution of a decree in Civil 
Suit No. 46-B of 1946 and the plaintiff got that house released from attach- 

*Decided, December 6, 1962. Second Appeal in Civil Appeal No. 11-A of 1956, from the 
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ment on November 18, 1953, by depositing the decretal amount of Rs. 186-10-0 
for and on behalf of the judgment-debtor. It was agreed between. the plain- 
tif and defendant No. 1 that Rs. 100 out of this deposit of Rs. 186-10-0 was 
to be appropriated towards the balance of the price of the suit house. On 
December 26, 1954, defendant No. 1 wrote a letter to ‘the plaintiff to extend 
the time for’ executing the sale-deed till April 21, 1955, and the plaintiff 
granted that extension. In the meantime, the house in suit was again attach- 
ed by the mother of the present appellants-defendants Nos. 2 to 4 on August 
9, 1954, in execution of her decree in Civil Suit No. 115-A of® 1953. That 
house was put to sale and was auctioned by the executing Court on March 18, 
1955, the auction being knocked in favour of the decree-holder who had bid 
with the permission of the Court. On April 15, 1955, the plaintiff gave the 
notice (exh. P-7) to defendant No. 1 to remind him that the sale in his favour 
was to be executed by April 21, 1955, and to say that it would not be possible 
to execute that sale as per the agreement dated December 26, 1952, unless the 
auction sale was set aside in the meantime. He also said in that notice that, 
in case, the auction stood and was confirmed, the plaintiff will have no alter- 
native but to demand back the consideration ‘for the sale. On April 16, 1956, 
defendant No. 1, who was a judgment-debtor, deposited the decretal amount plus 
5 per cent. thereof as per O. XXI, r. 89, of the Code of Civil Procedure in order 
to get the sale set aside. On ‘April 28, 1955, the plaintiff gave another notice 
to defendant No. 1 to call upon him to exeeute the sale in his favour ag per 
the agreement dated December :26, 1952. The plaintiff also gave one notice, 
dated April 30, 1955, to defendant No. 2 to intimate to him his prior agree- 
ment with defendant No. 1 for the purchase of the suit house and to tell him 
not to take a sale of that house because of the subsisting agreement, dated 
December 26, 1952. However, these notices were disregarded by defendants 
and defendant No. 1 executed the sale-deed (exh. P-4) in favour of defen- 
dants Nos. 2 to 4 with respect to the suit house for a consideration of Rs. 2,200. 
The executing Court had not passed an order setting aside the sale in favour 
of the decree-holder on that day but that order was passed’ on July 1, 1955. 
These facts were found by the Courts below and cannot be questioned in this 
second appeal. 

The plaintiff had sued for specific performance of his agreement on the 
allegation that he had performed his part of the contract by payingtthe full 
consideration, but defendant No. 1 had not:ecarried out his part and had in- 
stead sold the house to defendants Nos. 2 to 4 despite their having knowledge 
about the prior agreement in favour of the plaintiff. Defendant No. 1 had 
contested the suit first by denying that he had received Rs. 1,900 at the time 
of the agreement and by further alleging that the agreement, dated December 
26, 1952, was collusively brought about for shielding his property from his 
other creditors. Defendants Nos. 2 to 4, who are the appellants in this Court, 
elaimed that they were bona fide purchasers for value and the prior agree- 
ment in favour of the plaintiff was bogus and collusive. The Courts below 
overruled these defences and decreed the claim for specific performance on 
the finding that defendants Nos. 2 to 4 were not bona fide ail for value 
` without notice of the plaintiff’s right. 

Shri B. R. Mandlekar, learned counsel for the appellants, urged that the 
Courts below had erred in exercising their discretion in favour of the plain- 
tiff and they should have exercised their discretion by only passing a decree 
for money in favour of the plaintiff. A relief for specific performance is, 
doubtless, a discretionary one, but it is also settled law that an appellate Court 
will not interfere with the discretion of the Courts below unless it were to 
be shown that the discretion was exercised by them arbitrarily or capriciously. 
In the instant case, it was not even attempted to be shown that the Courts below 
had exercised their discretion wrongfully in that manner. As I would show in 
the sequel, I find that the discretion was exercised by the Courts below. judici- 
ously and on proper and reasonable grounds and, therefore, I do not think that 
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this Court can interfere with that discretion even if it were to be said that some 
other view of the matter could have been taken. 

Coming to the merits of the question, Shri Mandlekar brought to my notice 
s. 21(@) and s. 12(q) of the Specific Relief Act and urged that in view of these 
_ two provisions, specific relief ought not to have been granted and only a decree 
for compensation for money should have been passed. Those provisions are in 
the following words: 

Section 12. “Except as otherwise provided in this Chapter, the specific performance 
of any contragt may in the discretion of the Court be enforced—... 

(c) when the act agreed to be done is such that pecuniary compensation for its non- 
performance would not afford adequate relief;...” 

Section 21. “The following contracts cannot be specifically enforced:— 

(a) a contract for the non-performance of which compensation in money is an ade- 
quate relief;” 

According to him, granting pecuniary compensation for non-performance of 
the agreement would afford adequate relief to the plaintiff and, therefore, speci- 
fic performance ought not to be allowed. Shri Mandlekar submitted that these 
sections require the Court to consider the equities between the parties to the 
agreement, so that the subject-matter of the agreement may be saved for the 
promisor and the promisee may be adequately compensated in money. Upon 
this very argument, these sections appear to me to be entirely inapplicable to 
the facts of the present case. Here the promisor, defendant No. 1, has already 
parted with the house in favour of the appellants and there is no question of 
saving that house for the promisor, who cannot get back the house even if he 
were to be required to give to the plaintiff monetary compensation only. The 
submission of Shri Mandlekar seemed to imply that these sections could also be 
availed of by the subsequent purchasers, even if they had purchased the property 
with full knowledge of the prior agreement by the vendor. No authority was 
shown in support of that suggestion. These sections appear to be only for the 
benefit of the promisor, so that the property may be saved for him and not for 
the benefit of subsequent purchasers, particularly when they have entered upon 
the venture of the purchase with full knowledge of the prior agreement. The 
appellants, who are subsequent purchasers, cannot claim to take up cudgels 
for defendant ‘No. 1 and to urge on his behalf that only a decree for monetary 
compensation should be passed against him. It would be interesting to note that 
defendant No. 1, who alone could have sought protection of those sections, has 
not cared to do so and has not joined in this prayer of the appellants. Moreover, 
there is nothing on record to show that defendant No. 1 is or would be in a posi- 
tion to pay monetary compensation, if decreed. 

Shri Mandlekar then submitted that in the notice (exh. P-7), the plaintiff 
himself had pointed out to defendant No. 1 that in case the sale in favour 
of the mother of the present appellants was not set aside, it may not be possible 
for him to enforce the agreement and he would have to fall back on the other 
relief of return of the consideration. Shri Mandlekar wanted to construe this 
notice to mean that the plaintiff himself was not keen on getting the property 
but was only content with getting back his money. I am afraid that is not a 
proper interpretation of the notice and it ignores the first part of the notice 
wherein the plaintiff had called upon defendant No. 1 to get the sale set aside by 
taking proper steps. That advice was given to him by the plaintiff. It would be 
pertinent to note in this connection that on receipt of this letter on April 16, 
1954, the decretal amount plus 5 per cent. thereof was deposited in the Court that 
very day by defendant No. 1. Apparently, therefore, it would mean that de- 
fendant No. 1 accepted the advice given by the plaintiff and took steps to deposit 
the amount under O. XXI, r. 89, of the Code of Civil Procedure, so that the 
property would be free and would be available to the plaintiff as per the original 
agreement, dated December 26, 1962. 

Shri Mandlekar then strenuously urged that the decretal amount and the 5 
per cent. commission deposited on April 16, 1955, had come from these appellants 


508 THE BOMBAY LAW REPORTER. (von. LXV. 


or from their mother and had been deposited by them for saving the property 
for defendant No. 1. In the first place, that was not the case of the appellants 
in the Courts below and I cannot permit this entirely new case on facts to be put 
forth in this second appeal for the first time. I have gone through the written 
statement of these appellants with Shri Mandlekar in Court and he had to admit 
that no such case had been set up in the trial Court. He, however, wanted me to 
infer that this amount must have been deposited by the appellants alone. It is im- 
possible for me to accept this suggestion because, in case the appellants deposited 
that money for saving the property for defendant No. 1, as was contended by 
Shri Mandlekar, that purpose was completely lost because the property was not 
saved for defendant No. 1 but a sale-deed thereof was taken by the defendants- 
appellants subsequently. There was no warrant for the suggestion that this 
amount was paid by the defendants-appellants for and on behalf of the original 
defendant No. 1. 

Shri Mandlekar again reiterated that stand for supporting his claim that the 
defendants-appellants were bona fide purchasers for value. I may mention that 
no question of their bona fides would arise in the context of the established facts. 
If the decree-holder wanted to set aside the sale for saving the property of defend- 
ant No. 1, who was the judgment-debtor, there was no necessity at all for depo- 
siting any amount under O. XXI, r. 89, of the Code of Civil Procedure for pay- 
ment to the purchaser, because the decree-holder herself was the purchaser in 
that case and the sale could have been, set aside on a joint request of the decree- 
holder, that is, the mother of the present appellants and defendant No. 1, but 
that had not happened. Instead, the judgment-debtor was required to deposit 
the amount as per O. XXI, r. 89, of the Civil Procedure Code which would mean 
that these appellants or their mother were not consenting to have the sale set 
aside and that was managed by defendant No. 1 only in accordance with the 
advice given to him by the plaintiff in the notice (exh. P-7) to which I have 
already referred earlier. If there were any bona fides on the part of the defend- 
ants-appellants, as was being repeatedly urged on their behalf, I should have 
expected them to go to the plaintiff at least after receiving the notice, dated 
April 30, 1955, from him and then either return his consideration or to obtain 
his consent to the sale which was eventually brought abont in their favour. 
Nothing of the sort was done. On the contrary, these appellants did not 
even care to reply to the plaintiff’s notice, dated April 30, 1955, and took the 
sale-deed behind the back of the plaintiff and without even informing him about it. 

The learned counsel for the appellants was ignoring one important legal posi- 
tion when advancing his case of the supposed bona fides of the appellants. It 
will have to be remembered that the sale was held on March 18, 1955. Under 
O. XXI, r. 92, of the Civil Procedure Code, a sale shall be confirmed unless it is 
set aside under O. XXI, rr. 89, 90 and 91. In this case, the amount was depo- 
sited within thirty days as per O. XXI, r. 89, of the Civil Procedure Code but the 
sale had not yet been set aside and the matter was still sub judice. The formal 
order of setting aside the sale, which could have been passed on April 16, 1955, 
was actually passed on July 1, 1955, and these appellants took the sale in their 
favour on June 21, 1955, while that auction sale was still in force and had not 
been set aside. That would mean that it was a sale pendente lite and it would 
not affect the rights or interest of the plaintiff which was acquired by the regis- 
tered agreement, dated December 26, 1952. That aspect also must be kept in 
view while considering the question of the alleged bona fides. 

It was not the case of the appellants that they had no notice of the plaintiff’s 
agreement. Their only stand was that the agreement was collusive and bogus 
and they have failed in establishing that allegation. They have, therefore, not 
explained why or how they purchased the property with notice of that agreement, 
particularly after the plaintiff gave them another personal notice on April 30, 
1955. When they purchased this house in spite of the knowledge of the prior 
agréement ‘in favour of the plaintiff, they obviously did so at their own risk and 
it was now not open to them to say that they were poor persons who were being 
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put to a loss due to the collusion as between the plaintiff and defendant No. 1. It 
is quite clear that there was some collusion, but it was not between the plaintiff 
and defendant No. 1 and it appeared to be between defendant No. 1 on the one 
hand and the present appellants on the other. Apparently, after carrying out 
the advice of the plaintiff as per the notice (exh. P-7) by depositing the amount 
under O. XXI, r. 89, of the Civil Procedure Code for getting the auction-sale set 
aside, defendant No. 1 seems to have got in touch with the present appellants 
who had managed to get him round and to secure the sale of the house in their 
favour to tle detriment of the plaintiff. This conduct on their part would cer- 
tainly not be an indication of bona fides. 

The learned counsel for the appellants then urged that there were more equi- 
ties in favour of the defendant-appellants than in favour of the plaintiff. How- 
ever, he did not show which were those greater equities in favour of the appel- 
lants as claimed. The only thing which he could pin-point in this connection 
was that the appellants had paid Rs. 2,200 while the plaintiff had paid Rs. 2,000 
as per the findings of the Courts below. The mere fact that the appellants had 
paid Rs. 2,200 would be neither here nor there when it would be seen that they 
did it, if at all they had paid that or any consideration, with the knowledge that 
the plaintiff had acquired a right to get a sale-deed of this house on the strength 
of the agreement, dated December 26, 1952. By merely purporting to pay a 
larger consideration for that house, defendants Nos. 2 to 4 cannot say that equi- 
ties are more in their favour. Again, a person claiming equities must come with 
clean hands. In the instant case, these appellants have not only tried to steal a 
march over the plaintiff by securing this sale in the circumstances which I have 
discussed at considerable length but they had gone to the length of raising false 
defences in the suit. Under the circumstances, no question of equities in favour 
of the appellants could arise. 

I would like to point out that, in the trial Court, the defendants-appellants 
had not raised this contention that the decree for specific performance should not 
be passed or that a decree for money only should be passed. They are raising 
this point for the first time in this Court. For the reasons which I have explain- 
ed above, it is not possible to accept their submission. 

Shri Mandlekar then submitted that, in cae, the decree for specific perform- 
ance is to be affirmed, it should be made conditional on the plaintiff 
paying back the consideration to the defendants-appellants or on the con- 
dition that the plaintiff at least paid Rs. 900 which was deposited in the 
Court on April 16, 1955, for having the sale set aside. As adumbrated, defend- 
ants Nos. 2 to 4 entered upon this venture with full knowledge of the plaintiff’s 
agreement and the rights thereunder and obviously they did it at their own 
risk. I do not think that there would be any question of ordering any payment 
to defendants Nos. 2 to 4 who apparently came to the rescue of defendant No. 1 
but really they wanted the sale for their own benefit. Moreover, the assumption 
that these appellants had paid Rs. 900 or any part of the amount deposited in 
Court on April 16, 1955, had no foundation in the record and they could not 
claim any part of the amount which they have not proved to have deposited on 
behalf of defendant No. 1. If they have lost the consideration or any part of 
it as a result of their colluding with defendant No. 1, it is open to them to seek 
their own remedies against defendant No. 1. I find that there is no reason to 
levy any condition to the decree for specific performance. 

The appeal is devoid of substance and is dismissed with costs. 


Appeal dismissed. 
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Before Mr Justice Patel and Mr, Justice K. K. Desai, 


RAICHAND GULABCHAND v. DATTATRAYA SHANKAR MOTE.* 


Transfer of Property Act (IV of 1882), Secs. 100, 52—-Whether mortgage amounts to transfer 
within s. 100-—Whether words “m the hands” in s. 100 mean physical holding of pro- 
perty—Applicability of s. 52 where property becomes subject-matter of decree sub- 
sequently by agreement. 

A mortgage of property with or without possession amounts to a transfer within 
the second exception contained in s. 100 of the Transfer of Property Ac®, 1882. 

Jones v. Skinner’ and Ram Shankar Lal v. Ganesh Prasad; referred to. 

The words “in the hands” in the second exception contained in s. 100 of the Transfer 
of Property Act, 1882, mean “held by” or “owned by” and do not mean physical hold- 
ing of the property. They only mean the holding of the title and nothing else. 

Surayya v. Venkataramanamma, dissented from. 

Section 52 of the Transfer of Property Act, 1882, applies to a case where the pro- 
perty is in dispute in the suit itself and not which becomes the subject-matter of a 
decree subsequently by an agreement of parties. Though by making of the decree 
there is no lis, still once an application for execution is filed and proceeding commenc- 
ed, the property becomes the subject-matter in dispute and, therefore, it may fall 
within the meaning of the proceeding in respect of the property as stated in s. 52 
of the Act. 

Jagannatha v. Ramachandra,’ doubted. 
Kallawa Shidlingappa v. Parappa Sankappa;’ distinguished. 
Bellamy v. Sabine’ and Krishnappa Mahadappa v. Bahiru Yadavraw,’ referred to. 


Tae facts in First Appeal No. 40 of 1960 were as follows :— 


Defendants Nos. 1 to 7, hereinafter referred to as Datars, were the debtors in 
the proceedings. Defendant No. 8 was the creditor and defendants Nos. 9 to 13 
were also another set of creditors. The Datars were indebted to several persons, 
amongst whom were defendants Nos. 9 to 18. Defendants Nos. 9 to 18 filed a 
suit for recovering a sum of Rs. 1,34,000 and interest from Datars. On March 31, 
1941, a decree was made in their favour, by which a charge was created on three 
sets of properties belonging to Datars. Two properties were situated at Poona, 
one in Shukrawar Peth and another in Budhawar Peth. The third property 
was at Kalyan. This decree creating the charge was registered on April 17, 
1941. It was only against the Shukrawar Peth property that the charge was 
mentioned in the indexes of the Registrar. The charges on other properties 
were not mentioned at all. Even the property cards of City Survey Department 
and the Municipal records did not contain a reference to the charges on any 
of these properties. On June 27, 1949, Datars created a mortgage in favour of 
the plaintiff for a sum of Rs. 1,00,000 on the Budhawar Peth property. Subse- 
quently, on September 13, 1949, further mortgage was created on the same pro- 
perty in favour of the plaintiff for a sum of Rs. 50,000. Thereafter, on July 
27, 1951, a charge was created by an award in favour of defendant No. 8, the 
Bank of Maharashtra, Poona, for a sum of Rs. 59,521-11-0 on the Budhawar 
Peth property. Subsequently a decree was made on the award. In the mean- 
time the other two properties were sold and realisations to the tune of Rs. 
1,15,000 were made by defendants Nos. 9 to 13. These defendants Nos 9 to 
18, thereafter, filed a darkhast for execution of their decree (darkhast No. 32 of 
1952) and claimed a sum of Rs. 1,57,164 being the balance of the amount due to 
them and accruing interest out of this property. This property was brought 


*Dectded, November 12, 1962. First Ap ol 2 (1907) I. L. R. 29 All. 388. 
No. 668 of 1957 (with Civil Application 3 [1940] A.L.R. Mad. 701. 
2208 of 1962 and First Appoal No. 40 of 1980), ~ 4 [1936] A.I.R. Mad. 689. 
against the order passed by V. V. Ghotage, 5 a Bom. 885, 8.0. 47 Bom. L.R. 821, 
3rd Joint Civil Judge, Senior Division, Poona, 6 (1857) 1 De G. & J. 566. 
in Special Darkhast No. 32 of 1952. 7 (1871) 8 B. H.C. R. (A.C.) 56. 
(1835) 42 Rev. Rep. 274, 276. 
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to sale in execution of the decree and was purchased in auction by defendants 
Nos. 9 to 13, i.e. the decree-holders themselves. 

In execution of the decree of defendants Nos 9 to 13, notices under O. XXI, r. 
66, of the Code of Civil Procedure were issued and the plaintiff appeared in the 
darkhast proceedings and made his claim. The learned Judge rejected the 
prayer and vacated the notices issued to the mortgagees and charge-holders, i.e. 
the plaintiff and defendant No. 8. Against this judgment, the plaintiff filed an 
appeal in execution (Appeal No. 668 of 1957). He then instituted on June 5, 
1958, a suit fgr realisation of the total sum of Rs. 2,18,564 by sale of the mort. 
gaged property. Defendants Nos. 1 to 7 were the original mortgagors, defendant 
No. 8 was the Bank of Maharashtra, the subsequent charge-holder, and defen- 
dants Nos. 9 to 18, the original charge-holders, who, by then, had purchased the 
mortgaged property. Defendants Nos. 9 to 13 contended that the property was 
not liable to sale, since they were prior charge-holders and had acquired the 
property at the Court-sale in execution of their darkhast for enforcement of 
their charge. Defendant No. 8 was interested in incorporating its claim as 
subsequent mortgagee in the decree, which may ultimately be passed in favour 
of the plaintiff. The trial Judge found that defendants Nos. 9 to 13 had 
priority over the mortgage of the plaintiff and, therefore, did not give the 
plaintiff the relief in respect of the property. He declared that Rs. 2,18,564 
was due under the suit mortgages at the date of the suit and directed defendants 
_ Nos. 1 to 7 to pay the same to the plaintiff with future running interest at 4 per 
cent. per annum on Rs. 1,50,000 from the date of the suit till realisation together 
with the costs of the suit. 


The plaintiff appealed to the High Court. ` 


F. A. No. 668 of 1957 with C. A. No. 2298 of 1962. 
. Amin, with R. B. Kotwal, and Navnit A. Shah, for the appellant. 
. Paranjape, for respondents Nos. 1 to 4. 
. Gadgil, for respondent No. 5. 
. Avdhant, for respondents Nos. 6 to 10. 
. Pendse, for respondents Nos. 11(i), ee & (v) to (viii). 

F. A. Mo. 40 of 1960 

. Amin, with R. B. Kotwal and Navnit A. Shah, for the appellant. 
. Pendse, for respondents Nos. 1 to 3, 5 & 6, and 10 & 13. 
U. R. Lalit, for respondent No. 14. 
M. y. Paranjape, for respondents Nos. 15 to 19. 


SRE RANKER 
Sy NZBs 


PATEL J. [His Lordship after setting out the facts, proceeded:] The ques- 
tion is, whether the plaintiff is bound by the charge created in favour of 
defendants Nos. 9 to 13 by the decree datéd March 31, 1941. The trial Court 
has found that the charge decree obtained by defendants Nos. 9 to 13 was duly 
registered and the evidence on record disclosed that the charges were not entered 
in the property cards and in the indexes of the Registration Department except 
in respect of Shukrawar Peth house. As to the property in Budhawar Peth, 
no mention of the charge was made in the land records. It, therefore, found 
that from inspection of the records it could not have been possible for any one 
to find out if the suit property was charged and the plaintiff, therefore, could 
not be fixed with notice, either actual or constructive, of the above decretal 
charge in favour of defendants Nos. 9 to 13. It is under these circumstances that 
the question falls to be decided whether the plaintiff is bound by the charge 
created in favour of defendants Nos. 9 to 13. 

The case must be decided by reference to s. 100 of the Transfer of Property 
Act. Unlike other transfers contained in the Transfer of Property Act, in 
respect of a charge under s. 100, the second paragraph of the section provides 
for two exceptions or two saving clauses, viz.:‘‘(1) Nothing in this section 
applies to the charge of a trustee on the trust-property for expenses properly 
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incurred in the execution of his trust’’, and ‘‘(2) save as otherwise expressly 
provided by any law for the time being in force, no charge shall be enforeed 
against any property in the hands of a person to whom such property has been 
transferred for consideration and without notice of the charge’’. If the mort- 
gages in favour of the plaintiff which are sought to be enforced in this suit are 
“property in the hands of” the plaintiff and the plaintiff is ‘‘a person to whom 
such property has been transferred’’ within the meaning of the above quoted 
portion of s. 100, the plaintiff would be entitled to succeed as against defendants 
Nos. 9 to 18, as the plaintiff is held not to have had any notice of the decretal 
charge in favour of those defendants. The question is, in the first place, whe- 
ther a mortgage with or without possession amounts to a transfer and, in the 
second place, whether such transfer is included in this exception. 

Section 5 defines ‘‘transfer of property’’ to mean 

“...an act by which a living person conveys property, in present or in future, to one 
or more other living persons, or to himself, or to himself and one or more other living 
persons...”. ` 4 
The word ‘‘property’’ in its most comprehensive sense includes all legal rights 
of a person, except his personal rights, which constitute his status or personal 
condition. In Jones v. Skinner,’ the Master of the Rolls described the word 
‘*property’’ as being 

“...the most comprehensive of all the terms which can be used, inasmuch as it is 
indicative and descriptive of every possible interest which the party can have.”, 
and the authorities show that in the Act the word ‘‘property’’ has been used 
in this comprehensive sense; see Ram Shankar Lal v. Ganesh Prasad.2 It would 
be clear, therefore, that a transfer, may either be of the entire property or of ° 
any interest in the property. Even if the transfer only relates to some small 
right or interest in an immoveable property, then it must be regarded as a trans- 
fer of immoveable property. 

Section 58 of the Transfer of Property Act defines a mortgage and says: 

“A mortgage is the transfer of an interest in specific immoveable property for the 

purpose of securing the payment of money advanced or to be advanced...” 
A mortgage, therefore, must be regarded as a transfer of an interest, unlike a 
charge, which only creates a right to obtain the recovery of the money out of the 
property, over which a charge is created. In respect of the mortgages in his 
favour, the plaintiff, therefore, is a transferee of the property in the sense that 
he is a transferee of an interest in the property, over which the charge in 
favour of defendants Nos. 9 to 13 had been created. In our view, when s. 100 
provides that the charge shall not be enforced against any property, it means 
‘‘such interest in the property that is transferred’’, and it must be regarded 
to be ‘‘in the hands of the person’’, to whom it has been transferred. The only 
condition is that the transfer of such property must be for consideration and 
without notice of the charge. 

If, therefore, one must conclude that there was consideration and that the 
plaintiff had no notice of the charge, then the charge will not be binding on 
the mortgagee’s interest with the plaintiff. As shown by the finding of the 
learned trial Judge, and which finding has not been disputed before us, it 
must be held that the plaintiff had no notice of the charge in favour of defen- 
dants Nos. 9 to 13. Apart from this, s. 3 of the Transfer of Property Act, 
which is the defining section, says that a person is said to have notice of a fact 
when he actually knows that fact, or when, but for wilful abstention from an 
inquiry or search which he ought to have made, or gross negligence, he would 
have known-it. It is an admitted position that even on a careful inquiry the 
plaintiff could not have known that this property was charged in favour of de- 
fendants Nos. 9 to 13, inasmuch as neither the property cards, nor the municipal 
records, nor the indices contained a reference to this charge in respect of this 
property. The Explanation in s. 3, which provides for fixing a party with 


1 (1886) 42 Rov. Rep. 274, 276. 2 (1907) I.L.R. 29 All. 385, 386. 
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constructive notice in respect of registered transactions, contains a proviso that 
in order to amount to constructive notice, (7) the instrument has been registered. 
and its registration completed in the manner required by the Registration Act 
and the rules made thereunder, (2) the instrument has been duly entered or 
filed in books kept under s. 51 of the Act and (3) the particulars regarding the 
transaction to which the instrument relates have been correctly entered in the 
indexes kept under s. 55 of that Act. It is clear, therefore, that though in some 
cases by legal fiction constructive notice may be imputed to a party, in the pre- 
sent case, it fannot be imputed to the plaintiff, since the third condition required 
for the purpose is not satisfied. Therefore, on this construction of s. 100, the 
plaintiff i is entitled to succeed. 

It is argued by Mr. Paranjape that once a charge is created on the property, 
in order that the proviso should apply, the subsequent transferee must be of 
the entirety of the property and not only of a part i.e. of an interest in the 
property. He says that that could be the only meaning that could be attached 
to the words ‘‘any property in the hands of a person to whom such property 
has been transferred’’, emphasis being on the words ‘‘in the hands...’’. This 
argument cannot be accepted. Take, for example, the case of a property, which 
has been charged in its entirety, of which physical half portion is transferred to 
a subsequent purchaser for value without notice. It is impossible to argue, 
and Mr. Paranjape practically did not argue, that in such a case the proviso 
will not apply. If it does not apply to such a case, it is difficult to appreciate 
how it can apply to a case, where the property is not physically partitioned, but 

. where an interest in that property only is divided and transferred to another. 
Mr. Paranjape emphasised that the words ‘‘such property’? mean immoveable 
property, which has been charged in the earlier part of the section. This can- 
not be so, for the ordinary rule of construction is ad proximum antecedens fiat 
relatio, nisi impediatur sententia. The word ‘‘suth’”’ is a relative word and 
it applies to the nearest antecedent noun in the same sentence, i.e. to ‘‘ 
property in the hands...’’ and this is made more clear by the words ‘‘has 
been transferred’’ after the word ‘‘such’’. The word ‘‘such’’ can have no 
relation to something which is mentioned in the first part of the section. It 
was then argued that in any case the words ‘‘in the hands of a person’’ must 
necessarily’ show that that person must be in possession of the property and, 
in support of this reliance has been placed on Surayya v. Venkataramanamma* 
where it was said by Mr. Justice Horwill (p. 703): 
“If the appellant is treated as a simple mortgagee, he cannot by any stretch of the 

imagination be considered to have the property in his hands”. 
With respect, there is no justification for construing the words ‘‘in his hands’’ 
literally. If the words were to be construed literally, the section would not 
apply to a purchaser, who is not in actual physical possession, but is in posses- 
sion through his agent or his tenant or his mortgagee. The words ‘‘in his 
hands” can and must only mean ‘‘held by” or ‘‘owned by” and cannot mean 
physical holding of the property. They only mean the holding of the title 
and nothing else. These words do not indicate that the section was only in- 
tended to apply to a purchaser or a mortgagee in possession. Section 58 of 
the Transfer of Property Act does not make any difference between a mortgagee, 
who is a simple mortgagee, and a mortgagee with possession. It only slightly 
alters the rights that are available to the mortgagee, but the actual transfer is 
the transfer of a subordinate interest in the mortgaged property and that is 
the same in both the cases. In our view, therefore, the learned Judge was in 
error in holding that the plaintiff was bound by the charge in favour of de- 
fendants Nos. 9 to 13. 

It is then contended by Mr. Paranjpe that whatever may be the position under 
s. 100 of the Transfer of Property Act, he is still entitled to protection under 
s. 52 of the Transfer of Property Act, i.e. by the doctrine of lis pendens. Mr. 


3 [1940] A.LR. Mad. 701. 
B.LR.—33 
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Amin objected that this argument was not taken in the trial Court and, there- 
fore, it should not be allowed to be taken up in this Court. It would appear to 
be a question of law, since no evidence is necessary to consider this argument, 
and if that is so, we cannot, in fairness, disallow the contention. The question, 
however, is, whether it is strong enough to negative the plaintiff’s claim. Now, 
in the present case, it is an admitted position that originally only money debt 
was due to defendants Nos. 9 to 13 from Datars. They had filed a money 
suit, being suit No. 741 of 1938, in Court and it was only practically 3 years 
afterwards that at the time of passing of the decree that a chargé was created 
on the properties belonging to Datars. The properties, therefore, were not 
the subject-matter of the suit. No issue was involved in respect of the pro- 
perties and they were never specifically involved in the suit. In order that s. 
52 should apply, (Z) the suit or the proceeding, not collusive, must be pending 
and (2) any right to immoveable property must be directly and specifically in 
question in the suit. Both these conditions, therefore, must be satisfied before 
any possible protection can be claimed. Once the suit is filed, then it does not 
end under the Explanation only by a decree being passed. Under the Ex- 
planation, the suit continues until it has been disposed of by a final deeree and 
complete satisfaction or discharge of such a decree has been obtained or has 
become unobtainable for reasons mentioned therein. This must evidently apply 
to a case, where the property is in dispute in the suit itself and not which be- 
comes the subject-matter of a decree subsequently by an agreement of parties. 
It is obvious that if the Court had to make a decree in invitum a charge could 
not possibly have been created on this property. If a charge has been created 
by consent of parties, this is something extraneous to the suit and cannot 
really be included in the operative part of the decree, but must be appended as 
a schedule to the decree. If, however, it is included in the operative part of ' 
the decree, then, no doubt, the decree can be executed, but that does not make 
it the subject-matter of the suit. Merely because a charge is created by a 
consent decree, no lis is introduced in respect of it in the suit, nor can it be said 
that the lis commenced at least from the date of the decree. There is no com- 
mencement at all so far as the lis is concerned. The lis was the simple claim 
of money and nothing more. 

It is true that though by the making of the decree there was no lis, still once 
the application for execution is filed and proceeding commenced, the property 
becomes the subject-matter in dispute and, therefore, it may fall within the 
meaning of ‘‘the proceeding in respect of the property’’. It is not necessary 
to consider whether that proceeding will end with the dismissal of the darkhast 
without realisation of the amount. In the present case, on the date, on which 
the mortgage in favour of the plaintiff was created, no darkhast was pending 
and, therefore, it cannot be said that under the decree at least a proceeding 
bringing the property in dispute was pending. 

Mr. Paranjape invited our attention to the case of Kallawa Shidlingappa v. 
Parappa Sankappa*, where a Division Bench of this Court applied the principle 
of the above section to the case of an award decree, where a charge was created 
by the award. As explained by Mr. Justice Divatia, the lis commenced as 
soon as an application was made to have a decree in terms of the award, which 
created the charge over the property and, therefore; the section applied, an 
application for this purpose always being treated as a suit. Clearly, therefore, 
this authority has no application to the facts of the present case, because it 
is not the case of any one that at any time a charge was sought on this property 
in the suit. It is argued with emphasis that the learned Judges were of the 
view that lis pendens operated at least from the date of the decree in any case. 
However, the sentence commencing at the end of page 892 clearly shows that 
they did not deem it necessary to consider the question as to whether in any 
case the lis began from the date of the award decree. They merely pointed 


4 [1945] Bom. 885, s.c. 47 Bom. L.R. 821. 
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out the authority, which was cited at the ‘Bar. They preferred to follow the 
principle laid down in Pranjwan Govardhandas v. Baju, and held that the 
lis commenced with the application to take a decree*in terms of the award. 

Mr. Paranjape relied on the judgment of Venkataramana Rao, J. in Jagan- 
natha v. Ramachandra® where the learned Judge held that. where the pro- 
perty was given in security in a suit, the doctrine of lis pendens should apply. 
It is not necessary for us to consider whether, in such a case, the doctrine 
would apply., Suffice it to say that though the learned Judge pointed out 
that there were pending proceedings, that the Court had jurisdiction over the . 
person and the property and that the property was specifically described at 
the time of furnishing the security, he did not refer to another important re- 
quirement of the section, viz. right to the property being directly and speci- 
fically in question in the proceedings. How the case of a security, which is 
furnished during the pendency of the suit, satisfies that condition, is difficult 
to appreciate. The foundation of the doctrine of lis pendens is explained in 
various ways. Turner L. J. in Belamy v. Sabine,’ said (p. 584): 

“...It is, as I think, a doctrine common to the Courts both of Law and of-Equity, and 
rests, as I apprehend, upon this foundation,—that it would plainly be impossible that 
any action or suit could be brought to a successful termination, if alienations pendente lite 
were permitted to prevail. The plaintiff would, be liable in every case to be defeated by 
the Defendant’s alienating before the judgment or decree, and would be driven to com- 
mence his proceedings de novo, subject again to be defeated by the same course of pro- 
ceeding”. 

Story’s explanation based on presumption of every one knowing what passes 
in Courts and imputing constructive notice has not been approved in India, 
see Krishnappa Mahadappa v. Bahiru Yadavraw®. Whichever reason is 
adopted, there seems to be little doubt that in a case such as this the section 
cannot apply. It is sufficient, therefore, in the present case, to say that merely 
because a charge was created by the decree, the suit did not involve at any 
stage any question as to any right in the immoveable property, directly and 
specifically, and if this condition is not satisfied, then, clearly, s. 52 has no 
application whatsoever and the case must depend for its decision on only 
s. 100 of the Act. 

The decree of the trial Court must, therefore, be set aside except as to de- 
fendants Nos. 1 to 7. There will be a declaration in Suit No. 57 of 1958 (i.e. 


` Appeal No. 40 of 1950) as follows :— 


“It is hereby declared that the property sold in Special 'Suit No. 741 of 
1938 in darkhast No. 32 of 1952 is sold subject to the mortgagee rights ‘of 
the plaintiff and that defendants Nos. 9 to 18 have purchased the property 
subject to that mortgage’’. We direct that a prelimmary decree for sale 
under O. XXXIV, r. 4, of the Code of Civil Procedure be drawn up in favour 
of the plaintiff, giving three months’ time for payment. 


[The rest of the judgment is not material to this report.] 


5 (1879) 1.L.R 4 Bom. 34. 7 (1857) 1D. De a. 4 
6 [1936] A.I.R. Mad. 589. 8 (1871) 8 B.B.C 
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Before Mr. Justice Patel and Mr. Justice K. K. Desai. 
THE CHALISGAON SHRI LAXMI NARAYAN MILLS CO. LTD. 


v. 
AMRITLAL KALIDAS KANJI.* 

Indian Limitation Act (IX of 1908), Secs. 3, 14—Indian Companies Act (VII of 1913), Sec. 
171—Claim lodged before Official Liquidator of company whether civil proceeding 
filed before Court of first instance within s. 14 of Limitation Act—Dismissal of claim 
for damages by Court for difficulty found in summarily dealing with such claim— 
Whether such dismissal of suit by Court for “other causes of a hke nature” within 
8. 14 of Limitation Act. 

A claim lodged before the official liquidator of a company ordered to be wound up 
under the Indian Companies Act, 1913, is a civil proceeding filed before a Court of 
first instance as provided in s. 14 of the Indian Limitation Act, 1908. 

The dismissal of a claim for damages on account of the inherent difficulty found 
by the Court in summarily dealing with such a claim is dismissal of a suit by a Court 
for “other causes of a like nature” within the meaning of that phrase in s. 14 of the 
Indian Limitation Act, 1908. 

Hansraj Gupta v. Official Liquidators, Dehra Dun-Mussoorie Electric Tramway Co., 
Upper India Rice Mills, Limited v. Tha Jaunpur Sugar Factory, Limited’ and Nazir. 
Ahmad v. Peoples Bank of N. I.*, referred to. 


By a provisional contract dated July 2, 1950, the Chalisgaon Shri Laxmi 
Narayan Mills Co. Ltd. (appellants) agreed to sell and one Amritlal (res- 
pondent) agreed to purchase 1,49,693 yards of grey calendar long cloth for 
export at the ex-mill price of Rs. 0-10-9 per yard for July-August 1950 deli- 
very. The provisional contract, admittedly, was made because of export con- 
trol restrictions which were in existence at all material times. In pursuance 
of this provisional contract, the Mills agreed to sell and the respondent agreed 
to purchase by a contract in writing dated July 24, 1950, the above goods at 
the price as mentioned above. The relevant provisions in this contract run. 
as follows :— i : 

“Delivery was to be taken at Chalisgaon. Ex-Mill Godown Delivery. As per annexure 
‘B’ Export Licence No. UMM 336 dated 18-7-1950 against our Provisional Contract for 
Export Cloth dated 2-7-1950.” ; 
The respondent repeatedly demanded delivery of the goods by his letters of 
demand dated February 3, 1951, May 22, 1951 and other letters of demand. 
In connection with the contract as agreed between the parties, the respondent 
paid Rs. 23,000 by way, of deposit in the first instance. The respondent also 
furnished to the Mills an export licence dated July 15, 1950. In August 1950 
the Mills forwarded to the respondent a pro-forma invoice in connection with 
49,693 yards of the contract goods and called upon the respondent to pay 
Rs. 34,205-3-0. The respondent deposited Rs. 24,205-3-0 in the account of the 
Mills and gave credit to the Mills for the sum of Rs. 10,000 out of the deposit 
of Rs. 25,000 that he had made and called upon the Mills to effect delivery. 
Despite repeated demands, the Mills failed to give delivery: of the goods and 
the respondent thereupon by his attorney’s letter dated November 14, 1950, 
onee again made a demand for delivery. The Mills made false excuses and 
did not give delivery of the goods. The plaintiff from time to time extended 
the date for export of the goods under the export licence that was issued to 
. him. By agreement of parties, the time for delivery of the contract goods 
was extended to July 31, 1951. Prior to that date, in the correspondence, the 
respondent pointed out that it was apprehended that Government would im- 
pose export duty on export of goods and intimated the Mills that he would 
claim the export duty which the Mills would become liable to pay having re- 

*Decided, December 5/6 1962. First Appeal 1 (1932) L.R. 60 I.A. 18, 8.0. 35 Bom. L.R. 
No. 467 of 1960, against the decision of Bashi- 819. 
ruddin Ahmed, Civil Judge, Senior Division, at 2 (1927) 1.L.R. 49 All. 520, F.B. ` 
Jalgaon, in Special Suit No. 26 of 1955. 8 [1942] A.I.R. Lab. 289, r.B. 
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gard to their failure to effect delivery. The Mills made it clear in their re- 
plies to the respondent that they were not prepared to and would not bear the 
export duty in any event. The time for delivery was, in spite of the above 
refusal of the Mills to agree to pay the export duty, extended by agreement 
of parties to July 31, 1951. Even though the extended due date expired, the 
Mills failed to effect delivery of any of the goods. Ultimately the Mills deli- 
vered and the respondent accepted delivery of 49,693 yards of the contract 
goods in June 1952. The respondent had arranged to pay the price due in 
respect of that quantity as stated above. The Mills failed to give delivery of 
the remaining balance of 1,00,000 yards of goods. In respect of the goods 
delivered the respondent had to pay export duty before exporting the goods 
in the sum of Rs. 10,649-4-0. 

The plaintiff filed the present suit on June 6, 1955. In the schedule to the 
plaint the respondent had claimed inter alia the following items of moneys 
as being due to him as follows:—(1) for damages for non-delivery of 1,00,000 
yards of the contract goods at Rs. 0-5-3 per yard and loss of profit and claim 
of overseas buyers, Rs. 32,812-8-0; (2) damages for late delivery of 49,693 
yards of the contract goods at Rs. 0-2-0 per yard; and (3) export duty amount- 
ing to Rs. 10,649-4-0. By their written statement the Mills inter alia con- 
tended that the Mills had not committed breach of the contract; that the 
time for performance of the contract was not extended; that the respondent 
was not ready and willing to perform his part of the contract at material 
times; that the suit was barred by the law of limitation; and that the res- 
pondent was not entitled to damages as claimed. 

The trial Judge negatived the contention that the Mills had not committed 
breach of the contract or that the suit was barred by limitation. He held that 
the time for performance of the contract was extended to July 31, 1951, and 
that the respondent was always ready and willing to perform his part of the 
contract. He disallowed the respondent’s élaim to interest. As regards the 
claim for damages, on the evidence led, he held that the respondent was en- 
_ titled to payment of the sum of Rs. °32,812-8-0 in connection with 1,00,000 
yards of goods not delivered and the sum of Rs. 6,211-10-0 for late delivery 
of the quantity of goods delivered and also to the export duty amount of 
Rs. 10,649-4-0 which had been expended towards the export duty by the 
respondent. 

The Mills appealed to the High Court contending that the respondent was 
not ready and willing to perform his part of the contract, that the suit was 
barred by the law of limitation and that the damages awarded were excessive. 


V. V. Divekar, for the appellants. 
C. N. Daji, instructed by Dixit Maneklal & Co., for the respondent. 


K. K. Desar J. [His Lordship after stating the facts and rejecting the 
first contention of the Mills, proceeded.] As regards the question as to whe- 
ther the suit was barred by the law of limitation, Mr. Divekar has argued that 
admittedly the date of breach must be July 31, 1951, and that this suit was 
filed on June 6, 1955, i.e. more than three years after the date of the breach. The 
suit being a suit for damages ought to be filed within three years from the 
date of the breach and, therefore, was barred by the law of limitation. In this 
connection, Mr. Daji has relied upon the following facts: An order for wind- 
ing up of the defendants’ Mills was passed on December 17, 1951. The plain-- 
tiff lodged his claim for damages in respect of the contract in this suit 
amounting to Rs. 1,79,103-11-9 with the Joint Official Liquidators of the de- 
fendants’ Mills on June 14, 1952. On a reference by the Liquidators of the 
claim to the District Judge, the same was investigated by him. As regards 
the balance of deposit money i.e. Rs. 15,000 and interest, the District Judge 
granted the claim of the plaintiff. By his order dated April 30, 1955, the 
District Judge held that ‘‘the claim being a claim for damages’’ the plaintiff 
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‘‘should establish and prove the same by filing a suit against the defendants’ 
Mills.” Having regard to that order, by their application dated June 6, 1955, 
the plaintiff applied to the District Judge, Hast Khandesh, who was dealing 
with the winding up of the defendants’ Mills, to give to the plaintiff leave to 
file the suit for the balance of the claim. By his order dated June 6, 1955, 
the District Judge granted that permission and the plaintiff accordingly filed 
this suit on June 6, 1955. Mr. Daji also relies upon the provisions of s. 171 
of the Companies Act, 1918, which was applicable to the facts of the case. 
The section provides: 


o 

“When a winding up order has been made, no suit or other legal proceeding shall be 

proceeded with or commenced against the company, except by leave of the Court and 
subject to such terms as the Court may impose”. 
He also relies upon the Explanation to s. 3 and s. 14 of the Limitation Act. 
His first contention is that having regard to s. 171 of the Companies Act, in- | 
stitution of the suit was completely barred and that having regard to the 
Explanation to s. 3 and’s. 14 of the Limitation Act, the application made to 
the Joint Liquidators on June 14, 1952, claiming the damages as claimed in 
this suit, was a civil proceeding in the Court of -first instance. That pro- 
ceeding was, for the inherent difficulty ‘that the Court found in summary trial 
of the claim for damages, dismissed on April 30, 1955. The time that expired 
between the date of the winding up order and dismissal of that proceeding on 
April 30, 1955, must be excluded in computing the period of limitation. Ac- 
cording to him, in any event, the time taken in the civil proceedings before 
the Liquidators between June 14, 1952 and April 30, 1955, should be excluded 
in computing the period of limitation. 

Mr. Divekar contends that the provisions in s. 171 do not bar institution of 
suits and, therefore; the date of the winding up order has no relation with 
the computation of the period of limitation. He further contends that the 
lodging of the claim before the Joint Liquidators on June 14, 1952, cannot 
be considered as a suit or a civil proceeding and that in any ‘event the dis- 
missal of that claim in the manner mentioned above is not dismissal of a suit 
by a Court for defect of jurisdiction or any other cause of a like nature with- 
in the meaning of s. 14 of the Limitation Act and the time cannot be excluded. 

In this connection, it is important to notice the Explanation to s. 3 of the 
Limitation Act. The first paragraph of s. 3, inter alia, provides that every 
suit or application instituted after the period of limitation prescribed there- 
for shall be dismissed. The Explanation to the section provides: 

“A suit is instituted, in ordinary cases, when the plaint is presented to the proper 
officer; in the case of a pauper, when his application for leave to sue as a pauper is made; 
and, in the case of a claim against a company which is being wound up by the Court, 
when the claimant first sends in his claim to the official liquidator.” - 

In the case of Hansraj Gupta v. Official Liquidators, Dehra Dun-Mussoorie 
Electric Tramway Co.’ in connection with the proceedings instituted by the 
Liquidators of a company’ in liquidation, their Lordships of the Privy Council 
considered the true construction and effect of the provisions of s. 3 of the 
Limitation Act. The suit in that case was instituted by a company in liquida- 
tion through its Liquidators. In counection with the language in the Ex- 
planation to that section, their Lordships observed (p. 19): 

..The application of the liquidators would not be a suit within s. 3, if that section 
stood’ alone, unaccompanied by the explanation”, , 
Their Lordships did not accept the argument that the Explanation showed. by 
its concluding sentence that the claim against a company in compulsory liqui- 
dation can be considered to be a suit instituted within those words in s. 3. 
They further observed (p. 19): 

..The explanation is not concerned with the question of what is a suit, or is to be 
eénsldered a suit, within s. 3.° It is addressed to quite a different subject-matter. It as- 


; . 1 (1932) L.R. 60 LA. 13, 8.0. 35 Bom. L.R. 319. 
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sumes the existence of a suit which has been instituted by the presentation of a plaint, 
and is concerned only with the point of time at which that suit is for the purpose of s. 3 
to be treated as being instituted. The ordinary rule is stated by the explanation to be 
that the suit is instituted when the plaint is presented; but to this two exceptions are 
prescribed—namely, (1) in the case of a suit by a pauper, the time at which that suit is 
(for the purposes of s, 3) instituted, is to be taken as at an earlier date, namely, the date 
when the application for leave to sue as a pauper was made; and (2) in the cast of a suit 
against a company which is being wound up by the Court, the institution of the suit ig 
(for the purpgses of s. 3) advanced also to an earlier date—namely, the date when the 
claim was first sent in to the official liquidator”. 

Now, this observation of their Lordships, in our view, applies to the facts of 
. this case in all particulars. The present suit is a suit against a company 
which is being wound up by the Court. As regards this suit, in accordance 
with the observations of their Lordships, the date of the institution of the suit 
is not the factual true date being June 6, 1955, but for the purposes of s. 3 
it stands advanced to an earlier date, viz. the date when the plaintiff lodged 
his claim in the first instance before the Joint Liquidators, ie. June 14, 1952. 
That being the true position, having regard to the observations of their Lord- 
ships, in this case we must hold that this suit, though in truth instituted on 
June 6, 1955, was in law instituted on June 14, 1952. The result is that the 
suit was filed within about 11 months and 2 weeks from the date of breach 
being July 31, 1951. 

The further observations as contained in the case of Hansraj Gupta v. 
Official Inquidators, Dehra Dun-Mussoorde Electric Tramway Co. also support 
the view that the application before the Joint Liquidators can be considered 
to be a civil proceeding instituted in a Court within the meaning of those 
words in s. 14 of the Limitation Act. 

The relevant part of s. 14 of the Limitation Act provides: 

“In computing the period of limitation prescribed for any suit, the time during which 
the plaintiff has been prosecuting with due diligence another civil proceeding, whether in 
a Court of first instance or in a Court of appeal, against the defendant, shall be excluded, 
where the proceeding is founded upon the same cause of action and is prosecuted in good 
faith in a Court which, from defect of jurisdiction, or other cause of a like nature is 
unable to entertain it.” 

The first question that arises is as to whether the proceeding by way of lodg- 
ing the claim before the Joint Official Liquidators is ‘‘a civil proceeding in a 
Court of first instance’’ as referred to in the section. There would have been 
some difficulty in accepting the contention of Mr. Daji that the Liquidators 
must be considered as the Court of first instance, if the language of the Ex- 
planation to s. 3 as quoted above was not clear in providing that a claim lodged 
before the Liquidator is relevant in connection with a suit against a com- 
pany in liquidation. It is also clear having regard to the provisions of the 
Companies Act that all claims in respect of a company in winding-up must 
be made by lodging them before the Liquidator. It is not necessary or com- 
pulsory for any party having a claim against a company in liquidation to 
file a suit for recovering the amount due to the party. It is, on the contrary, 
necessary under the provisions of the Companies Act that ordinarily a eredi-‘ 
tor of a company in winding up must initially lodge a claim for the amount 
due to him before the Liquidator in accordance with the scheme prescribed by 
the Companies Act. The Act further provides for appeal and reference to 
the Civil Court for decision in the ultimate instance of the claims preferred 
before the Liquidator. In appeals before the Court, the decisions of the Liqui- 
dator are liable to be confirmed, modified and altered in all respects. It is 
having regard to that scheme that the Companies Act provides that as against 
a company ordered to be wound up no suit or proceedings could be continued 
or commenced except by leave of the Court. It is in the light of these provi- 
sions and the scheme of the Companies Act that we have come to the conelu- 
sion that a claim lodged before a Liquidator of a company ordered to be 
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wound up must be held to be a civil proceeding filed before a Court of first 
instance as provided in s. 14 of the Limitation Act. An extremely difficult 
and absurd position must arise if this is not the true construction of the provi- 
sions of s. 14 of the Limitation Act. In spite of a claim duly lodged before 
the Liquidator having been fought out in the ultimate Court, it would be per- 
missible for the defendants in a further suit which may have to be filed to 
contend that the time that was taken in the proceedings before the Liquidator 
cannot be excluded in computation of the period of limitation. In our view, 
the provisions of the Companies Act and the scheme therein provided for 
proof of claims by lodging the same before the Liquidator were not intended 
to bring about such a situation. 


In this connection, we may observe that similar questions have arisen having’ 
regard to the provisions in the Insolvency law and the Courts have always 
held that where claims could be lodged before Receivers and Official Assignees 
the time taken in infructuous proceedings before the Receivers and the Official 
Assignees was liable to be excluded in computing the period of limitation. 

We cannot accept the contention made by Mr. Divekar that the claim of 
the plaintiff was not rejected by the Court on the grounds as mentioned in 
s. 14 of the Limitation Act, viz. from defect of jurisdiction or other cause 
of a like nature. The claim of the plaintiff before the Liquidators was ulti- 
mately rejected by the District Judge only on the ground that it was a claim 
for damages and could not be, therefore, disposed of summarily in the pro- 
ceedings by way of claim. The District Judge himself directed the plaintiff 
to file this suit if he wanted to substantiate his claim. It was thereafter that 
the District Judge dealing with the defendants’ Mills in winding up gave 
leave for filing this suit. This rejection of the plaintiff’s claim lodged before 
the Liquidators, in our view, must be held to be rejection, though not on the 
ground of defect of jurisdfetion, in any event, on the cause of a like nature. 
It was permissible for the District Judge to deal completely with the claim 
of the plaintiff. He, however, appears to have felt difficulty in summarily 
dealing with the plaintiff’s claim. He accordingly rejected the claim and 
directed the plaintiff to file the suit. These must be held to be the circum- 
stances indicating the cause of a like nature within the meaning of that phrase 
in s. 14 of the Limitation Act. Having regard to the above findings, in our 
view, the period that expired between June 14, 1952 and April 30, 1955, must 
be excluded in computing the period of limitation for the filing of this suit. 

In this connection, reference may be made to the case of Upper India Rice 
Mills, [Amited v. The Jaunpur Sugar Factory, Limited,? where it is observed 
(p. 523) : 

“,..The rule is that the liquidator of a company which is in liquidation being a trustee 
for the creditors, time does not run after an order, or resolution, of winding up. The date 
for testing the liability is the commencement of the winding up.” 

Mr. Divekar for the appellants has relied upon the decision in the case of 
Nazir Ahmad v. Peoples Bank of N. I. In that case, there was no question 
relating to the true construction and effect of the provisions of s. 3 or s. 14 of 
. the Limitation Act in connection with a suit filed against a company in liqui- 
dation. The question there related to the suit filed against a company in 
liquidation without leave under s. 171 of the Companies Act. The Court held 
as follows :—~ “EAP, tae 

‘Where a plaintiff institutes a suit against a company in liquidation without the leave 
of the Court under S. 171 and subsequently applies for such leave within the period of 
limitation of the suit and the leave is granted only after the period of limitation has ex- 
pired, the suit should not be dismissed and limitation should be calculated in the same 
way as if the sult had originally been instituted with leave”. 

In our view, there is nothing in that case which is applicable to the facts of 
this case. 


2 (1927) LL.B. 48 All. 520, rz, 3 [1942] AIR. Lab. 289, zz. 
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Having regard to what we have observed above, the contention made by 
Mr. Divekar that the plaintiff’s suit was barred by the law of limitation must 
be negatived. , 


{The rest of the judgment is not material to this report.] 
Decree modified. 


Before Mr. Justice Patel and Mr. Justice Abhyankar. 


CHENAJI KALIAJI v. MUNICIPAL BOROUGH, DHULIA.*® | 
Bombay Municipal Boroughs Act (Bom. XVIII of 1925), Secs. 104, 105, 112, 113, 113A, 203 
—Constitution of India, Art. 14—Whether ss. 104, 105 onwards ultra vires art. 14 of 


Constitution—Power of municipality to file suit under s. 203 whether an alternative 
or additional remedy. 


The provisions of ss. 104, 105, 112, 118 and 113A of the Bombay Municipal Boroughs 
Act, 1925, are not ultra vires art. 14 of the Constitution of India. 

S. M. Nawab Ariff v. Corpn. of Calcutta,’ dissented from. 

Shri Ram Krishna Dalmia v. Shri Justice S. R. Tendolkar’ Manna Lal v. Collector 
of Jhalawar,’ Lachhman Dass v. State of Punjab! and Lokmanya Mills Ltd. v. Muni- 
cipal Borough, Barsi’ referred to. 

The power of the municipality to file a suit under s. 203 of the Bombay Municipal 
Boroughs Act, 1925, in lieu of the process under Chapter VII of the Act is an addi- 
tional power which is supplementary to the other power. 


TEE facts appear in the judgment. 


G. N. Vaidya, for plaintiffs Nos. 1 and 2. ° 
M. V. Paranjape, for the defendant. 
V. H. Gumaste, Additional Government Pleader, for the Referror. 


PATEL J. This is a reference by the Joint Civil Judge, Junior Division, 
Dhulia, in a suit raised by the present plaintiffs against the Municipal Borough, 
Dhulia. The plaintiffs filed the suit for an injunction restraining the Muni- 
cipal Borough from proceeding under the provisions of s. 104 and onwards of 
the Bombay Municipal Boroughs Act, 1925, in pursuance to the notice issued 
under s. 104(4)(c) of the Act. It seems that plaintiff is a purchaser in an 
execution proceeding of properties in respect of which the Municipal Borough 
sought to recover the taxes due. According to him, he got possession on 
November 10, 1961. It is not necessary’to refer to the several contentions 
raised by the plaintiff, except one contention in the plaint by which he con- 
tended that the provisions of ss. 104, 105, 112, 113 and 113A of the’ Bombay 
Municipal Boroughs Act, 1925, were ultra vires art. 14 of the Constitution. 
As this ground was a challenge to the Act itself under the Constitution, the 
learned Judge has made a reference, at the same time expressing his own 
opinion that these provisions offend art. 14 of the Constitution of India. In 
the present case he followed the decision of the Calcutta High Court in S. M. 
Nawab Arif v. Corpn. of Calcutta.| 

So far as art. 14 of the Constitution is concerned, the principles are now 
well crystallised and have been re-stated by-the Supreme Court in Shri Ram 
Krishna Dalmia v. Shri Justice S. R. Tendolker.2 After referring to several 
cases till then decided, the learned Chief Justice observed as follows (p. 296) :— 


“...It is now well established that while article 14 forbids class legislation, it does 


*Decided, February 7, 1963. Civil Reference 4 pitas) AIR. S.C. 222. 
No. 7 of 1962. 5 (1989) 41 Bom. L.R. 937. 
1 [1960] A.I.R. Cal. 159, 3.x. 1 [1960] A.I.R. Cal. 159, 3.B. 
2 [1959] 8.C.R. 279, 3.0.61 Bom. L.R. 19%. 2 [1959] 8.C.R. 279, s.o. 61 Bom. L.R. 
3 [1961] A.LR. S.C. 828. 192. 
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not forbid reasonable classification for the purposes of legislation. In order, however, to 
pass the test of permissible classification two conditions must be fulfilled, namely, (i) that 
the classification must be founded on an intelligible differentia which distinguishes persons 
or things that are grouped together from others left out of the group and, (ii) that that 
differentia must have a rational relation to the objett sought to be achieved by the statute 
in question. The classification may be founded on different bases, namely, geographical, 
or according to objects or occupations or the like. What is necessary is that there must 
be a nexus between the basis of classification and the object of the Act under consideration.” 
The learned Chief Justice also formulated certain principles which emerged 
from decided cases. It is not necessary to refer to all the principles formu- 
lated by the learned Chief Justice, except only a few of them as appear to be 
relevant for the present discussion. They are (p. 297): 

“(b) that there is always a presumption in favour of the constitutionality of an en- 
actment and the burden is upon him who attacks it to show that there has been a clear 
transgression of the constitutional principles; 

(c) that it must be presumed that the legislature understands and correctly appre- 
ciates the need of its own people, that its lawa are directed to problems made manifest by 
experience and that its discriminations are based on adequate grounds;.., 

(e) that in order to sustain the presumption of constitutionality the court may take 
into consideration matters of common knowledge, matters of common report, the history of 
the times and may assume every state of facts which can be conceived existing at the 
time of legislation;” j i 

While referring to this case, Mr. Vaidya relied in particular on classifica- 
tions Nos. (iii), (iv) and (v) of the several classes of cases which might arise 
for consideration, and argued that the present case falls within classifications 
(iii) and (iv). He contended that s. 104 of the Bombay Municipal Boroughs 
Act allows a summary procedure for recovery of the dues of the Borough, and 
s. 203 of the Act permits a suit to be filed, and since no principles are laid 
down. by the Legislature in making the selection of a particular individual or 
that of a particular case, for the procedure that is to be adopted, nor are any 
principles discernible from the scheme of these provisions, the coercive sections 
must be regarded as constitutionally invalid, being more onerous. ln connec- 
tion with somewhat similar provisions in the Caleutta Municipal Act of 1951, 
the Calcutta High Court accepted these contentions. The Court there observed 
that the coercive procedure was undoubtedly more onerous and, there being 
no principles laid down by the statute discernible from the scheme of the Act 
for the exercise of the discretion by the Commissioner, the sections were hit 
by art. 14 of the Constitution and hence invalid. Mr. Justice Bose, the third 
member of the Bench, disagreed with this opinion on the ground that in order 
that such municipal administration may run it was absolutcly necessary that 
there should be a procedure for recovery of taxes within the shortest possible 
time and that as there was sufficient gnidance in the Act for selecting parti- 
cular ‘cases in which suit should be filed, the provisions were valid. 

We will now proceed to consider the scheme of the Bombay Municipal 
Boroughs Act, 1925, and examine the contentions now ‘made before us. 
Sections 78 and onwards relate to the preparation of assessment lists and de- 
fining the liability of the properties for rates on buildings or lands. There 
are detailed provisions which enable the tax-payer to raise such objections as 
he deems proper at several stages of the proceeding. Section 90 relates to 
fees regarding licences. The subsequent provisions relate to different kinds 
of taxes. Section 93 to s. 101 arc provisions for collection of octroi dutiés. 
Recovery of taxes is provided by Chapter VIII. Sub-section (J) of s. 104 
requires the Chief Officer to cause to be presented to the person liable for pay- 
ment of the tax a bill for the sum which is claimed as due ‘‘with the least 
practicable delay when the amount shall become due’’. Sub-seetion (2) re- 
quires the bill to specify the period for which and the property in respect of 
which the sum is claimed and also to give notice of the liability ineurred in 
default of payment and of the time within which an appeal may be filed as sub- 
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sequently provided. Sub-section (3) enables the Chief Officer to serve a 
notice of demand as per Form of Schedule V or similarly worded, if within 
fifteen days from the presentation of the bill under sub-s. (J) such person 
(1) does not pay the sum claimed, or (2) show eause to the satisfaction of the 
Chief Officer why he is not liable to pay the same, or (3) prefer an appeal 
under s. 110 against the claim. Section 105 enables a warrant to be issued 
against the defaulter. Recovery may be made under the warrant if the per- 
son, on whom the notice of demand has been served under s. 104(3), does not, 
within fiftegn days from the service of the notice, pay the sum demanded in 
the notice by distress and sale of moveable property or by the attachment and 
sale of immoveable property of the defaultcr. The rest of the provisions are 
not very relevant. Sub-section (2) of s. 105 relates to the method of issue of 
warrant. Sub-section (3) enables the officer to whom the warrant js address- 
ed, if there is such authorisation, to break open the door or window of a build- 
ing in order to make any distress directed by the warrant under circumstances 
there mentioned. Sub-section (4) provides for the manner of execution of 
the warrant. Section 106(7) provides for the sale of goods distrained in 
special cases and sub-s. (2) provides for the sale of goods which are distrained 
and to which sub-s. (/) is not applicable. Sub-section (24) enables the Chief 
Officer to put the person who has purchased the property in possession and 
to grant him certificate of purchase. Sub-section (2B) enables the munici- 
pality to offer a nominal bid in cases of immmoveable property where there are 
no bidders. Sub-section (3) deals with the surplus obtained by sale. Section 
107 concerns sales outside the district. Section 108 is concerned with fees and 
costs chargeable for the process. Section 109 enables the Chief Officer to take 
recourse to summary proceedings ‘against persons who are about to leave the 
Borough, by directing immediate payment of the sum due or about to become 
due, and in case of default issue distress as previously mentioned. Section 
110 enables an appeal to be filed against the claim made in the bill to the Judi- 
cial Magistrate or Bench of such Magistrates by whom the case is triable under 
the direction of the Sessions Judge, provided certain conditions are satisfied. 
These are that the appeal must be filed within fifteen days of the presentation 
of the bill and that an application in writing stating the grounds on which 
the claim of the Municipality is disputed has been made to the Standing Com- 
mittee, in the case of a rate on buildings or lands, within the time fixed under 
ss. 81 and 82 of the notice of assessment or alteration of the assessment, ac- 
cording to which the bill is prepared; and the amount claimed has been de- 
posited in the Municipal office. By sub-s. (3) the decision of the Magistrate 
or Bench of Magistrates is made revisable by the Court of appeal. Section 
203 says that in lieu of any process of recovery allowed by or under the Act 
or in case of failure to recover by such process the whole or any part~-of any 
amount recoverable under Chap. VIII, or of any compensation, expenses, ete., 
it shall be lawful for a municipality to sue in any Court of competent jurisdic- 
tion the persons liable to pay the same. 

It is argued that as the procedure by suits is far different from the one 
under the coercive process, the latter restricting the opportunities of the 
appellant to contest the claim of the municipality in several respects, this 
latter provision must be held to be invalid. It.is undoubtedly true that the 
process provided by ss. 104, 105 and onwards is indeed a summary process and 
a litigant would not have as many opportunities under such process as he has 
in a suit to contest the claim. If a Municipal Corporation were to file a suit, 
it would take days before a written statement is required to be filed, it might 
take many more days before which evidence is recorded; and it might take still 
more days when judgment is given. It would also enable the tax-payer to 
raise all sorts of objections, including the’ validity of appointment of the officer, 
the -validity of the procedure adopted for the levying of the tax and also the 
genuineness of the books of the municipality. Viewed from these points of 
view, it must be accepted that the procedure under the summary provision is 
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undoubtedly onerous. Yet the summary process gives ample opportunities to 
the tax-payer to raise any genuine grievance that he may have. He is also 
entitled to file a suit for injunction if a Municipal Corporation attempts to re- 
cover a, tax which it is not entitled to recover. The question is, is the dis- 
cretion so uncontrolled or, assuming that it is uncontrolled, even so are the 
provisions such as to be struck down under that article? Municipal and such 
other Corporations are public bodies, meant for public benefit and must be 
financially sound so that they can discharge the important duties that they 
must perform efficiently and expeditiously. In order to effect his it can 
hardly be emphasised that they should be able to collect the taxes as expeditiously 
as possible. One may well imagine the consequences that may ensue if such 
bodies were required to file suits for collection of taxes. It must, therefore, 
be admitted that summary process of recovery is an absolute essential for 
governmental purposes. We also cannot disregard the experience gained over 
years of the working of such Acts to the effect that though alternative pro- 
cedure for recovery is available to the Municipal Corporation, it is rarely that 
one hears of a suit having been filed for such recovery. It must also be 
aceepted that it is because of the existence of this procedure that the tax- 
payers pay their taxes. As held in the case of Manna Lal v. Collector of 
Jhalawar,® special facility for the recovery of Governmental dues is absolutely 
essential and we think equally so for municipal dues. On similar considera- 
tions, in Lachhman Dass v. State of Punjab,+ the special mode of recovery of 
dues provided for the State Bank in preference to other Banks was upheld. 

Coming now to the question as to whether the Act lays down some principles 
which furnish guidance to the Chief Officer of the Corporation to select a parti- 
cular. procedure in a given case, one: cannot disregard the specific provisions 
of ss. 104 and 105 of the Municipal Boroughs Act. These sections being penal 
sections, in the sense that they provide a summary remedy, must, be construed 
strictly, no doubt, at the same time not rendering them infructuous. Consis- 
tently with these principles, it has been held that before this coercive machi- 
nery can be utilised by the Corporation, the conditions laid down in these 
sections must be strictly obeyed. The two main and essential conditions are: 
That the bill for the tax must be presented with the least practicable delay on 
the tax becoming due, and that the bill must contain the particulars required 
by sub-s. (2) of s. 104. Unless there is, therefore, this foundation for the 
exercise of powers under s. 105, the coercive machinery is not available to the 
Municipal Corporation. It may be that once this preliminary foundation has 
been laid, as held by this Court in Lokmanya Mills Lid. v. Municipal Borough, 
Barst,5 subsequent warrant may be issued much later without any period of 
limitation applying. It is abundantly clear, therefore, that it is only those 
cases where the bill has been issued with ‘‘the least practicable delay’’ that 
the coercive machinery can be utilised, while in all other cases the Corpora- 
tion must proceed by the alternative method of suit. The Act itself lays down 
the principles for the guidance of Chief Officer for choosing one case for coer- 
cive machinery and another for the filing of a suit. 

Apart from this, it appears to us that the power to file a suit in lieu of 
the process under Chap. VIII is an additional power which is supplementary 
to the other power and which is necessary for special reasons. Section 105 can 
reach only such property as apparently appears to belong to the tax-payer. 
It cannot reach property which he has put out of its reach by the coercive pro- 
cess. In order, therefore, that such other properties could be reached without 
multiplication of processes for recovery of the tax, a process of suit is also 
permitted. It may also be that there may be other complications involved 
which may make it more convenient to file a suit against a defaulter for re- 
covery of taxes. Though the words ‘‘in lieu of’’ appear to support the con- 
tention that it is an alternative remedy, it seems to us that it is an additional 
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remedy which is available to the Municipal Corporation for the recovery of 
taxes and which it is necessary for it to have. In such a case, s. 203 must be 
regarded as not offending art. 14 of the Constitution, in view of the decision 
of the Supreme Court in Purshottam Govindjt Halai v. Shree B. M. Desai, 
Additional Collector of Bombay® in connection with s. 46(2) of the Indian 
Income-tax Act, 1922. We, therefore, with respect, cannot agree with the 
ratio of the decision of the Special Bench in 8. M. Nawab Arif v. Corpn. of 
Calcutta. 
Costs wilf be costs in the cause. Plaintiffs will pay costs of the Govern- 
ment Pleader in this Court. $ 
Answer accordingly. 


Before the Hon’ble Mr. Tambe, Acting Chief Justice, and Mr. Justice Gokhale. 


KESHAV DNYANU GORAMBEKAR v. DNYANU RAMA PATIL.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 70(b), 71, 72—~ 
Mamlatdars’ Courte Act (Bom. II of 1906), Sec. 18(3)—Civil Procedure Code (Act V 
of 1908), O. XXII, r. 9; Sec. 141—Application under s. 70(b) of Bom. Act LXVII of 
1948 dismissed as abated under g, 18(3) of Bom. Act IT of 1906—Whether second appli- 
cation under s. 70(b) tenable, 


A second application under s. 70(b) of the Bombay Tenancy and Agricultural Lands 
Act, 1948, can lie when the first application has been dismissed as abated under s. 18(3) 
of the Mamlatdars’ Courts Act. 1906. 

Dhondi Santu Karande v. Laxman Gangadhar’ and Somanna v. Chinnayya,’ re- 
ferred to. 


TuE facts appear in the judgment. 


N. D. Hombalkar, for the petitioner. 
R. G. Samant, for opponents Nos. 1 to 5, 


TAMBE Actg. C. J. The question that arises for consideration in this case is 
whether a second application under s. 70(b) of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, for a declaration that a particular person is a tenant 
or not, would, lie when the first application has been dismissed as abated on 
account of failure of the petitioner to bring legal representatives of the deceased. 
party on record. 

The question arose thus: One Keshav, the petitioner before us, filed on June 
2, 1956, an application under s. 70(b) of the Act for a declaration that he is the 
sole tenant of S. No. 358/2, area 2 acres and 10 gunthas, situate in village Parite, 
Taluka Karveer, District Kolhapur. To this petition he had joined one Rama, 
who also was claiming tenancy rights in the same field along with Keshav, and 
Krishna, who is the landlord of this field. Rama died on March 5, 1956. On 
June 29, 1956, the petitioner made an application to bring on record the five 
sons of Rama, Dnyanu, Satuna, Shiva, Ganpat and Dashrath as legal representa- 
tives of the deceased Rama. On January 23, 1958, the Tenancy Aval Karkun 
dismissed the application under s. 18(3) of the Mamlatdars’ Courts Act, on the 
ground that the application for bringing the legal representatives on record 
not having been made within the period of 30 days, the application had abated. 
On June 22, 1958, Keshav filed another PPP iranan under s. 70(b), praying for 
a declaration that he is the sole tenant of the aforesaid field. To this petition, 
he joined the five sons of Rama and the landlord Krishna as parties. Now, one 
of the contentions raised on behalf of the sons of Rama was that this application 

6 [1955] 2 ¢.C.R. 887, 8.0. 57 Bom. L.R. 1 (1981) Special Civil Application No. 146 
1062. of 1961, decided by Patel and Ohandrachud 
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was not maintainable. The Tenancy Aval Karkun framed a preliminary issue: 
‘“Whether the present application is tenable or not?’ He took the view that 
the first application having been dismissed on account of abatement, it was not 
open to Keshav to file a second application on the same cause of action, and in 
this view of the matter, he dismissed the application of Keshav. Keshav filed 
an appeal before the District Deputy Collector. The District Deputy Collector 
did not agree with the view taken by the Tenancy Aval Karkun, but accepted the 
contention of Keshav that the second application was not barred under any of the 
provisions of the Mamlatdars’ Courts Act. He, therefore, allowed*the appeal, 
set aside the order of the Tenancy Aval Karkun and remanded the case to the 
Tenancy Aval Karkun for disposal on merits. In support of his conclusion he 
has placed reliance on a decision of this Court in Motiram Raoji v. Sidram Tip- 
panna.! The five sons of Rama then preferred a revision to the Tribunal. The 
Tribunal, agreeing with the view taken by the Tenancy Aval Karkun, has re- 
versed the order of the District Deputy Collector, and restored that of the 
Tenancy Aval Karkun, dismissing the application of Keshav on the preliminary 
issue. The Tribunal has also referred to two decisions of this Court. But counsel 
for the parties have frankly stated before us that the decisions would have no 
. apeneaien to the facts of this case. It is, therefore, not necessary to refer to 
them. 

Mr. Hombalkar, learned counsel appearing for the petitioner, Keshav, con- 
tends that the Tribunal was in error in holding that the second application was 
not maintainable. He admits that by reason of the provisions of s. 72 of the 
Tenancy Act, the provisions of the Mamlatdars’ Courts Act have been made 
applicable. But according to Mr, Hombalkar, there is no provision in the 
Mamlatdars’ Courts Act to the effect that the dismissal of the first suit on the 
ground of abatement operates as a bar to institute a second suit on the same 
cause of action. He has referred us to the two. decisions of this Court, (1) 
Motiram Raoji v. Sidram Tippanna and (2) Dhondi Santu Karande v. Laxman 
Gangadhar.? Mr. Samant, on the other hand, appearing for the five sons of 
Rama, contends that even though there is no specific provision in the Mamlat- 
dars’ Courts Act, the Tenancy Aval Karkun is a Court of civil jurisdiction, and 
therefore, as provided in s. 141 of the Civil Procedure Code, all the provisions 
of the Code would govern the proceedings before the Tenancy Aval Karkun. 
Rule 9, O. XXII, in terms prohibits the institution of a second suit on the same 
cause of action when the first suit has been dismissed as abated. The question 
is not free from difficulty. Section 71 of the Act provides that 

“Save as expressly provided by or under this Act, all inquiries and other proceedings 
before the Mamlatdar or Tribunal shall be commenced by an application which shall 
contain the following particulars:—...” 

The expression ‘Mamlatdar’ includes a Mahalkari as well as a Tenancy Aval 
Karkun, under the definition cl. (J) of s. 2 of the Act: Section 72 provides that 

“In all inquiries and proceedings commenced on the presentation of applications under 
section 71 the Mamlatdar or the Tribunal shall exercise the same powers as the Mamlat- 
dar’s Court under the Mamlatdars’ Courts Act, 1906, and shall save as provided in section 
29 follow the provisions of the said Act, as if the Mamlatdar or the Tribunal were a 
Mamlatdar’s Court under the said Act and the application presented was a plaint pre- 
sented under section 7 of the said Act. In regard to matters which are not provided for 
in the said Act, the Mamlatdar or the Tribunal shall follow the procedure as may be 
prescribed by the State Government...” é . 

It is not in dispute that the application under s. 70(6) is a proceeding under 
s. 71 of the Tenancy Act. Under s. 72, therefore, in disposing of the said appli- 
cation, the Tenancy Aval Karkun will have to exercise the same powers as a 
Mamlatdar has under the Mamlatdars’ Courts Act, and in disposing of matters, 
the Mamlatdar will have to follow the procedure as prescribed in the Mamlat- 
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dars’ Courts Act and in regard to matters which are not provided in the Mam- 
latdars’ Courts Act, the procedure that will have to be followed is as prescribed 
by the State Government. Exercising its powers, the State Government has 
prescribed rules called the Bombay Tenancy and Agricultural Rules. Rule 44 
thereof provides that in all matters which are not provided in the Mamlatdars’ 
Courts Act, 1906, the Mamlatdar or the Tribunal shall follow the procedure 
prescribed for holding formal inquiries under the Bombay Land Revenue Code, 
1879. It thus appears that in disposing of applications under s. 70(b), the 
procedure which the Tenancy Aval Karkun or the Mamlatdar will have to 
follow is the procedure prescribed in the Mamlatdars’ Courts Act. In the 
absence of any provision in respect of any matter of procedure in the Mamlatdars’ 
Courts Act, the procedure to be followed would be the procedure prescribed by 
the Land Revenue Code. By necessary implication, it may, therefore, be in- 
ferred that the application of the Civil Procedure Code to such inquiries is 
excluded. It is not in dispute that there is no provision either in the Mamlat- 
dars’ Courts Act or in the Land Revenue Code similar to one under r. 9 of O. 
XXII, Civil Procedure Code, providing that where a suit abates or is dismissed 
no fresh suit shall be brought on the same cause of action. There being thus no 
prohibition either in the Mamlatdars’ Courts Act or in the Land Revenue Code 
for institution of a second suit on the same cause of action when the first suit 
has been dismissed on the ground of abatement, it is difficult to hold that the 
second application of the petitioner, Keshav, was barred-on that ground. The 
decision of the Division Bench in Dhondi Santu Karande v. Laxman Gangadhar 
has a bearing on the question which we have to decide here. In that case, during 
the pendency of an appeal before the District Deputy Collector, one of the 
parties to the appeal died. The appellant had not taken care to bring legal re- 
presentatives of the deceased party on record within time. The District Deputy 
Collector, therefore, dismissed the appeal on the ground that it had abated on 
account of the failure on the part of the appellant to bring the legal representa- 
tives on record. The question arose as to whether the District Deputy Collector 
exercising his appellate powers could do so. This Court held that in view of 
the provisions of s. 74 of the Tenancy Act, the procedure prescribed in Chapter 
13 of the Land Revenue Code is made applicable to appeals before the District 
Deputy Collector. In Chapter 13 of the Land Revenue Code, there is no provi- 
sion with regard to abatement of the cause. An argument was advanced that 
having regard to the fact that there was no provision in the Land Revenue Code 
in this respect, the provisions in the Civil Procedure Code relating to this topic 
are applicable to appeals before the District Deputy Collector. This contention 
was not accepted by this Court. Mr. Justice Chandrachud, delivering the judg- 
ment of a Division Bench of this Court, observed: 

“| ..The language used in the several rules of Order 22 clearly indicates that what 
was contemplated by the Legislature was that the provisions contained in Order 22 should 
govern the procedure of Civil Courts only.” 7 
No good reason has been shown to us to take a view contrary to the one taken by 
the Division Bench of this Court. It is true that in the Mamlatdars’ Courts Act, 
there is a provision for abatement of the proceedings under the Act if an appli- 
cation for bringing the legal representatives on record is not made within 30 
days. But then, there is no provision either in the Mamlatdars’ Courts Act or 
in the procedure prescribed in the Land Revenue Code, similar to that of O. 
XXII, r. 9, which provides that ‘‘where a suit abates, no freshisuit shall be 
brought on the same cause of action”. In view of this decision of this Court, to 
which we have just now referred, we ‘find it dificult to apply the provisions of 
O. XXII, r. 9 to a proceeding under the Mamlatdars’ Courts Act, having regard 
to the fact that there is no such provision cither in the Mamlatdars’ Courts Act 
or in the procedure preseribed in the Land Revenue Code, which has been made 
applicable to the proceedings under the Mamlatdars’ Courts Act. 

The matter can be looked ai from another aspect also. The shect-anchor of 
the argument of Mr. Samant in support- of his contention, that the provisions 
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of O. XXII, r. 9 apply to the proceedings under the Mamlatdars’ Courts Act, 
is s. 141 Civil Procedure Code. In our view, on the language of s. 141, it is 
not possible to extend the provisions of O. XXII, r. 9 to a proceeding under the 
Mamlatdars’ Courts Act. That section reads: 


“The procedure provided in this Code in regard to suits shall be followed, as far as 
it can be made applicable, in all proceedings in any Court of civil jurisdiction”. 

It is to be noted that what is made applicable to all proceedings in any Court of 
civil jurisdiction is the procedure provided in the Civil Procedure Code, and 
nothing else. It is well established that all the provisions in the Civil Procedure 
Code do not relate to procedure only. Some of them confer substantive rights 
also on the parties, for instance, the provisions relating to appeals, provisions 
relating to referring a matter to arbitration etc. It is not necessary to give an 
exhaustive list of such provisions. The question is can it be said that the pro- 
visions of O. XXII, r. 9 are provisions relating to procedure only. We find it 
difficult to so hold, Order XXII, r. 9 enacts a penalty. It provides that where 
a suit abates or is dismissed under O. XXTI, no fresh suit shall be brought on the 
same cause of action. The only remedy to a party who fails to bring the legal 
representatives of the deceased on record is to apply for setting aside the abate- 
ment and to get the suit, that had abated, restored. These being the provisions 
of r. 9 of O. XXII, which, as already stated, enacts a penalty, in our view, they 
confer a substantive right on the opposite side. The provisions thus being one 
enacting a substantive right cannot be called provisions relating only to the 
procedure. These provisions, therefore, even with the aid of s. 141, Civil Pro- 
cedure Code, cannot be made applicable to the proceedings under the Mamlatdars’ 
Courts Act. We find some support in the decision reported in Somanna v. 
Chinnayya.S There a petition filed under the Madras Village Courts Act was 
dismissed for default, and an application was made for restoration of the said 
application. The question drose whether there was power to restore such appli- 
cation under the said Act. It was contended on behalf of the applicant that in 

' the circumstances, the provisions of O. IX, r. 9 were applicable in view of the 
provisions in s. 141, Civil Procedure Code. This contention was rejected by the 
Madras High Court, and Byers J. repelling the contention observed : 

“|,.8. 141, Civil P. C., only empowers the Judges to regulate judicial proceedings by 
rules of procedure in the Civil Procedure Code and does not make the Civil Procedure 
Code, applicable in its entirety to such proceedings including the provisions recognising 
substantive rights. The remedy under O. 9, R. 9., Civil P. C., is not a matter of procedure.” 
Now, by the same analogy of reasoning it can be said that the provisions of 
O. XXII, r. 9 cannot be made applicable to an application made under s. 70(b) 
of the Tenancy Act. For the reasons stated above, we find it difficult to sustain 
the order made by the Tribunal, and that order is, therefore, liable to be quashed 
as the error is apparent on the record. 

The rule is, therefore, made absolute. The order of the Tribunal is set aside 
and that of the District Deputy Collector is restored. The case will now go 
back to the Tenancy Aval Karkun for disposal in accordance with law. Costs 
shall abide the result. 


Rule made absolute. 


8 [1945] ALR. Mad. 107. 
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Before Mr, Justice Kotval and Mr. Justice Wagle. 


HARIBHAU GOVINDRAO BOBDE v. MAHARASHTRA STATE.* 
Maharashtra Zilla Parishads and Panchayat Samitis Act (Maharashtra Act No. V of 1962), 
Secs. 111(4), 72(4), 118, 49(4)—Whether s. 111(4) applies to meeting convened by 
Commissioner under s. 72(4)—Meeting convened under s. 72(4) in contravention of 
provisiow relating to giving of notice under s. 111(4)—Legality of notice and meeting. 


Section 111((4) of the Maharashtra Zilla Parishads and Panchayat Samitis Act, 
1961, applies to meetings convened by the Commissioner under s. 72(4) of the Act. 


Where, therefore, by a notice a meeting of a Panchayat Samiti was convened by 
the Commissioner under s. 72(4) of the Act two days after the notice, held that the 
notice was bad and the meeting held in pursuance of it was illegal. 


Taw facts appear in the judgment. 


B. R. Mandlekar, for-the petitioner. 

P. Q. Palshikar, Assistant Government Pleader (Honorary), for respondents 
Nos. 1 to 3 and 5. 

C. 8. Dharmadhikari, for respondents No. 6 to 11. 


Korvan J. After the last general elections to the Zilla Parishads and Pancha- 
yat Samitis, the Panchayat Samiti for Achalpur Taluq came to be constituted 
on August 7, 1962, for a period of five years. The petitioner Haribhau Govindrao 
Bobde was elected the Chairman of the Panchayat Samiti on that date. About. 
two months later, on October 9, 1962, four members of the Samiti gave notice 
of a no-confidence motion against the petitioner. What notice of the motion of 
no-confidence is at annexure A, and the grounds annexed thereto indicate that 
the members felt that the petitioner was misusing his powers and was not able 
to perform his duties. The Chairman, it appears, took no action upon this notice 
as prescribed by sub-s. (2) of s. 72 of the Maharashtra Zilla Parishads and Pan- 
chayat Samitis Act, 1961. By that sub-section, he was bound to,convene a meet- 
ing of the Panchayat Samiti to consider such motion within ten days of the 
receipt of the notice. In his petition he states that the meeting was not convened 
by him, because it was, in the first place, orally communicated to him by the 
General Secretary of the Maharashtra Pradesh Congress Committee and later 
confirmed by an express delivery letter dated October 19, 1962, that the resolu- 
tion of no-confidencg should not be considered. He has filed a copy of that 
letter at annexure (b). 

Consequent upon his failure to convene the meeting under sub-s. (2) of s. 72, 
the four members moved the Commissioner, Nagpur Division, to exercise his 
powers under sub-s. (4) of s. 72. The request was received by the Commissioner, 
Nagpur Division, as admitted in his return, on October 18, 1962. The Commis- 
sioner passed an order upon this requisition on November 2, 1962. That order 
is at annexure R-1. He sent a copy of the order to the Block Development 
Officer, Achalpur, and directed him to issue immediately notices for the meeting 
as requested by. the members of the Panchayat Samiti and make necessary 
arrangements for the meeting. It appears that the Tahsildar, Achalpur, who 
was io preside over the said meeting by the order of the Commissioner, ordered 
notice to issue as directed ‘‘immediately’’ and convened the meeting for Novem- 
ber 5, 1962. The notice is at annexure (j) and is dated November 3, 1962. What 
transpired at that meeting on November 5, 1962, is in dispute. But it is not 
necessary to go into the events that took place at that meeting on November 5, 
1962; suffice it to say that the allegations made and the facts disclosed in respect 
of that meeting by the Tahsildar to the Commissioner, Nagpur Division, and 
filed by the petitioner as annexure D-1 disclose a most unsavoury state of affairs. 


*Decided, Apr 11, 1963. Special Civil Application No. 433 of 1962. 
B.L.R.—34. 
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‘The point taken in this petition is that the action taken by the Commissioner 
was not in compliance with s. 72(4) nor was the notice issued for the meeting, 
in compliance with that section or s. 111(4) of the Act. 

The provisions relating to the motion of no-confidence against a Chairman or 
Deputy Chairman of a Panchayat Samiti are contained in s. 72 of the Maha- 
rashtra Zilla Parishads and Panchayat Samitis Act, 1961, and the relevant pro- 
visions are in sub-ss. (1), (2) and (4), which are as follows :— 

“72.(1) A motion of no-confidence in the Chairman or Deputy Chairman of a Pan- 
chayat Samiti may be made by a requisition from not less than one-fourt® of the total 
number of the members (other than associate members) after giving a notice thereof 
in such form and in such manner as may be prescribed by the State Government. 

(2) The Chairman of a Panchayat Samiti shall convene a meeting of the Panchayat 
Samiti to consider such motion within ten days of the receipt of the notice. 

(4) If no such meeting is convened by the Chairman of a Panchayat Samiti within 
the period specified in sub-section (2), all or any of the members who have given notice 
of motion of no-confidence, may forward to the Commissioner a copy of the notice (to- 
gether with a copy of the motion) and request him to convene a meeting of the Panchayat 
Samiti. The Commissioner shall, within ten days of the receipt of such communication 
by him, convene the meeting of the Panchayat Samiti for the consideration of the motion 
at the office of the Panchayat Samiti at a time appointed by him, and shall authorise such 
person as he deems fit to preside over such meeting.” 

On behalf of the petitioner Mr. B. R. Mandlekar points out that the notice of 
the meeting ordered to be convened by the Commissioner by his order dated 
November 2, 1962, was issued on November 3, 1962, and the meeting was actually , 
convened by the Tahsildar on November 5, 1962, that is to say, only two days 
after the notice. Actually the notice given by the Secretary, who is the Block 
Development Officer, is dated November 3, 1962. Thus, the members got notice 
of the meeting only two days*before the meeting. Mr. Mandlekar says that this 
ig unjustified and illegal having regard to the provisions of sub-s. (4) of s. 72 
read with ss. 111 and 118 of the Act. 

Sub-section (4) of s. 72 gives the power to the Commissioner to convene the 
meeting at which the notice of motion of no-confidence is to be considered in 
ease the Chairman to whom the requisition for calling such a meeting is handed 
over fails to call it within ten days from the receipt of the notice. In this case, 
admittedly, the Chairman did not convene the meeting within ten days of the 
receipt of the notice as required by s. 72(2). Therefore, the Commissioner would 
have the power to act under sub-s. (4) of s. 72. The power of the Commissioner, 
however, is circumscribed by certain conditions, one of them being that the Com- 
missioner shall convene the meeting within ten days of the receipt of the com- 
munication by him from the members that the Chairman has failed to act under 
sub-s. (2) of s. 72 of the Act. This is one of the points argued in the petition. 
It has been pointed out that the request or requisition was received by the Commis- 
sioner in the instant case on October 18, 1962, but the order passed by him is 
dated November 2, 1962. Therefore, the Commissioner passed orders after 14 
days whereas he was bound by the express words of s. 72(4) to convene the meeting 
within 10 days of the receipt of the communication by him. 

Sub-section (4) of s. 72 does not itself indicate what should be the period of 
notice for the meeting after the Commissioner decides to convene it, but for this 
purpose reliance has been placed on s. 111 of the Act. Now, s. 111 deals with 

_ “Meetings of Zilla Parishads’’, but, by virtue of the provisions of s. 118, wherever 
the words ‘‘Zilla Parishad’’ occur in the section, the words ‘‘Panchayat Samiti”? 
will have to be read whenever the question arises as to the meeting of the Pan- 
chayat Samiti. So far, there appears to be no doubt or difficulty as to the law. 
But it has been argued that the provisions of s. 111 should be considered in this 
eontext and they will not apply where the power of the Commissioncr to convene 
a meeting under sub-s. (4) of s. 72 of the Act, is concerned. 

Now, the provisions of sub-ss. (7), (3) and (4) of s. 111, which are relevant 
for our purpose, are as follows: 
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111.11) A Zilla Parishad may meet as often as may be necessary, but three months 
shall not intervene between its last meeting, and the date of its next meeting.” 

“(3) The President shall fix the dates for meetings, and may whenever he thinks fit, 
and shall, upon the written request of not less than one-fifth of the councillors, and within 
seven days from the receipt of such request, issue notice calling a special meeting.” 

(4) Fifteen clear days’ notice of an ordinary meeting, and ten clear days’ notice of 

a special meeting, specifying the time and place at which such meeting is to be held, and 
the business to be transacted thereat, shall be circulated to the Councillors and posted 
up at the offic® of the Zilla Parishad. Such notice shall, in the case of a special meeting, 
include a motion or proposition, if any mentioned in the written request made for such 
meeting.” 
It will be noticed that a distinction is made in sub-s. (4) between ‘‘a special 
meeting” and ‘‘an ordinary meeting’. Unfortunately, nowhere in the Act, are 
those expressions defined. But sub-s. (7) prescribes that a Zilla Parishad may 
meet as often as may be necessary, but three months shall not intervene between 
the two meetings; in other words, they are bound to meet within three months 
of the last meeting. In sub-s. (3) a species of special meeting is referred to, 
that is where a meeting is called by the President upon a written request of not 
less than one-fifth of the Councillors. In the light of these two sub-sections of 
8. 111, it is possible to glean some meaning from the words used in sub-s. (4) 
viz. ‘‘an ordinary meeting’’ and ‘‘a special meeting’’. However, in the instant 
case, it is not necessary to come to any finding upon the question whether the 
meeting called on November 5, 1962, was a special meeting or an ordinary meet- 
ing, because sub-s. (4) requires notice of fifteen clear days for an ordinary 
meeting and ten clear days for a special meeting; and if the provisions of s. 111 
apply to the meeting in question, then, admittedly, notice was not given of either 
fifteen days or of ten days, but notice was only given of two days. In that view, 
we need not determine whether the meeting in the iñstant case was an ordinary 
meeting or a special meeting of the Samiti‘ 

On the question as to the applicability of s. 111(4) to the meeting in question, 
it is clear upon the provisions of sub-s. (4) read with s. 118 that it is a general 
provision regarding all meetings of the Panchayat Samiti. In fact, it occurs at 
the head of the Chapter ‘‘Conduct of Business”. Section 72, sub-s. (4), also 
speaks of the Commissioner convening the meeting of the Panchayat Samiti for 
consideration of the motion of no-confidence. Therefore, it would be such a 
meeting as would be governed by the provisions of sub-s. (4) of s. 111, unless we 
can find within the provisions of the Act or the Rules an express exception, or 
implied exclusion. On behalf of the respondents it was conceded that there is 
no express exclusion of the applicability of s. 111, sub-s. (4), so far as the meeting 
contemplated in s. 72, sub-s. (4), is concerned. But what both Mr. Palshikar on 
behalf of the State and the official respondents as well as Mr. Dharmadhikari on 
behalf of the remaining respondents urged was that, having regard to the pro- 
visions of s. 72(4) and the other provisions of the Act, there is sufficient indi- 
cation that sub-s. (4) of s. 111 would not apply to a meeting to be convened by 
the Commissioner under s. 72(4). In other words, what is argued is that there 
js an exclusion of s. 111(4) by necessary implication. 

Sub-section (4) of s. 72, undoubtedly, says that the Commissioner shall with- 
in ten days of the receipt of the communication informing him that the Chair- 
man has failed to act under s. 72(2), convene the meeting of the Panchayat 
Samiti for consideration of the motion of no-confidence. The ordinary accepta- 
tion of the word ‘‘convenc’’ is ‘‘eall together’’ and when, therefore, the Com- 
missioner convenes the meeting of the Panchayat Samiti, it is in All respects truly 
a meeting of that Samiti and would fall within the words ‘‘ordinary meeting’’ 
or the ‘‘special meeting’’, as the case may be. We cannot see any reason whatso- 
ever why the provisions of s. 111(4) should not apply to the meeting to be 
convened by the Commissioner. In fact, a reference to other provisions of the 
statute indicate that s. 111 would apply. There is no express exclusion in sub-s. 
(4) of s. 72, nor is there anything to be found in that sub-section, or, indeed, 
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in ae whole of 8. 72, to suggest that s. 111 or any of its provisions would not 
apply 

These provisions of no-confidence motions are somewhat unique so far as the 
Maharashtra Zilla Parishads and Panchayat Samitis Act, 1961, is concerned, for 
so far as we are aware, this is a first time that office bearers of Zilla Parishads 
and Panchayat Samitis can be removed by a decision of a simple majority of the 
members thereof. In the Act similar provision is to be found, so far as the 
President or Vice-President of the Zilla Parishad is concerned, in s. 49 of the 
Act and there too, the provision is that a notice of motion of no-confidence should 
first be given and the President has to convene a meeting of the Zilla Parishad 
to consider the motion within ten days of the receipt of the notice. The pro- 
visions are analogous to sub-ss. (J) and (2) of s. 72. Similarly, the provisions 
in sub-s. (4) of s. 49 are analogous to the provisions of sub-s. (4) of s. 72. If 
the President does not convene the meeting as specified in sub-s. (2) of s. 49, all 
or any of the Councillors who have given notice of the motion of no-confidence 
may forward to the Commissioner a copy of the notice together with a copy of 
the motion and request him to convene a meeting of the Zilla Parishad. The 
wording is identical with sub-s. (4) of s. 72. Once that happens, according to 
sub-s. (4) of s. 49, 

.-Tbhe Commissioner shall, notwithstanding anything contained in’ sub-section (3) 

of section 111, within ten days of the receipt of such communication by him, convene the, 
meeting of the Zilla Parishad for the consideration of the motion at the office of the Zilla 
Parishad at the time appointed by him, and shall authorise such perso as he deems fit 
to preside over such meeting.” 
It will be noticed that the provisions of sub-s. (4) of s. 49 are identical with 
the provisions of sub-s.(4) of s. 72, except for the fact that the Zilla Parishads 
are referred to in sub-s. (4).of s. 49, while the Panchayat Samitis are referred to 
in sub-s. (4) of s. 72 (and here lieg the crucial difference), but the words are 
added in sub-s. (4) of s. 49 ‘‘notwithstanding anything contained in sub-section 
(3) of section 111’’. 

There was considerable controversy as to the exact scope of these words and 
as to the reason why they find place in sub-s. (4) of s. 49. In fact, Mr. 
Dharmadhikari on behalf of the respondents urged that they were really un- 
necessary and otiose. He urged that sub-s. (3) of s. 111 could never apply by 
its very terms to the Commissioner convening a meeting and, therefore, it makes 
no sense to put down a reference to s. 111(3) when dealing with the subject of 
the Commissioner convening a meeting of the Zilld Parishad. We do not think 
that it is necessary for us to probe into the meaning of those words or the reasons 
why they find place in sub-s. (4) of s. 49. At any rate, that is not necessary 
for the purposes of this case. But we cannot also hold, as contended by Mr. 
Dharmadhikari, that those words are redundant and carry no meaning in the 
context in which they are used. The question, however, does arise ‘‘Why were 
these words included in sub-s. (4) of s. 49 and yet when conferring indentical 
power, upon the Commissioner in the case of Panchayat Samitis in sub-s. (4) 
of s. 72, why were they deliberately excluded?’’ Surely the deliberate legisla- 
tive exclusion of those words must carry some meaning. We have already said 
that, in our opinion, s. 111 read with s. 118 is a general provision which must 
apply to all meetings of the Panchayat Samiti unless there is an express exclusion, 
which is not the case here, or an exclusion by necessary implication. Ins. 49 (4) 
there is an express exclusion of s. 111, but none in s. 72(4). That in itself 
would indicate that the Legislature intended that the general provisions of s. 
111 should apply i in the case of meetings convened by the Commissioner under 
s. 72 (4). 

We may also remark upon the peculiar difference in the language used in 
sub-s. (3) of s. 111 which deals with notice of a special meeting to be convened by 
the President and of sub-s. (4) which deals with notice of ordinary and special 
meeting to be otherwise convened. In sub-s. (3) itis provided that the President 
shall fix the dates for meetings and within seven days from the receipt of the re- 
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quest for such meeting, issue the notice calling a special meeting. In making the 
provisions of sub-s. (4), however, the passive voice has been used throughout 
and the subject, who is to do the particular acts specified, is not specified. In 
other words, every meeting, if it be an ordinary meeting, would require fifteen 
days’ clear notice or, if a special meeting, ten days’ clear notice, by whomso- 
ever it is called. Therefore, the section would equally apply to the President 
or the Commissioner. We can see absolutely no reason clear, upon the law, 
why the power of the Commissioner to call a meeting under sub-s. (4) of a. 72 
should be exgluded from the operation of sub-s. (4) of s, 111 of the Act. 

Upon that view, it is clear that the notice of the meeting of the Achalpur 
Panchayat Samiti given on November 3, 1962, convening the meeting on Novem- 
ber 5, 1962, is not in compliance with law. If the notice convening the meeting 
is bad, in our opinion, the meeting itself would be illegal, for sub-s. (4) of s. 
111 is, in our opinion, mandatory. It expressly uses the words ‘‘shall be 
circulated”. We may also point out that any other construction would be 
difficult of acceptance, when we consider that in sub-s. (2) of s. 72, the Chair- 
man has the power to convene a meeting to consider no-confidence motion within 
ten days of the receipt of the notice. If the provisions of sub-s. (4) of s. 111 
really were to be held to be directory, then the Chairman himself against whom 
a no-confidence motion is proposed and who receives notice would be enabled 
to give either a very short notice, may be of a few hours, to get the no-confidence 
motion considered, and thereby may be enabled to get an advantage for himself 
in the consideration of a motion.in which he is himself vitally interested. In 
our opinion, the provisions of sub-s. (4) of s. 111 apply in the instant case and, 
since the notice was not in accordance with that section, the meeting called on 
November 5, 1962, to consider the no-confidence motion against the petitioner 
itself was illegal and could not be held. In that view we need not consider the 
other point raised in this petition. 

The petition is allowed and it is declared that the notice dated November 3, 
1962, at annexure (g) was illegal. It is quashed. It is also declared that the 
meeting convened on November 5, 1962, was an illegal meeting and the proceed- 
ings taken thereat were illegal. They are quashed. The respondents shall pay 
the costs of petitioner No. 1 as follows:—respondents Nos. 1, 2, 3 and 5 shall 
pay half the costs and respondents Nos. 6 to 11 shall pay half the costs. 


Petition allowed. 


Before Mr. Justice Tambe and Mr. Justice Palekar. 
THE MALBAR HILL CO- aaa HOUSING SOCIETY LTD. 


K. L. GAUBA. r 
Maharashtra Co-operative Societies Act (Maharashtra Act XXIV of 1961), Secs. 93, 96— 
Contempt of Courts Act (XXXII of 1962)—Bombay Co-operative Societies Act (Bom. 
VII of 1925), Sec. 54—Nominee appointed under s. 93(1) of Maharashtra Act XXIV 
of 1961, whether a Court within Contempt of Courts Act—Whether failure of nominee 
appointed under s. 54 of Bom, Act VII of 1925, to decide dispute rendera him functus 
officio. 


A nominee appointed by the Registrar under s. 93(1) of the Maharashtra Co-opera- 
tive Societies Act, 1960, is not a Court within the meaning of the Contempt of Courts 
Act, 1952, 

Merely because a tribunal is enjoined with a duty to act in a judicial manner or 
hear parties and record evidence, and that its decision is made binding on the parties 
is not sufficient to hold that that tribunal is a Court, unless it is further established 
that in doing so, the tribunal is exercising an inherent judicial power of the State as 
a result of it being appointed by the State to exercise that power. 


“Decided, January 10/11, 1968.. Miscellaneous Civil Appheation No. 34 of 1962. 
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A failure on the part of the nominee of the Registrar appointed under s. 54 of the 
Bombay Co-operative Societies Act, 1925, to decide a case referred to him within the 
given time does not render him functus officio, but he becomes functus officio only 
when the case is withdrawn by the Registrar in exercise of his powers under the 
proviso to s. 54(2) of the Act. 


Tum facts appear in the judgment. 


B. R. Naik and M. B. Dhakappa, for G. N. Vaidya, for the applicant. 
M. B. Chitre, for V. S. Thakore, for opponent No. 2. 

V. S. Deshpande, Assistant Government Pleader, for opponent No. 5. 
K. L. Gauba, opponent No. 1, in person. 


TAMBE J. This is an application wherein the petitioner, the Malbar Hill 
Co-operative Housing Society, prays that action against opponent No. 1 be 
taken under sub-s. (J) of s. 3 of the Contempt of Courts Act, 1952 (Act 
XXXII of 1952) for the alleged contempt committed by him of opponent No 8, 
a Nominee of the Registrar, appointed under s. 54 of the Bombay Co-operative 
Societies Act, 1925 (Act VII of 1925). 

The facts, in brief, are that the petitioner is a Co-operative Housing Society. 
Opponent Nos. 1 and 2, who are husband and wife, are members of the peti- 
tioner Co-operative Housing Society, and at the material time, were residing 
in two flats in the Society’s premises called ‘‘Darshan Apartments” situated 
at Malbar Hill, Bombay. We are only concerned with the flat allotted to 
opponent No. 2, wife of opponent No. 1. The terms and conditions on which 
the flat, namely, Flat No. B-21, was allotted to her were the initial payment: 
of Rs. 6,001.00 towards the qualifying shares of the Society and member- 
ship fees, and thereafter aepayment of Rs. 580 per month. The allotment of 
the flat to opponent No. 2 was in 1954. Opponent No. 2 made the initial pay- 
ment of Rs. 6,001.00 to the Society but thereafter altogether failed to make 
the monthly payment of Rs. 580.00 per month. The petitioner, therefore, 
made an application on April 6, 1955, under s. 54 of the Bombay Co-operative 
Societies Act, 1925, to the Registrar, Co-operative Societies, relating to the 
dispute arising on account of opponent No. 2’s failure to make the monthly 
payments. The petitioner therein prayed for recovery of the arrears due by 
opponent No. 2. This dispute was referred by the Registrar to his Nominee, 
and on July 8, 1961, he made an award whereunder he directed opponent No, 2 
to pay a sum of Rs. 49,492.15 to the petitioner. It, however, appears that 
the petitioner was not able to recover any amount from opponent No. 2. On 
October 24, 1961, the petitioner made another application to the Registrar 
under s. 54 of the Bombay “Co-operative Societies Act, 1925, wherein it claimed 
that in the cirenmstances, opponent No. 2 be directed to be evicted from the 
flat then in her occupation. On November 18, 1961, in exercise of his powers 
under s. 54, the Registrar referred this dispute td his Nominee, Mr. C. P. Patel, 
opponent No. 3 to this petition. This case was numbered as Arbitration Case 
No. 367-B/80(2) of 1961. In this Arbitration Case, opponent No. 1 appear- 
ed on behalf of opponent No. 2 as her agent. Opponent No. 3, the Regis- 
trar’s Nominee, entered upon the arbitration on November 23, 1961. It ap- 
pears that opponent No. 2 could not be served till December 30, 1961, and, 
therefore, the case had to be adjourned on two occasions. On December 20, 
1961, opponent No. 1 appeared on behalf of opponent No. 2. Exhibit A, the 
Roznama, to the petition shows that opponent No. 1 appeared under protest 
and prayed for time to file a written-statement. The case was adjourned to 
January 6, 1962. --On January 6, 1962, no statement was filed but further time 
was taken till January 10, 1962. Qn January 10, 1962, opponent No. 1 filed 
a written statement and also a letter of authority for appearance on behalf of 
opponent No. 2, The case was adjourned to January 13, 1962. On January 
18, 1962, opponent No. 1 stated that an injunction was issued by the Small 


1968.] MALBAR HILL CO-OP, SOOTY LD. V. GAUBA (4.C.J.}—Tainbe J. 585 


Causes Court restraining proceedings before the Registrar’s Nominee. The 
. case was, therefore, adjourned sine die. The case, however, was called out 
on. February 10, 1962, in the presence of the parties, opponent No. 1 appearing 
for opponent No. 2. Opponent No. 1 then stated that the injunction had been 
vacated, that opponent No. 1 wanted to file a counter-claim, and, therefore, 
time be given. The case was adjourned to February 15, 1962. On that day, 
opponent No. 1 stated that he had not made the counter-claim, but, on the 
other hand, had appealed against the order of the Registrar to the Maharashtra 
Co-operative Tribunal. Issues were then settled by opponent No. 3. At this 
stage, as the order-sheet of opponent No. 3 shows, opponent No. 1 began to 
abuse opponent No. 3. It would be convenient to reproduce these abuses in 
the words as noted in the order-sheet: 

“Mr. Gauba at this stage begins to abuse me, calls me cheat, 420 and dishonest at the 
top of his voice. He says, he does not go on with the matter before me. Mr. Gauba was, 
therefore, asked by me to withdraw his words and tender an apology or to withdraw from 
my room. The language used by him was filthy and extremely abusive. His conduct was 
unprofessional and ungentlemanly. He refused to tender an apology and walked o 
In the affidavit in reply filed by opponent No. 1, he has substantially admitted 
that he uttered the words as noted in the aforesaid , order-sheet of op- 
ponent No. 3 and has also given reason which provoked him to do so. It is 
the case of the petitioner- society that in abusing opponent’ No. 3 in’ the afore- 
said manner, opponent No. 1 is guilty of contempt of opponent No. 3 and he 
is, therefore, liable to be punished at the hands of this Court under s. 3 of the 
Contempt of Courts Act. 

Now, the arguments advanced by Mr. Naik, who appeared on behalf of the 
petitioner, are threefold. Firstly, he contends that the abuses uttered by 
opponent No. 1, prima facie, amount to contempt of the Court. He next con- 
tends that opponent No. 3 is a Court within the fmeaning of the Contempt of 
Courts Act, and lastly he contends that that Court is subordinate to this Court 
within the meaning of the Contempt of Courts Act. Opponent No. 1, who 
argued his case personally, on the other hand, did not at the stage of argu- 
ments dispute before us that the abuses uttered by him may amount to con- 
tempt. He also did not dispute before us that in the event it is held by us 
that opponent No. 3 is a Court, it would be a Court subordinate to this Court. 
His contention, however, is that on February 15, 1962, the date on which 
opponent No. 1 is said to have uttered these abuses, oppohent No. 3 had in law 
ceased to function as a Nominee of the Registrar, and therefore, even if it is 
held that he is a Court, and a Court subordinate to this Court, no contempt had 
been committed by him. It is next contended by him that the proceedings 
before opponent No. 3 were in the nature of arbitration proceedings, opponent 
No. 3 acting as an arbitrator. His next contention is that opponent No. 3 is 
not a Court within the meaning of the Contempt of Courts Act. Lastly, he 
contends that even assuming that opponent No. 3 is a Court, and a Court sub- 
ordinate to this Court, sub-s. (2) of s. 3 of the Contempt of Courts Act comes 
in the way of the applicant in claiming that this Court should punish opponent 
No. 1 under the Contempt of Courts Act, the alleged contempt being an ex 
facie contempt amounting to an offence under s. 228 of the Indian Penal Code. 

It would be convenient to deal with the first contention raised by opponent No. 1. 
The argument advanced by Mr. Gauba, opponent No. 1 before us, in support of 
his first contention, in brief, is that the order of reference made by the Regis- 
trar appointing opponent No. 3 as his Nominee shows that opponent No. 8 was 
directed that the arbitration case should be decided within two months from 
the date of receipt of the papers by him. Admittedly, the papers were re- 
ceived by him on November 28, 1961. The said period of two months came 
to ‘an end on January 22, 1962, ‘and therefore, as and from January 23, 1962, 
opponent No. 3 became functus officio, and in "the eye of law had ceased to be 
the Nominee of the Registrar. Under the Maharashtra Co-operative Societies - 
Act, 1960 (Act No. XXIV of 1961), by which the Bombay Co-operative Socie- 
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ties Act, 1925 (Act VII of 1925) was repealed, the Registrar had not made 
any fresh appointment appointing opponent No. 3 as his Nominec,-and there- 
fore, fhe petitioner would not be entitled to claim rae benefit under the provi- 
sions of the new Act and claim that opponent No. 3 was a Nominee of the 
Registrar at the material time, viz., on February 15, 1962. It is indeed true 
that the Registrar had directed opponent No. 3 to complete the arbitration 
case within the period of two months, and the said period expired on January 
22, 1962. It is not in dispute that at that time the Act in operation was the 
Act of 1925. It has to be seen whether under the provisions of hat Act, it 
could be said that merely by reason of the failure on the part of the Nominee 
to complete the arbitration case within the time the Registrar requires him 
to complete the case, the Nominee becomes functus officio. Mr. Gauba had not 
been able to show any provisions in the 1925 Act which would bring about 
such a result. On the other hand, in our view, having regard to the provi- 
sions of sub-s. (2) of s. 54 of the 1925 Act, the position is otherwise. Sub- 
section (1) of s. 54 of the Bombay Co-operative Societies Act, 1925, deals with 
decision of certain disputes mentioned in that section and empowers the Re- 
gistrar either to decide himself or to send a dispute for the decision of his 
nominee. The material part of sub-s. (2) of s, 54 is in the following terms: 

“Where any dispute is referred under sub-section (1) for decision by the Registrar’s 
nominee the Registrar may, at any time, for reasons to be recorded in writing withdraw 
such dispute from his nominee and may decide the dispute himself or refer it again to 
any other nominee appointed by him for decision: 

Provided that no such dispute shall be withdrawn except on any of the following 
grounds:— 

(i) The Registrar’s nominee has failed to decide the dispute within two. months or 
such further period as may be allowed by the Registrar;...” 
Now, these provisions clearly show that a failure on the part of the nominee 
to decide the dispute within the given time leaves only two options before the 
Registrar—either he may in his discretion extend the time, or withdraw the 
case from the nomfinee and deal with it as he deems proper. It necessarily 
follows that a failure on the part of the nominee to decide the case within 
the given time does not render him functus officio, but, on the other hand, 
he becomes functus officio only when the case is withdrawn by the Registrar 
in exercise of his powers under the proviso to sub-s. (2) of s. 54 of the Act. 
It is not shown that the case was withdrawn from the file of opponent No. 3 
by the Registrar at any time, much less prior to February 15, 1962. In our 
judgment, therefore, opponent No. 3 continued to be a validly appointed 
nominee of the Registrar and was the nominee of the Registrar at 
the material time: It is true that the .1925 Act was repealed by 
sub-s. (J) of s. 166 of the 1961 Act. However, certain action taken or 
deemed to have been done.or taken including any appointment or delegation 
made under that Act has been saved under the proviso to sub-s. (J) of s. 166, 
which, inter alia, provides that anything done or action taken or deemed to have 
been done or taken by or under the Act of 1925, shall, in so far as it is not incon- 
sistent with the provisions of the 1961 Act, be deemed to have been done or taken 
under the corresponding provisions of the 1961 Act, and shall continue in forec 
unless and until superseded by anything done or any action taken under this Act. 
Thus opponent No. 3, who, as we have shown above, continued to be validly ap- 
pointed nominee of the Registrar upto the date of repeal of the 1925 Act, must 
by reason of the proviso to sub-s. (J) of s. 166 of the 1961 Act, be deemed to be 
a validly appointed nominee under the provisions of the 1925 Act. It has not 
been disputed that this Act came into force on January 26, 1962. It has 
not been shown that the appointment of opponent No. 3 had been cancelled 
at any material time. The first contention raised by opponent No. 1, there- 
fore, should fail. 

And this brings us to the second question, viz., whether the nominee of the 

Régistrar is a Court within the meaning of the Contempt of Courts Act. It is 
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not in dispute that for the purpose of determining this issue, the provisions 
that will have to be considered are provisions of 1961 Act and the rules framed 
thereunder, inasmuch as, that was the Act in force on the date the alleged 
contempt is said to have been made. The arguments advanced by the parties 
are founded on these provisions, and it would, therefore, be convenient first 
to consider the relevant provisions. The Maharashtra Co-operative Societies 
Act, 1960, has. been enacted with a view to provide for orderly development 
of the co-operative movement in the State of Maharashtra in accordance with 
the relevant directive principles of the State policy enunciated in the Con- 
stitution of India, and to amend the law relating to the Co-operative Societies 
in this State. We will, therefore, now refer to this Act as the Act hereafter. 
Section 4 shows,that the Society which has as its objects the promotion of the 
economic interests or general welfare of its members, or of the public, in ac- 
cordance with the co-operative principles or a society with the object of facili- 
tating the operations of any such society, is registered under this Act. Sec- 
tion 8 empowers the Government to appoint a person to be the Registrar of 
the Co-operative Societies for the State, and to appoint one or more persons 
to assist such Registrar and may, by general or special order, confer on only: 
such person or persons all or any of the powers of the Registrar under the Act. 
It is not necessary to go into details of all the provisions of the Act. Suffice 
it to say that, the Registrar is enjoined with various duties which are admini- 
strative in nature as well as the duties relating to the decision of certain dis- 
putes. We are here concerned with the provisions in the Act relating to 
certain decisions in dispute. The relevant provisions are contained in Chapter 
IX of the Act and the relevant rules relating thereto. The title of the Chapter 
is ‘‘Disputes and Arbitration”. ‘The preamble of this Chapter given in sub-s. 
(1) of s. 91 reads: 

“Notwithstanding anything containing in any other law for the time being in force, 
any dispute touching the constitution, elections of the office bearers, conduct of general 
meetings, management or business of a society shall be referred by any of the parties to 
the dispute, or by a federal society to which the society is affiliated, or by a creditor of 
the society, to the Registrar, if both the parties thereto are one or other of the following:— 

(a) to (e)...” 

It ig not necessary to reproduce cls. (a) to (e) of sub-s. (7) of s. 91. Suffice 
it to say that the reading of these clauses shows that if any of the parties to the 
dispute mentioned in s. 91 is a society, its committee, any past committee, its 
members, its officers, past or present, servants or nominees, heirs or legal re- 
presentatives, ete., the dispute has to be decided in accordance with the provisions 
of the Act. Sub-section (2) of s. 91 provides that when any question arises 
whether for the purposes of the foregoing sub-section, a matter referred to for 
decision is a dispute or not, the question shall be considered by the Registrar, 
whose decision shall be final. Sub-section (3) provides that save as otherwise 
provided in sub-s. (3) of s. 93, no Court shall have jurisdiction to entertain 
any suit or other proceedings in respect of any dispute referred to in sub-s. (J). 
There are various explanations. Explanations 1 and 2 of el. (3) of s. 91 indi- 
cate the various disputes which are disputes within the meaning of sub-s. (J) of 
s. 91. Sub-section (3) of s. 93 empowers the Registrar in certain circum- 
stances mentioned in that section to suspend proceedings in regard to 
any dispute, and direct either of the parties to get a complicated question of 
law and fact decided by a regular civil suit instituted by any party or by 
a society. Section 92 deals with the period of limitation relating to enforce- 
ment of claims arising out of the disputes mentioned in s. 91. Sub-section (/) 
of s. 93 provides that if the Registrar is satisfied that a matter referred 
to him or brought to his notice is a dispute within the meaning of s. 91, the 
Registrar shall, subject to the rules, decide the dispute himself or refer it for 
disposal to a nominee or a board of nominecs, appointed by the Registrar. 
Sub-section (2) of s. 93 empowers the Registrar to withdraw any dispute re- 
ferred by him to his nominee or the board of nominees after recording reasons 
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therefor in writing. Sub-section (/) of s. 94 provides that a Registrar or 
his nominee or board of nominees, hearing the dispute under the last preced- 
ing section shall hear the dispute in the manner prescribed, and shall have 
power to summon and enforce attendance of witnesses including the parties 
interested or any of them, and to compel them to give evidence on oath, affir- 
mation or affidavit, and to compel the production of documents by the same 
means and as far as possible in the same manner as is provided in the case 
of a civil Court by the Code of Civil Procedure, 1908. Sub-section (2) of s. 
94 provides that no party shall be represented by a legal prabtitioner save 
and except with the permission of the Registrar or his nominee. Sub-section 
(3) of s. 94 deals with the powers of the Registrar to add parties to the dis- 
pute as well as to amend the description of parties. Section 95 empowers 
the Registrar or his nominee or a board of his nominees to effect attachment 
before award in certain cirenmstances mentioned in that section. Section 96 
is in the following terms :— 

“When a dispute is referred to arbitration, the Registrar or his nominee or board of 

nominees may, after giving a reasonable opportunity to the parties to the dispute to be 
heard, make an award on the dispute, on the expenses incurred by the parties to the dis- 
pute in connection with the proceedings, and the fees and expenses payable to the Regis- 
trar or his nominee or, as the case may be, board of nominees, Such an award shall 
not be invalid merely on the ground that it was made after the expiry of the period fixed 
for deciding the dispute by the Registrar, and shall, subject to appeal or review or revi- 
sion, be binding on the parties to the dispute.” 
Section 97 confers right on a party aggrieved to file an appeal before the Co- 
operative Tribunal against the decision of the Registrar or his nominee or his 
board of nominees. Section 98 deals with recovery of the money ordered by 
the Registrar or his nominee or board of nominees in certain matters. In 
short, on a certificate grantéd by the Registrar, the amount is recoverable through 
a civil court on a certificate granted by the Registrar as if it was a decree of 
a civil court, or through the collector in accordance with the law and rules in 
force relating to the recovery of the land revenue. Besides s. 98, s. 156 also 
empowers the Registrar or any officer subordinate to him ‘and empowered by 
him to recover certain sums including the sum due under a decision, award or 
order of the Registrar, Arbitrator or Liquidator or Tribunal by attachment 
and sale of the property of the person against whom the order has been made. 
And sub-s. (2) of s. 156 provides that the Registrar or the officer empowered 
by him shall be deemed, when exercising the powers under the foregoing sub- 
section, or when passing any orders or any application made to him for such 
recovery, to be a civil Court for the purposes of art. 182 of the First Schedule 
to the Indian Limitation Act, 1908. Section 99 provides that any private 
transfer or delivery of, or encumbrance or charge on, property made or created 
after the issue of the aforesaid certificate shall be null and void as against the 
society. Provisions of ss. 100 and 101 are not very material. Clause (b) of 
sub-s. (J) of s. 163 provides that save as expressly provided in this Act, no 
civil or revenue Court shall have any jurisdiction in respect of any dispute re- 
quired to be referred to the Registrar or his nominee or board of nominees 
for decision. 

The releyant rules in this respect relating to disputes and arbitration are 
rr. 75 to 80. Rule 75 requires a party desirous of making a reference re- 
garding a dispute to a Registrar under s. 91 to make it in writing in Form ‘P’ 
prescribed by the rules. Form ‘P’ shows that a person initiating the proceed- 
ings is described as disputant and the person against whom the relief is sought 
is described as opponent. Jt requires the disputant to mention particulars 
of his claims and facts constituting cause of action and the nature of relief 
sought against the disputant. The form has to be verified by the disputant 
in the manner prescribed. In case of money claims, the disputant is required 
to state either the precise amount claimed, or where it is not possible, to state 
the approximate amount claimed. Rule 76 relates to the procedure which the 
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Registrar has to follow in appointing his nominee or board of nominees for 
deciding disputes arising under the Act. In short, the procedure is that by 
general or special order notified in the Official Gazette, the appointment is 
made, and in case the Registrar appoints a board of nominees, he has to appoint 
one of them as its President. Sub-rule (7) of r. 77 empowers the Registrar 
to withdraw a dispute referred by him to a nominee or board of nominees ‘in 
the event the nominee or the board of nominees fail to decide the dispute 
within the period of two months or such further period as is extended by the 
Registrar. Sub-rules (2) to (5) of r. 77 are in the following terms :— 

“(2) The Registrar or his nominee or the board of nominees shall record in English 
or in Marathi or in Hindi the evidence of the parties to the dispute and witnesses who 
attend; and upon the evidence so recorded, and upon consideration of any documentary 
evidence produced by either party, a decision in writing shall be given. Such decision 
shall be pronounced either at once or on some future date of which due notice shall be 
given to the parties. 

(3) Where any party duly summoned to attend the proceedings fails to appear the 
dispute may be decided ex-parte. 

(4) In deciding the dispute, where there is no unanimous decision, the opinion of the 
majority of the board of nominees shall prevail. Where the opinion of the nominees on 
the board is equally divided, the opinion of the Chairman of the board shall prevail. 

(5) Any award made, decision given or order passed by the Registrar’s nominee or 
Board of Nominees or a person authorised under section 88, shall be sent by him or by 
the Chairman of the Board with all the papers and proceedings of the dispute to the 
Registrar within 15 days from the date on which it is made, given or passed.” 
Sub-rule (/) of r. 78 provides for giving at least 15 days’ notice of the date 
fixed for hearing of the dispute to the parties to the dispute requiring the 
parties to attend the hearing and secure the attendance of the witnesses if 
the party wants to examine any witnesses and te have ready all the books 
and documents relating to the matter in dispute. Sub-rules (2) to (5) of r. 
78 relate to the machinery through which and the manner in which the notices 
are to be served. Rule 79 empowers the Registrar or his nominee to investi- 
gate into the claims and objections against any attachment and dispose them 
of on merits if they are not frivolous. Rule 80 relates to the procedure to be 
followed for the custody of the property attached, and empowers the Registrar 
or his nominee to appoint a receiver of the property attached. 

The scheme relating to certain disputes mentioned in s. 91 thus appears to 
be that certain disputes, which are between a society and its members, or its 
agents, past and present, society and its servant, past or present, or their 
representatives or the transferees, etc., aro to be decided by the Registrar or 
his nominees The jurisdiction of the civil Court in this respect is excluded 
save and except where the Registrar directs the parties to institute a suit in 
a civil Court on the ground that a dispute involves complicated questions of 
law or fact. A person desirous of initiating the dispute has to approach the 
Registrar by an application in form ‘P’. On perusal of the application, if 
the Registrar is of the opinion that a dispute of the nature contemplated 
in s. 91 exists, he either proceeds to decide it himself or sends it to his nominee 
or the board of nominees appointed by him in the manner prescribed. When, 
the dispute comes before the nominee, he has to decide that dispnte within a 
period of two months or such further time as the Registrar may allow. In 
the event of his failure to so decide, the Registrar is empowered to withdraw 
the disputes from him. The procedure followed by either the Registrar or his 
nominee in the matter of deciding the dispute, in short, is that he has to issue 
fifteen days’ notice to the parties calling upon them to appear and produce 
their witnesses and the documents relating to the subject-matter of the dispute. 
Evidence of the witnesses has to be recorded in writing either in Hindi, Marathi 
or English, and the Registrar or his nominee or the board of nominees after 
hearing the evidence tendered and the documents produced has to decide the 
dispute on the evidence tendered before him and the documents produced be- 
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fore him. The Registrar or his nominee is empowered to summon and enforce 
attendance of witnesses and to compel production of documents. They are also 
empowered to compel a party to give evidence, and in doing so, s. 94 directs 
them to act as far as possible in the same manner as is provided in the 
case of a civil Court by the Code of Civil Procedure. The order can be made 
by the Registrar or his nominee that the amount directed to be recovered by 
the Registrar or his.nominee by his order is recoverable on the certificate being 
issued by him either through the civil Court as if the order was a decree or by 
the Collector in the same manner as arrears of land revenue. Bestdes this, the 
amount directed to be recovered by the Registrar can be recovered by the Re- 
gistrar direct by effecting sale of the property. The decision given by the 
Registrar or. his nominee is final and binding on the parties subject to the re- 
sult of the appeal, if preferred, by any of the parties to the Co-operative Tri- 
bunal. 

It is the contention of Mr. Naik that the aforesaid provisions show that the 
Registrar or his nominee is a Court within the meaning of the Contempt of 
Courts Act, inasmuch as, neither the Registrar nor his nominees are appointed 
by the parties to decide the dispute but a statute confers a power on them. 
Proceedings can be initiated before them by any party by filing a plaint in 
Form ‘P’. The nomenclature ‘‘disputant’’ and ‘‘opponent’’ mentioned in the 
form ‘P’ is not material, inasmuch as the words ‘‘Plaintiff’’ and ‘‘Defendant’’ 
are used in cl. (c) of sub-s. (3) of s. 94 of the Act. The procedure, which is 
followed by the Registrar or his Nominee, is the procedure which is normally 
followed by a Court. They are given powers to add parties, summon and compel 
attendance of witnesses, compel production of documents, compel persons to 
give evidence on oath, allow legal practitioners with the permission of the Re- 
gistrar to appear, and the decision has to be given on the evidence adduced and 
documents produced. The decision is further made binding on the parties. 
The orders made by the Registrar or his nominee are executable as a Court. 
The Registrar and his nominee possess all the attributes of a Court, and the case. 
falls within the test laid down by the Supreme Court in V. K. Satyawada v. 
State of Punjab,’ and Brajnandan Sinha v. Jyoti Nerain,? to which reference 
has been made by a Division Bench of this Court in Kekt A. Master v. A. G. 
Kotwal. In V. K. Satyawadi v. State of Punjab, Mr. Naik has drawn our 
attention to the following observations (p. 141): 

“There has been considerable discussion in the Courts in England and Australia as 
to what are the essential characteristics of a Court as distinguished from a tribunal exer- 
cising quasi-judicial functions....It is unnecessary to traverse the same ground once 
again. It may be stated broadly that what distinguishes a Court from a quasi-judicial 
tribunal is that it is charged with a duty to decide disputes in a judicial manner and 
declare the rights of parties in a definitive judgment. To decide in a judicial manner in- 
volves that the parties are entitled as a matter of right to be heard in support of their 
claim and to adduce evidence in proof of it. And it also imports an obligation on the 
part of the authority to decide the matter on a consideration of the evidence adduced and 
in accordance with law. When a question therefore arises as to whether an authority 
created by an Act is a Court as distinguished from a quasi-judicial tribunal, what has to 
be decided is whether having regard to the provisions of the Act it possesses all the 
attributes of a Court.” i i 
The passage in Brajnandan Sinha v. Jyoti Narain, to which our attention was 
drawn by Mr. Naik, is in the following terms (p. 963): 

“(A true judicial decision presupposes an existing dispute between two or more 
parties, and then involves four requisites:—(1) The presentation (not necessarily orally) 
of their case by the parties to the dispute; (2) if the dispute between them is a question 
of fact, the ascertainment of the fact by means of evidence adduced by the parties to the 
dispute and often with’ the assistance of argument by or behalf of the parties on the 
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evidence; (3) ‘if the dispute between them is a question of Jaw, the submission of legal 
arguments by the parties; and (4) a decision which disposes of the whole matter by a 
finding upon the facts in dispute and an application of the law of the land to the facts 
so found, including where required a ruling upon any disputed question of law.” ' 
Now, we find it difficult to accept the contention of Mr. Naik that the tests 
laid down by their Lordships are satisfied in the instant case. It can easily 
be conceded that in the case of a Registrar’s nominee, he possesses certain trap- 
pings of a Court. It is, however, to be noted that proceedings do not start on 
presentation*of a case by a party before the nominee. The case is presented 
before the Registrar. Every case presented to the Registrar also does not neces- 
sarily go to the nominee. The Registrar has a wide discretion in this matter. 
He may either decide a case himself or send it to a civil Court, or refer it to 
his nominee for his arbitration. It is also open to the Registrar to withdraw 
such disputes from his nominees after recording his reasons therefor, which in- 
dicates that the nominee has no independent seizin over the case. Further, the 
power exercised by the nominee, in deciding the dispute is the power of an arbi- 
trator and the decision given by him is an award. Section 96 leaves no doubt 
in the matter, and in clear terms expresses that when a dispute is referred to 
arbitration, the Registrar or his nominee or his board of nominees may after 
giving a reasonable opportunity- to the parties to the dispute to be heard make an 
award on the dispute. Now, the expressions ‘‘arbitration’’ and ‘‘award’’ have 
well recognized legal connotation and it has to be assumed that when Legisla- 
ture uses these expressions, it means them in the legal connotation. It is well- 
settled that the powers exercised by the arbitrator are not the powers of a 
Court, and the award given by the arbitrator cannot be equated with a judg- 
ment or decision given by the Court. Mr. Naik, however, argues that it may be 
that s. 96 says that a dispute is referred to the ‘arbitration of the nominees and 
it refers to the decision given by the nominee as afi award, but having regard 
to the fact that the nominee is empowered to summon and secure attendance of 
the witnesses and compel production of documents, and that he is enjoined with 
a duty to decide the case on the evidence after hearing the parties, and that the 
finality is given to his decision subject to the result of the appeal, ‘not much im- 
portance could be given to the use of the expressions ‘‘arbitration’” and 
“award”, and it must be held that the nominee is a Court. We find it diff- 
cult to accept this contention. Now, even in a case of an arbitration, the arbi- 
trator is not free to give a decision as he likes. He has to give his decision on 
the material produced before him by the parties after giving them an oppor- 
tunity to appear before him and tender the evidence they desire to 
tender. If he fails to do so, it would amount to a legal misconduct on his part. 
To the decision of the arbitrator also, a finality is attached subject to certain 
conditions mentioned in the Arbitration Act. Therefore, the provisions relat- 
ing to the power of a nominee to secure attendance of the witnesses, founding 
its decision on the evidence recorded, and the finality given to it by the nomi- 
nees cannot be said to be a conclusive test to hold that a nominee is a Court. 
All that can be said is that the Legislature in its wisdom has thought it proper - 
to prescribe a procedure to be followed by the nominee in the matter relating 
to disputes to whose arbitration the disputes are referred, the difference being 
that the arbitration provided in s. 96 is not an arbitration by agreement of the 
parties but is a statutory arbitration. In our opinion further, the power con- 
ferred on the Registrar to withdraw the dispute from his nominee, the duty cast 
on a nominee to decide the dispute within two months and the denial to the 
parties as of right to be representated by lawyers, might indicate that the pro- 
ceedings before the nominee are the proceedings in arbitration and not a pro- 
ceeding before a Court. In this connection we may also usefully refer to the 
observations of the Supreme Court in the case of Brajnandan Sinha vi Jyott 
Narain, al page 962 appearing at a stage earlier than the observations on which 
reliance is placed by Mr. Naik. The discussion starts at page 961. After re- 
ferring to the definition of ‘‘court’’ occurring in certain authorities, their 
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Lordships referred to Stephen, and reproduced the definition given, at page 961: 
“According to Stephen, ‘In every Court, there must be at least three constituent parts 
—the actor, reus and judex; the actor or plaintiff, who complains of an injury/done; the 
reus, or defendant, who is called upon to make satisfaction for it; and the judex, or judi- 
cial power, which is to examine the truth of the fact, and to determine the Jaw arising 
upon that fact, and if any injury appears to have been done, to ascertain, and by its 
officers to apply, the remedy ”. . 
It is thus clear that one of the necessary essential attributes of a Court is that 
it gives a decision in exercise of its judicial power. Proceeding further, their 
Lordships referred to a Privy Council decision in the case of Shell Co. of 
Australia v. Federal Commissioner of Taxation,+ and reproduced the follow- 
ing two passages from the said decision, one occurring at page 295 and the 
other at p. 297: 

“Is this right? What is ‘judicial power’? Their Lordships are of opinion that one 

of the best definitions is that given by Griffith C.J. in Huddart, Parker & Co. Proprietary, 
Ltd. v. Moorehead: Appleton v. Moorehead,’ where he says: ‘I am of opinion that the 
words judicial power’ as used in s. 71 of the Constitution mean the power which every 
sovereign authority must of necessity have to decide controversies between its subjects, or 
between itself and its subjects, whether the rights relate to life, liberty or property. The 
exercise of this power does not begin until some tribunal which has power to give a bind- 
ing and authoritative decision (whether subject to appeal or not) is called upon to take 
action’.” 
We have already said that the essential attributes of a Court are that it exer- 
cises a judicial power, and the passage just reproduced above clearly shows 
that it is the persons, who are appointed by the State to exercise their judicial 
power, who possess them. The further observations in the Privy Council case 
reproduced in the Supreme Court judgment in Brajnandan Sinha v. Jyotd 
Narain clearly indicate th at the mere fact that the authority performs a judi- 
cial function is not sufficient to constitute it into a Court. Their Lordships of 
the Privy Council further enumerated at page 297 certain negative propositions 
in relation to the subject. They say: 

“ | .1. A tribunal is not necessarily a Court in this strict sense because it gives a final 
decision. 2. Nor because it hears witnesses on oath. 3. Nor because two or more contend- 
ing parties appear before it between whom it has to decide. 4. Nor because it gives deci- 
sions which affect the rights of subjects, 5. Nor because there is an appeal to a Court. 
6. Nor because it is a body to which a matter is referred by another body.” (See Rex 
v. Electricity Commissioners: London Electricity Joint Committee Co. (1920), Ex parte.°) 
and they observed at page 298: 

“An administrative tribunal may act judicially, but still remain an administrative 
tribunal as distinguished from a Court, strictly so-called. Mere externals do not make a 
direction to an adniinistrative officer by an ad hoc tribunal an exercise by a Court of 
Judicial power.” 

It is after considering these principles that their Lordships have made obser- 
vations on which reliance has been placed by Mr. Naik. It is thus clear that 
the ratio which follows from the decision of their Lordships is that merely be- 
cause a tribunal is enjoined with a duty to act in a judicial manner or hear 
parties and record evidence, and that its decision is made binding on the parties 
is not sufficient to hold that that tribunal is a Court, unless it is further esta- 
blished that in doing so, the tribunal is exercising an. inherent judicial power 
of the State as a result of it being appointed by the State to exercise that power. 
Thus apart from the fact that the statute refers to the decision of a nominee 
as an award in express terms, aud a reference to him is a reference for his arbi- 
tration, the provision of the "Act relating to the appointment of a Nominee it- 
self indicates that the power, which a nominee derives for deciding the dispute, 
is not a power derived by him from the State. It is, therefore, difficult to 


4 Hong A.C. 275. 6 [1924] 1 K.B. 171. 
5 1908} 8 O.L.R. 330, 357. 
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hold that in deciding the dispute, aniaward given by the Nominee is in exercise 
of any judicial power derived by him from the State. 

It has been pointed out by Mr. Justice Mahajan, as he then was, in Bharat 
Bank Lid. v. Employees of Bharat Bank Lid.” (p. 475): 

“...It appears to me that before a person or persons can be said to constitute a Court 
it must be held that they derive their powers from the State and are exercising the judicial 
powers of the State.” 

For the reasons stated above, in our opinion, a nominee of the Registrar is not 
a Court withit the meaning of the Contempt of Courts Act. 

We find suppori for the view taken by us in two decisions of this Court, one 
decided by Mr. Justice Gajendragadkar and the other by a Full Bench of this 
Court. The facts in Shanker Harihar Nadkarm v. Pandurang Ramrao Mavin- 
kurve,® in brief, were that a member of a Co-operative Housing Society, who 
had been allotted a tenement by the Co-operative Housing Society, had sub-let 
that tenement to another. The member asked his sub-tenant to vacate the flat. 
‘On his failure to do so, he filed an application under s. 54 of the Co-operative 
Societies Act before the Registrar, and the Registrar referred the dispute to a 
nominee. The nominee by his award directed that the sub-tenant should put 
the member in possession of the tenement. The award was sent for execution 
to Small Causes Court and ultimately the matter came to the High Court, and 
an argument was advanced on behalf of the sub-tenant before this Court that 
the Registrar had no jurisdiction to entertain the application of the member, 
inasmuch as, s. 28 of the Bombay Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947, excludes the jurisdiction of a Court other than the Court of 
Small Causes to entertain a dispute between a landlord and a tenant. In other 
words, the contention was that the Registrar or his nominee was a Court, and, 
therefore, the jurisdiction of that authority was excluded under s. 28 of the 
Act. This contention was repelled by Mr. Justice GAjendragadkar, and in the 
course of his judgment, he observed: 

“’,.In my opinion, it is clear that the Registrar and his nominee acting under the Co- 

operative Societies Act is not a Court, and the provisions of section 28 cannot, therefore, 
apply to the proceedings pending before such Registrar.” 
It is the contention of Mr. Naik that this decision is no more a good law and has 
been overruled by a Full Bench decision in the case of Manohar v. Konkan Co-op. 
Housing Socy.® It is true that the Full Bench of this Court has taken a view 
that where it is established that the relationship is of a landlord and a tenant, 
then the disputes between them are within the exclusive jurisdiction of the 
Courts referred to in s. 28 of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947. But the Full Bench has not overruled the view taken by 
Gajendragadkar, J. that the nominee of the Registrar is not a Court. On the 
other hand, another Full Bench decision reported in Farkhundalhi v. Potdar'® 
in clear terms states that the nominee of the Registrar is not a Court. The 
facts in that case, in brief, were that an employee of the Co-operative Society 
made an application before the Authority appointed under the Payment of 
Wages Act in respect of his claim for wages. This application was contested 
by the Society inter alia on the ground that the Payment of Wages Authority 
had no jurisdiction to entertain this application, inasmuch as, under s. 54 of 
the Co-operative Societies Act, exclusive jurisdiction is conferred on the Regis- 
trar or his nominee. This contention was accepted by the Authority under the 
Payment of Wages Act and the employec’s application was dismissed. One of 
the arguments advanced on behalf of the employee was that in view of s. 22 of 
the Payment of Wages Act, the jurisdiction of the Registrar was excluded. 
The argument has been founded on the phraseology of s. 22. The material part 
of that section is in the following terms: 


7 [1950]8.C.R. 459. March 1, 1950 (Unrep.). 
8 (1986) Civil Revision Application No. 894 9 (1961) 63 Bom. L.R. 1001, x. 
of 1949, decided by Gajendragadkar J., on 10 (1961) 63 Bom. L.R. 985, F.B. 
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“No court shall entertain -any suit for the: recovery of wages. or of. any deduction 
from wages in so far as the sum so claimed—.. 

(d) could have been recovered by an application under section 15” (of the Payment 
of Wages Act). 
This contention was repelled by the Full Bench of this Court. The learned 
Chief Justice, who delivered the judgment, observed (p. 988): 

“We are also not inclined to accept Mr. Singhvi’s argument that the word ‘suit’ in 
s. 22 of the Payment of Wages Act includes any legal proceeding. The. word ‘suit’ is a 
term of art and ordinarily means a proceeding instituted in a civil Cour? by the presen- 
tation of a plaint. A proceeding under s. 54 of the Co-operative Societies Act is not a 
suit and consequently s. 22 of the Payment of Wages Act cannot operate as a bar to such 
a proceeding being taken.” 
The Full Bench held that both the Registrar and his nominee as well as the 
Authority under the Payment of Wages Act would have jurisdiction to enter- 
tain the application in respect of a claim made by an employee for payment 
of his wages. The Allahabad High Court also, in Raja H. D. Singh v. Kunwar’ 
B. P. Singh,'’ has taken the view that the Registrar deciding dispute under 
the Co-operative Societies Act is not a Court within the meaning of the Con- 
tempt of Courts Act. 

Mr. Naik and Mr. Deshpande, the Assistant Government Pleader, counsel 
for the State of Maharashtra, who also has supported the arguments of 
Mr. Naik, have referred us to some decisions reported in Velayuda Mudalt v. 
Co-operative Rural Credit Society, Ulakottai,’® Kubbi Reddi, In re.,13 Nirbha- 
yadas v. Rameshwar,'4 Chunnilal Ken v. Shyamlal'® and lastly, Satdeo v. 
Baba Raghav Das.18 These decisions are distinguishable on facts. Only the ~ 
last three decisions, viz. Nirbhayadas v. Rameshwar, Chunmilal Ken v. Shyam- 
lal and Satdeo v. Baba Raghav Das, are under the Contempt of Courts Act. 
But these cases relate to contempts of the Election Tribunal and the contempt 
of Revenue Courts, and therefore, are not relevant to the issue which we have 
to decide. In Subbi Reddi, In re., the matter arose as to whether a complaint 
by a Registrar was necessary for prosecuting a party who had filed a forged 
document before him during the course of an enquiry held by him in respect 
of a dispute, and it was held that it was a Court within the meaning of s. 195 
of the Code of Criminal Procedure. It would be seen that this is not a deci- 
sion under the Contempt of Courts Act and turns on the definition of the 
Court given in sub-s. (2) of s. 95 of thé Act itself. The learned Judge decid- 
ing this case has himself made the position clear. It is observed (p. 231): , 

“ ,.It has been held that the term ‘Court’ in this section has a wider meaning than 

the expression ‘Court of Justice’ in the Penal Code and includes a tribunal entitled to 
deal with a particular matter and authorised to receive evidence bearing thereon in 
order to enable it to arrive at a determination upon the question.” 
We are here not dealing with the question as to whether the Registrar or his 
nominee is a Court within the meaning of s. 195 of the Act, but is a Court in 
the wider sense as contemplated in s. 195 of the Criminal Procedure Code. 
Following this decision, it has been observed in Velayuda Mudali v. Co-opera- 
tive Rural Uredit Society, Ulakottai, that the Registrar is a Court within the 
meaning of s. 52 of the Transfer of Property Act. We may again say that 
we are not concerned here with that question. Further it appears from the 
judgment itself that the decision is not rested on that finding. On the other 
hand, it has been held— 

“Even if the Registrar aciing under rule XIV of the rules framed under the Co- 
operative Societies Act (II of 1912) is not a Court, when the award passed by him direct- 
ing the mortgagor to pay the amount is placed before a competent civil Court in execution 
and that Court directs the sale of the morigaged property, any purchase during such 
proceedings is made pendente lite.” 

11 [1962] A.L.J. 57. 14 [19880] ATR. vi 

12 (1933) LL.R. 57 Mad. 426. 16 [1959] A.I.R. M.P. 50. 

13 (1030) 59 M.L.J. 229. 16 [1953] A.LR, z 
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In the view taken by us, the contention raised on behalf of opponent No. 1 
that a nominee’of the Registrar is not a Court within the meaning of the Con- 
tempt of Courts Act must succeed. 

As regards his last contention, it is the argument of Mr. ‘Gauba that the 
abuses uttered by him were in the presence of the Court, and those abuses 
would amount to insult within the meaning of s. 228 of the Indian Penal Code. 
It thus being-an offence punishable under s. 228 of the Indian Penal Code 
committed in the presence of the Court, this Court will have no jurisdiction 
to try, and tif jurisdiction of this Court is excluded under sub-s. (2) of s. 3 
of the Contempt of Courts Act. It is not possible for us to accept this con- 
tention. We have already reproduced the abuses uttered by opponent No. 1. 
In our opinion, these abuses do not merely stop at being insult to the Judge 
but go further, and attribute dishonesty on the part of the Judge in the con- 
duct of the case. Opponent No. 1 has called the Nominee a cheat, 420, mean- 
ing thereby that he deceives people, and had also called him dishonest. Fur- 
ther he had stated that he would not proceed: with the case before the Nominee, 
thereby implying that the Nominee was not fairly and impartially conducting 
the proceedings. The utterances, in our opinion, go further than the insult 
and amount to seandalization of the Nominec. We are informed that oppo- 
nent No. 1 is an advocate of this Court. It is true that he was not appearing 
in the proceedings in his capacity as an advocate. But, none the less, his 
aforesaid conduct is not a conduct which is expected of an advocate of this 
Court in the conduct of the proceedings: before the tribunal. The utterances 
lack the restraint which is expected of a counsel. Had we not held that the 
Nominee was not a Court, we would have taken a serious notice of this matter. 
However, in the view taken on that question, the petition must fail. In.the 
result the rule is discharged. In the circumstances, however, of the. present 
case, we make no order as, to costs. 

Rule discharged. 


Before Mr. Justice Tambe and Mr. Justice Palekar. | 


VENKATRAO VITHALRAO v. VITHAL SAMBHAJIL* 
Maharashtra Zilla Parshads and Panchayat Samitis Act (Maharashtra Act No. V of 1962), 
Secs. 14, 27, 40--Maharashtra Zilla Parishads Election Rules, 1962. Rules 19, 20— 
Election petition filed by voter—Election challenged on ground that person elected 
disqualified at time of filing nomination paper—Whether such petition sustainable. 


In an election petition filed under s. 27 of the Maharashtra Zilla Parishads and Pan- 
chayat Samitis Act, 1961, it is not open to a voter to challenge the election on the 
ground that the person declared elected was a disqualified person at the time his 
nomination paper was filed. 

Jagan Nath v. Jaswant Singh,’ referred to. 


Tr facts are stated in the judgment. 


G. H. Guttal, for V. 8. Deshpande, for the petitioner. 
R. W. Adik, for opponent No. 1. 
B. N. Deshmukh, for opponent No. 2. 


Tansee J. This is a petition under art. 227 of the Constitution of India, 
wherein it is prayed that the order of the Election Tribunal, respondent No. 4 
to this petition, be quashed. The question that principally arises for conside- 
vation is whether in an Election Petition, filed under s. 27 of the Maharashtra 
Zilla Parishads and Panchayat Samitis Act, V of 1962, (hereafter referred to 
as the Act), it is open to a voter to challenge the election on the ground that the 
person declared elected was a disqualified person at the time “his nomination 
paper was filed, and the matter arises thus: 


“Decided, January 18, 1963. Special Civil 1 [1954] ALR. S.C. 210. 
Appheation No. 1730 cf 1962. 
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An election was scheduled to be held on May 27, 1962, for election of a coun- 
cillor from Barahalli Electoral Division in Nanded District, fof a seat in the 
Zilla Parishad of Nanded District. The petitioner and respondents Nos. 2 and 
3 filed their nomination papers for contesting the election. At the time of the 
scrutiny, it appears, no objection was raised to the candidature of the petitioner 
by any person. The scrutiny Officer, therefore, accepted the nominations of all 
the thrée candidates. After the acceptance of the nomination paper, respon- 
dent No. 3 withdrew his candidature, and the contest remained only between 
the petitioner and respondent No. 2. A poll was taken on May °27, 1962, and 
after counting of votes on June 1, 1962, the petitioner was declared elected 
by’ a majority of 945 votes. On June 16, 1962, respondent No. 1, a qualified 
voter from that constituency, filed an election petition before the District Judge, 
Nanded, seeking to set aside the election of the petitioner and for a declaration 
that respondent No. 2 has been duly elected. The grounds on which the elec- 
‘tion petition was founded were two-fold. Firstly, it was contended that the 
petitioner was disqualified from being a candidate and being elected as a coun- 
cillor under s. 16(/) (A) of the Act, inasmuch as he was a Police Patel under 
the service of Government. The second contention was that the election was 
vitiated on account of certain practices resorted to by the petitioner. This 
election petition was sent for inquiry to respondent No. 4 under the provisions 
of s. 27(2) of the Act. In opposing the election petition, the petitioner denied 
the allegations contained in the petition. According to him, he was not the 
Police Patel at the time of his nomination, but had resigned the office some- 
time before. He also denied that he resorted to any corrupt practices. He 
further raised two contentions. Firstly, it was his contention that the peti- 
tion, was barred by time, and secondly, it was his contention that even if the 
petitioner suffered from a disqualification under s. 16(J)(h) at the time of 
the nomination, it was not bpen to respondent No. 1 to challenge the election on 
that ground, inasmuch as the decision of the Returning Officer in accepting 
hig nomination paper was final and conclusive under cl. (8) of rule 20 of the 
Maharashtra Zilla Parishads Election Rules, 1962, framed under the Act. The 
Election Tribundl held that the petition was not barred by time; that the cor- 
rupt practices had not been proved; that the petitioner was a Police Patel in 
the service of the Government at the time of the nomination and was, therefore, 
disqualified from being a councillor in the Zilla Parishad; that the provisions 
of cl. (8) of r. 20 of the rules did not come in the way of respondent No. 1 
from challenging the election of the petitioner on the ground of disqualifica- 
tion. In this view of the matter, the Election Tribunal allowed the election 
petition, set aside the election of the petitioner, and directed that a copy of 
the judgment be forwarded to the Collector, Nanded, forthwith for the purpose 
of holding a fresh election in the Electoral Division in question. It is this 
order of respondent No. 4 that the petitioner seeks to get quashed by this appli- 
cation. 

Mr. Guttal, learned advocate appearing for the petitioner, has raised three 
contentions before us. He first contends that it was not open to respondent 
‘No. 1 to challenge the petitioner’s election on the ground thet the petitioner 
was disqualified at the time of nomination, inasmuch as finality has been given 
to the decision of the Returning Officer, accepting or rejecting the nomination 
papers. He next contends that the petition filed by respondent No. 1 was 
` barred by time, and therefore, should have been dismissed in limine. Lastly, he 
contends that the office of the Police Patel is not an office of profit, and there- 
fore, in any event, the Tribunal was in error in setting aside the election of the 
petitioner. On the other hand, Mr. Adik, appearing for respondent No. 1,, 
contends that the petition has not been barred by time. The office of the Police 
Patel is an office of profit under the Government, and cl. (8) of r. 20 does not 
come in the way of a voter, other than a candidate, from raising a challenge 
by way of an election petition, that the returned candidate was disqualified 
from being nominated as a councillor; the rule would come in the way only 


1968.] VENKATRAO V. VITHAL (A.C.J.}—Tambe J. 547 


of the candidates who had an opportunity of objecting to the nominations at 
the stage of the scrutiny of nomination papers. In our judgment, the first` 
contention raised by Mr. Guttal is well founded and it is not, therefore, neces- 
sary to deal with the other two contentions. 

It would be convenient at this stage to notice the relevant provisions of the 
Act as well as the rules. Section 10 provides that the councillors shall be 
elected in the manner provided by or under the Act. The term of office of 
councillors ig normally 5 years unless otherwise provided for. Section 11 
prescribes the date of the commencement of the office of councillors. Section 
12 provides for the division of a District into electoral divisions, and the man- 
ner of division of a District into electoral divisions. Section 13 deals with 
the preparation of list of voters and the preparation of the electoral roll. Sec- 
tion 14 provides that the election of persons to a Zilla Parishad shall be held on 

‘ such date or dates (including a date for holding a fresh election under sub-s. 
(2) of s. 27) as the Collector may appoint in this behalf. The proviso to sub-s. 
(1) of s. 14 is not material for the purposes of this case. Sub-section (2) of 
s. 14, which is material for the purpose of the decision of the question that 
arises before us, is in following terms :— 

“(2) The State Government shall make rules for the conduct of such elections (in- 
cluding the provision for an appeal to a judge not below the rank of a District Judge 
against the decision of a returning Officer accepting or rejecting the nomination paper 
and the finality of his decision) and subject to the provisions of sub-section (1) and of 
sections 15, 17 and 18, the election shall be conducted in accordance with these rules.” 
*Section 15 provides that every person whose name is in the list of voters of 
any electoral division in a District, shall, unless disqualified under this Act 
or under any other law for the time being in force, be qualified to be elected, 
and every person whose name is not in such list shall not be qualified to be 
elected from any electoral division of that District. Section 16 enumerates 
the various disqualifications. Clause (A) of sub-s. (J) of s. 16 is in following 
terms: d 

“(h) if he holds any office of profit under a panchayat or Zilla Parishad or under or 

in the gift of the Government;” 
Section 17 deals with and enumerates persons who are entitled to vote at the 
election, Section 18 provides that subject to any disqualification incurred by 
a person, the list of voters shall be conclusive evidence for the purpose of 
determining under ss. 15 and 17 whether any person is qualified or is not 
qualified to vote, or as the case may be, is qualified or is not qualified to be 
elected at any election. Sections 19 to 25 are not material for the purposes 
of this case. Section 26 provides the procedure to be followed if the contest- 
ing candidates poll equal votes. In short, it empowers the Collector or an 
officer authorised by him to declare the results by drawing lots. Section 27 
relates to the determination of validity of an election and inquiry in respect 
thereof; the material part whereof is in the following terms: 

“27.(1) Tf the validity of any election of a Councillor or the legality of any order made 
or proctedings held under section 26 is brought in question by any person qualified to vote 
at the election to which such question refers, such person may, at any time within fifteen 
days after the date of the declaration of the result of the election or the date of the order 
or proceeding, apply to the District Judge of the district within which the election has 
been held, for the determination of such question. 

(2) An enquiry shall thereupon be held by a Judge, not below the rank of an Assistant 
Judge, appointed by the State Government either specially for the cage, or for such case 
generally; and such Judge may, after such inquiry as he deems hecessary, pass an order 
confirming or amending the declared result of the election or the order of the Collector 
or of any officer empowered by him in that behalf under section 26, or setting the election 
aside. For the purposes of the said enquiry, the Judge may exercise any of the powers 
of a civil court, and his decision shall be conclusive. If the election is set aside, a date 
for holding a fresh election shall forthwith be fixed under section 14.” 
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Sub-sections (3) to (8) of s. 27 are not material for the purposes of this case. 
Section 274 empowers the State Government to make rules. Clauses (4) and 
(iit) of sub-s. (2) thereof are relevant, and they read: 

“(2) In particular and without prejudice to the generality of the foregoing provisions, 
thd ‘State Government may make rules for all or any of the following matters— 

(1) under sub-section (2) of section 9, prescribing the time at which and the manner 
in which the names of Councillors shall be published; 

(a). 

(hi) under sub-section (2) of section 14, the manner in which election of persons to 

a Zilla Parishad shall be conducted and other matters specified therein;” 
In exercise of cls. (+) and (iit) of sub-s. (2) of s. 274 of the Act read with 
sub-s. (2) of s. 14, and all other powers providing it to make rules in this be- 
half, the Government of Maharashtra has framed rules, which are called the 
‘“‘Maharashtra Zilla Parishads Election Rules, 1962’’. Rule 2 is the inter- 
pretation rule. Rules 3 to 10 deal with the administrative machinery in the 
conduct of elections. Rule 11 provides for fixation of various stages of the 
election. Rule 12 provides for the publication of the programme of election; 
Rule 14 relates to the presentation of nomination papers and requirements for 
valid nominations. Rule 15 permits a person to contest election in more than 
one electoral division of a District if he is qualified to do so. Rule 16 re- 
lates to the grant of symbols at the election of the councillors. Rule 17 relates 
to the deposit to be made at the time of nomination. Rule 18 provides that the 
Returning Officer shall, on receiving the nomination paper under sub-r. (1) of 
r. 14, inform the person or persons delivering the same of the day, time and 
place fixed for the scrutiny of nominations and shall enter on the nomination 
paper its serial number and shall sign thereon a certificate stating the date on 
which and the hour at whigh the nomination paper has been delivered to him; 
and shall as soon ag may be thereafter, cause to be affixed in some conspicuous 
place in his office a notice of the nomination containing description similar to 
those contained in the nomination paper, both of the candidate and of the pro- 
poser. Rule 19 relates to the scrutiny of nomination, and, inter alia, provides 
as follows: 

“19. (1) On the date fixed for the scrutiny of nomination under rule «1, the candidates, 
their election agents, one proposer of each candidate, and one other person duly authorised 
in writing by each candidate, but no other person, may attend at the time and place 
appointed in this behalf under rule 11 and the Returning Officer shall give them all rea- 
sonable facilities for examining the nomination papers of all candidates which have been 
delivered as required by sub-rule (1) of rule 14, 

(2) The Returning Officer shall then examine the nomination papers and shall decide 
all objections which may be made to any nomination, and may, either on such objection 
or on his own motion, after such summary inquiry, if any, as he thinks necessary, reject 
any nomination on any of the following grounds, that is to say:— 

(a) that the candidate is disqualified for being chosen to fill the seat by or under 
the Act;... 

OQ) as 

(4)... 

(5)... 

(6) The Returning Officer shall endorse on each nomination paper his decision accept- 
ing or rejecting the same and if the nomination paper is rejected, shall record in writing 
a brief statement of his reasons for such rejection. 

oe 

(8) Immediately after all the nomination papers have been scrutinised and decisions 
accepting or rejecting the same have been recorded, the Returning Officer shall, subject to 
the provisions of rule 20, prepare a list of candidates whose nominations have been ac- 
cepted. Immediately after the scrutiny is over, the Returning Officer shall affix the list 
on his notice board and shall record the date on which, and the time at which, the list was 
so affixed.” 


kd 
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Rule 20 deals with the right of appeal against the decision of the ‘Return- 
ing Officer, and the material part thereof is in the following terms: , 

“20. (1) Any candidate, aggrieved by a decision of the Returning Officer accepting or 

rejecting a nomination paper, may present an appeal therefrom to the District Judge of 
the District in which the area of the Zilla Parishad is situate within a period of three days 
from the date on which the notice, containing the names of the candidates accepted by 
the Returning Officer is affixed on the notice board under sub-rule (8) of rule 19 and 
shall ordinarily furnish on the same day to the Returning Officer a copy of ‘the petition 
of appeal together with as many copies of the petition as there are candidates whose nomi- 
nation papers have been accepted (excluding himself).” 
Sub-rule (2) deals with the steps which the Returning Officer has ‘to take on 
receipt of the copies of the appeal furnished to him by the appellant. Sub-rule 
(3) enjoins a duty on the part of the Returning Officer to supply forthwith to 
the candidate a copy of the decision if he so requires. Sub-rule (4) enume- 
rates the persons who are to be joined to the election petition. Sub-rule (5Y 
relates to the notice to be given of the hearing of the appeal and it provides 
that the notice affixed to the notice board of the Returning Officer under cl. 
(a) of sub-r. (2) shall be deemed to be sufficient notice, both of the presenta- 
tion of an appeal and of the date on which the hearing thereof shall commence 
before the District Judge, and it shall not be necessary to give any other notice 
to the appellant or the respondent and the appeal shall be deemed to have been 
fixed for peremptory hearing on the said date. Sub-rule (6) relates to the 
power of the District Judge in hearing the appeal, and sub-r. (7) provides 
that the appeal shall be heard from day to day and decided expeditiously. 
Sub-rule (8) is as follows: 

“(8) The decision of the District Judge on appeal under this rule and, subject only to 
such decision, the decision of the Returning Officer accepting or rejecting the nomination 
of a candidate shall be final and conclusive and shall nd be called in question in any 
court or before a Judge referred to in sub-section (2) of section 27.” 

Rule 21 deals with the withdrawal of the candidature. Rule 22 deals with 
the preparation of list of contesting candidates thereafter, and r. 23 relates to 
the publication of the list of contesting candidates. These are all the relevant 
rules for the purpose of the decision of the issue, and it is clear that the Legis- 
lature in no uncertain terms has expressed its intention that a rule should be 
made for providing an appeal against the decision of the Returning Officer 
accepting or rejecting the nomination paper, and finality should be given to 
such decision of the Returning Officer, and rule in respect thereof should, be 
made by the State Government. The State Government has accordingly made 
rules, and sub-r. (8) of r. 20 is the rule made in this respect, and onthe 
language of that sub-rule, it is clear that the decision of the Returning Officer 
accepting or rejecting the nomination paper, subject to the decision in appeal 
by the ‘District Judge, is made final and conclusive in all respects including the 
proceedings in election petition provided in sub-s. (2) of s. 27 of the Act., In 
our opinion, therefore, it was not open to respondent No. 1 to challenge, the 
election of the petitioner on the ground that the nomination paper of the peti- 
tioner ought not to have been accepted becausa he was disqualified for heing 
chosen to fill the seat by or under the provisions of the Act. It is, however, 
the contention of Mr. Adik that the finality and conclusiveness which is given 
in sub-r. (8) of r. 20 operates only against the candidates and other persons 
mentioned in sub-r. (7) of r. 19, who have been given a right to appear before 
the Returning Officer and challenge the nomination of any candidate. It is 
the argument of Mr. Adik that s. 27 confers an unqualified right on a voter to 
challenge the validity of the election of a returned candidate. There ‘is no 
limitation placed on his right by s. 27. We would, therefore, not be Justified 
in placing any restriction on that right by holding that it is not open to a, voter 
to challenge the election of a returned candidate on the ground of improper 
acceptance of his nomination paper. The reasoning adopted by respondent 
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No. 4, also is similar to the argument of Mr. Adik. It is true that s. 27 read 
by itself indicates that an unqualified right is conferred on a voter to challenge 
an election. In other words, s. 27 read by itself would show that a voter could 
challenge the election of a returned candidate on any ground available to him 
under the law. But then, it is a well-settled rule of construction that a statute 
has to be considercd as a whole, and the intention of the Legislature has to be 
gathered not from reading one section isolated from other sections having re- 
levance to the subject-matter of the legislation. Chapter II deals with the 
constitution of Zilla Parishads, and has been divided under dierent heads. 
Sections 10 to 37 fall under the head ‘Hlection of Councillors’. Sections 14 
and 27 fall under this head. They both relate to the same subject-matter. The 
intention of the Legislature in respect of this subject-matter has to be gathered 
from the various provisions contained in the sections falling under this head 
and as already stated, the Legislature while dealing with the subject-matter, 
has, in clear terms expressed in sub-s. (2) of s. 14 its intention of giving fina- 
lity to the decision of the Returning Officer either accepting or rejecting the 
nomination paper. It is, therefore, that the Legislature has directed that the 
appeal to be provided against such a decision of the Returning Officer should 
lie to a Judge not below in rank of a District Judge, and it is to this decision 
of such a high Judicial Officer that the Legislature has directed that finality 
should be given. These two ss. 14(2) and 27(2) will have to be read together 
in construing, and when so construed, it becomes apparent that though the 
voter has been given a right to challenge the validity of the returned candi- 
date, he cannot challenge that election on the ground which could have ‘been 
raised before the Returning Officer at the time of the scrutiny of the nomina- 
tion paper. And the relevant rule, viz. cl.. (a) of sub-r. (2) of r. 19 shows 
that the nomination of a candidate could be, challenged on the ground that he 
was disqualified for being ghosen to fill the seat by or under the Act. This 
ground, therefore, would not be open to the voter for challenging the election 
under .s. 27 of the Act. It is true that voters other than the candidates, i.c. 
the agents and proposers of cach candidate and one other person authorised in 
writing by each candidate only, have not been given a right to appear at the 
time of the scrutiny of the nomination paper and raise objections to the accep- 
tance of the nomination paper, and the voters apart from these persons would 
not have the opportunity of objecting to the nomination paper. But from that 
it does not necessarily follow that voters other than those mentioned in sub-r. 
(2) of r. 19 would have or must have that right by fling an election petition,: 
and therefore we must read that right in s. 27, or we must hold that that right 
is not taken away by the rules framed to give effect to the intention of the 
Legislature disclosed in sub-s. (2) of s. 14 of the Act. It has to be kept in 
view that in matters of election, there are no common law or inherent righis 
as such, The rights in relation thereto are only those as can be inferred from 
the provisions of the Act. It has been pointed out by their Lordships of the 
Supreme Court in Jagan Nath v. Jaswant Singh’ (p. 211): ' 

“The general rule is well settled that the statutory requirements of election law must 
be strictly observed and that an election contest is not an action at law or a suit in equity 
but is a purely statutory proceeding unknown to the common law and that the court 
possesses no common law power. It is also well settled that it is a sound principle of 
natural justice that the success of a candidate who has won at an election should not be 
lightly interfered with and any petition seeking such interference must strictly conform 
to the requirements of the law.” 

It is clear that’ the right to set aside the election cannot be claimed apart Aii 
tle provisions ‘of the statute, and if the statute does not give it, it cannot be 
imported from the common. law. The fact, therefore, that a voter other than 
those mentioned in sub-r. (2) of r. 19 hag no right to challenge the validity of 
the nomination paper, would be no ground for holding that he has a right to 
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raise that challenge in an election petition. Further, it is not the case that a 
person who suffered a disqualification under the provisions of the Act could 
not be removed from his office at all if no objection is raised to his candidature 
at the nomination stage. It does appear from the provisions of s. 40 of the 
Act that a machinery is provided therein for a declaration that the offica of 
such a councillor has become vacant. 

For the reasons stated above, in our opinion, the Tribunal was not justified 
in holding that it was open to respondent No. 1 to challenge the election on 
the ground that the nomination paper of the petittoner was improperly accept- 
ed, he being at the time, disqualified for being chosen to fill the seat by or 
under the Act. The petition, therefore, will have to be allowed. 

In the result, the rule is made absolute, the order of respondent No. 4 is 
hereliy quashed, and the election petition filed by respondent No. 1 is dismis- 
sed. Respondent No.1 shall pay the costs of the petitioner. 

Petition allowed. 


Before Mr. Justice Tambe and Mr. Justice Palekar. 


DAGADU NARAYAN KALE v. UTTAMCHAND PANALAL DUDHEDIA.*. 


Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 76, 73—Bombay 
Tenancy and Agricultural Lands (B. R. T. Procedure) Rules, 1958, Rule 29—Civil 
Procedure Code (V of 1908), Secs. 100, 103—Whether r. 29 ultra vires powers of 
State Government. 


Rule 29 of the Bombay Tenancy and Agricultural Lands (B. R. T. Procedure) Rules, 
1958, is not ultra vires of the provisions of s. 76 of the Bombay Tenancy and Agricul- 
tural Lands Act, 1948 or any other provision of the Act. 

d 


Tue facts appear in the judgment. 


R. W. Adsk, for the petitioner (in both). 
G. N. Vaidya, for opponent No. 1 (in both). 
V. S. Deshpande, Assistant Government Pleader, for the State (in both). 


TAMBE J. These two allied matters can be disposed of by this common 
judgment. The facts giving rise to these petitions in brief are: S. No. 90, 
admeasuring 22 acres 27 gunthas, situate at village Undirgaon belonged to the 
joint family consisting of Sawalaram, the grand-father, his son Narayan, and 
Narayan’s son Dagadu. At the material time, respondent No. 1, Uttamchand, 
was admittedly in possession of the suit field. Civil Suit No. 15 of 1957 was 
instituted by Dagadu in the year 1957 for partition of the joint family pro- 
perties, and to this suit, Sawalaram and Narayan were joined as parties. By 
consent of the parties, a decree was made in the said partition suit, and the 
suit, S. No. 90 fell to the share of Dagadu. Uttamchand, thereafter, filed a 
civil suit No. 101 of 1958, for a declaration that the decree made in the parti- 
tion suit was not binding upon him, and prayed that an injunction be issued 
against Dagadu that he should not interfere with his possession. According 
to Uttamchand, in the year 1954, the suit field was leased by Sawalaram joint- 
ly to Narayan and himself (Uttamchand). In the year 1956, Narayan ceased 
to cultivate the suit field, and since then he is the exclusive tenant of the suit 
land. The stand taken by Uttamchand was opposed by Dagadu, who pleaded 
that Uttamchand had not acquired any tenancy rights. Now, a third suit was 
filed by Narayan, being Civil Suit No. 121 of 1957, in which Narayan claimed 
that the suit land was in his cultivation, that he had taken! Uttamchand as a 
partner in cultivation, atid that Uttamchand had not acquired any tenancy 
rights in the suit filed. He further claimed that the partnership be dissolved 
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and accounts thereof be taken. Uttamchand opposed the claim of Narayan, 
and raised the same pleas as he had raised in the Civil Suit No. 101 of 1958, 
filed by him. In the suit filed by Uttamchand, the Civil Court raised the 
following issue: 

“Does the plaintiff prove that he is the tenant of the suit land?” 
And in the suit:filed by Narayan, the Civil Court raised the following issue: 

“Whether the plaintiff (Narayan) and the defendant (Uttamchand) are joint tenants 
of the suit land?” 
The aforesaid two issues arising out of these two suits were sent by the Civil 
Court to the Mamlatdar for decision under s. 85A read, with s. 70(J)(b) of 
the. Bombay Tenancy Act. Both these references were consolidated by the 
Mamlatdar. The Mamlatdar found that Uttamchand was in exclusive posses- 
sion of suit land at the material time. Neither Narayan nor Sawalaram enter- 
ed the witness box in support of their case that the suit land was in possession 
of Narayan and Narayan had taken Uttamchand in partnership. The Mam- 
latdar further found that Sawalaram had filed an application under s. 31 of 
the Tenancy Act, purporting to terminate the tenancy of Uttamchand. He 
found that Uttamchand had been paying certain village panchayat taxes and 
also paying the land revenue. He further found that Uttamchand had leased 
out the other agricultural lands belonging to him and was, therefore, an agri- 
culturist within the meaning of the Act, and therefore the lease in his favour 
was not invalid by reason of s. 63 of the Act. On these conclusions, the Mam- 
latdar declared Uttamchand to be the tenant of the suit land. Against this 
decision of the Mamlatdar, both Dagadu as well as Narayan preferred appeals 
to the Collector. Both these appeals were heard together by the Assistant 
Collector and disposed of by a common judgment. The Assistant Collector 
held that in the circumstances of the case, the Mamlatdar on his own should 
have examined Narayan ahd Sawalaram as witnesses. He further observed 
that if it is proved that the joint lease was given in favour of Narayan and 
Uttamchand, then that would not be a valid lease conferring any tenancy rights 
on Uttamchanud. He further held that the mere fact that an application had 
been made by Sawalaram under s. 31 of the Act against Uttamchand did not 
lead to the inference that Uttamchand was a tenant, in view of the fact that 
an application under s; 81 had to be made before a certain date, and there- 
fore such applications under s. 31 were made without prejudice to the other 
rights of the landlords. As regards the dispute raised, i.e. whether Uttam; 
chand was an agriculturist or not, the Mamlatdar should re-consider the 
matter. For these reasons, the Assistant Collector took the view that it was 
necessary that the case should be re-heard by the Mamlatdar and decided 
afresh. He, therefore, made an order, setting aside the order of the Mamlat- 
dar, and remanded the ease for retrial afresh. He further directed that the 
Mamlatdar should take such further evidence as was necessary, giving an 
opportunity to the parties, and then dispose of the reference on merits in 
accordance with law. Against this order of remand by the Assistant Collec- 
tor, all the three parties, namely, Narayan, Dagadu and Uttamchand, went 
in revision to the Revenue Tribunal. Uttamchand in his revision application 
prayed that the remand order be set aside and the order of the Mamlatdar be 
restored; while Narayan and Dagadu in their applications prayed that the 
order of remand be set aside and it be declared that Uttamchand was not the 
tenant of the suit land. All these revisions were heard together by the Tri- 
bunal. The Tribunal took the view: that Narayan and Sawalaram were 
parties; both were represented by counsel before the Mamlatdar; Narayan had 
filed a purshis that he was not desirous of leading any evidence; Narayan and 
Sawalaram have chosen not to enter witness box; the remand order passed by 
the Assistant Collector that the Mamlatdar should call to witness box Narayan 
and Sawalaram, would amount to giving them another opportunity of filling 
in the gaps and lacunae in the evidence tendered in the case in support of 
their contentions. The Tribunal has, therefore, held that the order of remand 
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is not justifiable in the interests of justice. The Tribunal then proceeded to 
consider the case on merits; and allowed the revision application of Uttam- 
chand and restored the order of the Mamlatdar, declaring him as a tenant. 
This order of the Tribunal is being challenged by Dagadu and Narayan in 
these two separate petitions, viz. Special Civil Applications Nos. 60 of 1962 
and 61 of 1962, respectively. 


The first question raised by Mr. Adik, appearing for the petitioner, is that 
the issues gn questions of fact arising in this case had not been decided by 
the Assistant Collector at all. The Assistant Collector had only remanded the 
case to the Mamlatdar for a fresh trial. The Tribunal, therefore, even taking 
the view that the remand order was not justified, ought to have remanded the 
case to the Assistant Collector for disposal of the appeals in accordance with 
law. The Tribunal had acted without jurisdiction in recording findings on 
the issues on questions of fact which had not been decided by the Assistant 
Collector in appeal. Mr. Vaidya, appearing for respondent No. 1, on the 
other hand, contended that r. 29 framed by the State Government in exercise 
of its powers under sub-s. (2) of s. 76 confers power on the Tribunal to de- 
cide the issues on questions of fact which had been left undecided by the 
Collector. This undoubtedly is the true position. Mr. Adik had, at the last 
hearing, raised a contention before us that the said r. 29 was ultra vires of 
the powers of the State Government inasmuch as it contravened the provisions 
of s. 76 of the Act. He, therefore, requested that notice be issued to the Gov- 
ernment Pleader as regards the vires of the rule. The case has now again 
come before us, after notice having been issued to the Government Pleader. 


The first question, therefore, that arises is whether r. 29 is ultra vires of the 
powers of the State Government as contended by Mr. Adik. It would be con- 
venient to reproduce the relevant provisions befpre we proceed to deal with 
the contentions of Mr. Adik. Section 76 provides: 

“76. (1) Notwithstanding anything contained in the Bombay Revenue Tribunal Act, 
£939, an application for revision may be made to the Maharashtra Revenue Tribunal con- 
stituted under the said Act against any order of the Collector on the following grounds 
only:— > 

(a) that the order of the Collector was contrary to law; 

(b) that the Collector failed to determine some material issue of law; or 

(c) that there was a substantial defect in following the procedure provided by this 
Act, which has resulted in the miscarriage of justice. 

(2) In deciding applications under this section the Maharashtra Revenue Tribunal 
shall follow the procedure which may be prescribed by rules made under this Act after 
consultation with the Maharashtra Revenue Tribunal.” 

Section 78 relates to the orders that may be passed in appéal or in revision. 
Sub-section (7) of s. 78 is in following terms: 

“78, (1) The Collector in appeal and the Maharashtra Revenue Tribunal in appeal 
under section 75 and in revision under section 76 may confirm, modify or rescind the order 
in appeal or revision or its execution or may pass such other order as may seem legal and 
just in accordance with the provisions of this Act.” 

Rule 29 has becn framed by the State Government in exercise of its powers 
under sub-s. (2) of section 76 of the Act. It provides: 

“In any application, the Tribunal may, if the evidence on the record is sufficient, deter- 
mine any issue of fact necessary for the disposal ‘of the application, which has not been deter- 
mined by the authority against whose order the said application has been made, or which 
has been wrongly determined by such authority by reason of any such illegality, omission 
or defect as is referred to in sub-section (1) of section 76 of the Act.” 

Now, the rule relates to the exercise of the powers by the Tribunal in the 
matter of deciding issues of fact, if the evidenee on record is sufficient to do 
so. In the first instance, it provides that the Tribunal may decide the issues 
of fact which have not been determined by the appellate authority, and 
secondly, it provides that the Tribunal may decide the questions of fact which 
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have been wrongly determined by the appellate authority by reason of any 
illegality, omission or defect, falling within sub-s.' (Z) of s. 76 of the Act. It 
has to be considered whether these provisions are ulira vires of the provisions 
of the Act. 

It is the contention of Mr. Adik that the jurisdiction conferred on the Tri- 
bunal by s. 76 of the Act to interfere in revision is limited only to correct the 
illegality and/or irregularity as is pointed out in sub-s. (J) of s. 76 of the 
Act, The rule, on the other hand, confers a power to decide the questions of 
fact in certain circumstances as provided in the rule. The powe* conferred 
on the Tribunal to decide questions of facis in r, 29 thus goes beyond the 
powers conferred on the Tribunal by s. 76 and is, therefore, ultra vires of the 
provisions of sub-s. (1) of s. 76 of the Act. We find it difficult to accept this 
contention of Mr. Adik, inasmuch as we arc unable to agree with him thai 
8. 76 relates to the powers of the Tribunal which it could exercise in exercise 
of its revisional jurisdiction. On the other hand, in ‘our opinion, on the 
language of sub-s. (J) of s. 76, it enumerates the grounds the existence of 
which confers jurisdiction on the Tribunal to interfere with the decision of 
the appellate authority in exercise of its revisional jurisdiction. The grounds 
are stated in cls. (a), (b) and (c) of sub-s. (Z) of s. 76. If any one or more 
circumstances exist in the case then alone the Tribunal would have jurisdic- 
tion to exercise its revisional powers. If none of these circumstances are pre- 
sent, the Tribunal would not have jurisdiction to exercise its revisional powers. 
In other words, s. 76 provides the grounds on which a revision-could lie to 
the Tribunal invoking its powers in exercise of its revisional jurisdiction. 
Section 76 does not relate to the powers which the Tribunal could exercise if 
any of the grounds mentioned in sub-s. (Z) of s. 76 do not exist. On the 
other hand, the powers of the Tribunal in exercise of its revisional jurisdic- 
tion are stated in s. 78. These powers, as the language of sub-s. (1) of s. 78 
would indicate, are very wide. There is no limitation on the said powers im- 
posed by sub-s. (Z) of s. 78, prohibiting the Tribunal*from deciding issues of 
fact. On the other hand, sub-s. (J) says that the Tribunal may pass such 
other order as may seem legal or just in accordance with the provisions of the 
Act. The powers are of widest amplitude including the powers to decide 
questions of fact which have not been decided in appeal or the decision of 
which has been vitiated by reason of the grounds mentioned in cls. (a), (b) 
and (c) of sub-s. (7) of s. 76. Rule 29 which relates to the exercise of the 
powers cannot, therefore, be considered as in excess of the powers conferred on 
the Tribunal by the Legislature in s. 78 of the Act. It may be stated that the 
provisions of sub-s. (Z) of s. 76 are practically identical with the provisions 
of s. 100, Civil Procedure Code, which enumerates the grounds on which a 
Second Appeal would lie to the High Court, and r. 29 is identical, except 
minor changes relating to the number of sections of tha Act, with the provi- 
sions of s. 103, Civil Procedure Code. Section 103, Civil Procedure Code con- 
fers power on the High Court in dealing with a Second Appeal to determine 
any issue of fact left undetermined by the appellate Court if the evidence on 
the record is sufficient. It also empowers the High Court to determine the 
issues of fact which have been wrongly determined by the appellate Court by 
reason of any illegality, omission, error or defect as is referred to in sub-s. (J) 
of s. 100, Civil Procedure Code. These provisions have been made with a 
view to avoid unnecessary orders of’ remand involving considerable waste of 
time and moneys of the litigants. Rule 29 thus is in conformity with the 
, well established rule of procedure contained in s. 103, Civil Procedure Code. 

We have already stated that s. 76 of the Act, in our opinion, does not 
relate to the powers of the Tribunal which it could exercise in revision. But, 
on the other hand, s. 78 is the section that, inter alia, relates to the revisional 
powers of the Tribunal. But even assuming that s. 76 has any concern with 
the revisional powers of the Tribunal, even then, in our opinion, r. 29 is not 
in excess of those powers. That rule enables the Tribunal to determine any . 
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issue of fact necessary for the disposal of the application which has not been 
determined by the appellate authority. Now, when the appellate authority 
decided an appeal without determining the necessary issue of fact, there can- 
not be any doubt that the order of the appellate authority is contrary to law, 
and thus falls within cl. (a) of sub-s. (Z) of s. 76 of the Act. The rule also 
enables the Tribunal io determine the issue of fact which in its opinion has 
been wrongly determined by the appellate authority, by reason of any illega- 
lity, omission or defect as is referred to in sub-s. (J) of s. 76 of the Act. It 
would thusebe seen that the power conferred on the Tribunal to determine 
issues of fact which in its opinion are wrongly decided by the appellate autho- 
rity is not unqualified. The Tribunal is not free to decide every issue of fact 
which in its opinion has been wrongly decided by the appellate authority. It 
ean re-determine that issue of'fact only when the decision of the appellate ' 
authority is vitiated by any illegality, omission or defect referred to in sub- 
s. (1) of s. 76 of the Act. This power also thus falls within the scope and 
ambit of sub-s. (7) of s. 76 of the Act. In our judgment, therefore, r. 29 is 
not ultra vires of the provisions of s. 76 or any other provision of the Act. 
It has next to be considered whether the Tribunal was justified in deter- 
mining the issues of fact arising in this case. In our opinion, the Tribunal 
was not justified to do so inasmuch as we do not find any one of the grounds 
mentioned in sub-s. (/) of s. 76 established, which gives rise to the exercise 
of revisional powers by the Tribunal. Now the Tribunal has held that in its 
opinion the order of remand passed by the appellate authority was contrary 
to law. The reason given by the Tribunal for so holding is that in its opinion, 
both Narayan and Sawalaram had an opportunity to enter the witness box. 
They have not voluntarily done so. The appellate authority, therefore, in 
directing that they should be examined, was giving them another opportunity 
of improving their case, and that, in the opinion of the Tribunal, was contrary 
to law. We find it difficult to accept this line of reasoning. It is indeed true 
that normally a Court leaves it to the choice of the party to enter the witness 
box or not, and in certain cases draws an adverse inference against the party 
on account of its failure to enter the witness box. But that does not mean 
that in a case where the Court considers it necessary, the Court would have no 
power in asking the parties to enter the witness box. Here, having regard 
to the rival claims of the parties, it could reasonably be said that examination 
of Narayan in relation to the controversy was a matter of considerable im- 
portance. Now, the case of Narayan is that he was cultivating the land per- 
sonally and he had taken Uttamchand only as his partner in cultivation. On 
the other hand, the case of Uttamchand had been that Sawalaram had leased 
the land jointly to Narayan and Uttamchand in the year 1954. From 1954 
to 1956 Narayan and he together cultivated the field, and in the year 1956, 
Narayan ceased to cultivate the field, and, therefore, he had become the sole 
owner. It would thus be seen that it is a common ground, whatever may be 
its origin, that Narayan and Uttamchand had been jointly cultivating the land 
for some time. In these circumstances, the evidence of Narayan is of consider- 
able importance, and goes to the root of the matter in ascertaining the origin 
of Uttamchand’s induction on the land, which in its turn, would affect the 
decision of the main issue, namely, as to whether Uttamchand and Narayan 
are joint tenants or whether Uttamchand is only a partner of Narayan in culti- 
vation or the sole tenant.. The appellate authority, therefore, in our opinion, 
was not acting contrary to law in directing that Narayan and Sawalaram 
should be examined ag witnesses in the case. Had this been the only error in 
the judgment of the Tribunal, we would not have interfered with its order, 
because, both the parties had urged before the Tribunal that the order of re- 
mand was contrary to law, and had by their own volition invoked the exercise 
of its jurisdiction by the Tribunal. But then we find that there is a lacuna 
in the judgment of the Tribunal. It would be recalled that one of the con- 
tentions which had been raised on behalf of Narayan and Dagadu was that 
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Uttamchand was not an agriculturist, and, therefore, the lease in his favour, 
if any, was invalid inasmuch as it contravened the provisions of ss. 63 and 64 
- of the Act. Whether Uttamchand was an agriculturist or not at the time the 
lease was granted to him is a question of fact. The Tribunal has not recorded 
any finding on this issue because, in its opinion, Uttamchand would be a tenant 
by virtue of the provisions of s. 4 of the Act inasmuch as Uttamchand was 
lawfully cultivating the land. Jt is diffienlt to accept this reasoning. If the 
induction of Uttamchand on the land was invalid by reason of the provisions 
of ss. 63 and 64 of the Act, it is difficult to hold that his cultivatfon was law- 
ful. The determination of this issue of fact is vital to the decision of the 
issues which had been referred io the revenue authorities by the Civil Court. 
Having regard to all the circumstances of the case, in our opinion, the best 
course to follow was the one which had been followed by the appellate authority, 
namely, to remand the case to the Mamlatdar for retrial and a fresh decision 
after calling Narayan and Sawalaram to the witness box, provided they are 
physically fit to enter the witness box. As the judgment of the Tribunal indi- 
cates, Sawalaram might not be in a physically fit condition to enter the wit- 
ness box. That, however, is a matter for the Mamlatdar to consider. 

For the reasons stated above, both the applications are allowed. The rule 
in both the applications is made absolute. The order of the Tribunal is quash- 
ed and the case is remanded to the Additional Mamlatdar, Shrirampur, for a 
fresh decision ag aforesaid without in any manner being prejudiced by what- 
ever observations made by the other authorities. Costs as between the peti- 
tioner and respondent No. 1 would be costs in the cause. The petitioner shall 
pay the costs of the Assistant Government Pleader. One set of counsel’s fee. 


Applications allowed: Rule made absolute. 


' [NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Paranjpe. 


THE BALLARPUR COLLIERIES COMPANY 
Y. 
THE STATE INDUSTRIAL COURT.* 

Central Provinces and Berar Industrial Disputes Settlement Act (XXIII of 1947), Sec. 
1(3)—Central Provinces and Berar Shops and Establishments Act (XXII of 1947)— 
Notification issued under s. 1(3) of Act XXII of 1947—Item “(iit) Mines” in Notifica- 
tion whether excludes from operation of Act all activities or operations connected with 
mining industry—Employee governed by Act XXII of 1947 whose employment is of 
industrial character whether can also be governed by Act XXIII of 1947—Practrce— 
Tribunal—Objection as to jurisdiction of Tribunal—Tribunal whether in deciding such 
question should give its reasons. 


Under item “(iii) Mines” in the Notification issued by the Provincial Government 
of the Central Provinces and Berar on November 20, 1947, amder s. 1(3) of the Central 
Provinces and Berar Industrial Disputes Settlement Act, 1947, what is excluded from 
the operation of the provisions of the Act are those operations only which are connect- 
ed with the industry of mining or operations in the mine or excavation in the mine 
and not other operations or activities connected with the mining industry as a whole. ' 

Serajuddin & Co, v. Their Workmen,’ applied. 
Godavari Sugar Mills v. D. K, Worlskar,* referred to. 

Over-lapping of jurisdiction or field regarding relationship between the employer 
and employee when the employment partakes of both characters, namely, commercial 
employment and industrial employment is not excluded by any provision of the C. P. 
& Berar Shops and Establishments Act, 1947. Therefore, when the employment is of 


*Dectded, Sepiember 8, 1962. Special Civil 1 [1962] 1 L.L.J. 450. 
Apoheation No. 384 of 1961. 2 [1060] ALR. S.C. 842, 
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an industrial character, the employee who may be said to be governed by the C. P. 
& Berar Shops and Establishments Act also comes to be governed by the Industrial 
Disputes Act, 1947, or the C. P. & Berar Industrial Disputes Settlement Act, 1947. 

Tribunals should be well advised to bear in mind that whenever any objection to 
the jurisdiction of the Tribunal is raised by one party or the other and the Tribunal 
decides that question as a preliminary issue the finding.as to the jurisdiction or want 
of it must be followed by reasons. 


Tre factseare stated in the judgment. 


R. K. Thakur, for the petitioner. 
if. N. Phadke and M. W. Puranik, for respondent No. 3. ‘ 


ABHYANKAR J. The petitioner, the Ballarpur Collieries Company, is a re- 
gistered partnership firm. It has its-registered office at Bisesar House in 
Nagpur. The petitioner owns coal mines in Chanda district in this region. 
The business of the company is to sell coal extracted from its mines. The Head 
Office of the petitioner is at Nagpur and that consists of office staff of thirty-five 
persons. It was stated by the petitioner that the Head Office at Nagpur carried 
on correspondence with lawful authorities, mines and customers and received 
amounts of the bills of coal supplied to the customers. The staff of the mines 
is transferable to the Head Office and vwe versa. 

Respondent No. 3 was a stenographer. He had put in about 24 years service 
as such with the concern. The present petitioner has acquired interest in the 
coal business from the predecessor with whom respondent No. 3 was also work- 
ing. He was drawing a salary of Rs. 317 per month including allowances 
etc. at the relevant time. It appears that the petitioner permitted respondent 
No. 3 to go on leave and join duties on return from leave on or about June 19, 
1959. On June 22, 1959, respondent No. 3 had an interview with Seth Sunder- 
lal, junior partner of the petitioner firm. What happened at this interview 
is a matter of dispute between the parties. Respondent No. 3 worked as usual 
up to June 30, 1959, in the office. On that date, according to respondent No. 3, 
he had submitted the calculation of the amount that may be payable to him 
by way of Provident Fund etc. to Seth.Sunderlal. This fact is not admitted 
by the petitioner. On July 1, 1959, respondent No. 3 attended office but when 
he was told by Shri Kothekar, who was his immediate superior officer, to take 
some work for typing, respondent No. 3 declined on the ground that he was 
no longer in service. It does not appear from the record that any immediate 
complaint was made about this alleged refusal to obey the orders of Shri 
Kothekar by respondent No. 3. On July 10, 1959, respondent No. 3 submitted 
another statement purporting to be the calculation of his claim for gratuity 
or compensation if for any reason he was to retire from service or cease to be 
in service, to Seth Jamnadas, the Managing Director of the petitioner firm. 
On the next date, ie. July 11, 1959, respondent No. 3 addressed a letter to 
Seth Jamnadas. It is to be found at pages 66-68 of the Paper Book. In this 
letter addressed to Seth Jamnadas he has made a grievance that he had ap- 
proached the Managing Director to explain his case and that seems to have 
annoyed the Managing Director. Letter was therefore written to put on record 
what was his version of the circumstances in which he had approached the 
Managing Director. Hither on the same date or om the previous date, the peti- 
tioner-company through its Personnel Officer issued a letter bearing No. 221, 
calling upon respondent No. 3, within 48 hours of the receipt of the letter, 
to show cause why disciplinary action should not be taken against him and 
why his services should not be dispensed with. That letter is at pages 48-49 
of the Paper Book. The charge imputed to respondent No. 3 in this letter 
is that he was not doing any typing work and whenever any one called him or 
gave him work he refused to do the same on the pretext that he was unable to 
do it as he was on the verge of retirement, which was absolutely irrelevant in 
view of the fact that the terms of service expected him to work till he was in 
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service or till he had submitted his resignation to the office. There is no refer- 
ence in this letter to the alleged refusal to obey ‘the orders issued by Shri 
Kothekar on July 1, 1959. This letter was received by respondent No. 3 some 
time later and possibly on July 13, 1959. On July 11, 1959, respondent No. 3 
had sent a note in the office that he would be unable to attend office on that 
date and he may be treated as on casual leave. He had sent another note on 
July 3, 1959, that he was ill and would be unable to attend office for 3 or 
4 days. Respondent No. 3 sent a reply to the show cause notice,received by 
him bearing No. 221 on July 14, 1959. That reply is to be found at pages 64 
and 65 of the Paper Book, and is dated July 14, 1959. He repudiated in this 
letter that he could be guilty of dereliction of duty. Respondent No. 3 in 
this letter in para 2 stated that in terms of the decision regarding termination 
of his services taken by the management and conveyed to him on June 22, 1959, 
by Seth Sunderlalji in the presence of Shri Kanade, Personnel Officer, he ceased 
to be a member of the staff with effect from July 1, 1959. ` 

On the next day, the petitioner company sent another letter containing addi- 
tional charges to respondent No. 3. That letter is dated July 15, 1959, and is 
sent after respondent No. 3’s letter dated July 14, 1959. In this second charge- 
sheet, the petitioner stated that no one had conveyed to him (respondent No. 3) 
that his services would be terminated from July 1, 1959. The letter charged 
him not only for not fulfilling the terms of contract of service but also for 
having signed the daily attendance register and refused to work from July 1, 
1959 till July 10/11, 1959, which according to the petitioner amounted to shirk- 
ing of duties of a stenographer besides being an attempt to cheat the peti- 
tioner. The charges such as they were are in general terms and not 
` specific. This letter was received by respondent No. 3 on July 18, 1959. As 
the letter intimated that an enquiry would be held by the Superintending 
Engineer of the Company on July 20, 1959, respondent No. 3 submitted a 
written statement in defence to the Personnel Officer. This written statement 
dated July 19, 1959, gives in detail the case of respondent No. 3. The state- 
ment is to be found at pages 57 to 63 of the Paper Book. In para. 3 of the 
statement respondent No. 3 disclaimed that he had ever made any claim for 
payment from July 1, 1959 to July 10, 1959, on which dates he had presented 
himself at the office and undoubtedly marked the attendance register. In para. 
4 he has again reiterated that the only person in the office who asked him to do 
some typing work was Shri Kothekar. He explained to Shri Kothekar that 
the management through Seth Sunderlalji had terminated his services and that 
he had been attending office for receiving dues, that is, tompensation, gratuity 
ete. He further stated that he had told Shri Kothekar that considering his 
long service, he would not mind doing typing work to assist the staff without 
payment but he only asked Mr. Kothekar first to take permission of some officer 
and find out whether the company intended to assign work to him even after 
termination of his services by Seth Sunderlalji. The statement expressly as- 
serts that after this incident of July 1, 1959, even though respondent No. 3 
attended office nobody asked him to do any work, and that he was present from 
11 A.M. to 5 P.M. upto July 10, 1959. Ie also pointed out that his stand was 
that he was dismissed by the order of Seth Sunderlalji and that the only 
question that remained was regarding the calculation of compensation payable 
to him and, therefore, he could not be charged for any misconduct such as re- 
fusal to work, carelessness pr neglect of duty or wilful disobedience to take 
dictation or refusal to carry out the work. In para. 11 of the written state- 
ment, respondent No. 3 stated that he was prepared to continue in service in 
which case he would not claim any payment for the dates starting from July 
1, 1959, to the time he was ordered that he was at liberty to resume work in 
service. In para. 17 he has stated that he had been most unjustly, illegally 
and wrongfully given a discharge without compensation and that the only dis- 
pute that remained was settlement of the compensation. He has styled his 
claim as claim for retrenchment compensation. At the end of this written 
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statement there is a note that a list of witnesses is enclosed and such list of 
witnesses is to be found at page 63 of the Paper Book. The list is headed 
‘List of witnesses under protest in enquiry.’’ This list shows that the wit- 
nesses whom respondent No. 3 desired to question were (1) Personnal Officer, 
Shri Kanade, (2) Shri Kothekar, (3) Seth Sunderlalji Daga and (4) Seth 
Jamnadas Daga, the Managing Partner, the Ballarpur Collieries Company. In 
a post-seript added as N.B. to this list respondent No. 3 stated that he should 
be allowed to be assisted by counsel for examining and eross-examining these 
witnesses. This request was made in view of the fact that particular circum- 
stances of the case have made the matter very difficult and such assistance was 
very badly needed by him to bring out the truth on record. 


Thereafter enquiry was taken up on July 20, 1959, by the Superintending 
Engineer of the Company Shri Kutumbe. What happened at the enquiry on 
that date is recorded by the enquiry officer at pages 31 and 32 of the Paper 
Book. It appears that the Company was represented by the Personnel Officer 
and respondent No. 3 was present in person. The enquiry officer ascertained 
whether the letters exchanged between the parties were duly received by them 
and was satisfied that each party had received the letters sent by the other. 
It is noted in the record of the enquiry proccedings for this date by the enquiry 
officer that a copy of letter dated July 11, 1959, addressed by respondent No. 3 
to the Managing Director Seth Jamnadas Daga is admitted to have been re- 
ceived by the complainant. Some discussion seems to have taken place between 
the enquiry officer and the personnel officer as to the nature of the enquiry 
or the manner in which it is to be conducted and the enquiry officer has noted 
the submission made by, the personnel officer that this being a domestic enquiry 
no strict legal provisions were followed and that this is more or less a question 
of natural justice meaning possibly that the princjples of natural justice were 
required to be observed in the conduct of the enquiry. The enquiry was then 
postponed to July 23, 1959, as adjournment was sought by the personnel officer 
on behalf of the petitioner because a written statement was required to be 
filed in reply to the written statement of respondent No. 3 which was submitted 
on July 19, 1959. Adjournment was sought and given expressly on this 
ground. 


The enquiry was then resumed on July 23, 1959, and the procedure of the 
enquiry is to be found at pages 33-40 of the Paper Book. After the adjourn- 
ment of the enquiry on July 20, 1959, respondent No. 3, had addressed two 
communications to the enquiry officer. By his letter dated July 20, 1959, res- 
pondent No. 3 complained that he had requested the enquiry officer to be sup- 
plied with a copy of the proceedings but he was told that there was no such 
practice of the company permittiig grant of such copies and, therefore, the 
copies were not given to respondent No, 3. He also complained that his re- 
quest for assistance of a lawyer was also not granted on objection raised at 
the instance of the company. Respondent No. 3 also alleged that he had heard 
that the petitioner company was trying to perpetrate what is called a farce of 
the enquiry. Thereafter he has mentioned that apprehending that justice 
would not be done to him in the enquiry proceedings he was intending to pursue 
other remedies under the C.P. & Berar Industrial Disputes Settlement Act. 
By another letter dated July 21, 1959, addressed to the enquiry officer, respon- 
dent No. 3 requested that he should be allowed to take notes and copies of 
such documents as he considered important and necessary for his defence and 
for that purpose inspection of the docnments may be given. Respondent No. 3 
personally presented this application so that necessary orders may be urgently 
passed allowing respondent No. 3 to take notes and copies of the documents. 
He again reiterated his request for being allowed assistance of counsel. In a 
post-seript added to this application respondent No. 3 requested that he should 
be furnished with a list of the witnesses who will depose on behalf of the 
employer and then stated that he had submitted his list of witnesses whom he 
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would want for cross-examination. This application is to be found at pages 52 
and 53 of the Paper Book. ; 


The enquiry offcer first proceeded to dispose of these applications when the 
enquiry was resumed on July 23, 1959. As regards the requést of respondent 
No. 3 for being supplied with the copies of the proceedings or for permission 
to copy the proceedings, the enquiry officer directed that the enquiry not being 
before a civil court it was not possible to accede to this request but respondent 
No. 3 may take notes while the enquiry is proceeding. As regards the copies 
asked for in the application dated July 21, 1959, the enquiry officer observed 
that no papers had been filed by the complainant uptil then, that is till the 
order dated July 23, 1959, and the question of providing copies did not arise. 
As regards the list of witnesses to be intimated to respondent No. 3 the enquiry 
officer ruled that since in such enquiries no previous intimation of witnesses 
is required and since the witnesses are to be produced by the persons concerned 
the list of employers’ witnesses could not be given. Thereafter somewhat un- 
usual procedure seems to have been followed by the enquiry officer. The 
enquiry officer proceeded to record the statement of the personnel officer 
Shri Kanade. Now this statement was recorded in the form of Shri Kanade 
dictating the contents of the statement to a writer and the writer typing that 
statement. It does not appear that this statement is the oral testimony or 
oral statement of Shri Kanade. The statement is in the nature of a reply ou 
behalf of the petitioner company to the written statement of respondent No. 3 
which he had filed on July 19, 1959. After this statement was recorded as 
dictated by Shri Kanade, the enquiry officer put certain questions to respon- 
dent No. 3 regarding the charges in respect of which the enquiry was being 
held. With regard to the first charge, as to whether he refused, to work 
when he was asked to type certain letters by Shri Kothekar, respondent No. 3 
replied as follows: sg 


“He wanted me to do some work, when I told him that you get permission from some 
officer when I can do it.” : 


It does not appear that any question was put to respondent No. 3 by the 
enquiry officer regarding the alleged refusal or neglect of respondent No. 3 
to do the work after July 1, 1959 till July 10, 1959, during which period. res- 
pondent No. 3 had attended office though that was one of the subject-matter 
of the charges for which the enquiry was held. Then as regards the alleged 
attempt to cheat the company by marking attendance in the attendance register, 
the enquiry officer asked respondont No. 3 as to why it was necessary for him 
to mark his attendance by signature when respondent No. 3 claimed that he 
had come to the office to claim his dues. The answer of respondent No. 3 was 
that the marking of the attendance register’ was just to establish that he was 
present in the office on those days. These are all the questions that seem to 
have been asked pertaining to the charges framed against respondent No. 3 
for which the enquiry officer was making the enquiry. Then certain questions 
were asked by the enquiry officer to the personnel officer who represented the 


‘petitioner in the domestic enquiry. After ascertaining the rules or the provi- 


sions of law under which action is being taken or the relationship between 
respondent No. 3 and the petitioner is governed, the enquiry officer asked 
whether he was present at the time of the interview between respondent No. 3 
and Seth Sunderlalji as alleged by respondent No. 3. The answer given by 
the personnel officer to this question was as follows: 

“On or about 22nd June Seth Sunderlalji sent for Mr. Bapat and told him that there 
were reports that he was hard of hearing and was not capable of discharging his duties 
as a stenographer. He also asked him his age. Shri Bapat replied that at his age of 61 
certainly he could not give work to the desired standard and admitted that defects creep- 
sng in due to age were there. Seth Sunderlalji put to him ‘how about your voluntarily 
retiring by submitting your resignation’ and Seth Saheb paying him some money, so that 
he may not have to face hardships immediately!” 
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Thereafter the personnel officer seems to have filed certain documents in- 
eluding two documents which purported to be statement one of Shri S. N. 
Kothekar, dated July 18, 1959, and another statement of Shri Kothekar, dated 
July 22, 1959, and a third statment of Shri Joshi, Sales Accountant, dated 
July 22, 1959. The list of the documents of whieh a copy is at page 44 of 
the Paper Book shows that the documents were filed on July 23, 1959, before 
the enquiry officer. It does not appear that the copies of the above three docu- 
ments, at any time, were made available to respondent No. 3. Excepting 
putting questions to the personnel officer and respondent No. 3, the enquiry 
officer did not record statements from any other person and the enquiry was 
closed on July 23, 1959. The enquiry officer submitted his report a week 
later on July 30, 1959. That report is to be found at pages 24 to 30 of the 
Paper Book. After giving a resume of the proceedings on the two dates the 
enquiry officer referred to the decision given hy him regarding the request 
made by respondent No. 3 during enquiry either orally or in writing. In para. 
3 of the report the enquiry officer has stated that respondent No. 3 wanted to 
see the copies of the documents filed by the Company. He was informed that 
no documents except those admitted by him, had been filed by the Company 
till the day of the enquiry. There is no reference to the documents such as 
the statements of Shri Kothekar and Shri Joshi filed by the Company on the 
last day of the enquiry and whether any action was taken by the enquiry 
officer to supply respondent No. 3 with copies of those statements. The 
enquiry officer then noted the point for decision which arose as a result of 
the complaint and the charge-sheets supplied. He has formulated the points 
thus: 

“(1) Whether it is a fact that Shri Bapat has refused to obey the lawful and reason- 
able orders of his superior on Ist July 1959. 

(2) Whether it is a fact that Shri Bapat has shown & callous disregard towards his 
duties and committed neglect of work. 

(3) Whether Shri Bapat in spite of having come to the office and having signed the 

attendance register did not work and thus tried to cheat the company.” 
He has also put in issue tke question whether services of respondent No. 3 
have been really terminated by Seth Sunderlalji and Seth Jamnadasji. The 
enquiry officer found respondent No. 3 guilty of all the three charges enume- 
rated above. With regard to charge No. 1, namely, alleged refusal of respon- 
dent No. 3 to obey the orders of Shri Kothekar, the enquiry officer observed 
as follows: 

“Mr. Bapat however contends that he acted that way because he gathered an impres- 
sion that his services were no more required as per talk he had with Mr. S. N. Daga. 
With all that impression I do not think that Mr. Bapat was justified in refusing to carry 
out the orders given by Mr. Kothekar when there was no documentary evidence in the 
hands of Mr. Bapat to indicate that his services are not required by the company.” 
Similarly, with regard to charge No. 2, regarding disregard of duty while 
attending office, the enquiry officer held that it was the duty of respondent 
No. 3, to work in office till such documentary authority about his retirement 
was received by him. As regards charge No. 3, namely the attempt to cheat 
by marking attendance on the attendance register, the enquiry officer took the 
view that the conduct of respondent No. 3 in applying for leave for one day 
or for sick leave for three days is inconsistent with the conduct of a man 
who was under the impression that he was retired or discharged from service. 
The enquiry officer has also observed that the provisions of the Industrial 
Disputes Act, 1947, governed the relations between the petitioner-company 
and its employees like respondent No. 3, and that the C.P. & Berar Shops 
and Establishments Act, 1947, is not the statute which governed the relations 
between the employer and the employee, like respondent No. 3, in the matter 
of holding enquiries for disciplinary action. He ultimately found respon- 
dent No. 3 guilty of gross negligence of work, callous disregard for his services 
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and of having attempted to cheat the company and also of having made alle- 
gations against the company though this last accusation was not the subject- 
matter of any charge. The enquiry officer however recommended that respon- 
dent No. 3 may be dismissed under s. 23(/) of the C.P. & Berar Shops and 
Establishments Act with effect from August 1, 1959. 


It does not appear from the record that this report of the enquiry officer 
was communicated to or made available to respondent No. 3. The petitioner- 
company through its managing director however passed an ordeg on July 81, 
1959, dismissing respondent No. 3 under s. 23(/) of the Shops and Establish- 
ments Act and that order is to be found at page 70 of the Paper Book. It 
is stated in the order after referring to the charge sheet furnished as follows: 


“...the charges levelled against you of refusal to obey the lawful and reasonable 
orders of the superior, gross neglect of work, callous disregard for services, attempt to 
cheat the Company and making false allegations against the company are proved and the 
enquiry officer has recommended the punishment of dismissal to you. As a result under 
section 23(1) of the Shops and Establishments Act applicable to the Company, you are 
dismissed from the service with effect from 1-8-1959 with one month's wages.” 

It is necessary to state here one event which took place during the pendency 
of the enquiry, namely, an application filed by respondent No. 3 before the 
Assistant Commissioner of Labour under s. 16 of the C.P. & Berar Industrial 
Disputes Settlement Act, 1947. A copy of this application is filed on record 
by the petitioner and is to be found at pages 15 to 20 of the Paper Book. The 
application was registered as Industrial Application No. 146 of 1959. In 
para. 3 of the application it is stated by respondent No. 3 that on June 22, 1959, 
Seth Sunderlal Daga sent for the applicant and terminated his services on 
the ground that the applicant was aged 61. The applicant complained that 
the termination of servicesein this manner was contrary to law and the provi- 
sions of the Industrial Disputes Act, 1947, s. 25F, and also contrary to the 
provisions of the C.P. & Berar Industrial Disputes Settlement Act, 1947. 
The relief claimed in this application was that respondent No. 3 should be 
paid compensation by way of retrenchment compensation and also compensa- 
tion for illegal dismissal or removal. While this application was pending be- 
fore the Assistant Commissioner of Labour, respondent No. 3 filed another 
application which is the subject-matter of the present proceedings on August 
19, 1959. That application challenged the order of dismissal passed against 
respondent No. 3 on July 31, 1959. It was registered as Industrial Applica- 
tion No. 168 of 1959 and for some time both these applications were simul- 
taneously pending before respondent No. 2. The application filed on July 22, 
1959 (application No. 146/59) however was dismissed by respondent No. 2 
on October 3, 1959. While dismissing this application, respondent No. 2 
observed that the enquiry which is necessary to be made on the basis of the 
second application (Industrial Application No. 168/59) will certainly afford 
an opportunity to respondent No. 3 to state the full case taking also into 
consideration the earlier alleged oral dismissal and the effects thereof. As 
- none of his rights under the Act are likely to be curtailed in case the earlier 
application is dismissed, that application was ordered to be dismissed on the 
ground that it was not prosecuted. It is not disputed that no enquiry was 
held on that application. It appears, however, that the documents filed in the 
proceedings started on that application were treated as documents filed along 
with the other documents in the proceedings commenced on foot of subse- 
quent application. 


The application which has given rise to the present petition is to be found 
at pages 71 to 75 of the Paper Book challenging the order of dismissal on seven 
grounds enumerated in para. 9 of the application. Among other grounds 
urged in support of the claim, respondent No. 3 complained that the witnesses 
required by him were not called to submit to cross-examination, that he was 
not supplied with the findings of fact and was never given any real oppor- 
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tunity to defend himself, that he was not allowed the inspection of the docu- 
ments on record, that he was not given sufficient time to copy the documents 
so as to enable him to take assistance of counsel to coach him for crogs-examin- 
ing the witnesses called by him for cross-examination. He also made a specific 
complaint that the witnesses who could possibly depose to the truth of the 
allegations against him were never called by the enquiry officer. He, there- 
fore, claimed that his dismissal from service was illegal within the meaning 
of s. 16(3) of the C.P. & Berar Industrial Disputes Settlement Act and claim- 
ed the relie? of reinstatement and compensation payable under the law. 

The petitioner-company filed a detailed written statement opposing the 
application. It denied the allegations of fact stated in respondent No. 3’s 
petition regarding the interview between Seth Sunderlal and respondent No. 3 
on June 22, 1959, and what happened thereat. It reiterated that the findings 
of the enquiry officer were correct and that respondent No. 3 was found guilty 
by the domestic tribunal of all the charges levelled against him. It further 
contended that apart from adequate and reasonable opportunity being given 
to respondent No. 3, action taken against respondent No. 3 was also justified and 
offered to prove that the action was justified by leading evidence before the 
Assistant Commissioner of Labour. Besides these contentions based on facts, 
the petitioner raised two more legal contentions, viz. that the application 
under s. 16 of the C.P. & Berar Industrial Disputes Settlement Act was mis- 
conceived inasmuch as respondent No. 3 was not governed by the provisions 
of the C.P. & Berar Industrial Disputes Act, because the petitioner-company 
which is merely a Head Office of mining undertaking was excluded from the 
application of the provisions of the C.P. & Berar Industrial Disputes Settle- 
ment Act and that the Head Office being registered as a shop was a com- 
mercial establishment under the C.P. & Berar Shops and Establishments Act, 
1947, the relations between the petitioner and itf employees were exclusively 
governed by the provisions of the Shops and Establishments Act and the action 
taken against respondent No. 3 was fully within the powers under the Shops 
and Establishments Act and that there was no question of respondent No. 3 
making any grievance against the order passed against him. As a branch 
of this argument, it also contended that the petitioner-company having been 
governed by the Shops and Establishments Act wag by necessary implication 
excluded from the operation of either the ©. P. & Berar Industrial Disputes’ 
Settlement Act, 1947 or the Industrial Disputes Act, 1947, passed by the State 


or Dominion Legislatures respectively. 


The petitioner-company examined the personnel officer, the enquiry officer, 
two other of its employees and Seth Sunderlal, the junior partner of the com- 
pany, before the Assistant Commissioner of Labour. Respondent No. 3 also 
went into the witness-box on his own behalf. The Assistant Commissioner of 
Labour has allowed the application filed by respondent No. 3 holding that 
the enquiry was not proper and was vitiated by violation of the principles of . 
natural justice. He has also come to the conclusion that the enquiry was not . 
bona fide and that the framing of the charges was merely a pretext availed of 
by the petitioner-company to avoid the lability for the payment of compen- 
sation if respondent No. 8 were to be discharged because of superannuation. 
He also held that the provisions of the Industrial Disputes Settlement Act, 
1947, passed by the State Legislature applied to the company and governed the 
relationship between the company and respondent No. 3 and respondent No. 3 
was, therefore, entitled to file the application under s. 16 of the C.P. & Berar 
Industrial Disputes Settlement Act for a relief under the Act. He negatived 
the contention of the petitioner that the provisions of the Shops and Establish- 
ments Act applied and tho action taken thereunder furnished any immunity 
to the company at the hands of respondent No. 3 even if ‘his case was govern- 
ed by the provisions of the State Industrial Disputes Act. On these findings, 
the Assistant Commissioner of Labour granted compensation to respondent 
No. 3 but refused to order reinstatement in service. 
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Against this order, the petitioner filed a revision application under s. 16(5) 
of the C.P. & Berar Industrial Disputes Settlement Act before the State In- 
dustrial Court. The State Industrial Court has rejected the revision applica- 
tion substantially affirming the findings recorded by the Assistant Commis- 
sioner of Labour. The petitioner has now come up to this Court invoking 
the jurisdiction of this Court under arts. 226 and 227 of the Constitution of 
India. 

The case was argued at length and with remarkable ability on behalf of 

the petitioner by Shri R. K. Thakur. In support of the petition°Mr. Thakur 
raised five points which required decision of the case, viz. (i) whether the 
petitioner is governed by the C.P. & Berar Shops and Establishments Act, 
1947, and the C. P. & Berar Industrial Disputes Settlement Act, 1947 (Act No. 
XXIII of 1947) is excluded from its operation or application, (ii) is the 
petitioner governed in respect of the relationship between the petitioner and 
its employees and the Head Office by the provisions of the C.P. & Berar Indus- 
trial ‘Disputes Settlement Act, 1947, (iii) assuming that the provisions of the 
C.P. Act XXIII of 1947 are applicable to the petitioner and its employees, 
is the action taken by the petitioner against respondent No. 3 within the 
authority of that Act, (iv) is the action taken against respondent No. 3 in 
holding the enquiry and dismissing respondent “No. 3 vitiated because of 
violation of any principles of natural justice, and (v) whether the authorities 
below had not exceeded their jurisdiction in re-assessing and re-valuing the 
action on merits in holding that the charges were not established. 
. We propose to deal with each of the points in the same order. It is un- 
doubtedly true that the petitioner company, at any rate, its Head Office at 
Nagpur, is registered under the provisions of the C. P. & Berar Shops and Esta- 
blishments Act, 1947. Under that Act, either a commercial establishment or 
a shop is required to be retistered as such. It was not clear during argu- 
ments whether the petitioner’s Head Office was registered as a commercial 
establishment or as a shop. A commercial establishment under the Shops and 
Establishments Act means an establishment which is not a shop but which 
carries on the business of advertising, commission agency, forwarding or com- 
mercial agency, or which is a clerical department of a factory or of any in- 
dustrial or commercial undertaking, or which is an insurance company, joint 
stock company, bank brokers’ office, Exchange, or such other class of establish- 
ment as the Provincial Government may, by notification, declare to be a com- 
mercial establishment for the purpose of this Act." Shop, on the other hand, 
is defined as any premises where goods are sold either by retail or wholesale 
or both or where services are rendered to customers, and includes offices, store- 
rooms, godowns or ware-houses, whether in the same premises or otherwise, 
used in connection with such trade or business but does not include a restau- 
rant, an eating-house or a commercia} establishment, or a shop attached to a 
factory where the persons employed in the shop are allowed the benefits pro- 
vided for workers under the Factories Act. It does not appear that any 
goods are sold in the Head Office as such though orders may have been re- 
ceived for the supply of coal and in that sense the business of selling or sup- 
plying coal products from the mines owned by the petitioner-company may be 
carried on. Perhaps the business done by the Head Office is more consistent 
with its description as commercial agency or more appropriately a clerical de- 
partment of any industrial or commercial undertaking. The petitioner has 
itself averred that it owned coal mines and that it did the business of raising, 
supplying and selling of coal. 

By reference to s. 23 of the Shops and Establishments Act, it is contended 
that the petitioner as an employer was entitled to dismiss its servant for mis- 
conduct after giving one month’s notice or wages in lieu of notice. The action 
js being taken against respondent, No. 3 in pursuance of this power of a master 
recognised in s. 23 of the Shops and Establishments Act. If action is taken 
under this Act then it cannot be styled as action taken in contravention of 
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law. According to the petitioner this is a special Act which governs the con- 
ditions of service between the petitioner and its employees so far as the right 
of the employer to dismiss a servant is concerned. It is, therefore, contended 
that the establishment to which the provisions of the Shops and Establish- 
ments Act applied no other provisions in respect of the same matter will be 
applicable inasmuch as it may lead to conflicting results. So far as the power 
of dismissal of an employee in a commercial establishment which is governed 
by the Shops and Establishments Act is concerned, the petitioner contends 
that the prévisions of s. 23 of that Act is the only law which governed the 
relationship and that every other Act must be excluded by implication. It is 
not possible to accept this contention urged on behalf of the petitioner. That 
this is not the effect of the Shops and Establishments Act is clear while we 
compare the aim and object and the ambit of the legislation which is to regu- 
late the conditions of work and employment in shops, commercial establish- 
ments, restaurants, eating-houses, theatres and other establishments. The Act 
purports to regulate relationship of employer and employee in what are call- 
ed commercial employments. On the other hand, the provisions of the Indus- 
trial Disputes Act which was passed by Parliament or the Industrial Disputes 
Settlement Act which was passed by the State Legislature covered altogether 
a different field and much wider area. They govern all the relations between 
the employer and employee in an industrial employment and in effect lay down 
conditions of service over and above what are determined by a contract of 
service between an employer and employee. Whereas the purpose of the Shops 
and Establishments Act is limited, the object with which the legislation such 
as the Industrial Disputes Act of 1947 is put on the statute book and amend- 
ed from time to time clearly shows that it covers a wider field of industrial 
relations and is mainly for adjudication and determination of industrial and 
labour disputes. A perusal of the provisions of the Shops and Hstablish- 
ments Act shows that there is no means or machinery or forum before which 
a dispute by an employee who is dismissed under s. 23, even assuming that 
the dismissal was improper or wrong, can be taken under the Shops and Esta- 
blishments Act. What s. 23 provides is a limited security against dismissal 
from service, except for misconduct, after one month’s notice or one month’s 
wages in lieu of notice. This safeguard which is provided in s. 23 is 
of a very limited character and no other provision of the Act can be pointed 
out to show that the general relations between the employer and employee 
and the rights and obligations of one party yts-a-vis the other are regulated or 
governed by any other provisions of this Act. On the other hand, the provi- 
sions of the State or the Central Industrial Disputes Act govern the totality 
of relationship between the employer and employee. When the employment 
is of an industrial character it may well be that the employee who may be said 
to be governed by the Shops and Establishments Act also comes to be govern- 
ed by the legislation regarding the industrial employment and the relation- 
ship between the employer and employee in the industrial field. Such over- 
lapping of jurisdiction or field regarding relationship between the employer 
and employee when the employment partakes of both the characters, namely, 
commercial employment and industrial employment is not excluded by any 
provision of the Shops and Establishments Act. We are, therefore, clear that 
the mere fact that the Head Office of the petitioner-company is registered 
under the Shops and Establishments Act, either as a commercial establish- 
ment or as a shop, will not exclude the application of the provisions of the 
Industrial Disputes Act or the C. P. & Berar Industrial Disputes Settlement Act, 
if they are otherwise applicable to the petitioner-company. We, therefore, 
find it difficult to accept this contention urged on behalf of the petitioner. 
The main contention of the petitioner, however, is that the petitioner’s Head 
Office situate at Nagpur is not governed by the provisions of the Industrial 
Disputes Settlement Act, 1947. It is not disputed that the Head Office.is a 
part of integrated activity of the petitioner-company which carries onthe 
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business of producing coal and its sale and supply to its various customers. ' 
The employees in the Head Office admittedly are liable to be sent for work 
at the mines, though in the office there, and vica versa, the activities of the 
employees in the Head Office are intimately connected with the activities of 
the company at the mines where coal is produced, dressed and made market- 
able by some process there. The company has its own independent Standing 
Orders possibly under the Standing Orders Act, 1946, to govern the activities 
of its employees at the mines. It was not clear whether those Standing Orders 
have also been settled under the State Act. It is stated that® those were 
settled under the Central Act, namely, Standing Orders Act, 1946. 

According to the petitioner the provisions of the C.P. & Berar Industrial 
Disputes Settlement Act were to be applied to any particular industry by a 
notification to be issued by the Provincial Government as provided in s. 1(3) 
of Act XXIII of 1947. That sub-section provides that s. 1 shall come into 
force at once but the Provincial Government may by notification bring the 
remaining sections or any of them into force in such area or industry and on 
such date as may be specified in the notification. It is thus clear that unless 
there is a notification by the Provincial Government bringing into force all 
or any of the provisions of the C.P. & Berar Industrial Disputes Settlement 
Act, 1947, in particular industry or in particular area, rest of the provisions 
will not apply to that industry. Such notification was issued by the Provin- 
cial Government of the Central Provinces and Berar on November 20, 1947. 
That notification is to be found at page 104 of the Madhya Pradesh Labour 
Manual, Vol. 1. That notification is as follows: 


“In exercise of the powers conferred by sub-section (3) of section 1, of the Central 
Provinces and Berar Industrial Disputes Settlement Act, 1947, the Provincial Government 
are pleased to direct that sections 2 to 61 of the said Act shall come into force on the 21st 
November 1947, in all the industries except the following, namely:— 

(i) Textile industry. ` 

(ii) Employment in any industry carried on by or under the authority of the Central 
Government by an Indian State Railway or by a Railway Company operating an Indian 
State Railway. : 

(iti) Mines. 

(iv) Saw Mills.” 

According to the petitioner a close scrutiny of the notification shows that 
ss. 2 to 61 of the C.P. & Berar. Industrial Disputes Settlement Act were 
brought into force from November 21, 1947 in all the industries except the 
four which are enumerated above. Among these four excepted industries is 
the industry of ‘Mines’. Acéording to the petitioner, therefore, as Jong as 
this notification remained in force and it is not disputed that this notification 
go far as mines are concerned is still in force, all the activities of the petitioner- 
company regarding the industry of mines including, of course, the employment 
of its personnel at the Head Office, which is intimately connected with the in- 
dustry of mines, are all excluded from the operation of as. 2 to 61 of the State 
Act. 

The Assistant Commissioner of Labour was invited to decide the issue of 
his jurisdiction by the_petitioner as a preliminary issue. A complaint was 
made before us that the Assistant Commissioner of Labour ruled that he had 
jurisdiction under s. 16 of the C.P. & Berar Industrial Disputes Settlement 
Act, but did not give any reasons for that decision which was given on March 
26, 1960. It is pointed out that whenever an objection is taken to the juris- 
diction of a Tribunal, it is advisable that that question should be decided by 
giving reasons and not merely pronounce its ruling without reasons. We find 
there is sufficient force in this complaint and the Tribunals should be well 
advised to bear-in mind that whenever any objection to the jurisdiction of the 
Tribunal is raised by one party or the other and the Tribunal decides that 
question as a preliminary issue, which is generally done, the finding as to ` 
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the jurisdiction or want of it must be followed by reasons. If the Tribunal. 
finds it has that jurisdiction it will proceed with the matter. On the other 
hand, if it has no jurisdiction, it is always open to the party against whom 
the decision is given to challenge the finding by appropriate proceedings in 
higher Tribunal. Even though the Assistant Commissioner of Labour ruled 
on March 26, 1960, that he had jurisdiction under s. 16 of the C. P. & Berar 
Industrial Disputes Settlement Act, reasons were available only as an anne- 
xure to the final order passed by the Assistant Commissioner of Labour on 
August 16, 1960. The learned Assistant Commissioner of Labour has ob- 
served as follows in para. 2 of the reasons given by him repelling the objection 
to his jurisdiction: 

“A careful reading of the above notification shows that the notification excluded from 
the purview of the Act the “Textile Industry”, employment in any industry carried on by 
or under the authority of Central Government etc. “and” “Mines” only and not “Mining 
or Mineral Industry”. Now there is much difference between “Mines” and “Mines or 
Mineral Industry”. The term “mines or Mineral Industry” is comprehensive and will 
include all services of employment connected with the conduct of the mining industry 
including those employees engaged in the Head Office or elsewhere for administrative 
and sales work and not necessarily in mines or on mining operation. The term “Mines” 
‘however will indicate a restricted field—an area where mines are actually situated and 
mining operation is carried on. In view of this position, I am inclined to hold that the 
above cited notification excludes from the ambit of the Act only ‘Mines’ where mining 
operation is carried on but not other activities such as at the Head Office of the mines 
are not, therefore, excluded from the purview of the Act and all the provisions of the 
C. P. and Berar Industrial Disputes Settlement Act apply to the employees employed in 
the Head Office away from ‘Mines’.” 

The same objection was pressed before the State Industrial Court and the 
State Industrial Court upholding the view of the Assistant Commissioner of 
Labour observed as follows in para. 10 of its order: 

“The Assistant Commissioner has found that the Head Office at Nagpur is registered 
as a separate industrial establishment under the C. P. and Berar Shops and Establishments 
Act. There were no standing orders applicable to the establishment at the Head Office. 
The standing order applicable to the establishment of the ‘Mines’ did not govern the 
conditions of service of the staff at the Head Office. The Head Office staff could be trans- 
ferred as of right to the mines. The working conditions of the staff at the mines were 
different from those at the Head Office. It was further found that the notification made 
the Act applicable to all the industries but excluded from the operation of the Act some 
industries. The notification however does not exclude the ‘mining or the mineral industry’. 
It only excludes ‘mines’. It was pointed out that whereas the mining industry may in- 
clude the establishment of the Head Office wherever situated, the term ‘mines’ indicated 
a restricted field, an area where the mines are situated and the actual operations are carried 
out. Thus, mines and the establishment carrying out the mining operation in the area 
of the mines, are excluded by the notification but not in the ‘Head Office’ of the industry 
situated away from the area of the mines, In my opinion, this view of the learned Assis- 
tant Commissioner is correct, the applicant working as a stenographer in the Head Office 
at Nagpur is governed by the C. P. Act. The application under section 16 made by him 
is therefore maintainable.” 

It is contended by Mr. Thakur that the Courts below had not appreciated 
that what is excluded from the operation of the C.P. & Berar Industrial Dis- 
putes Settlement Act, 1947, by the notification issued by the Provincial Govern- 
ment is not merely mines but the industry of mines. According to Mr. Thakur, 
there is no difference between an industry of mines and mining industry. 
Industry of mines, according to him, must include all operations connected with 
mining and also further activities connected with disposal, sale or other deal- 
ings with the products of the mining operation. If the ambit of exclusion of 
an industry of mines does not include a mining industry as a whole, accord- 
ing to Mr. Thakur, the distinction will be without any difference. If this con- 
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tention is correct, then we have no doubt that the Head Office of the petitioner 
eompany which is an integral part of the mining industry conducted by the 
company, and which according to the petitioner is excluded by the notification 
of the Provincial Government from the provisions of the C.P. & Berar Indus- 
trial Disputes Settlement Act, would automatically be excluded from the ope- 
ration of this Act. Mr. Thakur has also invited our attention to the Schedule 1 
of the Central Industrial Disputes Act, where there is a list of industries 
which may be declared to be public utility services under sub-cl. (vt) of 
cl. (n) of s. 2 of the Central Act. Item No. 4 of that list is “Coal’’. The 
contention is that the purpose of the items in the list given in the Schedule 
is to indicate the industries which are to be declared to be publie utility 
services. No item in this list uses the word industry after any item. What 
is meant is that the list does not describe as banking industry, cement in- 
dustry, coal industry ete., the item mentions only the product or the activity 
and yet all these are described as industries which are to be declared as publie 
utility services. By parity of reasoning it is contended that the State Govern- 
ment, in the instant case, in issuing the notification also has not used the 
words ‘mines industry’ because the concept or the basie idea of exclusion is 
with regard to industries and no other activity. It was not, therefore, neces- 
sary, according to Mr. Thakur, for the Provincial Government to re-emphasise 
by adding the words ‘mines industry’ or ‘mining industry’ and the same pur- 
pose is served by indicating mines as one of the industries which are ex- 
cluded from the operation of the Act. 

On the other hand it is contended on behalf of respondent No, 3 that there 
is a well understood distinction between the industry of mines in the sense of 
mining operation and the whole proeess of mining industry or a mining under- 
taking. By reference to the notification, it is pointed out that the notifi- 
cation makes a distinction*between certain items which are excluded by way 
of an industry as a whole and certain items which are excluded in respect of 
particular activities. First two items in the notification describe the industry 
to be excluded as textile industry and employment in any industry carried 
on by or under the authority of the Central Government. On the other hand, 
- next two items deseribe the particular activity which is to be excluded as (iii) 
Mines or (iv) Saw Mills. What is contended is that the only activity which 
is excluded from the operation of the C.P. & Berar Industrial Disputes Settle- 
ment Act so far as items (iii) and (iv) of the notification is concerned is the 
activity in the mines or, in other words, the activity regarding mining or 
excavating operations so far as item (iii) is concerned or actual work of saw- 
ing in mills or the work actually carried on in saw mills but not any other 
work so far as item no (iv) is concerned, howsoever intimately connected with 
the saw mills industry. It is pointed out that the industry of mines may 
well answer the description of industry and it is not necessary to cover in the 
description the whole of the mining industry if the Provincial Government 
intended that the exclusion should be only with regard to a part of that in- 
dustry. That an industry may include a branch of an industry is clear from 
the definition of ‘industry’ given in s. 2(14) of the C. P. & Berar Industrial 
Disputes Settlement Act itself. Clause (c) of s. 2(/4) of the Act says that 
‘industry’ includes any branch of an industry or a group of industries. This 
definition itself postulates either a portion of what is otherwise an industry or 
combination of several processes each of.them being itself an industry. It is, ' 
therefore, contended that what the Provincial Government intended to ex- 
elude from the operation of the provisions of the Act were only these opera- 
tions or those activities which are carried on in the mines and not other activi- 
ties connected with the mining industry as a whole. It is not disputed that 
mining industry will embrace several kinds of activities not only connected 
with excavation or winning of mineral products but also further activities con- 
nected with their sale or other work which may mean the whole process or 
activity in running an industry as an integral whole. In support of this con- 
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tention the learned counsel for respondent No. 3 has invited our attention 
to a decision of the Supreme Court reported in Serajuddin & Co. v. Their 
Workmen.' Question arose in that case regarding an industrial dispute be- 
tween the employer and the employees in the Head Office of a mining con- 
cern. That concern was engaged in the business of carrying on mining opera- 
tions in the State of Orissa which had its Head Office at Calcutta. The staff 
employed by the concern at Caleutta looked after the general control of the 
mines and the sale of its mine products. Separate staff was employed at the 
mines site for supervising the work of mining operations. Certain disputes 
arose between the workmen employed at the Head Office and the management 
in regard to certain service conditions. It was accepted in that case that the 
personnel at the Head Office was liable to be transferred for work in the office 
at the mines in Orissa and vice versa. Such dispute was referred to an indus- 
trial tribunal in exercise of the powers under s. 10 of the Central Industrial 
Disputes Act by the State Government of West Bengal. An objection was 
raised that the appropriate government to refer such dispute on the facts of 
that case was not the State Government but the Central Government. This 
contention was founded on the interpretation of the words ‘appropriate 
government’ in s. 2(a) (i) of the Industrial Disputes Act, 1947. Section 2(a) 
(4) is as follows: 


(a) appropriate Government means— 

(i) in relation to any industrial dispute concerning any tastes carried on‘by or 
under the authority of the Central Government or by a railway company or concerning 
any such controlled industry as may be specified in this behalf by the Central Government 
or in relation to an industrial dispute concerning a banking or an insurance company, 
a mine, an oil field, or a major port,. 

The argument was that the words. ‘industrial dispute’ used in s. 2(a) (4) neces- 
sarily take us to the definition of ‘industry’ in s. 2(j) and ‘industrial dispute’ 
takes us to the definition of ‘workman’ and the definition of ‘workman’ brings 
us to the definition of ‘industry’ in s. -2(7). Therefore, in construing the 
clause ‘‘an industrial dispute concerning a mine” in s. 2(a@)(%) one cannot 
avoid bringing in the wide definition of ‘industry’ in s. 2(j)‘ and in the light 
of the said definition, a mine means the industry of mining and that would in- 
elude the Head Office which exercises general supervision over the mining 
operations of a company though it may be situated far away from the place 
where the said operations are conducted. 

Their Lordships in repelling this contention observed as follows 
(pp. 452-454) :— 

“On the other hand, if we look’at the definition in S. 2(a) (i), it would be noticed that 
where it was intended to refer to an industry as such, the definition uses the word industry, 
as for instance, it refers to an industrial dispute concerning any such controlled industry 
as may be specified in this behalf by the Central Government, whereas in referring to the 
dispute in regard to a mine, the definition does not refer to an industrial dispute concerning 
a mining industry but it merely says an industrial dispute concerning a mine. In this 
rontext, a mine is referred to just as a banking or an insurance company is referred. 
Therefore, in construing the words ‘an industrial dispute’ in relation to a mine, we must 
first determine what a mine means and this must be done without reference to the broad 
definition of industty prescribed by S. 2(9).... 

If the scheme of the Act shows that office of the mine is outside the purview of the 
Act and the employees engaged in the office would, therefore, not ordinarily be governed 
by the major provisions of the Act, it would not be unreasonable to hold that an indus- 
trial dispute between such employees of the office of the mine and the employers is not 
a dispute in which the Central Government would be interested.” x 

The learned counsel for the respondent has, therefore, urged that the Pro- 
vincial Government has advisedly used the word ‘mine’ and not the words 
‘mining industry’. As the word used is ‘mines’ it must necessarily refer to 
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the activities which are carried on in a mine, namely mining operation or 
excavation operation and not other operations which are implicit if the words 
used are ‘mining industry’. In our opinion, the interpretation that is put on 
s. 2(a@) (1) of the Central Act in the decision of the Supreme Court must guide 
the interpretation to be put on the item ‘mines’ in the notification issued by 
the Provincial Government under s. 1(3) of the Central Provinces and Berar 
Industrial Disputes Settlement Act. It must, therefore, be held that what is 
excluded from the operation of the provisions of the Act are no doubt opera- 
tions connected with an industry but those operations only whiéh are con- 
nected with the industry of mining or operations in the mine or excavation in 
the mine and not other operations or activities which govern a much larger 
area if the item were ‘mining industry’ as a whole. 

In further support of this contention our attention is also invited to an- 
other decision of the Supreme Court reported in Godavari Sugar Mills v. 
D. K. Worltkar.2 The question involved in that case was whether the steno- 
grapher employed by the Head Office of the Godavari Sugar Mills, at Bombay 
which had its sugar factory at different place, could be said to be an em- 
ployee or the person employed in the sugar industry. In that case also the 
State Government of Bombay was required to issue a notification under the 
Bombay Industrial Relations Act indicating the industry to which the provi- 
sions of that Act were applicable. In that notification, which is reproduced 
at page 844 of the Report, the Government directed that the provisions of the 
Act shall apply to the following industry, namely, the manufacture of sugar 
and its by-products including (i) the growing of sugar-cane on farms belong- 
ing to or attached to concerns engaged in the said manufacture, and (ii) all 
agricultural and industrial operations connected with the growing of sugar- 
cane or the said manufacture, engaged in such concerns. Repelling the con- 
tention that the notification “embraced an employment in the Head Office be- 
canse the Head Office was an integral part of the sugar industry as a whole, 
their Lordships observed in para. 5 of the judgment as follows (p. 944): 

“It is significant that the notification applies not to sugar industry as such but to the 
manufacture of sugar and its by-products. If the expression ‘sugar industry’ had been 
used it would have been possible to construe that expression in a broader sense having 
regard to the wide definition of the word ‘industry’ prescribed in s. 2(19) of the Act; but 
the notification has deliberately adopted a different phraseology and had brought within 
its purview not the sugar Industry as such but the manufacture of sugar and its by-pro- 
ducts. Unfortunately the Labour Appellate Tribunal has read the notification as though 
it referred to the sugar industry as such. That is a serious infirmity in the decision of the 
Labour Appellate Tribunal.” 

We are, therefore, asked by the learned counsel for the respondent to hold 
that in view of the notification of the Provincial Government excluding not 
the mining industry but only the industry in mines it is not possible to con- 
strue the notification as excluding the Head Office which is connected with | 
the mining industry of the petitioner-company and, therefore, must be held 
as an employment in the industry governed by the Act. It has also to be 
observed that the notification applied to all the industries except four which 
are excluded in the items given in the notification. Thus all the activities in 
the mining industry of the petitioner including the Head Office, which is an 
integral part of the industry, are within the Act but the activities in the mine 
or actual mining operations are alone excluded from the provisions of the Act. 

This takes us to another contention of the petitioner on the same objection, 
namely, even assuming that the Act may apply to the mining industry as a 
whole and what is excluded is mines, respondent No. 3 has still to show that 
the Head Office of the petitioner is an industry within the meaning of s. 2(/4) 
of. the -CentralProvinees and Berar Industrial Disputes Settlement Act. It 
has been noticed’ in several decisions of this Court and other Courts that the 
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definition of the word ‘industry’ either in the State Act or in the Central Act, 
is very wide and it includes any business, trade, manufacturing or mining 
undertaking or calling of employers, or any calling, service employment, 
handicraft or industrial occupation or avocation of employees, and any branch 
of an industry or a group of industries. The learned counsel for the peti- 
tioner suggested that the work carried on in the Head Office is obviously of 
administrative character; clerks are employed and the work is carried’ on for 
administration of the industry but divorced from it because mines are exclud- 
ed. It is aĝo contended that unless the activity with which the employment 
is concerned directly results in an industrial activity, in the sense that it is 
with reference to the production of goods or service to the community, it can- 
not be called an industrial activity. In support of this proposition the learn- 
ed counsel relied on two decisions of this Court reported in Tulsiram v. 
Assistant Collector, Labour? and particularly the observations at page 350 and 
another decision reported in S. Vasudevan v. S. D. Mital+ in which reference 
is made to the earlier case of Tulsiram Sadanand. The question in that case 
was whether an employee employed in a shop which carried on the business 
of purchasing and selling cloth could be said to be an employee working in an 
industrial establishment or an industry. After noticing the decision of their 
Lordships of the Supreme Court in State of Bombay v. Hospital Mazdoor,® 
Nagpur Corporation v. Its Employees® and also the decision regarding the 
employment in a solicitor’s bffice, Nat. Union, Commer. Employees v. Meher’, 
the Division Bench observed as follows (p. 350): 

“The important test for deciding whether any business, trade or a calling of an 
employer, service, employment, avocation or occupation of an employee constitute an in- 
dustry within the meaning of the Act is not only the character of the activities indicated 
by the words included in the definition but their form and organization in relation to the 
employed labour force as an active and creative agent for achieving the fruits of the 
activity. It should be an activity which is predominantly carried on by employment of 
organized labour force for the production or distribution of goods or for rendering mate- 
rial services to the community at large or a part of such community. An activity pertaining 
to or in relation to private and personal employment has to be excluded from the definition 
of industry.” 


- 


Reliance was placed on these observations in the subsequent case of 8. Vasude-— 


van to hold that the employment in the office of the Accountant General cannot 
be equated to the employment in an industry. It is, therefore, contended on 
behalf of the petitioner that the work with which respondent No. 3 was en- 
trusted, viz. that of stenographer in the administrative section of the Head 
Office at Nagpur, cannot possibly be considered as an activity in an industrial 
employment or in an industry within the meaning of the Central Provinces 
and Berar Industrial Disputes Settlement Act. There would have been con- 
siderable force in this submission were it not for the fact that the Head Office is 
not an isolated office of the petitioner company. The work done in the Head 
Office is an integral part of the business carried on by the petitioner-company 
which has undertaken mining as its business. Now, the mining undertaking, or 
the work of producing coal or winning coal, putting it in market for sale and 
supply to the customers is obviously an industry within the meaning of s. 2(14) 
of the C. P. & Berar Industrial Disputes Settlement Act. The work done by 
the employees in the Head Office of such an undertaking is a part and parcel 
of the industrial activity carried on by the petitioner-company. In fact, the 
petitioner has not disputed that the work done in the Head Office is intimately 
connected with its mining undertaking inasmuch as it books orders for supply 
of coal, distributes orders and sees that the orders are complied with by the 
despatch of goods from its coal mines. If that be the case and the nature of 
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the activity carried on at the Head Office, it cannot be disputed that respondent 
No. 3 and other employees are engaged in an industry. We, therefore, hold 
that respondent No. 8 must be considered to be an employee engaged in an in- 
dustry carried on by the petitioner-company and the mere fact that respondent 


No. 3 is employed in the Head Office will not avail the petitioner to contend that 


it is not governed by the provisions of the C. P. & Berar Industrial Disputes 
Settlement Act. 

This takes us to the next contention of the petitioner that even assuming that 
the petitioner was governed by the provisions of the C. P. & Ber&r Industrial 
Disputes Settlement Act, its action in dismissing respondent No. 8 must be con- 
sidered to be within the Act. For this proposition the petitioner pointed out 
that what is prohibited under the provisions.of s. 16 of the Act is dismissal, dis- 
charge or removal of an employee in contravention of any provisions of this Act 
or in contravention of a Standing Order made or sanctioned under this Act. 
So long therefore, as the action taken against respondent No. 3 is not in con- 
travention of the provisions of the Act or in contravention of the Standing Order 
framed under the Act, it cannot be said that s. 16(3) is violated by the petitioner. 
It is an admitted position that there are no Standing Orders framed governing 
the employment of personnel in the Head Office of the petitioner-company. 
Therefore, no question of violation of the Standing Orders or the action being 
contrary to the Standing Orders would arise. To that extent the observations 
of the Assistant Labour Commissioner in para. 20'of the order are not tenable 
in view of the decisions of the Courts. The learned counsel has referred to the 
following decisions: Maroti v. Member, State Ind. Court, Abdul Salam v. Abdul 
Khalsk®, and Diwan Badri v. Industrial Tribunal.'9 Relying on these deci- 
sions it is pointed out that the mere fact that an employer has not framed Stand- 
ing Orders required to be framed under the provisions of the Industrial Dis- 
putes Settlement Act will net by itself constitute the action taken against his 
employee by way of dismissal for misconduct as an act or action contrary to 
the provisions of the Act. It is also pointed out that the view of the Assistant 
Commissioner of Labour that the dismissal is contrary to the provisions of the 
Act or contrary to law because retrenchment compensation payable to respond- 


_ ent No. 3 under s. 25F of the Central Industrial Disputes Act has not been 


paid is also not tenable. It is now well-settled that every termination of service 
is not retrenchment unless retrenchment is made because the employer considers 
the labour force to be surplus and the retrenchment is brought about to reduce 
the quantum of labour force. Reference need only be made to a Full Bench 
decision of this Court reported in Manag. Dir., National Garage v. Gonsalves.11 
The question, however, still remains whether the employer who is governed in 
respect of persons employed in his industry by the provisions of the C. P. & 
Berar Industrial Disputes Settlement Act is entitled to dismiss an employee 
for misconduct after holding an enquiry with due compliance with well-recog- 
nised principles of natural justice in holding such an enquiry. It is pointed 
out by the learned counsel for the petitioner that the dismissal was according 
to law because under s. 23 of the Shops and Establishments Act the petitioner 
was entitled to dismiss respondent No. 3 after giving one mouth’s notice or 
wages in lieu of such notice. If action is taken under s. 23 of the Shops and 
Establishments Act in dismissing an employee, it is urged that such dismissal 
cannot be considered to be contrary to law. Now, it is difficult to accept this 
contention. The Shops and Establishments Act does not provide for the manner 
in which an order of dismissal may be brought about in respect of an employee 
whose conditions of service are governed by the Industrial Disputes Act, 1947. 
Even though a dismissal may be justified, it has to be brought about by the 
process known to law or the conditions of service by which the parties are gov- 
erned. It is not possible to accept the interpretation put on s. 23 of the Shops 
8 (1958) 60 Bom. L.R. 1422, s.o. [1958] 10 [1962] 1 L.L.J. 626. 
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and Establishments Act by the learned counsel for the petitioner if the conten- 
tion is that there can be dismissal contrary to conditions of ‘service provided 
only one month’s notice or one month’s wages in lieu thereof is given. The first 
condition that has to be satisfied is that the dismissal has to be according to law. 
For the dismissal to be according to law, the law to which reference need be 
made is the law by which the relations between the employer and the employee 
are governed in a given case and that law in this case is the Industrial Disputes 
Act, 1947. It is now well-settled that even if an employer is entitled to dismiss 
an employee “for misconduct it has to be preceded by a proper enquiry and the 
manner of conducting that enquiry must not disregard the accepted principles 
of natural justice. That this is a sine qua non of taking action of dismissal 
against an employee is now well-settled and reference need only be made to a 
few decisions. In Manager, Kedia Ginning Factory and Oil Mills v. State In- 
dustrial Court at Nagpur,'® the question was whether the worker in a Qinning 
and Oil Factory at Khamgaon could be dismissed when no Standing Orders 
required by s. 30 of the C. P. & Berar Industrial Disputes Settlement Act, 1947, 
were settled and it was held that by refusing to make Standing Orders as re- 
quired by law an employer is not relieved of the obligation to hold an enquiry 
before taking the action of dismissal. To the same effect is the decision of this 
Court in Datiatraya Mahadeo Ranade v. Babarao Gulabrao Bhagwat.13 In 
that case even though there were no Standing Orders the employer purported to 
hold an enquiry but the enquiry was directed to be held at a place where the 
-employee was not employed and he had no means of access to the place because 
of very insufficient intimation. Under the circumstances it was held that the 
enquiry which resulted in the dismissal of the employee was violative of the well- 
recognised principles of natural justice and must be quashed. We, therefore, 
hold that the action taken by the petitioner in dismissing respondent No. 3 will 
still have to satisfy the condition of a fair and impdrtial enquiry in which ade- 
quate opportunity has been given to the employee concerned before the action 
of dismissal or termination of his services for misconduct is taken and if that 
condition is not satisfied then it cannot be said that the action taken is still 
within the Act to which no challenge can be made by respondent No. 3 under 
s. 16 of the C.P. & Berar Industrial Disputes Settlement Act. 

The petitioner has also disputed that the principles of natural justice as 
found by the two authoritics below were not violated or at any rate they are 
substantially complied with. The complaint in this regard by respondent No. 3 
was that he was not given a copy of the report made by the enquiry officer 
before action of dismissal was taken against him and that he was not allowed 
an opportunity to examine the witnesses. It is urged with reference to this 
complaint that respondent No. 3 himself admitted before the Assistant Commis- 
sioner of Labour that he had no witnesses of his own to examine; that he did 
not put any questions in cross-examination to Shri Kanade; that he was offered 
inspection of documents produced at the enquiry; that the enquiry officer had 
asked him to make notes and not to make copies of the documents; that he did 
not take notes; that he had not himself submitted a list of documents to be 
submitted or produced at the enquiry. In view of these admissions at page 147 
of the Paper Book it is urged that the complaint made in para. 9 of the appli- 
eation before the Assistant Commissioner of Labour was really unfounded. 

It is not seriously disputed now that a copy of the enquiry officer’s findings 
was not furnished to respondent No. 3, though it was suggested in the written 
statement before the Assistant Commissioner of Labour that such a copy was 
supplied. We have, therefore, to see whether the petitioner has established 
that it had sufficiently complied with the principles of natural justice in the 
conduct of the enquiry and in taking action of dismissal against respondent 
No. 3. The gravamen of the charge against respondent No. 3 was 

12 (1982) Special Civil Application No. 13 (1960) Special Civil Applhcation No. 


204 of 1961, decided by Kotval and Abhyankar 230 of 1960, decıded by Tambe and Abhyankar 
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firstly, that he had disobeyed the lawful order given by Shri Kothekar on 
July 1, 1959, to take some dictation or type some documents, secondly, that 
he refused to work and neglected his duty between July 1, 1959 and July 10, 
1959, though he attended the office, and thirdly, that his deliberate marking of 
the attendance register was with a view to claim salary for those days though 
he did not work and this was in effect an attempt to cheat the petitoiner-company. 
The defence of respondent No. 3 was that he had no doubt told Shri Kothekar 
that he could not work or take dictation unless the officer of the company had 
asked him because he was told by the junior partner as far back as June 22, 1959, 
that his services were no longer required. Respondent No. 3 has categorically 
stated that nobody asked him to work after July 1, 1959. The defence regard- 
ing the third charge is that far from having any idea of claiming wages with- 
out work and, therefore, attempting to cheat the company the sole purpose 
with which he had marked the attendance register was that his presence should 
be noticed so that if his claims were to be settled the authority may know that 
he was present in office and that he was not claiming any thing by way of salary 
or wages for that period. We should have thought as was rightly observed by 
the Assistant Commissioner of Labour that the complainant in the case in res- 
pect of the first charge was Shri Kothekar. Similarly, the best person to refute 
the statement of respondent No. 3 that he had reasonable ground to feel that 
his services were terminated by the talk between Shri Sunderlal and himself 
on June 22, 1959, would be Shri Sunderlal himself. By a curious process of 
reasoning the petitioner-company rest content with having Shri Kanade, Per-- 
sonnel Officer, make a statement or dictate a statement and answered some 
queries by the enquiry officer to prove the allegations in the charges issued 10 
respondent No. 3. When respondent No. 3 was disputing that he had dis- 
obeyed his order and was ee that he was given to understand that his 
services were dispensed with effect from July 1, 1959, it is difficult to see how 
the company expected to establish the charge without examining Shri Kothekar 
or Shri Sunderlal, junior partner. Apart from this lacuna in substantiating 
the charge on the principal count respondent No. 3 had expressly stated in his 
written statement dated July 19, 1959, that he wanted certain witnesses whose 
names were given in the list to be cross-examined. It is undoubtedly true that 
all these persons were either employers or their employees and none of them 
could be produced by respondent No. 3. Yet the enquiry officer took the view 
that there was no question of summoning any witnesses and he has justified 
this action on his view that the manner in which the list was headed as the list 
of witnesses given under protest made the whole prayer.ridiculous. It would 
appear to be the view of the enquiry officer that such procedure was unknowu 
and, therefore, respondent No. 3 was not entitled to have anybody produced 
for cross-examination. Here again we fail to see how the least that could be 
done to ensure fairness in the enquiry by the enquiry officer, namely, by pro- 
ducing before him Shri Kothekar or the junior partner, for being questioned 
by respondent No. 3 to elicit answers was not appreciated by the enquiry officer. 
Respondent No. 3 has been denied this opportunity which he could avail to 
show that he had never any intention of disobeying Shri Kothekar, that if he 
declined to work it was under the bona fide impression that his services were 
terminated and also to show that his talk with Shri Sunderlal was such as to 
lead to an inference that respondent No. 3’s services were no longer required 
after July 1, 1959. Such admission as have been made by Shri Kanade in 
reply to the questions themselves show that a talk did take place between the 
junior partner and respondent No. 3 and if that talk related to respondent 
No. 8’s voluntary resigning subject of course to some compensation which was 
accepted by respondent No. 3, it is not possible to hold that respondent No. 3 
was labouring under any hallucination that his services were terminated with 
effect from July 1, 1959. In this connection it is contended that in his appli- 
cation before the State Industrial Court respondent No. 3 had stated that his 
services were terminated from June 22, 1958. It is not possible to read this 
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“Meaning in the statement. In that application respondent No. 3 has nowhere 
stated that he considered that his services were terminated with effect from 
June 22, 1959. In fact, his conduct in continuing in service and doing the 
work till June 30, 1959, must necessarily show that the impression which res- 
pondent No. 3 carried was that his services were to be terminated from July 
1, 1959, as a result of the talk with the junior partner on June 22, 1959. We 
have not been shown any statement of respondent No. 3 anywhere that he con- 
sidered that his services were terminated with effect from June 22, 1959. Simi- 
larly, with fespect to the second charge, there is no evidence whatever to show 
that respondent No. 3 was in fact given any work and that he refused to do 
that work, and yet the enquiry officer came to the conclusion that respondent 
No. 3 was guilty of that charge also. Similarly, with respect to the third 
charge, it is difficult to see how respondent No. 3 could We charged with any 
criminal intent to deceive the company merely because respondent No. 3 made 
entries about his presence in the attendance register. It seems to us that the 
petitioner-company was persuaded to take this view of the act of respondent 
No. 3 in marking his presence because of certain impressions of the Personnel 
Officer. The Personnel Officer has stated that in his opinion under the provi- 
sions of the Shops and Establishments Act the moment the employees make 
entries in the register the employer is compelled under the law to pay their 
wages. We asked the learned counsel to show any provision of the Act or 
any other law which creates such a legal obligation to pay an employee even 
though no work is done merely because he has made his signature in the at- 
tendance register. In this aspect of the matter, in our opinion, the finding 
of the two authorities below that far from there being any criminal intent on 
the part of respondent No. 3 to claim wages and cheat the company, the ob- 
ject of respondent No. 3 may only be to show that he was physically present 
in the office so that if the employer intended to sttuare up the matter regard- 
‘ing compensation which he expected may be settled cannot be challenged. 
Jn this connection reference may also be usefully made to the statements which 
respondent No. 3 submitted on June 30, 1959, to the junior partner and an- 
other on July 10, 1959, to the Managing Director claiming certain amount of 
compensation payable to him. In making such a claim he has not claimed 
anything after July 1, 1959 and he has calculated the wages paid up to June 
80, 1959. It is also established on record that respondent No. 3 was working 
jn the office till June 30, 1959. In view of these circumstances and facts 
patent on record, it is difficult to see how the enquiry officer could have come 
to the conclusion that respondent No. 3 was entertaining criminal intent to 
cheat the company in making entries about his presence in the attendance regis- 
ter. We, therefore, hold agreeing with the two authorities below that the manner 
in which the enquiry was conducted has clearly violated the well understood 
and by now universally recognised principles of natural justice. We fail to 
see why respondent No. 3 should not have been given a copy of the findings 
of: the enquiry officer before the drastic action of dismissal was taken by the 
employer in this case. We may also mention that the enquiry officer was per- 
suaded to accept on record the statements alleged to be prepared one by Shri 
Kothekar and another by Shri Joshi. Copies of these statements were not 
made available to respondent No. 3 as they were filed on the last date of the 
enquiry, i.e. on July 23, 1959. Use has been made of these statements by the 
enquiry officer in coming to the conclusion that Shri Kothekar did issue a law- 
ful order which was disobeyed by respondent No. 3. 

Respondent No. 3 has pointed out certain discrepancies in the statement 
attributed to Shri Kothekar, but in the absence of a copy of the statement of 
Shri Kothekar before the Court it would be impossible to accept the state- 
ment of Shri Kothekar or of Shri Joshi and to act upon them to the prejudice 
of respondent No. 3. This initial lack in the material on which the charges 
could be substantiated and the failure of the enquiry officer to allow respon- 
dent No. 3 to put questions to the witnesses whose list was given by respon- 
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dent No. 3 must result in vitiation of the whole enquiry held by the domestic 
tribunal. 

The next contention, therefore, is that in view of the alleged defects in the 
enquiry the petitioner placed all available material before the Tribunal and 
the Tribunal could not have, therefore, come to the conclusion that the action 
was not justified. Now, once the petitioner takes the position that there may 
be defects in the enquiry and leaves it to the Tribunal to adjudge the vali- 
dity of its action, the jurisdiction of the Industrial Tribunal at opce enlarges 
and the Tribunal also constitutes itself into a Tribunal to adjudge, as a tri- 
bunal of fact, whether there was enough material and justification for the 
action taken against a particular employee. That there is such power in the 
Industrial Tribunal is now authoritatively decided by the pronouncement of 
the Supreme Court*to which reference may be made. In Phulbari Tea Estate 
v. Its Workmen'4 at page 1113 in para. 7 their Lordships observed as follows: 

“...we bad occasion to point out that even where the employer did not hold an 
enquiry before applying under S. 33 of the Act for permission to dismiss an employee, 
he could make good the defect by producing all relevant evidence which would have been 
examined at the enquiry, before the tribunal, in which case the tribunal would consider the 
evidence and decide whether permission should be granted or not. The same principle 
would apply in case of adjudication under S. 15 of the Act, and if there was defect in the 
enquiry by the employer he could make good that defect by producing necessary evidence 
before the tribunal.” 

We may also refer to another decision of their Lordships of the Supreme 
Court reported in Anglo-American Tea Trading Co. v. Workmen of N. T. 
Estate'® and the observations which are to the following effect (p. 628) : 

“There is no doubt that the principles laid down in M/s. Indian Iron and Steel Co, v. 
Their Workmen”® had not been followed by the tribunals in this case. But we are of opi- 
nion that on the facts of this case, those principles have no application. The incident out 
of which the present proceedings have arisen took place on 18 December. It seems that 
some kind of preliminary inquiry was made by the management with which Dhaneswar 
had nothing to do. Thereafter he was suspended on 15 December and a charge-sheet 
was given to him and his.explanation was called for. A second charge-sheet was given 
to him on 17 December, and the managerial inquiry was fixed for 18 December, in the 
presence of Dhaneswar. All that happened at the inquiry was that Dhane$war’s statement 
was taken before even any evidence was led on behalf of the management. It seems that 
some disputes took place between Dhaneswar and the management at the time his state- 
ment was being taken and Dhaneswar refused to sign his statement on the ground that 
jt was not correctly taken down. Be that as it may, it does not appear that any evidence 
was recorded in the managerial inquiry either before that statement was taken down or 
afterwards to prove the charge against Dhaneswar. Further, there is nothing to show that 
Dhaneswar had refused to take part in the managerial inquiry after the dispute as to 
his refusal to sign the statement. In these circumstances, there is in fact no managerial 
ingpiry worth the name in this case. This is what the Appellate Tribunal has also pointed 
out, and we think rightly. This is also borne out by the fact that before the industrial 
tribunal the appellant examined a number of witnesses which would have been unneces- 
gary if there had been a proper managerial inquiry. It seems from this fact that it was 
practically accepted before the industrial tribunal that there was no proper managerial 
inquiry and it was left to the industrial tribunal to decide for itself whether the dismissal 
of Dhaneswar was justified. In these circumstances, there was no scope for the applica- 
tion of the principles laid down in M/s. Indian Iron and Steel Co. v. Their Workmen 
which applies only where a proper managerial inquiry has been held. This contention 
must therefore be negatived.” 

Reference in the above case to the decision of Indian Iron and Steel Company’s 
case is also apposite in the instant case. In para. 18 at page 188 (Indian 
Iron and Steel Co. v. Their Workmen) the circumstances in which the action 
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taken by the management in dismissing can be challenged and the test or the 
conditions which justified interference are laid down in the following words: 


“_,.Undoubtedly, the management of a concern has power to direct its own internal 
administration and discipline; but the power is not unlimited and when a dispute arises, 
Industrial Tribunals have been given the power to see whether the termination of service 
of a workman is justified and to give appropriate relief. In cases of dismissal on miscon- 
duct, the Tribunal does not, however, act as a Court of appeal and substitute its own 
judgment for that of the management. It will interfere (i) when there is a want of good 
faith, (ii) whem there is victimisation or unfair labour practice, (iii) when the manage- 
ment has been guilty of a basic error or violation of a principle of natural justice, and (iv) 
‘when on the materials, the finding is completely baseless or perverse.” 


In the instant case, therefore, the jurisdiction of the industrial authorities 
could not be seriously disputed in view of their finding that the domestic 
enquiry was vitiated by violation of the principles of natural justice and a 
further finding of the Assistant Commissioner of Labour that the cireum- 
stances in which the show cause notice came to be issued was not a bona fida 
action on the part of the petitioner. If the industrial tribunals have come 
to this decision we have no reason to feel that the decision regarding viola- 
tion of the principles of natural justice is in any way erroneous. The ambit 
‘of enquiry is certainly then extended. It is then that the petitioner invited 
the Tribunal to adjudicate on the validity or otherwise of the action actually 
taken by the employer. If the action is then judged on merits and the Indus- 
trial Tribunal came to the conclusion that the action was not justified, in’ our 
.opinion, the jurisdiction of the Industrial Tribunal to come to such a con- 
clusion cannot be challenged in view of the pronouncement of the Supreme 
Court already quoted. Now, in the instant case it has been found that there 
was no occasion for issuance of a lawful order and respondent No. 3 disobey- 
ing it because respondent No. 3 was genuinely under the impression that his ser- 
vices were terminated as a result of the talk with the junior partner on June 
22, 1959. There was no occasion for disobeying the order after July 1, 1959 
till July 10, 1959, because nobody gave him work. A stenographer cannot 
work unless work is entrusted to him such as dictation or typing. The third 
charge levelled i.e. an attempt to cheat the company which, as we have shown 
above, could not possibly be levelled when respondent No. 3 had disclaimed 
any right to wages or salary for the period from July 1, 1959 to July 10, 1959, 
when he had marked his attendance. Marking of attendance also showed that 
respondent No. 3 wanted to attend the office and be present in case the em- 
ployers decided to settle the matter regarding compensation. The fact that 
he had applied for leave of absence for sickness or for some other work, does 
not negative his contention that he considered himself as no longer on duty 
because of the talk between him and the junior partner. Even assuming that 
the impression was erroneous, it is insufficient to charge respondent No. 3 with 
any criminal intent or with deliberate act of violation of his duty or disobey- 
ing of a lawful order. We, therefore, do not see how the findings of the Tri- 
bunal on merits also can be challenged by the petitioner in the instant case. 
They are findings of fact and if the Tribunals have come to those findings in 
legitimate exercise of powers, the jurisdiction of this Court cannot be invoked 
in challenging those findings because a different view may possibly be taken. 
Even assuming that there is scope for a difference of opinion as to the view 
to be taken about the action taken, this is not the forum in which the petitioner 
can agitate the findings of the two Industrial Tribunals. We, therefore, hold 
that the industrial Courts below cannot be said to have exceeded their juris- 
diction in coming to the conclusion that there was no justification for the peti- 
tioner to pass the order dated July 31, 1959, dismissing respondent No. 3 
from service for the alleged misconduct attributed to him. 


In’ view of these conclusions there is no scope for interference with the 
orders of the two authorities below. The Assistant Commissioner of Labour 
B.L.R.—87 
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instead of ordering reinstatement has only directed compensation to be paid 
‘to respondent No. 3. No arguments were addressed as to the quantum of com- 
pensation or the basis of which it was to be paid. 


The result is that the petition fails and is dismissed with costs. 
Petition dismissed. 
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Before Mr. Justice Paranjpe. 


KISHNU GHANSHYAM v. MAROTI MUKUNDA.* 


Indian Registration Act (XVI of 1908), Sec. 35—Central Provinces and Berar Registration 
Rules, 1939. Rule 36—~Expression “execution” in s. 35(1) & 35(3) of Act and in 
r. 36 whether means merely signed—Document purporting to be a sale-deed ‘signed 
by executants—Executants stating before Sub-Registrar that they had only signed it 
as bond in renewal of old débts—Whether statement of executants amounts to admis- 
sion of execution under s. 35(1) of Act or r. 36 of: Rules—Rule 36 whether in conflict 
with s. 35—Construction of statute—Two provisions in a statute—Whether Court en~ 
titled to ignore one provision because it thinks of less value than the other. 


The expression “execution” of a document used in s. 35(1) and 35(3) of the Indian 
Registration Act, 1908, and r. 36 of the Central Provinces and Berar Registration 
Rules, 1939, connotes the knowledge of the contents of the document at the time 
when the signature is made on it. 

Where the document was a sale-deed according to the plaintiffs but the defendants 
before the Sub-Registrar did not admit that they had signed it as a sale-deed and 
were saying on the contrayy that they had only signed the document as a bond, in 
renewal of the old debts and that their signature was obtained by the plaintiffs through 
fraud without letting them know the contents of the document as being a sale-deed, 

Held, that under these circumstances the statement of the defendants before the 
Sub-Registrar did not amount to an admission of execution either under r. 36 of the 
Central Provinces and Berar Registration Rules or under s, 35(1) of the Indian 
Registration Act, but must be treated as a denial of execution urider s. 35(3) of the 
Act as the defendants had denied the execution of the document ás a sale-deed. 

Rindu v. Vithoba,’ dissented from. 

Dagdu v. Bhana’ Wazira v. Muhammadi’ Puran Chand v. Monmotho Nath,’ Jogesh 
Prasad v. Ramchandar Prasad’ and Surayya v. Kondamma,’ referred to. 

Rule 36 of the Central Provinces and Berar Registration Rules only covers cases 
which are not provided for by s. 35(1) and/or s. 35(3) of the Indian Registration. Act 
and it is not at all in conflict with s. 35 of the Act or any parts thereof. 

Once the Legislature has passed a law, it is the duty of the Court to consider the 
entire law and to apply it. There can be occasions where there may be a necessity 
of considering two provisions together but there would not be any question of ignor- 
ing one provision, because the Court thinks that it has less value than some other 

, provision in the main Act. 


Tue facts appear in the judgment. x 


G. C. Banerjee, for the appellants. 
8. R. Mangrulkar, for the respondents. 


*Decided, January 16,1963. Second Appeal 2 (1904) I.L.R. 28 Bom. 420, s.o. 6 Bom. 
No. 389 of 1957, against the decision of T. L. L.R. 126. 
Junankar, First Additional District Judge, at 3 [1918] A.I.R. Lah. 34. 
Nagpur, in Civil Appeal No. 38-A of 1956, from 4 [1928] AI.R. P.C. 38,s.0. 30 Bom. L.R. 
the decision of D. R. Gomkale, Fourth Civil 783. 
Judge, at Nagpur, in Civil Suit No, 167-A of 5 Erano] AJI.R. Pat. 370. 
1955. E 6 [1950] A.L.R, Mad. 289. 
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PARANJPE J. The defendants have come up in second appeal to challenge 
the concurrent decisions of the Courts below whereby the claim of the plain- ` 
tiffs-respondents for possession of the house in suit was decreed. 

House No. 1146 situated in Circle No. 12/18 Lalganj, Nagpur, which is the 
subject-matter of this litigation, belonged to the joint family of the defen- 
dants-appellants and their predecessor Ghanashyam. This Ghanashyam died 
sometime before the document in suit was brought about on November 4, 1954. 
Defendant No. 1 Kishnu and defendants Nos. 3, 4 and 5, Shioram, Anandrao 
and Laxman, ere the sons of Ghanashyam, while defendant No. 6 is the widow 
of Ghanashyam. Defendant No. 2 Ramdas is the minor son of defendant 
No. 1 Kishnu. On January 16, 1951, Ghanashyam, acting for himself and his 
minor sons defendants Nos. 4 and 5, defendant No. 1 Kishnu acting for him- 
self and his minor son Ramdas, defendant No. 2, and defendant No. 3 acting 
for himself, executed a document transferring the house in suit by way of an 
ostensible sale to the plaintiffs for Rs. 1,500. There was a condition of re- 
purchase embodied in the document and the parties were agreed that this 
document was in effect a mortgage under s. 58(c) of the Transfer of Property 
Act. This document, dated January 16, 1951, is exh. P-1. On May 7, 1951, 
Ghanashyam and defendants Nos. 1 and 3 borrowed Rs. 500; from the plain- 
tiffs at an interest of Rs. 2 per cent. per annum and executed the bond (exh. 
P-2). On November 4, 1954, accounts of these transactions between the 
parties were taken and either Rs. 200 or Rs. 400 (about which the parties 
are not agreed) were found due on exh. P-2 in addition to the amount due 
on the mortgage (exh. P-1). On that day, after the accounts were made, a 
certain talk took place between the major defendants and the plaintiffs and 
the document (exh. P-3) was seribed. It purported to be a sale deed for 
Rs. 2,500 the consideration whereof was made up as under :— 

Rs. 1,500 due on the mortgage, dated Janyary 16, 1951 (Exh. P-1). 
Rs. 400 due on the bond (Exh. P-2), 

Rs. 100 paid as earnest money on November 4, 1954 and 

Rs. 500 to be paid before the Sub-Registrar. 

On February 22, 1953, the plaintiff presented this document for registra- 
tion as a sale-deed before the Sub-Registrar but the executants thereof did 
not appear. The Sub-Registrar then noticed the executants and accordingly 
defendants Nos. 1, 3 and 6 appeared before him on March 4, 1955. These 
defendants had raised certain objections to the registration of the document 
but the Sub-Registrar registered that document as a sale-deed, which is exh. 
P-3 before the Court. 

Claiming that they had become the full owners of the suit house by virtue 
of the sale-deed (exh. P-3), the plaintiffs claimed possession of the house. 
The defendants contested the suit on the following, among other, grounds :— 
They had never agreed to sell the suit house for Rs. 2,500 when the accounts 
were made. Rs. 400 were not found due on the bond (exh. P-2) and the. 
earnest money of Rs. 100 was not paid to them that day. They never exe- 
cuted the document (exh. P-3) as a sale-deed. At that time their brother 
Anandrao was seriously ill and none of them were free to consider this ques- 
tion of settling the former transaction. Representing that the limitation for 
the debt was about to expire and that the document (exh. P-3) was only for 
the renewal of the old outstanding debts, the plaintiffs fraudulently obtained 
the signatures of the executants when they were not in a proper frame of 
mind. On being noticed by the Sub-Registrar, they learnt that fraud was 
played upon them and they, therefore, denied the execution and objected to 
the proposed registration. The Sub-Registrar ought not to have registered 
that document and this invalid registration conveyed no title to the plaintiffs 
and the suit should, therefore, be dismissed. 

The two Courts below upheld the contentions of the plaintiffs, overruled 
the defence and decreed the claim for possession. Hence this second appeal. 

Before the learned Additional District Judge, several rulings under s. 35 
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. (3) of the Indian Registration Act were cited in order to persuade him 
to hold that the registering authorities ought to have refused registration. 
The learned Additional District Judge did not consider any of these rulings 
because of his view in para. No. 4 that any reference to s. 35 was absolutely 
irrelevant for the purposes of that appeal. I do not think that those authorities 
should have been so summarily discarded by the learned Additional District 
Judge. Even if he thought that the matter was governed more by r. 36 than 
by s. 35(3), there were certain points in those authorities which I would in- 
dicate in the sequel, requiring consideration at the hands of the Judge. I 
will deal with those authorities later on while considering what is required to 
be established for deciding whether execution was admitted or denied. 

In the view of the learned Additional District Judge, the matters in con- 
troversy were completely governed by r. 36 of the Central Provinces and Berar 
Registration Rules. That rule is in the following terms: 


“Registration shall not be refused on the ground that any person executing or claim- 
ing under the document is unwilling that it shall be registered or that want of failure of 
consideration or denial of execution with free consent (as defined in section 14 of the 
Indian Contract Act, 1872) is pleaded by the executant of the document, although he 
admits execution, or that the document deals with property not belonging to the persons 
by whom it purports to have been executed, or that the transaction is fraudulent or oppos- 
ed to public policy, or that the document was executed under coercion or by fraud or 
under misrepresentation.” (Italics are mine). . 

The learned advocate for the appellants, Shri Banerjee, submitted that this 
r. 36, which had come into existence under powers vested in the State Govern- 
ment -to frame rules, could not have the effect of overriding or controlling 
s. 85 of the Indian Registration Act. In making that submission Shri Banerjee 
was obviously treating thig r. 36 as a mere piece of subordinate and delegated 
legislation, which had a lower status and place than the Act passed by the 
Legislature. He, however, overlooked the provisions of s. 69 of the Regis- 
tration Act in this connection. Section 69(7) of the Registration Act autho- 
rises the Inspector General of Registration of each State to frame rules con- 
sistent with the Act on several points of procedure mentioned in els. (a) to (3) 
thereunder. Sub-section-(2) of that section further lays down that the rules 
so made shall be submitted to the State Government for approval, and, after 
they have been approved, they shall be published in the Official Gazette, and 
on such publication, shall have effect as if enacted in this Act. This special 
and additional provision in sub-s. (2) would, therefore, mean that though 
these rules’ were pieces of subordinate and delegated legislation, the Legis- 
Jature itself had intended and provided that once the rules,.as proposed, by 
the ‘Inspector General, were approved by the State Government and were pub- 
lished in the Official Gazette, they were to have the same effect as if they were 
enacted by the Legislature itself. These rules framed under s. 69 were, there- 
` fore, parts of the Act itself and were to be treated as enacted by the Legisla- 
ture ag they were admittedly published in the Official Gazette after approval 
by the State Government. Consequently, this r. 36 also would have to be 
treated as being a part of the Act itself and as being on par with s. 35 of the 
main Act. 

Shri Banerjee did not seriously dispute the position that these rules were 
given the status of parts of the main Act by s. 69(2). But he contended that 
r. 36 was in conflict with s. 35 and, therefore, on the authority of Umon of 
India v. Satyendra Nath’ it should be held that s. 35 in the main Act must 
‘preyail over r. 36, which was to be treated by fiction of law to be a part of 
the Act itself, This argument assumed that there was a conflict between s. 35 
and r. 36 but he was unable to show to me any such conflict. Reading s. 35 
‘and r. 36 together, it would be seen that s. 35(/) deals with cases where there 
is no dispute about registration because the execution of the document is 
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admitted and, in suchy cases of admissions, s. 35(1) provides that the docu- . 
ment must be registered. Section 35(2) is not relevant in this context as it 
only provides that the registering officer may, in order to satisfy himself that 
the persons appearing before him are the persons they represent themselves 
to be, or for any other purpose contemplated by this Act, examine any one 
present in his office. Section 35(3) covers cases where the Sub-Registrar must 
refuse registration either because the executant denies its execution or because 
the executant appears to be a minor, an idiot or a lunatic, or because the per- 
son by whom the document purports to be executed is dead, and his represen- 
tdtive or assign denics its execution. Rule 36, on the other hand, provides 
for cases in which the Sub-Registrar ought not to refuse registration where 
the executant, while admitting execution, challenges the binding nature of the 
transaction for certain reasons mentioned in the rule. Thus, this r. 86 only 
covers cases, which are not provided for by sub-s. (J) and/or sub-s. (3) of 
s. 35, and it is not at all in conflict with s. 35 or any parts thereof. Conse- 
quently, this submission of Shri Banerjee that s. 35 must prevail over r. 36 
ought to stand rejected. 

Shri Banerjee then submitted that even if there is no conflict between E 8. 35 
and r. 36, the Court should give more value to the main section in preference 
to the rule which is given the notional status of a part of the Act by s. 69(2). 
This argument virtually amounts to saying that the Court should itself take 
the role of the Legislature and should, at its will, prefer one or the other part 
of the legislation. Obviously that will be an untenable position. Once the 
Legislature has passed a law, it is the duty of the Court to consider the entire 
Jaw and to apply it. There can be occasions where there may be a necessity 
of considering two provisions together but there would not be any question of 
ignoring one provision, because “the Court thinks that it has less value than 
some other provision in the main Act. Moreover, ifr. 36 were to be ignored, 
as was suggested by Shri Banerjee, there would be no provision for cases 
which have been specifically provided for by this r. 36, because there was no 
provision for such cases in the main Act itself. In view of my opinion that 
there is no conflict between s. 35 and r. 36, there would be no question of 
ignoring one or the other provision, and the correct, course would be to con- 
sider the two provisions together and to apply such of them as are applicable 
to the facts of the present case. 

It was next urged on behalf of the appellants that the happenings before 
the Sub-Registrar did not warrant the application of r. 36 but required in- 
voking s. 35(3) so as to impel the Sub-Registrar to refuse registration. This 
submission can be properly considered only after keeping in view what had 
happened before the Sub-Registrar. The learned appellate Judge: had sum- 
marized the pleadings of the defendants in this connection in para. 2 of his 
judgment. They were as follows: 

“Para 5. It is not disputed that the document, dated the 4th November 1954 was 
presented for registration by the plaintiff No. 1. It is admitted that the defendants were 
noticed by the Sub-Registrar. It is also admitted that the defendants objected for the re- 
gistration of the said document as their signatures and the thumb-mark of the defendant’ 
No. 6 were obtained by the plaintiffs by practising fraud, deception, coercion, and mig- 
representation and without knowing the contents of the said document. It is also not 
disputed that the Sub-Registrar overruled the objection of the defendants and registered 
the said document. 

Para 10(c). They knew, therefore, that the document was not the document of re- 
newal of the old debt but it was the sale-deed on which the plaintiffs obtained the signa- 
ture of the defendants through fraud.” 

In view of these pleadings, the learned Additional District Judge came to the 
conclusion that the case of the appellants before the Sub-Registrar was that 
they had signed the document as a bond in renewal of the earlier debts and 
not as a sale-deed and their signatures were taken by practising fraud, coer- 
cion, deception and. misrepresentation without letting them know the : coutents 
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- of the document as being a sale-deed. The learned advotate for the plaintiffs- 


respondents did not question the correctness of this interpretation of the de- 
fence by the learned appellate Judge. 

` These pleadings meant that the defendants did not admit that they had 
consciously or knowingly executed the document as a sale-deed. What they 
claimed was that fraud, deception, coercion and misrepresentation ete. were 
practised on them and they were not made aware of the real contents of the 
document but they signed it merely in renewal of the old debés and not as 
a sale-deed. This admission of the signature on the document, under certain 
circumstances specified above, was interpreted by the learned Additional Dis- 
trict Judge as an admission of execution within the meaning of r. 36, on the 
authority of Rindu v. Vithoba.? In that decision also, it was noticed that 
the expression ‘‘executed’’ or ‘‘execution’’ was not defined in the Registra- 
tion Act and the expression ‘‘executed’’ was interpreted therein as equivalent 
to merely ‘‘signed’’ on the analogy of the definition of ‘‘exeented’’ given in 
8. 2(12) of the Indian Stamp Act. It would not seem permissible to adopt 
the definition of the expression ‘‘executed’’ given in one Act for the purposes 
of some other Act which has been brought into existence for an entirely differ- 
ent purpose. With respect, I da not think that it would be correct to read 
the definition of ‘‘executed’’ as given in the Stamp Act as operative for the 


“purpose of the Registration Act also. 


If that was the intention of the Legislature, s. 35 and other sections would 
have only referred to the admissions of signatures on these documents. But 
s. 35(7) and s. 35(3) of the Act and r. 36 also specifically refer to ‘‘admits 
execution’’ or ‘‘denies execution’’. Obviously, the word ‘‘exeention’’ con- 
notes something more than the bare physical act of signing. Even, in com- 
mon parlance, a mere signature on a document would not be treated as execu- 
tion of the document in the sense of consciously subscribing to the contents 
of the document. The expression ‘‘execution’’ of a document would neces- 
sarily connote the knowledge of the contents of the document at the time when 
the signature is made on it. The following observations in Dagdu v. Bhana? 
would lend support to my view though I would make it clear that that ruling 
is on a different point. 

“,..The second defendant is illiterate, and it is established that if a man, who cannot 
read, has a written contract falsely read over to him and the contract ‘written differs from 
that pretended to be read, the signature of the document is of no force because he never 
intended to sign, and therefore in contemplation of law did not sign the document on 
which the signature is...But if a person executes a document knowing its contents but 
misappreciating its legal effect he cannot deny his execution.” 


Thus the statement of the defendants that they signed the document as a 
bond in renewal of the old debts and not ag a sale-deed and their signatures 
were obtained by fraud, deception, coercion and misrepresentation ete. with- 
out letting them know that it was in reality a sale-deed, would not possibly 
be covered by the clause ‘‘although he admits edecution’’ within the meaning 
‘of r. 36. The position taken by the defendants before the Sub-Registrar 
would only mean that they were not admitting the execution but were deny- 
ing it. Consequently, there would be no question of invoking r. 36 and the 
case would have to fall under s. 35(3). 

In order to support his view that the admission of barely signing the docu- 
ment did not amount to an admission of execution, the learned counsel for 
the appellants had referred to several rulings. In Wazira v. Muhammadit a 
sale-deed purporting to sell certain land along with appurtenances was shown 
to an illiterate vendor by the Sub-Registrar and the vendor stated that he 
had sold the land but without the appurtenances. Under these circumstances, 
it was held therein that the vendor’s protest amounted to a denial of execu- 


2 renal 27 N.L.R. 116. 428, 8.0. 6 Bom. L.R., 126. 
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tion of the document produced for registration. That meant that where an. 
alleged executant protests that he has not subseribed to the contents of the 
whole or part of the contents of the document, which is read out to him, that 
protest would amount to a denial and not admission of the execution of the 
document even though he may admit transfer of a part of that property. 

In Puran Chand v. Monmotho Nath® it was pointed out in somewhat differ- 
ent circumstances that the words ‘‘the person executing’’ do not mean merely 
as ‘‘a person signing a document’’; they mean something more, namely, the 
person, who by a valid execution enters into obligation under the instrument. 
That would mean that a person executing the document agrees to bind him- 
self by the recitals in the document. In the instant case, the document was 
a sale-deed according to the plaintiffs. But the defendants never admitted 
that they had signed it as a sale-deed and were saying on the contrary, that 
they had only signed the document as a bond in renewal of the old debts. 
Under these circumstances, the statement of the defendants before the Sub- 
Registrar could not possibly amount to an admission of execution but must 
be treated as a denial of execution. 

In Jogesh Prasad v. Ramchandar Prasad® it was held that execution con- 
sists in signing a document written out and read over and understood, and 
does not consist of merely signing a name upon a blank sheet of paper. That 
would mean that execution was tantamount to knowing the obligation created 
by the document and accepting that obligation. That was not the case in the‘ 
instant litigation and, therefore, the mere signature on a document, the con- 
tents of which were not known or were considered to be different from what 
they were, would not amount to an execution. 

In Surayya v. Kondamma™ which was decided by a Division Bench, the 
earlier view of a single Judge that mere signing amounted to an, execution of 
the document, was overruled and it was laid down that the admission must 
be of the execution of the document with the knowledge of its contents and 
the obligation created therein. In that case, the signature of the alleged 
executant was taken on a blank paper with the representation that it was 
required for presenting a petition and subsequently a document was 
brought about over that signature. But the Division Bench held in that con- 
nection that far from being an admission of execution, the defence amounted 
to a clear and unambiguous denial of the execution of the document and, in 
order to attract the provisions of s. 35(J), the alleged executant must admit 
that he signed that document as such. j 

The learned counsel for the plaintiffs-respondents submitted that the rulings 
referred to above were rightly overlooked by the learned appellate Judge be- 
cause they did not indicate that the Madras rules were on par with the M.P. 
r. 36 on which the learned appellate Judge had acted and they were distin- 
guishable on facts. True enough, there was nothing in the above rulings to 
show that they were with respect to local rules framed under s. 69(7) of the 
Registration Act for the relevant territories. That criticism was of no avail 
in view of my finding that the present case also was not governed by r. 36 of 
the M.P. Rules. My discussion would show, on the contrary, that the pre- 
sent suit was governed only by s. 35(3) and not by s. 35(J) and, therefore, 
the reasoning in those decisions would be entitled to great respect and con- 
sideration. At any rate, those authorities were of great value for the present 
ease for deciding what was meant by ‘‘the execution of a document’’ and ‘‘the 
admission or denial of an execution.” Those rulings would support my 
view that the decision in Rindu v. Vithoba that, execution amounted to mere 
signing, was not correct. $ < 

It would, therefore, be seen that the learned Uourts below were not right 
in assuming that the defendants had admitted execution and in applying r. 36. 
As I have shown above, neither r. 36 nor s. 35(7) would be applicable, but 
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the case would clearly be governed by s. 35(3) of the Registration Act, be- 
cause the defendants had denied the execution of the document as a sale-deed. 
In that view, the Sub-Registrar acted without jurisdiction in registering the 
document and the proper course for him was to refuse registration. As held 
in Razi-un-nissa v. Sabir Husain® the action of the Sub-Registrar in register- 
ing the document, when the execution thereof was denied, was ultra vires and 
_ without jurisdiction and consequently that document could not be used in 
evidence against the alleged executant and did not create any title in favour 
of the plaintiffs. As was pointed out by their Lordships of the Privy Council 
in Bharat Indu v. H. M. H. Ali Khan} the provisions of the Registration Act 
are very carefully designed to prevent forgeries and the procurement of con- 
veyances or mortgages by fraud or undue influence, and though it may seem 
somewhat technical to insist upon exact compliance with the provision of the 
Act, it is necessary so to do. In the instant case, the Sub-Registrar had not 
complied with the requirements of s. 35(3) and that made his action of regis- 
tering the document illegal. 

When the registration of a document, the execution whereof was denied by 
the executant, was itself illegal, even the learned counsel for the plaintiffs- 
respondents could not dispute that the plaintiffs would not get title under 
that document. I would, therefore, differ from the Courts below and find 
that the plaintiffs’ claim for possession on the strength of the document, dated 
November 4, 1954, (exh. P-3), which was registered without jurisdiction, 
must fail. 

The appeal is allowed with costs and the suit of the plaintiffs-respondents 
is dismissed with costs throughout. 


Appeal allowed. 


[NAGPUR BENCH] 





Before Mr. Justice Paranjpe. 
MESSRS. SHAMSUNDER RAJKUMAR 


v. 
MESSRS. BHARAT OIL MILLS, NAGPUR.” 


Civil Procedure Code (Act V of 1908), O. XIX, rr. 1, 2, 3—Affidavite—Proper verification 
of, where affidavit based on information received from others—Practice of filing and 
acceptance by Courts of affidavits which do not conform with requirements of law. 


When an affidavit is filed the Court official receiving it ought to see that it is pro- 
perly drawn up and verified as per O. XIX, r. 3 of the Civil Procedure Code, 1908, 
and the instructions in Chapter XXIII, Civil Manual, Vol. I. If it is not properly 
drawn up or verified, it ought not to be received and the parties should be required 
to file a proper affidavit. It is undesirable to file prolix affidavits which contain a 
great deal of unnecessary and argumentative matter. 

A. Judge ought not to act upon an affidavit which is not properly drawn up and 
verified in accordance with the provisions of O, XIX, r. 3 of the Code. While passing 
an order under O. XTX, r. 1 of the Code, to call for evidence on affidavits, it is neces- 
sary to.consider compliance with the proviso to r. 1, and with the requirements of 
r. 2, under O. XIX, as the circumstances of each case may require. 

Padmabati Dasi v. Rasik Lal Dhar; Nauratan Mal v. Hari Singh, Subal Chandra 
v. State of West Bengal,, State of B’bay v. Purushottam’ Kanhaiyalal v. Meghraj, and 
Sorabji Medora y. Oriental Life Assurance Company,‘ referred to. 


L.R. 26 All, 57. 3 [1952] ALR. Cal. 258. 
3 Goan ALR P.C. 93. 4 (1952) 54 Bom. L.R. 869, 8.C., 8.0. [1952] 
*Decided, January 14, 1963. Civil Revision A.I.R. B.O. 317. 
Application No. 87 of 1961. 5 [1954] Nag. 603. $ 
(1909) L.L.R. 37 Cal. 259. 6 (1944) 46 Bom. L.R. 767, 8.0. [1944] 
2 [1952] A.LR. Raj. 90. ALR. Bom. 361. 
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Tux facts are stated in the judgment. 


N. B. Mahajan, for the applicant. 
R F. Rustomji and H. N. Sow, for the opponent. 


PARANJPE J. This is a defendant’s application for the revision of an gs 
parte decree for Rs. 1,047-81 nP. and costs. 


The plaiætiff, Messrs. Bharat Oil Mills, Nagpur, had claimed Rs. 1,047-81 
uP. from the defendant firm at Caleutta on account of damages resulting from 
the failure of the defendant to take delivery of certain quantities of linseed 
oil cakes and the consequent sale thereof by the plaintiff at a lower price. The’ 
defendant had contested the suit on several grounds, which need not be stated 
for the purposes of this revision. The suit was fixed for final disposal on 
October 17, 1960, on which date the defendant’s counsel prayed for an ad- 
journment on the ground that the defendant could not come from Calcutta. 
The prayer was granted subject to the condition of paying Rs. 25 as adjourn- 
ment costs to the plaintiff. On the adjourned date, the defendant did not 
appear and its counsel did not pay the adjournment costs but only applied 
(page 64 of the record) with the copy of a telegram (page 88 of the record) 
from a partner of the defendant-firm for an adjournment, on the ground that 
the person, who was to come as a witness, had suddenly fallen ill. He also 
prayed, in the alternative, that a commission be issued for examining the ail- 
ing witness., The learned Small Causes Judge rejected this application and ` 
proceeded ex parte against the defendant. The defendant is now challenging 
the ex parte decree passed against him. 

According to the learned advocate for the defendant, the learned Small 
Causes Judge had acted illegally in the exercise af his jurisdiction in rejecting 
the application for adjournment when the defendant had sufficient cause for 
non-appearance. He could not, however, explain how the defendant could 
claim a consideration of his application for a further adjournment without 
having complied with the condition precedent of paying the adjournment costs 
of Rs. 25. When the condition was not complied with, the learned Small, 
Causes Judge was entirely within his rights in refusing a further adjournment 
and in proceeding ex parte against the defendant. 

Whether the defendant was really prevented by sufficient cause from appear- 
ing on that date was a pure question of fact. If the defendant had made an 
application under s. 17 of the Provincial Small Cause Courts Act for setting 
aside the ex parte decree on that ground, the opposite party would have had 
an opportunity of meeting the allegations of the defendant and the trial Court 
would have been able to decide on facts whether the defendant and/or its 
witness had sufficient cause for non-appearance that day. The defendant, 
however, avoided making such an application for fear that an adverse finding 
of fact may be given against it with respect to the alleged sufficiency of cause 
for non-appearance. 

In the application for-revision, para. 5 contained an averment that the de- 
fendant’s witness was prevented from coming to Court due to sudden attack 


-of influenza but there was nothing therein to explain the failure of the defen- 


dant or its partner to appear in Court. Under these circumstances, even the 
learned counsel for the defendant-applicant did not dispute that there was 


nothing to show that the defendant had sufficient cause for non-appearance. 


The ex parte decree cannot, therefore, be set aside on that ground. 

Shri Mahajan, advocate for the defendant-applicant, then urged that the 
learned Small Cause J judge had committed an error of law in rejecting the al- 
ternative prayer for issuing a commission for the examination of an absent 
witness. The claim of Shri Mahajan before me that this witness lived beyond 
two hundred miles at Calcutta, was without any basis in the record. The 
application at page 64 did not even mention the name or the particulars of 
the witness and did not say that the witness was living beyond two hundred 
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miles. There was also no basis for the suggestion that the witness, who was 
not even named in the application, was prevented by his illness from coming 
to Court. There was no ground, which could have entitled the defendant to 
claim the issue of a commission for examining the absent witness. Moreover, 
the defendant had not availed of its right to examine this witness on commis- 
sion on the two previous hearings and had, instead, undertaken to produce the 
witness in Court. That would mean that it had waived its right to have a 
commission issued. 

Shri Mahajan then submitted that the witness to be examined Was Shyam- 
sunder, the partner of the defendant firm. That claim stood negatived by the 
averments in the application at p. 64 in the trial Court’s record and by para. 5 
in the grounds of revision, which did not state that the defendant’s partner 
was to be examined as a witness. Under these circumstances, the learned trial 
Judge rightly refused the application for the issue of a commission for exami- 
ning an absent witness which was a mere ruse to get an adjournment. 

There was, however, one other point in the case which would require inter- 
ference in revision. After proceeding ex parte against the defendant, the 
learned trial Judge ordered, presumably under O. XIX, r. 1, of the Code of 
Civil Procedure, that an affidavit be filed in support of the plaintiff’s claim 
and accordingly the affidavit (exh. P-1) was filed. I was taken through this 
affidavit by the learned advocate for the plaintiff-opponent. That affidavit’ 
virtually reproduced most of the allegations in the plaint. The deponent 
Radheshyam, who was a partner of the plaintiff and who resided at Nagpur, 
had mentioned several facts that had taken place behind his back at Calcutta 
where he had not gone and where he did not live on the relevant dates. He 
had also referred to certain information, which he had received from letters, 
through telephone calls and through some other sources. He had also referred 
to the sale of the property if dispute at Rs. 10-50 nP. per maund which was 
held at Calcutta behind his back. Al these averments based on information 
received by the deponent from some other sources could not be within the 
personal knowledge of the deponent, and yet all this information received from 
other sources, was verified by the deponent Radheshyam as being true from 
personal knowledge though that information was not from personal know- 
` ledge. Consequently, the verification ‘of these matters, which were not on per- 
sonal knowledge, as on personal knowledge, was not and could not be true. and 
all the information received from other sources must be deemed to be not veri- 
fied at all. 

The Calcutta High Court had observed in Padmabati Dasi v. Rasik Lal Dhari 
that the provisions of O. XIX, r. 3, of the Code of Civil Procedure must be 
strictly observed and every affidavit must clearly express how much is a state- 
ment of the deponent’s knowledge and how much is a statement of his belief, 
and the grounds of belief must also be stated with sufficient particularity. 
Nauratan Mal v. Hart Singh? also lays down that it is the duty of a person 
swearing an affidavit to state separately what parts of it he is swearing on 
personal knowledge and what parts on belief or the information received and 
the failure to comply with this rule, vitiates the affidavit. In Subal Chandra 
v. State of West Bengal? the Calcutta High Court has laid down that unless 
affidavits are properly verified and are in conformity with O. XIX, r. 3, of 
the Civil Procedure Code, they will be rejected by the Court and there should 
be no laxity in the matter of proper verification of affidavits. The view in 
Padmabati Dasi v. Rasik Lal Dhar cited supra was re-affirmed by the Supreme 
Court in State of B’bey v. Purushottam* wherein the following observations 
were made (p. 875): 

“We wish, however, to observe that the verification of the affidavits produced here 
is defective....We point this out as slipshod verifications of this type might well in a given 

1 (1909) I.L.R. 87 Cal. 259. 4 (1952) A L.R. 869,8.C., 8.0, [1952] 
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case lead to a rejection of the affidavit. Verification should invariably be modelled on 
the lines of Order XIX, r. 3, of the Civil Procedure Code, whether the Code applies in 
terms or not. And when the matter deposed to is not based on personal knowledge, the 
sources of information should be clearly disclosed. We draw attention to the remarks of 
Jenkins C.J. and Woodroffe J. in Padmabati Dasi v. Rasik Lal Dhar and endorse the 
learned Judges’ observations.” X 

It would be seen from the above-mentioned authorities that the affidavit 
(exh. P-1) did not comply with the requirements of law as the major part of 
it, which was on information received from others was not verified by stating 
the source of information and the grounds of belief with sufficient particularity. 
That affidavit was no better than a mere scrap of paper and could not have 
any value as evidence in the case. Shri Soni, advocate for the plaintiff- 
opponent, did not dispute that this affidavit (exh. P-1) was not in accordance 
with the requirements of law. He, however, tried to support it on the ground 
that it is a common practice to resort to affidavit evidence in ex parte suits, as 
also in many other matters, and affidavits are filed by parties and accepted by 
Courts even though they do not conform with the requirements of law., “I am 
not aware if any such practice exists, but if it does, it is clearly unwarranted and 
ought to stop. In view of his emphatic assertion that it is a common practice 
to resort to affidavits which do not conform with the requirements of law, I would 
like to point out the correct position of law in connection with affidavits. 

What evidence means and includes, is described in s. 3 of the Indian Evi- 
dence Act, but affidavits are not included within that description. On the con- 
trary, affidavits have been expressly excluded by s. 1 of the Indian Evidence 
Act from the applicability of that Act. That means that affidavits cannot be 
used as evidence under any of the provisions of the Indian Evidence Act. Aff- 
davits can, however, be used as evidence, only under O. XIX of the Civil Pro- 
cedure Code. In accordance with O. XIX, r. 1, ofthe Civil Procedure Code, the 
Court has, for sufficient reasons, to pass an order that any particular fact or 
facts may be proved by affidavit. That would mean that affidavit evidence can- 
not be entertained unless the Court passes an order, for sufficient reasons, that 
any particular fact or facts may be proved -by affidavits. While passing an 
order under O. XIX, r. 1, to call for evidenée on affidavits, it is necessary to 
consider compliance with the proviso to r. 1, and with the requirements of r. 2, 
under O. XIX, as the circumstances of each case may require. I would also 
like to point out the decision in Kanhaiyalal v. Meghraj® wherein it was held 
that in cases where affidavits are filed in support of applications and are receiv- 
ed by the Court, the order receiving the affidavit is tantamount to passing an 
order under O. XIX, r. 1, of the Civil Procedure Code and complies with the 
Jaw. When an affidavit is filed, the Court official receiving it ought to see that 
it is properly drawn up and verified’ as per O. XTX, r. 3, of the Civil Procedure 
Code and the instructions in Chapter XXIII, Civil Manual, Vol. I. If it is not 
properly drawn up or verified, it ought not to be received and the parties should 
be required to file a proper affidavit. A Judge ought not to act upon an affida- 
vit which is not properly drawn up and verified in accordance with the require- 
thents explained in the rulings cited supra. 

It would also be necessary to remember the remarks of the Division Bench in - 
Sorabjs Medora v. Oriental IAfe Assurance Company® with respect to the un- 
desirability of prolix affidavits which contain a great deal of unnecessary and 
argumentative matter. 

The learned advocate for the plaintiff-opponent did not dispute that the aff- 
davit (exh. P-1) did not operate as evidence and when it is rejected, as it must 
be, there is no evidence in the case which would justify the ex parte decree, The 
application for revision is allowed, the judgment and decree passed by the Small 
Causes Judge are quashed and set aside and the small cause suit is remanded to 
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trial Court for a proper decision on merits in accordance with law: Under 
circumstances of the case, I make no order for costs. 


Application allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Chandrachud, y 


DWARKAS NATHAMAL v. BALKRISHNA BALIRAM.* 


Civil Procedure Code (Act V of 1908), O. II, r. 2—Suit by plaintif for mesne profits for 


particular year decreed—Suit for mesne profits for subsequent years filed by plaintif 
on same cause of action—Whether suit barred under O. II, r. 2. 


In February 1954 the plaintiff filed a suit against the defendants to recover mesne 
profits in respect of cerlain fields for the year 1950-51. The cause of action as set out 
inthe plaint was that the defendants were in wrongful possession of the fields and they 
had received the profits for that year. This suit was decreed. The plaintiff thereafter 
filed another suit against the defendants claiming mesne profits for the years 1951-52 
and 1952-53, alleging that the defendants were in wrongful possession for those two 
years and stated that the cause of action to recover mesne profits for the years arose on 
the last day of March in 1952 and 1953 respectively. On the question whether, this suit 
was barred under O. O, r. 2 of the Civil Procedure Code, 1908, by reason of the 
plaintiffs omission to include his claim for mesne profits for the years 1951-52 and 
1952-53 in the previous suit which was filed to recover mesne profits for the year 
1950-51 only:— 

Held, that the chuses of action for the two suits being identical and the plaintiff 
having omitted in his earlier Suit to ask for a larger and wider relief which he could 
have claimed, the omission would attract the consequences provided for under O. II, 
r. 2 of the Code, and 

that, therefore, the suit was barred. 

In order that the provisions contained in O. I, r. 2 of the Civil Procedure Code, 
1908, may apply, it is necessary ‘that in the earlier suit the plaintiff should have 
omitted to ask for a relief which arises out of the same cause of action which forms 


‘the foundation of the subsequent suit. Though the object of the Rule is to prevent 


multiplicity of litigation, the Rule can have no application if the causes of action for 
the two suits are different. The test of the application of O. I, r. 2 of the Code is 
not whether the plaintiff could not have avoided the fresh litigation by including in 
the earlier suit the relief which he seeks in the subsequent suit; the test rather is 
whether the relief which is claimed in the subsequent suit arises out of the same cause 
of action on which the first suit was founded, -It is only if this test is satisfied that the 
second suit would be barred under O, II, r., 2. 

Mohammad Khalil Khan v. Mahbub Ali Mian,’ Muhammad Hafiz v. Muhammad 
Zakariya}! Bhumanna v. Narayan,’ Dullabhbhat v. Gulabbhai' Naba Kumar v. 
Radhashyam’ Ramchandra v. Lodha, Ponnammal v. Ramamirda Aiyar,’ Channappa 
Girimallappa v. Bagalkot Bank' and Awadhut Amarsingh v. Janrao Rambhau,’ re+ 
ferred to. 


Tar facts appear in the judgment. 
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R. N. Deshpande, for the appellant. 
D. R. Baxy, for respondents Nos. 1 to 6 and 9. 
G. B. Gandhe, for respondents Nos. 2(b) to 2(d). 


CHANDRAOHUD J. The question which falls for decision in this Second 
Appeal is whether the suit filed by the appellant to recover mesne profits of 
the years 1951-52 and 1952-53 is barred under O. II, r. 2, of the Code of Civil 
Procedure by reason of a previous suit which was filed by him on February 
17, 1954, to recover mesne profits of the year 1950-51. 

Two agricultural lands bearing survey Nos. 41/1 and 66, situated at Brahma, 
District Akola, originally belonged to Uttanirao and others, In execution of 
a decree which was obtained by one Nathamal, the lands were put to sale and 
were purchased by the appellant who obtained actual possession thereof on 
August 5, 1950. Defendant No. 1 and the predecessors-in-title of some of 
the other defendants thereafter filed an application under O. XXI, r. 100, of 
the Civil Procedure Code stating that they were in lawful possession of the 
property and complaining that the appellant had unlawfully dispossessed 
them. That application was granted,'as a result whereof possession was res- 
tored to the defendants on July 16, 1951. The appellant then brought a suit 
under O. XXI, r. 103, of the Civil Procedure Code to establish his right to 
the present possession of the property. That suit was decreed and the ap- 
pellant regained possession on December 2, 1958. It shall have been noticed 
that as a result of the order which was passed in the proceedings taken by the 
defendants under O. XXI, r. 100, they were in possession from July 16, 1951, 
till December 2, 1953. On February 17, 1954, the appellant filed Civil Suit 
No. 12/B of 1954 against the defendants to recover mesne profits for the year 
1950-51. The cause of action as set out in the plaint was as follows: . 

(a) that though the plaintiff was put in possession ôf the fields on the 5th of August 
1950, the defendants continued to receive the Rene for the whole of the agricultural 
season of 1950-51; 

(b) that the defendants were in wrongful possessió of the fields for the year 1950-51; 
and 

(c) that the defendants were, therefore, liable to repay to the appellant the profits 

which they had made as persons in wrongful possession of the property. ' 
The suit was decreed on February 16, 1955. The appellant, thereafter, filed 
the present suit on March 7, 1955, claiming mesne profits for the years 1951-52 
and 1952-53. In para. 2, cl. (c) of the plaint, the appellant has repeated the 
basie allegations which he had made against the defendants in the earlier suit 
and has stated that the defendants were in wrongful possession of the pro- 
perty for the years 1951-52 and 1952-53. In para. 6 of the plaint which sets 
out the cause of action, it is stated that the cause of action to recover mesne 
profits for the year 1951-52 arose on March 31, 1952, ‘‘being the end of the 
agricultural year 1951-52’’, and that the: cause of action to recover mesne 
profits for 1952-53 arose on March 31, 1953, ‘‘which is the end of that agri- 
cultural year’’. 

The principal defence to the suit was that the claim for mesne profits for 
the years 1951-52 and 1952-53 should have been included in the earlier suit 
which was filed on February 17, 1954, for the mesne profits of the year 1950-51. 
It was contended on behalf of the defendants that the right to relief in the 
two suits arose out of the same cause of action and as the present claim could 
have been included in the earlier suit, the present suit was barred under OQ. II, 
r. 2 of the Code of Civil Procedure. The contention of the defendants has 
foùnd favotr with both the Courts below who have dismissed the suit on the 
narrow ground of the bar arising under O. II, r. 2. Being aggrieved by the 
deeree passed by the learned Additional District Judge, Washim, the plaintiff 
has filed this Second Appeal. 

The question which falls for determination is whether the present suit, 
which was filed on March 7, 1955, to recover mesne profits of the years 1951-52 
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and 1952-53, is barred under O. II, r. 2 of the Code of Civil Procedure by 
reason of the plaintiff’s omission to include this relief in the earlier suit which 
was filed on February 17, 1954, to recover mesne profits of the year 1950-51 
only. Order II, which deals with the frame of suits, provides by r. 1 that 
every suit shall as far as practicable be framed so as to afford ground for final 
decision upon the subjects in dispute and to prevent further litigation: con- 
cerning them. Sub-rule (7) of r. 2 provides that every suit must include the 
whole of the claim which the plaintiff is entitled to make in respect ct i'w 
cause of action. Sub-rule (2), which is the bone of contention Between the 
parties, says that where a plaintiff omits to sue in respect of or intentionally 
relinquishes any portion of his claim, he shall not afterwards sue in respect 
of the portion so omitted or relinquished. Sub-rule (3), which is in the 
nature of a corollary to sub-r. (2), provides that where a person entitled to 
more than one relief in respect of the cause of action omits, except with the 
leave of the Court, to sue for all such reliefs, he shall not afterwards sue for 
any reliefs so omitted. The explanation to r. 2, in so far as is material, pro- 
vides that successive claims arising under the same obligation shall be deemed 
to constitute but one cause of action. 

Mr. Deshpande, who appears in support of this appeal, contends that the 
cause of action for the suit of 1954 was essentially different from the cause 
of action for the present suit, and that, therefore, the provisions of O. II, r. 2 
can have no application. There can be no doubt that in order that the strin- 
gent provisions contained in O. II, r. 2 may apply, it is necessary that in the 
earlier suit the plaintiff should have omitted to ask for a relief which arises 
out of the same cause of action which forms the foundation of the subsequent 
suit. In other words, though the object of the rule is to prevent multiplicity 

. of litigation, the rule can have no application if the causes of action for the 
two suits are different. The*test of the application of O. II, r. 2 is not whe- 
ther the plaintiff could not have avoided the fresh litigation by including in 
the earlier suit the relief which he seeks in the subsequent suit; the test 
rather is whether the relief which is claimed in the subsequent suit arises 
out of the same cause of action on which the first suit was founded. It is only 
if this test is satisfied that the second suit would be barred under O. II, r. 2. 

To be able to deal with the contention of Mr. Deshpande, it is necessary 
to consider the question as to what primarily constitutes cause of action in a 
suit for mesne profits. The argument of the learned counsel is that the cause 
of action: to recover mesne profits for the year 1950-51 is different from the 
eause of action to recover mesne profits for the years 1951-52 and 1952-53, 
because, whereas in the earlier suit the plaintiff was called upon to prove that 
the defendants were in wrongful possession of the property for the year 1950- 
51, what the plaintiff is required to prove in the present suit in order to sup- 
port his claim to the decree of the Court is that the defendants were in wrong- 
ful possession of the property for an entirely different period, namely, 1951-52 
and 1952-53. This contention has been advanced by the learned counsel as 
a foundation in support of the plea that the evidence in the two suits would 
be essentially different and the argument proceeds that one of the tests for 
ascertaining the identity of the causes of action is whether the same evidence 
will sustain the claims in the two suits. I find it difficult to agree that the 
cause of action in the suit of the year 1954 was different from that in the pre- 
sent suit. The principles which are applicable in the decision of the question 
as to the identity of the causes of action are summarized in a judgment of the 
Privy Council in Mohammad Khalil Khan v. Mahbub Ali Mian.’ Those prin- 
ciples are: (1) that the correct test in cases falling under O. II, r. 2 is whether 
the claim in the new suit is, in fact, founded on a cause of action distinct 
from that which was the foundation of the former suit. (2) The cause of 
action means every fact which will be necessary for the plaintiff to prove, if 
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traversed, in order to support his right to the judgment. (3) I£ the evidence 
to support the two claims is different, then the causes of action are also differ- 
ent. (4) The causes of action in the two suits may be considered to be the 
same if in substance they are identical; and (5) The cause of action has no 
relation whatever to the defence that may be set up by the defendant, nor does 
it depend on the character of the relief prayed for by the plaintiff. Applying 
these tests to the facts of the present case, it seems to me clear that the right 
of the plaintiff to claim mesne profits of the years 1951-52 and 52-58 rests on 
the same féundation on which his right to recover the mesne profits of the 
year 1950-51 rests. In order to establish his right to the decree of the Court, 
what the plaintiff was required to prove in the earlier suit was: (a) that he 
was the rightful owner of the property, and (b) that the defendants were in 
wrongful possession thereof. It is these very facts which the plaintiff is re- 
quired to prove in the present suit. Mr. Deshpande urges that whereas the 
earlier suit could have been defeated by the defendants by establishing that 
they were not in possession for the relevant-year, namely, 1950-51, the present 
suit could be defeated only by showing that they were not in possession dur- 
„ing the years 1951-52 and 1952-58. The short answer which one can make to 
this argument is that a good or possible defence to the suit does not form a 
part of the cause of action for the suit, and as stated by the Privy Council, 
the cause of action has no relation to the defence that may be set up by the 
defendant. All that the plaintiff is interested in and is required to establish 
in the two suits is that he, being the rightful owner, is entitled to.be in pos- 
session of the property, that he has been unlawfully kept out of possession by 
the defendants and that, therefore, the defendamts are liable to make over the 
rents and profits which they have received or which, with reasonable diligence, 
they may have received. The circumstance that in the two suits the plain- 
tiff may be required to establish that the defendaht was in possession of the 
property during two different periods will not justify the conclusion that the . 
cause of action for the two suits is different. The cause of action is substan- 
tially identical in the two suits and it is no answer that because the periods 
covered by the two suits are different, therefore the suits are founded on dis- 
tinct causes of action. If the cause of action for the two suits is substantially 
identical, then the present suit would be clearly barred under O. I, r. 2 of 
the Code of Civil Procedure, for, as observed by the Privy Council in 
Muhammad Hafiz v. Muhammad Zakariya? (p. 15): 

« ..the cause of action is the cause of action which gives occasion for and forms the 
foundation of the suit, and if that cause enables a man to ask for larger and wider relief 
than that to which he limits his claim, he cannot afterwards seek to recover the balance 
by independent proceedings.” 

Some support to the conclusion to which I have come can be sought from 
the illustration to O. II, r. 2, though, of course, illustrations cannot control 
the meaning of the statute. The illustration shows that if a tenant is in 
arrears of rent, say, for the years 1905, 1906 and 1907, and if the landlord 
files in the year 1908 a suit to recover the rent only of the year 1906, a sub- 
sequent suit to recover the rent for the years 1905 and 1907 is barred. If 
Mr. Deshpande’s argument were to be accepted, the second suit for the rent 
of these years could not be barred because the years involved in the two suits 
are different. Whereas in the first suit the landlord had to prove that the 
tenant was in possession of the property in the year 1908 and had failed to 
pay rent for that year, the landlord would be required to prove in the subse- 
quent suit that the tenant was in possession of the property in the years 1905 
and 1907 and had not paid rent for those years. The mere circumstance that 
it was necessary to prove the possession of the defendants and their default 
for different years was obviously not deemed to be a circumstance affecting 
the identity of the causes of action in the two suits. In the present case, when 
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the appellant instituted the earlier suit in 1954, he could have claimed the 
mesne profits of the years 1951-52 and 1952-53 which he is now attempting 
to recover. In my opinion, the causes of action for the two suits being iden- 
tical and the appellent having omitted, in his earlier suit, to ask for a larger 
and wider relief which he could have claimed, the omission must attract the 
consequences provided for under O. II, r. 2 of the Code of Civil Procedure. 

Mr. Deshpande says that the view indicated above is contrary to a decision 
of Badkas J. in Bhumanna v. Narayan.? The facts of that case are that on 
March 31, 19538, the plaintiff filed a suit for mesne profits of the pear 1949-50. 
Subsequently, he filed three separate suits to recover mesne profits of the 
years 1950-51, 1951-52 and 1952-53. It was contended on behalf of the de- 
fendants that the three subsequent suits were barred under O. II, r. 2 of the 
Code of Civil Procedure, as the claim in respect of those years could have been 
included in the earlier suit. The contention was repelled by Badkas J. on 
the ground that (p. 271): 

“ ,.The cause of action for claiming mesne profits for each successive year would 
thus arise separately in each year when the defendants wrongfully received the profits.” 
According to the learned Judge, the claim in the two suits pertained to differ~ 
ent periods-and was, therefore, based on different causes of action. In a 
passage at page 271 of the report, the learned Judge says: 

« "It is clear that the claim for mesne profits can arise only when the defendant 
wrongfully appropriates the profits from the property in respect of which a claim is made. 
Mesne profits of property mean those profits which the person in wrongful possession of 
property actually received or might with ordinary diligence have received therefrom. 
Therefore, a right to claim mesne profits by a suit can accrue only when the person in 
wrongful possession of the property has actually received such profits. The crops from 
the lands were appropriated by the defendants in each year separately after the crops were 
harvested. The cause of action for claiming the mesne profits for each successive year 
would thus arise separately in each year when the defendants wrongfully received the 
profits. Even under art. 109 of the Limitation Act, the limitation for filing a suit for mesne 
profits begins from the date when the profits are received by the defendants. As the 
cause of action in respect of the mesne profits of each year has separately accrued, it was 
open for the plaintiffs to file a suit for claiming mesne profits in respect of each year 
separately. It cannot, therefore, be said that the four suits are based on the same cause 
of action.” 

With great respect, I am unable to agree with the view which the learned 
Judge has taken. It is clear from the passage quoted above that the basis of 
the view is that ‘‘the claim for mesne profits can arise only when the defen- 
dant wrongfully appropriates the profits from the property in respect of 
which a claim is made’’. In the first place, in order to sustain a claim for 
mesne profits, it is not necessary that the defendant must wrongfully appro- 
priate the profits of the property in respect of which a claim is made. What 
the plaintiff is required to establish in a suit for mesne profits is that the 
defendant is in wrongful possession of the property, and if that fact is esta- 
plished then the profits which the defendant has received or which he may 
with reasonable diligence have received must be paid to the plaintiff. Secondly, 
to hold that what gives rise to a right to claim mesne profits is the appropria- 
tion of the profits by the defendant and that ‘‘a right to claim mesne profits 
by a suit can acerue only when the person in wrongful possession of the pro- 
perty had actually received such profits’’, is to ignore that the liability of the 
defendant to pay mesne profits is not dependent upon the actual receipt of 
the profits. Section 2, cl. (12) of the Code of Civil Procedure defines ‘mesne 
profits’ as profits which are either actually made or which might with reason- 
able diligence have been made by the person in wrongful possession of the 
property. Then again, the reference made by the learned Judge to art. 109 
of the Limitation Act is, with respect, not apposite, because, column (3) of 
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the several articles in the Ist Schedule to the Limitation Act concerns itself 
with the “‘time from which period beging to run’’ and not with the date on 
which the cause of action for the suit accrues. The only implication of the 
third column of art. 109 is that a suit which is filed more than three years 
after the date on which the defendant received the profits would be barred by 
limitation. As stated by Sir John Beaumont in Dullabhbhat v. Gulabohai+ : 


. art. 109 does not provide that the starting point of time for the recovery of mesne 

mer wrongfully received shall be the date when the cause of action to recover those 
profits arose; the starting point is the date when the profits were received.” 
In coming to the conclusion that the cause of action for claiming mesne pro- 
fits for each successive year is different, Mr. Justice Badkas seems to have 
been partly influenced by the consideration that a suiti to recover mesne pro- 
fits would be barred if it was not filed within three years of the date on which 
the profits were actually received by the defendant. As I have stated earlier, 
and’ as is clear from the observations of Beaumont C.J., the starting point of 
limitation for a suit to recover mesne profits may be the date on which the 
profits are received by the wrongful occupier and yet the cause of action for 
a suit to recover mesne profits may not nécessarily be the date on which! the 
profits are thus received. 

I should have hesitated to take a view different from the one which has 
been taken by a Court of co-ordinate jurisdiction, but it does not seem neces- 
sary to refer the matter to a larger Bench, for, there are two decisions the 
ratio of which is clearly contrary to the decision of Mr. Justice Badkas. The 
first of those cases is a decision of the Privy Council reported in Naba Kumar 
v. Radhashyam.® In that case, appellant No. 1 who was a trustee for the 
mortgagors of a mortgage decree as also of certain properties which he had 
purchased in the name of his wife at a Court-salp, was ordered to transfer 
the mortgage decree and the properties to the plaintiffs, upon their recouping 
to him the sum which he had paid for the purchase of the decree and the 
amount which he had to expend for saving the properties from being pro- 
ceeded against in certain execution proceedings. The respondents: before the 
Privy Council had filed a suit in the year 1924 for a declaratory relief with- 
out ın the first instance praying for the assignment of the mortgage decree. 
They subsequently amended the plaint and prayed for assignment which 
prayer was granted by the trial Court. They were, however, dissatisfied with 
the decree and in the memorandum of appeal which they presented in the High 
Court, they specifically asked for the conveyance of the properties ‘‘with neces- 
sary accounts’’, The High Court varied the decree by issuing a direction that 
‘the property should be conveyed to the respondents but no order for accounts 
was made. The respondents, thereafter, brought a fresh suit on the allega- 
tion that after the execution purchase of the properties by the appellant, the 
latter was in receipt of the rents and profits, and that, therefore, he was liable 
to pay the same to the respondents. On these facts, it was held by the Privy 
Council that the two suits were based on the same cause of action as ‘‘the 
right to the rents and profits rested on the same foundation of facts and law 
as the right to have the purchases of the decree and of the properties de- 
elared to be purchases for the mortgagors.’’ Their Lordships have observed in 
the judgment that the relief which was asked for in the subsequent suit ‘‘could 
have been claimed in the previous suit’’ and as the plaintiffs had failed to so 
claim it, the relief could not be claimed in the subsequent suit by reason of the pro- 
visions contained in O. II, r. 2. Mr. Deshpande argues that the question in- 
volved before the Privy Council was different, as the Privy Council was not 
concerned with successive suits for mesne profits. Mr. Deshpande is right 
that the Privy Council was dealing with a different kind of suit, but it seems 
to me clear that the decision of Badkas J. is contrary to the ratio of the deci- 
sion of the Privy Council. In ‘this behalf, it would be useful to call atten- 


4 (1987) 40 Bom, L.R. 100, at p. 103. 5 [1981] ALR. P.O. 229. 
B. L, R.—88 
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tion to two decisions of our own Court, which may facilitate a clearer appre- 
ciation of the ratio of the Privy Council decision. In Ramchandra v. Lodha® 
a Division Bench consisting of Sir Norman Macleod C.J. and Shah J. had 
held that the omission to sue for mesne profits for a period prior to the ,date 
of the suit by which the plaintiffs asked for possession of immovable property 
does not bar.a subsequent suit for mesne profits. In that case, the plaintiff 
who had purchased a house in March 1921 filed a suit for possession of the 
house and obtained a decree. He thereafter filed another suit tô recover rent 
of the house which had accrued due prior to the date of the institution of the 
suit for possession. It was held that the claim for possession and the claim 
for rent prior to the suit for possession are based on separate causes of action and 
that there was no obligation on the plaintiff to join these two different causes of 
action.in the same suit. In coming to this conclusion, the learned Judges 
relied upon the decision of a Full Bench of the High Court of Madras re- 
ported in Ponnammal v. Ramamirda Avyar? in which it was held that: œ 

“Where a plaintiff sued for possession of lands only when he might have joined in 
the same action claims for mesne profits and damages, it was open to him to bring a 
„subsequent suit against the same defendant for the profits which became payable before 
the institution of the former suit and which might have been included in such suit.” 
After the decision in Ramchandra v. Lodha, came the decision of the Privy 
Council in Naba Kumer v. Radhashyam referred to above. In 1941, a 
question similar to the one which was decided in Ramchandra v. Lodha arose 
before a Division Bench of this Court, which held in Channappa Girimallappa 
v. Bagalkot Bank® that the decision in Ramchandra v. Lodha was irreconcil- 
‘able with the decision of the Privy Council in Naba Kumar v. Radhashyam 
‘and that in view of the Privy Council decision, the proper view to take was 
that the right to the rents and profits of the properties wrongfully alienated 
rested on exactly the samé facts and law as the claim™to the corpus of those 
‘properties and that a subsequent suit for mesne profits which could have been 
claimed in the earlier suit for possession was barred under O. II, r. 2 of the 
Code of Civil Procedure. Sir John Beaumont, who delivered the judgment 
of the Bench, observes in the judgment that it was difficult to reconcile 
Ramchandra v. Lodho with the opinion of the Privy Council and that the 
reliance which was placed in Ramchandra’s case on the provisions contained 
in O. II, r. 4 was misplaced. The learned Chief Justice has also observed 
‘that it may well be that the expression ‘‘cause of action’? in O. II, r. 2 has 
a wider meaning than the similar expression used in O. II, r. 4, and the provi- 
sions in the latter rule which says that 

“No cause of action shall, unless with the leave of the Court, be joined with a suit for 
the recovery of immoveable property, except— 

(a) claims for mesne profits or arrears of rent in respect of the property claimed or 
‘any part thereof...”, ; 
mày have been inserted out of abundant caution without intending to lay 
‘dawn: that the causes of action for possession and for mesne profits or for 
-arrears of rent were distinct. Now, if causes of action in a suit for possession 
and in a suit for mesne profits are not distinct, then it would be difficult to 
hold that the causes of action in two separate suits for mesne profits between 
the same parties, though for different periods, would be distinct. The cause 
‘of action is what gives occasion for and forms the foundation of the suit; the 
eause of action is something different from the starting point of limitation; 
and the cause of action in a suit for mesne profits is not the actual receipt of 
the profits by the person in wrongful possession as held by Badkas J. but the 
cause of action is the wrongful possession of the defendant. If in respect of 
any particular year the defendant could show that he himself was ousted -by 
a third party, or that he was not in possession, the liability of the defendant 
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to that extent may cease; but the answer made by the defendant or a possible 
defence to the suit which may be open to the defendant cannot form a part 
of the cause of action of the plaintiff. 

The other decision to which reference must be made is the one in Awadhut 
Amarsingh v. Janrao Rambhau.2 One of the questions which the learned Judge 
referred to the Division Bench by his order of reference dated April 15, 1956, was 

“where once a suit for possession and future mesne profits is decided, can a subsequent 
suit lie under Order 2, rule 2, Civil Procedure Code, for past mesne profits prior to the 
date of the institution of the first suit.” 

Unfortunately, the judgment of the Division Bench is not available as the 
record: of the appeal was transferred to the High Court of Madhya Pradesh, 
but it is clear from the final judgment of Kotval J. dated August 31, 1956, 
‘that the Division .Bench consisting of Hidaytullah C.J. and Mangalmurti J. 
took the view that as the plaintiff had failed to ask for past mesne profits in 
the earlier suit, the subsequent suit for that relief was barred under O. II, 
r. 2. The ratio of this decision is clearly contrary to the decision of Badkas J. 

For these reasons, I am of the opinion that the present suit which was filed 
by the appellant on March 7, 1955, to recover mesne profits of the years 
1951-52 and 1952-53 is barred under O. II, r. 2 of the Code of Civil Procedure, 
as the appellant had omitted to claim those mesne profits in the earlier suit 
which he had filed on February 17, 1954, in which he only claimed the mesne 
profits for the year 1950-51. To ‘permit successive suits for mesne profits to 
be filed in such circumstances is to permit the plaintiff to sue subsequently in 
‘respect of a portion of the claim which he was entitled to make in the earlier 
suit and which arose out of the same cause of action but which he had omitted 
to make. 

The appeal will, therefore, be dismissed and the decree passed by the learned 
Additional District Judge will be confirmed. There will, however, be no order 
as to costs. 


Appeal dismissed. 


Before Mr. Justice V. S. Desai. 


EKNATH DAYARAM WANI v. KISHORDAS THAKURDAS SHETH.* 


Bombay Agricultural Debtors Relief Act (Bom. XXVIII of 1947), Secs. 52, 51A, 2(3)—Indian 
Limitation Act (IX of 1908), Sec. 14—Period during which revision application pro- 
secuted in High Court, whether excludable in computing. period of limitation under 
s. 52 of Bom. Act XXVIII of 1947—-“Court in appeal”, in s. 52, meaning of—Construc- 
tion of statute—Provisions of limitation, mterpretation of. 


The period during which a revision is prosecuted in the High Court from the deci- 
sion of the District Court in appeal under s. 43 of the Bombay Agricultural Debtors 
Relief Act, 1947, is included in the period which s. 52 of the Act permits to be exclud- 
ed in the computation of the period of limitation for a suit or proceeding referred to 
in that section. 

The expression “Court in appeal” in s. 52 of the Bombay Agricultural Debtors Relief 
Act, 1947, has been used in a wider sense and includes any Court, which has the 
power to bring under review or revision a decision of an inferior Court and will in- 
clude the High Court exercising its power of revision under the Civil Procedure Code, 
1908. 


Venkatragayya Appa Row v. Murala Sriramalu,’ Venkataswami v. Sara Bai’ Lal 


9 (1956) Second Appeal No. 342 of 1950, Civil Appeal No. 63 of 1960, confirming the 
decided by Kotval J., on August 31, 1956 order passed by T. D. Patankar, Civil Judge, 
(Unrep.). Junior Division, Erandol, in Regular Darkhast 

“Decided, January 29,1963. Second Appeal No. 277 of 1956. 

No. 966 of 1961, against the decision of S. 1 (1912) 17 IQ. 593. 
Sikandar Ali, Assistant Judge, Jalgaon, in 2 [1943] A.I.R. Mad. 688. 
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Bihari Lall v. Bani Mahava; Perumal v. Pandaram,' Chhuttam Lal v. Dwarka Prasad, 
and Larmandas v. Chunnilal,’ referred to. 

Narayan v. Hari’ and Sipahimalani v. Fidahussein,’ distinguished. 

In construction of statutes a construction, which yields to a fair and rendonabie 
meaning, is more readily to be accepted than one which leads to curious or anomalous 
results and in interpreting provisions of limitation, that interpretation which saves a 
remedy would be preferable to one which seeks to kill it. 


-~ ` Tu facts appear in the judgment. ° 


.. N. D. Hombalkar, for M. V. Paranjpe, for the appellants. 
VN. Ganpule, for K. J. Abhyankar, for respondent No. 1. 


V. S. Desar J. The short question involved in this second appeal is whether 
the time taken in prosecuting a revision application against the appellate deci- 
sion in a Bombay Agricultural Debtors Relief proceedings could be excluded 
in computing the limitation for the execution application, which the decree- 
‘holder has filed in the present case. An instalment decree was passed in favour 
.of the decree-holder on January 18, 1941. The first Darkhast in execution of 
„this decree was given on March 15, 1944, and it was disposed of on February 
21, 1945. Subsequent thereto on July 30, 1947, the Bombay Agricultural Deb- 
tors Relief Act was introduced and the ‘decree-holder made an application to 
the Bombay Agricultural Debtors Relief Court for the adjustment and re- 
covery of his decretal debt. In these proceedings, on February 8, 1955, the 
‘jJudgment-debtors were held not to be debtors under the Bombay Agricultural 
Debtors Relief Act. They appealed against the said decision and the appeal 
was dismissed on April 11, 1956. They thereafter filed`a Civil Revision Ap- 
-plication to the High Court and that application was rejected on September 
5, 1956. Thereafter bn November 26, 1956, the present Darkhast No. 277 of 
1956 was filed by the heirs of the decree-holders. It was contended by the 
judgment-debtors that the Darkhast was barred by time. The decree-holders 
sought to save the bar of limitation by the exclusion of the time during which - 
the Bombay Agricultural Debtors Relief Act proceedings were continuing in- 
cluding the time between April 11, 1956 and September 5, 1956, during 
which the revision application in the said proceedings was pending in the High 
Court. It is undisputed that if the decree-holder is entitled to the exclusion 
of the said entire period, his Darkhast would be in time. 

It was contended ‘on behalf of the judgment-debtors that under s. 52 of the 
‘Bombay Agricultural Debtors Relief Act exclusion of time is allowed only in 
‘respect of the period during which the proceedings under the Bombay ‘Agri- 
-cultural Debtors Relief Act were pending either before the Bombay Agricul- 
tural Debtors Relief Court or in the Court of appeal. The period taken in 
_the revision application proceedings against the decision of the appellate Court 
,in the Bombay Agricultural Debtors Relief Act proceedings was not allowed 
to be excluded under s. 52 ‘of the Bombay Agricultural Debtors Relief Act and 
if the said period is not available for exclusion in the computation of the period 
of limitation, the present Darkhast would be barred by time. This contention 
. was negatived by both the Courts and in my opinion rightly. Under s. 51(A) 
of the Bombay Agricultural Debtors Relief Act the jurisdiction of the Civil 
_Court to entertain or proceed with any suit or proceeding in respect of any 
matter, which is pending before the Court under the Bombay Agricultural 
Debtors Relief Act is taken away. The pendency of the matter before the 
: Court under the said Act continues upto the point when a finality attaches to 
the decision in the said proceedings. It cannot be denied that a Civil Revi- 
sion Application is capable of being entertained against an appellate decision 
of the Bombay Agricultural Debtors Relief Court and it is the decision in the 

3 [1949] A.LR. Pat. 203. 8 Man A.LR. Nag. 17 


4 [1951] A.LR. T.C. 26. 7 (1980) 32'Bom. L.R. 1186. 
5 [1938] All. 192. 8 (1955) 58 Bom, L.R. 844. 
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Civil Revision Application, in case it is filed, that marks the termination of 
the Bombay Agricultural Debtors Relief proceedings. By reason of the pro- 
visions of s. 51(A), therefore, the decree-holder was not entitled to prosecute 
his darkhast in the Civil Court until the revision application was decided. In 
view of the prohibition introduced by s. 51(A) in the matter of instituting or 
prosecuting a suit or a proceeding in a Civil Court in matters which on the 
introduction of the Bombay Agricultural Debtors Relief Act were required to 
be taken to the Courts under that Act, provision is made in s. 52 of the Bombay 
Agricultural Debtors Relief Act for the exclusion of the time taken in the 
proceedings under the Bombay Agricultural Debtors Relief Act in computing 
the period of limitation for such suits or proceedings in case they remain avail- 
able to the parties on the termination of the Bombay Agricultural Debtors 
Relief Act proceedings. Having regard to the intention and object in enacting 
the said provision, it would appear that the time, which it would permit to be 
excluded, would be the entire period for which the proceedings continued 
under the Bombay Agricultural Debtors Relief Act and not only a part of 
such time. It is, however, argued that the language used in the said section 
permits the exclusion of the time spent in the Court of first instance and the 
Court of appeal only and not the further time taken in the revision from the 
decision of the appellate Court. Now, what the section says is ‘‘the period 
during which the proceedings in respect of such debt were prosecuted before 
the Court or the Court in appeal shall be excluded’’. The Court referred to 
in the provision is undoubtedly the Court as defined in s. 2(3) of the Bombay 
Agricultural Debtors Relief Act. The Court in appeal, it is said, is the Dis- 
trict Court to which an appeal from the decision of the Bombay Agricultural 
Debtors Relief Court lies under s. 43 of the Act. It is, therefore, argued that 
the period referred to in the said section is the period taken in the Bombay 
Agricultural Debtors Relief Court and in the Distrift Court in the appeal from 
the decision of the trial Court. The section, it must be noted, does not speak 
of the period during which the appeal was prosecuted but it speaks of the 
period during which the proceeding in the Court in appeal was prosecuted. 
If the expression ‘‘Court in appeal’’ is taken to mean the Court to which an 
appeal has been prescribed under the Act, the period during which the pro- 
ceeding was prosecuted in the Court in appeal would mean the period taken 
in prosecuting the appeal in the District Court. If, on the other hand, the 
expression ‘‘Court in appeal’’ can have a wider meaning as any Court, which 
has the power to bring under review or revision the decision of an inferior 
Court, the language used in the section will include the period, which was spent 
in prosecuting the revision in the High Court as well. I see no reason why such 
wider meaning cannot be given to the said expression in the provision under’ 
consideration. On the other hand, it seems to me that there is a very strong 
reason why such a wider meaning is required to be given to the said expres- 
sion if at all it is possible in view of the effect of s. 51(A). That section, as 
I have already pointed out, prohibits the prosecution of a suit or proceeding , 
while the Bombay Agricultural Debtors Relief Act proceedings are continuing 
in respect of the matter and the curious result that may follow from accepting 
a narrower meaning for the expression ‘‘Court in appeal” will be that while 
the suitor cannot prosecute his suit or proceeding in the ordinary Civil Court 
while the revision application in the Bombay Agricultural Debtors Relief pro- 
ceedings is pending in the High Court, limitation will continue to run against 
him and will' even make the remedy unavailable to him when the said revision 
is over. One may legitimately presume that such unfair result could not have 
been intended by the Legislature in enacting s. 52. It cannot be denied that 
in construction of statutes a construction, which yields to a fair and reason- 
able meaning, is more readily to be accepted than one which leads to curious 
or anomalous results and in interpreting provisions of limitation, the inter- 
pretation which saves a remedy would be preferable to one which seeks to kill 
it. That a wider connotation of the expression ‘‘Court in appeal’’ as mean- 
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ing a higher Court, which has the power to bring under review the decision 
of an inferior Court, is possible, can be seen from the decision of several Courts 
dealing with the provisions of s. 14 of the Indian Limitation Act. The provi-- 
sions of that section, so far as the point beford me is concerned, is analogous 
to the provisions of s. 52 of the Bombay Agricultural Debtors Relief Act and 
purports to exclude, subject to the fulfilment of certain other conditions with 
which we are not concerned, the period for which the suitor was prosecuting 
another civil proceeding in the Court of first instance or in the Court of 
appeal. On the interpretation of the expression ‘proceeding in “a court of 
appeal’ appearing in the said provision, there is almost an unanimity of judi- 
cial opinion that the expression ‘Court of appeal’ would mean a higher Court, 
which has the power to bring under review the decision of an inferior Court 
and will, therefore, include the High Court exercising its power of revision 
under the Civil Procedure Code. (See Venkatragayya Appa Row v. Murala 
Sriramalu,’ Venkataswami v. Sara Bai,2 Lal Bihari Lall v. Bani Mahavas, 
Perumal v. Pandaram,4 Chhuttam Lal v. Dwarka Prasad? and Lacmandas v. 
Chunnilal.®) It may be pointed out that the expression in s. 14 of the Limita- 
tion Act is ‘‘Court of Appeal’’, while the expression in s. 52 of the Bombay 
Agricultural Debtors Relief Act is ‘Court in appeal’, but that, in my opinion, 
makes no difference and in the context of the provisions of ss. 51A and 52 I 
do not think that any different meaning is intended for the expression ‘Court 
in appeal’ used in s. 52A from the meaning of the expression ‘Court of appeal’ 
used in s. 14 of the Limitation Act. In my view the expression ‘Court in 
appeal’ in s. 52 of the Bombay Agricultural Debtors Relief Act is used in a 
wider sense to mean a Court, which has the power to bring under review or 
revision a decision 9f an inferior Court and consequently the period during 
‘which a revision is prosecuted in the High Court from the decision of the 
District Court in appeal unfler s. 43 of the Act is included in the period which 
the said section permits to be excluded in the computation of the period of 
limitation for a suit or proceeding referred to in the said section. 

The learned advocate for the appellant has invited my attention to a deci- 
sion of this Court in Narayan v. Hart’ in support of his submission that the 
view that I am inclined to take in the present case is inconsistent with the view 
expressed in the said decision. In that case, in the computation of the period 
prescribed under art. 11A of the Limitation Act for a suit contemplated under 
O. XXI, r. 108, of the Code of Civil Procedure, the time during which the 
plaintiff had prosecuted a revision in the High Court against the order made 
under O. XXI, r. 99, was sought to be excluded. It was held that the period 
sought to be excluded could not be allowed under s. 14 of the Limitation Act. 
The decision was, however, not based on the ground that the ‘Court of appeal’ 
would not include the High Court in its revisional jurisdiction. The ratio of 
the decision was that the proceeding of the revision application could not be 
said to have been prosecuted in good faith. The learned advocate is, there- 
. fore, not right in saying that the decision in that case is inconsistent with the 
view which I am taking. Another case to which he has referred is Sipahima- 
lant v. Fidahussein® In that case the distinction between a revision and an 
appeal and that between the revisional and the appellate jurisdiction have 
been considered in the context of the question, which was before the Court, 
namely, whether the order of the Custodian had merged in the revisional order 
passed by the Custodian General. What has been argued, relying on that 
case, is that since there is difference between an appeal and a revision, the ex- 
pression ‘Court in appeal’ cannot include a Court exercising revisional Juris- 
diction. Now, nobody disputes that there is a difference between a revision 
and an appeal, but that does not mean that the expression ‘proceeding in a 
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Court in appeal’ in the context of a given provision cannot include a proceed- 
ing in revision in a higher Court from the decision of an inferior Court. The 
ease cited by the learned advocate is, therefore, no authority for the proposi- 
tion which he has sought to make. Both the eases referred to by the learned 
advocate do: not, therefore, help him. 

In the result, "therefore, the appeal fails and is dismissed with costs. 


Appeal dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Wagle. 


VITHALRAO RAJARAM HINGWE v. M. K. JOSHI.* 


Representation of the People Act (XLIII of 1951), Secs. 116A, 115, 98(a), 90(3), 117—Order 
dismissing application made under s. 115—Whether such order appealable under 
a. 116A. 


An order passed by the Election Tribunal dismissing aw application for substitution 
made under s. 115 of the Representation of the People Act,,1951, is not appealable to 
the High Court under s. 116A of the Act. 

C. P. Tripathi v. Shiv Prasad Chanpuria’ and Harish Chandra Bajpai v. Triloki 
Singh,’ referred to. 


Tre facts appear in the judgment. 


B. B. Mandlekar, for the appellant. 
B. A. Masodkar and C. 8. Dharmadhikari, for respondent No. 2. 
e 


Korvau J. This appeal has been filed under the provisions of s. 116A of 
the Representation of the People Act, 1951, and a preliminary objection has 
been taken to its maintainability. The circumstances under which the preli- 
minary objection comes to be raised are as follows :— 

Respondent No. 2 Narayan Rajaram Kale and respondents Nos. 3 to 5 and 
one Mahadeo Tukaram Thakre were candidates for the election from the Arvi 
constituency to the Legislative Assembly of the State of Maharashtra at the 
last general elections. The election was held on February 22, 1962. Respon- 
dent No. 2 Narayan was declared elected. He got 26,337 votes, whereas 
Mahadeo Tukaram Thakre got 25,156 votes. After the declaration of the re- 
sult, Mahadeo Thakre filed an election petition which was referred by the Elec- 
tion Commission for disposal to the Election Tribunal at Wardha. During 
the pendency of the election petition Mahdeo Thakre passed away on August 
26, 1962, and consequent upon his passing away, the election petition abated 
under the provisions of s. 114 of the Representation of the People Act. The: 
Tribunal declared the petition to have abated and on August 31, 1962, ordered 
that the notice of abatement should be published in the Official Gazette under 
8. 114 of the Act. The Tribunal also ordered that the case may be put up 
after the publication of the notice in the Official Gazette for proper orders. 
The notice was published in the Maharashtra Government ‘Gazette on Septem- 
ber 18, 1962. 

Now, s. 115 of the Representation of the People Act requires that after a 
notice of abatement of an election petition is published under s. 114, 

“ ..any person who might himself have been a petitioner may, within fourteen days 
of such publication, apply to be substituted as petitioner and upon compliance with the 
conditions of section 117 as to security shall be entitled to be so substituted and to conti- 
nue the proceedings upon such terms as the Tribunal may think fit.” 


“Decided, March 14, 1963. First Appeal 1 (1059) 21 E.L.R. 172, 8.C. 
No. 11 of 1963. 2 (1956) 12 E.L.R. 461, 8.0. 
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Relying upon this provision of the Act, the appellant Vithal Rajaram Hingwe, 
applied on September 26, 1962, to be substituted in place of the original peti- 
tioner who had passed away. In his application the appellant alleged that 
he had fulfilled the conditions of s. 177 of the Act as to the deposit of Rs. 2,000 
as security for the costs of the petition. 

The application for substitution was opposed by the returned candidate 
Narayan Kale on several grounds, two of which ultimately came, to be deter- 
mined by the order impugned in this appeal. The first objection taken to the 
substitution of the appellant was that he was not a person ‘‘who*might him- 
self have been a petitioner’’ as required by s. 115 and therefore he was not 
entitled to be substituted. The Tribunal overruled this objection and held that 
the appellant was a competent person to be substituted in place of the de- 
‘ ceased petitioner. The other objection succeeded. It was the objection under 
s. 117 of the Act. It was contended that the treagury challan showing the de- 
posit of an amount of Rs. 2,000 by the appellant was not a receipt as required 
by s. 117 but only showed a deposit in the State Bank of India who were the 
agents of the Government Treasury and, therefore, the deposit was not in com- 
pliance with s. 117. The application for substitution was Jiable to be dis- 
missed upon the short’ ground that it did not comply with the requirements 
of s. 117 and therefore of s. 115. It was this objection which was upheld and 
against which the appellant has filed the present appeal. 

Before the appeal could be heard a preliminary objection to its maintain- 
ability has been raised on behalf of respondent) No. 2. The objection is that 
the order passed by the Tribunal against which the present appeal has been 
filed is not an appealable order having regard to the provisions of s. 116A. 
Possibly, anticipating such an objection, the appellant has at the foot of his 
memorandum of appeal made a prayer in para. 7 that the memorandum of appeal 
should alternatively be treated as an application for a writ of certiorari or a 
writ of mandamus, as the case may be, and relief should be granted to him under 
the provisions of art. 227 of the Constitution, and in the second alternative, 
that the appeal be treated as a revision under s. 115 of the Code of Civil Pro- 
cedure and be disposed of as such. In' view of these alternative prayers, we 
asked Mr. Masodkar, who appears on behalf of respondent No. 2, whether he 
was seriously pressing the preliminary objection; and Mr. Masodkar stated 
that he wants a decision upon ‘the question. There is no dispute as to the 
jurisdiction of this Court to dispose of the question acting under our consti- 
tutional powers; but go far as the right of the appellant to file an appeal under 
s. 116A of the Representation of the People Act is concerned, since the preli- 
minary objection has been pressed we would briefly state our decision. 

Section 116A of the Act states the right of appeal in the following words: 

“ILIGA. Appeals against orders of Election Tribunals. 

(1) An appeal shall lie from every order made by a Tribunal under section 98 or sec- 
tion 99 to the High Court of the State in which the Tribunal is.situated...” 
With the other provisions of the section we are not here concerned. Turning 
to the provisions of ss. 98 and 99 referred to in sub-s. (J) of s. 116A, it is 
conceded by Mr. Mandlekar on behalf of the appellant that the order im- 
pugned im this appeal would not attract the provisions of any of the clauses 
of s. 99. Therefore, he has to fall back upon the provisions of s. 98, and even 
so far as the provisions of s. 98 are concerned it is conceded that cls. (b) and 
(c) thereof would not be attracted, because the subject-matter of the order 
impugned in this appeal cannot possibly fall within the ambit of these clauses. 
Mr. Mandlekar, however, relied upon the provisions of cl. (a) of s. 98 and that 
clause reads as follows: 

“98. Decision of the Tribunal.—At the conclusion of the trial of an election petition 
the Tribunal shall make an order— 

(a) dismissing the election petition; or...” 

Now, no doubt, a mere perusal of the order passed by the Tribunal (we shall 
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presently quote the operative part of it) shows that in terms the Tribunal did 
not dismiss the election petition or even purport to dismiss it. Therefore, if 
the terms of the impugned order were to be looked at, the order could not be 
said to fall within the provisions of s. 98(a) at all and would not therefore 
be appealable under s. 116A(/). But Mr. Mandlekar has relied upon other 
provisions of the Act and the crucial provision upon which he relies is that 
contained in sub-s. (3) of s. 90. 

Section 90 deals with the ‘‘Procedure before the ‘Tribunal?’ and in AE 
provisions tlereof it has undergone within the last few years radical amend- 
ment. Sub-section (3) was itself amended by Act XXVII of 1956 and Act 
XL of 1961; but-the Explanation which is to be found at the foot, of it, was 
added by s. 28 of Act LVIII of 1958, and along with the Explanation the sub- 
section now reads: 


“The Tribunal shall dismiss an election petition which does not comply with the pro- 
visions of section 81, or section 82 or section 117 notwithstanding that it has not been 
dismissed by the Election Commission under section 85. 

Explanation.—An order of the Tribunal dismissing an election petition under this sub- 
section shall be deemed to be an order made under clause (a) of section 98.” 

Therefore, an order passed under sub-s. (3) of s. 90 is, by virtue of the Ex- 
planation, deemed to be an order under s. 98(a@) and would, therefore, become 
appealable under s. 116A. 

The further question that arises for determination here is whether the order 
impugned in the present appeal is an order under s. 90, sub-s. (3). Now, 
sub-s. (3) of s. 90 refers to an order dismissing an election petition which 
does not comply with the provisions of s. 81 or s. 82. Iț is thus only an order 
consequential upon non-compliance with ss. 81 or 82 which is deemed to be an 
order under s. 98(a@) and therefore appealable under s. 116A. 

In the unamended s. 90(3) there was an express*reference to s. 117 but with 
effect from Septemben 20, 1961, those words were omitted by s. 19 of Act XL 
of 1961. Thus, there is no reference to s. 117 in sub-s. (3) of s. 90 after its 
amendment by Act XL of 1961, or in ss. 81 or 82. In other words, an order 
not complying with s. 117 simpliciter would not now be an order to which the 
Explanation to sub-s. (3) of s. 90 would be attracted and, therefore, it would 
not be deemed to be an order made under s. 98(a@) and would not therefore be 
appealable under s. 116A. This deliberate omission of s. 117 from s. 90(3) by 
an amendment in itself would show that where the Tribunal dismisses a peti- 
tion for non-compliance with s. 117, the order would not be an appealable 
order. 

Mr. Mandlekar on behalf of the appellant concedes that s. 90(3) in literal 
terms would not apply to this case, but he has sought to bring the order under 
sub-s. (3) of s. 90 by invoking the provisions of sub-s. (J) of s. 81, which runs 
as follows: 

“81. Presentation of petitions—(1) An election petition calling in question any elec- 
tion may be presented on one or more of the grounds specified in sub-section (1) of section 
100 and section 101 to the Election Commission by any candidate at such election or any 
elector within forty-five days from, but not earlier than, the date of election of the re- 
turned candidate, or if there are more than one returned candidate at the election, and 
the dates of their election are different, the later of those two dates. 

Explanation.—In. this sub-section, ‘elector’ means a person who was entitled to vote 
at the election to which the election petition relates, whether he has voted at such election 
or not.” 

Mr. Mandlekar says that the order impugned in the appeal is an order passed 
under s. 81 because the ultimate result of the order is to hold that the election 
petition before the Tribunal was not validly presented. We are unable to 
appreciate the relevancy of this argument. Section 81 deals with three sub- 
jects (1) the grounds upon which an election petition may be presented, 
(2) the persons who may present it, and (8) the date of presentation. It does 
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not lay down any other condition for presentation, nor does it make the de- 
posit of Rs. 2,000 contemplated in s. 117 a condition of proper or valid presen- 
tation. Therefore, s. 81 would not be attracted at all even if no deposit were 
made. 

Section 81, moreover, requires that an election petition should be presented 
by any candidate at such election or any elector, and so far as that is con- 
cerned, it seems to us that the Tribunal has clearly held that the appellant 
was an elector and entitled to prosecute the election petition. Therefore, it 
does not appear to us that the order which the Tribunal passe& would fall 
under s. 81 so far as the grievance of the appellant is concerned. In fact, 
having regard to its provisions it seems to us that the decision was in his 
favour. The true ground upon which the application of the petitioner was 
dismissed was quite a different ground. The objection which prevailed with 
the Tribunal was the objection under s. 117 of the Act, namely, that the per- 
son claiming to be substituted—the present appellant,—had not made the de- 
posit of Rs. 2,000 in compliance with the provisions of s. 117. We do not at 
this stage wish to pronounce upon the merits of that decision. That question, 
in the view we take of this matter, may later have to be considered by us. 
But so far as the preliminary objection is concerned it is quite clear that the 
order passed by the Tribunal impugned in the present appeal could not be an 
order under s. 81. The ultimate decision which the Tribunal came to is stated 
in para. 28 of its order: ‘‘For all the reasons stated above, the application 
for substitution is dismissed.’’ Therefore, all that the Tribunal decided was 
that under the provisions of s. 115 the appellant was not entitled to be sub- 
stituted in place of the original election petitioner and no more. The Tri- 
bunal did not pass an order dismissing the election petition, nor did it pass 
an order holding that the election petition was not in compliance with the pro- 
visions of s. 81. In fact, as we see it, there was no question of determining 
whether the election petition was in compliance with the provisions of s. 81 
at that stage, because there was no election petition. 

Section 112 states that ‘‘an election petition shall abate only on the death 
of a sole petitioner or of the survivor of several petitioners.’’ Therefore, on 
the death of the sole petitioner in the instant case, the election petition abated. 
Tf it did so abate, we do not see how by the mere making of an application for 
substitution in place of the deceased election petitioner, the abatement could 
in any way be affected or the abated petition revive. No doubt, if the appli- 
cation for substitution had been allowed, then the appellant would have been 
substituted, and under s. 115, it could be said that the abated proceeding 
would revive and could be continued by the substituted petitioner. But that 
event did not take place in the instant case. Therefore, there was no question 
here of an election petition being before the Tribunal much less of an elec- 
tien petition being dismissed. We stress this point because a certain decision 
of the Supreme Court of India was brought to our notice and the argument 
was advanced that an order dismissing the application for non-compliance with 
s. 117 would be an order under s. 98(a@) and, therefore, appealable. 

Reference was made by Mr. Mandlekar to two decisions of the Supreme 
Court of India reported in C. P. Tripathi v. Shiv Prasad Chanpuria' and to 
Harish Chandra Bajpai v. Triloki Singh.2 This case was merely referred to 
in the case first mentioned and it is really with the decision in Chandrika 
Prasad Tripatht’s case that we are here concerned. In that case also the ques- 
tion arose as to the nature of the deposit to be made by a person who had him. 
self filed an election petition. An objection was raised under s. 117 against 
that deposit and it was held by‘the Election Tribunal that the petitioner had 
not complied with the provisions of s. 117. Against that order an appeal was 
filed to the High Court of Madhya Pradesh, and the objection was raised that 
no appeal lay against the order. The Supreme Court discussed the provisions 
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of s. 90(3) as it originally stood without the Explanation and before its 
amendment by Act XL of 1961 and held that an order dismissing an election 
petition under s, 90(3) for non-compliance with the provisions of s. 117 is 
in substance and in law an order made at the conclusion of the trial under 
s. 98 and consequently appealable to the High Court under s. 116A. Their 
Lordships, without the aid of the Explanation now incorporated in sub-s. (3) 
of s, 90, held (p. 177): ` 

“.,.Therefore, we think it would be reasonable to hold that, where the tribunal dis- 

misses an election petition by virtue of the provisions contained in section 90, sub-section 
(3), the order of dismissal must be deemed to have been made under section 98.” 
We have already mentioned that their Lordships were in that case considering 
the matter under the unamended sub-s. (3) of s. 90. At that time s. 90(3) 
in terms referred to s. 117; now after its amendment by Act XL of 1961 it 
does not. Therefore, the real point decided in that case cannot now apply. 

The Explanation to s. 90(3) did not apply in that case though at the time 
when the Supreme Court pronounced the judgment the amendment had come 
into force and the Explanation had been added. Their Lordships observed 
at page 178 of the Report with reference to that Explanation (which did not 
apply in that case) :— 

“We would like to add that by Act 58 of 1958 an Explanation has been added to sec- 

tion 90, sub-section (3), which clarifies the legislative intention on this point. This 
Explanation provides that an order of the tribunal dismissing an election petition under 
this sub-section shall be deemed to be an order made under clause (a) of section 98. After 
the enactment of this Explanation there can be doubt that an order passed under section 
90, sub-section (3), would be appealable under section 116A of the Act.” 
Their Lordships pointed out that the view which they had taken in that case 
was reinforced by the enactment of the Explanatiqn to sub-s. (3) of s. 90 and 
that the orders which were passed under the provisions of s. 81 referred to 
in sub-s. (3) of s. 90 would be appealable by virtue of the Explanation. 

Now, no doubt, the position as adumbrated in the above decision is quite | 
clear. But the point which has been raised on behalf of respondent No. 2 is 
that the order impugned in the present appeal is not an order under sub-s. ee) 
of s. 90 at all. In fact, even the Explanation to s. 90{3) only speaks of ‘ 
order of the Tribunal dismissing an election petition under this Sre = 
Therefore, whatever order is made appealable by virtue of the Explanation 
must be an order dismissing an election petition under sub-s. (3) of s. 90 and 
it is from this point of view that we stress the distinction between the dis- 
missal of an application for substitution and the dismissal of an election 
petition. 

The two cases of the Supreme Court of India to which, reference has been 
made were both cases where the petitioner who had originally presented the 
election petition had made a default under s. 117. None of those cases was a 
case where upon the death of the original petitioner, the person claiming sub- 
stitution had made that default and herein lies, in our opinion, the crucial 
difference, Having regard to the provisions of law to which we have already 
referred, it is clear that what the Legislature had in mind were orders dis- 
posing of an election petition in one of the several ways mentioned in s. 116A 
read with ss. 98 and 99. These. sections refer to the disposal of the election 
petition, as such, not of an application for substitution. To the appealable 
orders under these sections were superadded the orders which were ‘‘deemed 
to be orders’? under s. 98(a) by virtue of the Explanation to sub-s. (3) of 
s. 90. But even in the case of a ‘‘deemed to be order” it is an order con- 
cerning the election petition that has been contemplated. Under s. 81 the dis- 
missal of the petition results because of non-compliance with any of the provi- 
sions of that section, namely, that the person who presents it was not a can- 
didate at such an election or an elector or that it is otherwise not presented in 
the manner laid down in sub-s. (2) or not accompanied by the documents re- 
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quired by sub-s. (3). Under s. 82 the petition is again liable to be dismissed 
for non-joinder of necessary parties. In either case, the order under those 
sections is an order dismissing an election petition and not an order dismissing 
an application for substitution as in the present case. It seems to us that in 
respect of an order dismissing an application for substitution the Legislature 
did not intend to give a right of appeal. In the circumstances, therefore, the 
objection raised to the maintainability of this appeal will have to be sustained 
and the appeal as such will have to be dismissed. 

But then there is an alternative prayer made in the so-called “appeal that 
the appeal should be treated as an application under art. 227 of the Consti- 
tution and the necessary writs should be issued, or in the second alternative, 
that it should be treated as a revision application under s. 115 of the Code of 
Civil Procedure. As to which of these two remedies the appellant shall take 
we are not called upon to pronounce. But we do feel having regard to the 
decision to which:we have come and in view of the fact that the appellant had 
already made those alternative prayers that he should be given an opportun- 
ity to amend the memorandum of appeal to convert it either into an applica- 
tion for the exercise of our constitutional powers or an application under s. 
115 of the Code of Civil Procedure. If the appellant decides to convert it 
into an application for the exercise of our constitutional powers, a copy of 
the application shall be furnished to the respondents by March 16, 1963, and 
the returns of the respondents shall be in by March 22, 1963. After the matter 
is finally disposed of we shall pass further orders as to costs. 


Appeal dismissed. 


Before Mr. Justice Patel and Mr. Justice Shah. 


LAKHIRAM RAMDAS v. M/S. VIDYUT CABLE AND 
RUBBER INDUSTRIES.* 


Bombay Court-fees Act (Bom. XXXVI of 1959)—Suit against defendants for declaration 
that they were licensees whose licence had terminated and for mandatory injunction 
for their removal and preventive injunction restraining re-entry—Court-fees payable 
whether as on suit for possession—Quantum of Court-fees payable. 

Where a licensee is in exclusive possession, the plaintiff must ask for possession 
and not injunction. In every case the Court which is called upon to hear a suit 
must initially consider the relationship of the parties. It is not as if that in every case 
the licensor must ask for possession. There are a large number of cases where the 
licensor continues to remain not only in juridical possession, but in physical posses- 
sion along with the licensee and in such a case in terms of s. 63 of the Indian Fase- 
ments Act, 1882, it is sufficient if he asks for removal of the licensee and a permanent 
injunction against him restraining him from re-entering the premises. But the same 
considerations cannot apply where he is not in physical possession of the property, 
but is in mere juridical possession as any other owner with subsisting title is, If the 
Court comes to the conclusion on reading the cause of action that the plaintiff has 
only asked for a mere injunction to which he is not entitled it must reject the plaint, or 
dismiss the suit as required by the provisions of the Civil Procedure Code, 1908. In 
some cases the Court may find that the prayer clause is cleverly worded but in effect 
it amounts to a prayer for possession, in which case it is its duty to see that the requi- 
site Court-fees are paid and if not, to call upon the plaintiff under the Court-fees Act 
to pay the Court-fees. f 

Bai Shirinbai Rahim v. Nerayandas,’ Prabirendra Nath v. Narendra Nath’ and Delhi 
Gate Service v. Caltex (India) Ltd.’ dissented from. 

Burjor Pestonji v. Nariman Minoo’ and Radhabai Vasudeo v. Nandlal, referred to. 


*Decided, March 27, 1963. Civil Revision 3 Hoes: ALR. Pun. 370. 
Application No. 1741 of 1962. 4 (1952) 55 Bom. L.R. 418. 
(1952) 55 Bom. L.R. 481, 5 (1956) 59 Bom. L.R. 127. 

2 [1958] A.I.R. Cal. 179. 
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In a suit for possession of licensed premises the plaintiff must pay ad valorem Court- 
fees as in a suit for possession on the market value of the property. ' 
Ratilal Manilal v. Chandulal Chhotalal’ followed. 

Satish Kumar v. Sailabasini Devi; Manik Chand v. Sudhir Kumar, Sisir Kumar v. 
Susil Kumar’ Ram Raj Tewari v. Girnandan Bhagat” and Mussammat Barkatunnisa 
Begum v. Mussammat Kaniza Fatma,” referred to. 


OnE Lakhiram Ramdas (petitioner) was the owner of a certain immoveable 
property on a piece of leasehold land. ‘ His allegation was that on February 
1, 1960, he created a licence in favour of Messrs. Vidyut Cable and Rubber 
Industries (respondents) and that licence was duly terminated. He, there- 
fore, filed a suit in the City Civil Court claiming three reliefs, (1) a declara- 
tion that the respondents were licensees of the suit premises and that their 
licence had been duly terminated, (2) a mandatory injunction directing the 
respondents to remove themselves from the suit premises, and (3) a preventive 
injunction restraining the respondents from. entering the suit premises or in- 
terfering with the petitioner’s possession thereof. For the purposes of juris- 
diction the petitioner valued the claim at Rs. 20,000, but he paid Rs. 30, a fixed 
court-fee on the ground that the relief claimed was for declaration and in- 
junction, and as the value could not be estimated in terms of money, he was 
liable to pay a fixed court-fee under Sch. II, art. 28, el. (f) and s. 6(4v) (j). 

The respondents claimed tenancy and also challenged the jurisdiction of the 
Court. The trial Judge framed issue No. 2 on the question as to whether pro- 
per court-fees were paid. Issue No. 1 was whether the Court had jurisdic- 
tion to try the suit by reason of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947. Issue No. 3 was whether the respondents were the 
licensees of the petitioner in respect of the premises and whether the licence 
was terminated. The trial Judge after hearing the suit fully, came to the con- 
clusion that the respondents were not licensees of the petitioner, holding that 
they were tenants and he then answered issue No. 1 that the Court had no 
jurisdiction. At the time of the framing of the decree some dispute arose 
about the valuation for the purpose of the advocate’s fees and, therefore, the 
matter was placed before the Judge for speaking to the minutes. While de- 
ciding that question the Judge on October 16, 1962, held that the suit was 
governed by 8. 6(iv)(d) of the Bombay Court-fees Act, 1959 and not either by 
6(w)(j) or by art. 23(f) in sch. 2 of the Act, and directed that petitioner do 
pay court-fees accordingly. He also accepted the valuation of the petitioner for 
the purpose of jurisdiction and directed that advocate’s fees should be taxed 
accordingly. 

The petitioner applied in revision to the High Court. 

The application came up for hearing before Chitale J. who directed it to be 
placed before a division bench. 

The application was heard by Patel and Shah JJ. 


A, P. Motwani, for the petitioner. 
D. R. Dhanuka, for the respondents. 
R. B. Kotval, Government Pleader, for the State by notice. 


Pare J. [His Lordship after setting out the facts, proceeded.] The ques- 
tion that was mooted before Mr. Justice Chitale was whether the learned Judge 
was right in directing the plaintiff to deposit the court-fees in accordance With 
his decision. As the point was thought to be of some importance, it has been 
referred to a Bench. 

Mr. Motwani argues that once the Court holds that it has no jurisdiction 

-to try a suit, it cannot make any subsequent order in connection with the suit. 
Mr. Motwani is right only to an extent but not wholly. In cases where a Court 
6 (1946) 49 Bom. L.R. 552. 9 [1961] A.I.R, Cal. 229, s.B. 


7 [1949] A.LR. Cal. 621. 10 (1892) I.L.R. 15 All, 63. 
8 [1960] A.I.R. Cal. 420. . 11. (1926) LL.R. 5 Pat. 631. 
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Without going into the merits holds that it has no jurisdiction to hear the suit, 
certainly its function ends and it cannot subsequently make any directio 
with regard to the suit and for this proposition, in our view, no authority 18 
needed. In the present case, however, that is not what the Court has done. 
‘The Court followed the decision in Jaswanilal v. Western Comp. India.’ It 

was held there that whenever a licensor approaches the regular Court suing 
his licensee the Court has jurisdiction to decide and determine the suit in spite 
of the fact that the defendant may raise a contention that he is a tenant and, 
not a licensee. It was further held that the Court must give a finding whether 
the defendant is a licensee. If it comes to the conclusion that the defendant 
is a licensee and that the licence is terminated then it is bound to make a de- 
` cree. If it comes to the conclusion that he is not a licensee then it must dis- 
miss the suit. There is no question then of returning the plaint for presenta- 
tion to another Court. In short the Court assumes jurisdiction and entertain- 
ing the suit decides the suit on merits and if the plaintiff fajls in substantiat- 
ing the suit on merits the suit is dismissed. What the learned Judge did in 
answering issue No. 1 in the way he did, was that, having found that the re- 
lationship was not that of a licensor and a licensee he held that he had no 
jurisdiction to grant the relief of possession. It does not amount to a finding 
that he had no jurisdiction to entertain the suit. The principle, therefore, en- 
unciated by Mr. Motwani cannot apply to the present case. 

It was then argued that it was not within the power of the learned Judge 
under the Court-fees Act to make the directions which he has made. Our 
attention has been invited to the Court-fees Act, ss. 12 and 40. According 
to the learned counsel, s. 40 has no application inasmuch as it applies during 
the pendency of the suit. Under that section, the Court has not got any power 
to make an enquiry after tha suit is disposed of. It seems that the learned 
advocate, is correct in this eubmission’ In our view, however, there is suff- 
cient power under s.- 12 which enables the Court to make necessary orders 
dirceting payment of court-fees even after a suit has been, disposed of. Sec- 
tion 12 was introduced for the first time in the new Act of 1959. In enables 
the State Government to appoint inspecting officers whose duty it is to exa- 
mine the records and make a report to the Presiding Judge in suits either 
pending or disposed of if insufficient court-fee has been paid. By s. 4, power 
is given to the Presiding Officer to satisfy himself first prima facie that the 
report is correct and thereafter after giving notice to the party concerned, 
make an enquiry and call ‘upon the party to pay the court-fees. It is argued 
by Mr. Motwani that the power of the Court to call upon a party to pay the 
deficit court-fees arises only on a report by an inspecting officer which is a 
sine qua non for the exercise of the jurisdiction. He says unless, there is a 
report and a preliminary enquiry and a finding, there is no question of the 
further enquiry against the plaintiff. In our view, however, if it could he 
done on the report of the inspecting officer, there, should be no reason why it 
cannot be done suo motu. Under s. 14 it is the bounden duty of the Court 
to determine the question as to whether proper court-fee on a plaint or a 
memorandum has been paid. It is more so in a case where an issue has 
actually been raised at the trial. The learned Judge was, therefore, bound to 
have decided issue No. 2 which he did not decide merely because the defen- 
dants’ advocate gave up the contention at the time of arguments. Having 
-found that through’ mistake he had not decided that issue, we do not see why 
the learned Judge could not correct his mistake in accordance with law, more 
particularly when the decree had not been finally prepared and sealed. 

Even assuming that the learned Judge had no such jurisdiction even so as 
the matter is now pending before us in revision, under sub-s. (2) of s. 14 of the 
Act, it is our duty to consider the question as to whether or not the plaint was 
erroneously admitted, and if we find that the plaint was admitted erroneously 
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on payment of deficit court-fees, to call upon the plaintiff to make good the 
aene, This sub-section Provides 

..whenever any such suit comes before a Court of appeal, reference or revision, if 
such Court considers that the said question has been wrongly decided to the detriment 
of the revenue, it shall require the party by whom such fee has been paid to pay so much 
additional fee as would have been payable had the question been rightly decided.” 
It is argued that the suit must come before a Court of appeal directly from 
the Judgment against which an appeal, reference or revision is filed. It is not 
possible to uphold this contention. This is a revision application and in this 
revision application the suit is before us and in our view, we are entitled to 
decide as to what court-fees the plaintiff ought to pay. 

As we stated above, the plaintiff has asked for three reliefs: The first is’ 
a declaration of the relationship and of the fact that that relationship has 
come to an end and the two other reliefs are a mandatory injunction for their 
removal from the premises and a preventive injunction restraining them, from 
re-entering or interfering with the plaintiff’s possession. It is undoubtedly 
true, as has been often said, that no person is bound to so adjust his affairs as 
to pay the maximum taxes. Nonetheless, it is the duty of the Court to see 
that by clever wording of documents, legitimate duties are not avoided. 

In Burjor Pestonjt v. Nariman Minoo,? Chagla C. J. said (p. 424): 

“...4£ in substance the plaintiff was not in possession, at the date of the institution 

of the suit, he cannot convert a suit for possession into a suit for a declaration and in- 
junction ‘merely by giving to the plaint the necessary form and inserting in it the neces- 
sary averments.” 
In Radhabai Vasudeo v. Nandlal, Mr. Justice Tendolkar following this de- 
cision emphasized that the Court has to discover the true nature of the plaint. 
In that case, the learned Judge construed the reliefs asked for, which were 
practically the same as now asked for, to mean possession. He said: 

“The plaintiff cannot by merely so drafting his prayer as to exclude or include reliefs 

which can or cannot be granted by a Court, confer on the Court jurisdiction to try the 
suit. It is necessary to consider what the cause of action in the plaint is and what is the 
substantive relief which the plaintiff will be entitled to if he succeeds in the suit#in order 
to determine whether the Court has jurisdiction, irrespective of what prayers the draftsman 
has thought fit to put in the plaint.” 
In our view the principles are well settled and do not admit of doubt. The 
Court has to see the substance of the plaint and not to go by the mere form. 
Now, the substance of the plaint though cleverly drafted is that the defen- 
dants should remove themselves from the premises and should not thereafter 
interfere with the plaintiff’s possession either by entering or interfering with 
the same. This is merely putting in a very ingenious form the substantive 
prayer for possession and cannot be regarded as merely a prayer for injunc- 
tion, The plaintiff being out of possession can only ask for possession and his 
being in constructive possession as a landlord or a mortgagor or an owner, 
where a trespasser is squatting on his property cannot avail. What, in effect, 
he wanted was removal of the defendants which amounts to eviction and actual 
possession which the defendants were not to be allowed to disturb. Mr. Mot- 
wani contended that a suit for injunction against a licensee, who is in ex- 
clusive possession, can lie and he relies upon Bat Shirinbai Rahim v. Nara- 
yandas* decided by S. T. Desai J. sitting singly, where the learned Judge 
said (p. 484): 

“In a suit against a trespasser, and a licensee in occupation of the premises after the 
expiration of the period of the grant is no different than a trespasser in unlawful occupa~ 
tion, the proper relief to be asked for is by way of an injunction.” 

The proposition is not, with respect, wholly correct. It depends upon the 


2 (1952) 55 Bom. L.R. 418. 4 (1952) 55 Bom. L.R. 481. 
8 (1956) 59 Bom. L.R. 127. 


608 THE BOMBAY LAW REPORTER. [Vou. LXV. 


nature of trespass. Where a trespasser does not hold possession of the pro- 
perty but commits sporadic acts of trespass, prayer for injunction is the pro- 
per relief. But if the trespasser is in physical occupation of the property 
then possession is the only proper remedy. He has also referred us to a single 
Judge’s judgment in Prabirendea Nath v. Narendra Nath © where the learned 
Judge observed: 

“The owner of an immoveable property can, on the termination of a licence, maintain 
a suit against his licensee for a mandatory injunction directing him to vacate the property. 

Such a suit undoubtedly falls within the scope of section 55 ‘and no * relief can be 
given by other usual mode of proceeding’ there being no prayer for’a declaration of title 
and recovery of khas possession.” 
This' case was followed in Delhi Gate Service v. Caltex (India) Ltd., by 
Falshaw C. J. It is difficult to appreciate how an injunction could possibly 
be granted under s. 55 in the face of the prohibition in s. 56(4) of the Specific 
Relief Act which says that an injunction cannot be granted when equally eff- 
cacious relief can certainly be obtained by any other usual mode of proceed- 
ing except in case of breach of trust. The test is not what relief has been ask- 
ed, but what ought to be asked. In our view, where a licensee is in exclusive 
possession, the plaintiff must ask for possession and not injunction. It is the 
only efficacious relief which the licensor is entitled to. 

In every case, therefore, the Court who is called upon to hear a suit must 
initially consider the relationship of the parties. It is not as if that in every 
case the licensor must ask for possession. There are a large number of cases 
where the licensor continues to remain in not only juridical possession, but 
in physical possession along with the licensee, and in such a case in terms of 
s. 63 of the Indian Basements Act it is sufficient if he asks for removal of 
the licensee and a permanent injunction against him restraining him from 
re-entering the premises, be¢ause in that case there is no question of his ask- 
ing for ‘‘equally efficacious relief’’. But the same considerations cannot apply 
where he is not in physical possession of the property, but is in mere juridical 
possession as any other owner with subsisting title is. If the Court comes to 
the conclusion on reading the cause of action that the plaintiff has only asked for 
@ mere injunction to which he is not entitled it must reject the plaint, or dis- 
miss the suit as required by the provisions of the Civil Procedure Code. In 
some cases the Court may find that the prayer clause is cleverly worded as in 
the present case but in effect it amounts to a prayer for possession, in which 
case it is its duty to see that the requisite court-fees are paid, and if not, to 
call upon the plaintiff under the Court-Fees Act to pay the court-fees. 

It is argued by Mr. Motwani that a relief for injpnetion as prayed for by 
him is much narrower than the relief for possession and is not the same as a 
relief for possession as the provisions of O. XXI, r. 32, for execution of de- 
crees granting injunctions and O. XXI; r. 35 and others for execution of de- 
crees for possession would show. In our view, whether it falls a little short 
or not is not of much importance. We are concerned with the substance of the 
plaint and since we come to the conclusion that in substance he asks for pos- 
session, he must pay the court-fees as on a suit for possession. 

Clause (j) requires that the subject-matter in dispute is not susceptible of 
monetary evaluation, the prayer must be a declaration with or without injunc- 
tion or other consequential relief and that it should not otherwise be provided 
for by the Act. Since, as we have said, the plaintiff in effect asks for posses- 
sion, for which there is provision in the Act, el. (j) cannot apply. Similarly, the 
other clause on which reliance has been placed also cannot apply. 

Mr. Dhanuka argued that this case clearly falls within the purview of el. (d) 
of s. 6(4v) since it deals with a suit for declaration and also for a consequen- 
tial relief by the proviso. It is not possible to sustain the contention raised. 
Clause (d) provides for suits seeking declaration of such rights in relation to 
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immoveable property as those referred tio in the section. When we asked 
Mr. Dhanuka to formulate the particular right of which declaration is sought 
in this suit, he said that it is in respect of a personal contract which has ended 
and, therefore, it fell within the provision. If it were merely a personal con- 
tract, then it doeg not fall within the provisions of cl. (d), but it must fall 
within the provisions of el. (j). It seems to us that cl. (d) is certainly not 
applicable to suits of the present nature. 

The question then is what is the quantum of the court-fees payable on the 
assumption that the suit is one for possession of the licensed premises? In 
Ram Raj Tewari v. Girnandan Bhagat? and Mussammat Barkatunnisa Begum 
v. Hussammat Kaniza Fatma,® the Courts held that it was a suit for possession 
of the premises, but the subject-matter was the right involved in dispute i.e. 
value of the right to the defendant and as there was no specific provision in 
the Court-feeg Act fixed Court-fee was payable. In Ratial Manilal v. Chan- 
dulal Chhotalal,® a similar question arose. Mr. Justice ‘Weston while referring 
the case to a Bench said (p. 552): 


“,..I do not myself understand how the right of a licensee to remain in a house is 
to be valued, and, if the suit falls under para. (v) of s.7 of the Court-fees Act, as is held 
in the Patna case, notional valuation would seem out of place.”, 
and observed that he was by no means satisfied that the distinction made by 
the Patna High Court between an ordinary suit in ejectment based on title 
and a suit in ejectment based on licence was really a distinction of substance. 
Mr. Justice Macklin who delivered the judgment of the Division Bench agreed 
with that view. The learned Judge pointed out several provisions of the 
Court-fees Act and came to the conclusion that the subject-matter involved 
was not a particular limited right, but the property in dispute, and held that 
the Court-fees ought to be paid on the market value of the property as provid- 
- ed by that clause. A similar view has since beeft taken in Satish Kumar v. 
Satlabasint Devi, 10 Manik Chand v. Sudhir Kumar! and Sisir Kumar v. Susil 
Kumar.12 The last case was decided by a Special Bench of three Judges. 
The case decided by this High Court has been followed consistently for more 
than 12 years and has been the Jaw. The Legislature is presumed to know the 
interpretation put by the Court upon an enactment passed by it and if it con- 
tinued the same provision as before, it must be inferred that no change was 
intended. In our view, therefore, the plaintiff must pay ad valorem fees as 
in a suit for possession on the market value of the property. 

Mr. Motwani has presed before us that payment of such heavy court-fees 
by litigants in suits against licensees would involve great deal of hardship. In 
our view, as long as the Rent Restriction Act is in force, no hardship is in- 
volved. In most of the cases such licences are ingenious documents made in 
order to cireumvent the Rent Act. In most of the cases licensors of premises 
charge very heavy occupation fee to the licensees and they have the unusual ad- 
vantage of having the occupants thrown out at a moment’s notice. If they are 
required to pay heavy court fees, we do not see any injustice in it. It is undoubt- 
edly true that in some rare cases where genuine licences are granted, the licensors 
might suffer. But that cannot be helped and it is not for us to give relief 
where none is available under the statute. 

In the result, we hold that the petitioner is bound to pay court fees on 
the value of the property as laid by him in the plaint at Rs. 20,000. A certi- 
ficate accordingly to issue to the Collector under s. 12 of the Court Fees Act for 
recovery of the amount of the Court fees. ` 

We direct the learned City Civil Court Judge to frame a decree in the case 
immediately within two days from the order reaching the learned Judge and 
supply a copy to the plaintiff petitioner as soon thereafter as could possibly be 


7 (1892) I.L.R. 15 All. 63. 10 [1949] A.LR. Cal. 621. 
8 (1996) I.L.R. 5 Pat. 631. 11 [1960] A.I R. Cal. 420. 
9 (1946) 49 Bom. L.R. 552. 12 [1961] A.LR. Cal. 229, s.z. 
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done. The decree will be drawn up whether or not the plaintiff petitioner 
‘pays the court-fees in the trial Court.’ The petitioner will pay the costs of the 
Government Pleader’ but not of the defendants. The Government Pleader’s 
costs to be taxed at Rs. 60. ; 


Order accordingly. 


a 


[NAGPUR BENCH] © 


Before Mr. Justice Abhyankar. 


POTU BHAWANI v. UDHAO VITHOBA KHADE.” | 


Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) Act (Bom. 
XCIX of 1958), Sec. 100—Plaintif and defendant claiming exclusive right and status 
as tenant of same lands—Whether Tahsildar has exclusive jurisdiction to decide 
question of tenancy. A 

Under s. 100 of the Bombay Tenancy and Agricultural 'Lands (Vidarbha Region 
and Kutch Area) Act, 1958, in respect of decision of such question as to the status 
of a person claiming to be a tenant, a protected lessee or an occupancy tenant, or 
claiming to be an agriculturist, it must have reference in the context of the claim 
against a landlord. It is only to that extent that the jurisdiction of the civil Court 
is barred and reference is required to be made to the Tenancy Court. ‘Therefore, 
s. 100(2) of the Act does not constitute the Tehsildar a tribunal with exclusive juris- 
diction whenever a question is raised in a civil Court by a person claiming the status 
of a tenant not against the landlord of the land but in any other circumstances or 
context. 


Tre facts appear in the judgment. 


V. R. Manohar, for the applicant. 
P. B. Gadkari, for the opponent. 


ABHYANKAR J. By this revision application, the defendant Potu challenges 
a finding of the trial Court in a pending suit holding that the question of the 
status of the defendant who claims to be a tenant on the land is not required 
to be referred to the Tenancy Court under s. 125 of the Bombay Tenancy Act. 

Opponent Udhao has filed his suit for possession of S. No. 6, area 12.20 acres, 
revenue Rs. 10 situate at mauza Surdevi, in Kelapur taluq of Yeotmal district. 
He has also asked for determination of mesne profits and costs of the suit from 
the defendant. The plaintiff’s case is that he was in peaceful possession of the 
field as tenant in his own right having obtained leasehold rights from the owner 
of the land one Ramji. This Ramji is not a party to this suit. The plaintif 
enjoyed the crop for the years 1958-59 and 1959-60 as tenant. He then alleges 
that he took the defendant as a partner for cultivating the field and the terms of 
partnership are given in para. 3 of the plaint. According to the plaintiff, the 
partnership accounts of this venture were made at the end of the year 1960-61 
and the partnership was dissolved on April 1, 1961. However, the defendant 
continued in possession of the suit field though he had no right and the plaintiff 
claims that the defendant is now a trespasser on the land after April 1, 1961. 
Hence the suit for ejectment. The plaintiff himself claims that he has acquired 
the status of a tenant under the New Tenancy Act and the suit is in effect a 
suit in ejectment against a trespasser. ¢ 

The applicant resisted the suit on the ground that not the plaintiff but the 
applicant himself has been let into possession of the land by the landlord as 
tenant. The allegations of partnership made in the plaint are denied. The 
applicant thus claims the status of a tenant and disputes the jurisdiction of 
the civil Court to decide the question whether the applicant is himself a tenant 


*Decided, March 12, 1963. Civil Revision Application No. 472 of 1961. 
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on the land or a partner or a trespasser as alleged by the plaintif. He wants 
this question to be determined by the Tenancy Court on a reference being made 
by the civil Court to that effect. The learned Judge finds that it is not neces- 
sary to make any such reference. 

In my opinion, the finding of the learned Judge is correct and must be up- 
held. On a perusal of the several sections of the New Tenancy Act it appears 
that several provisions incorporated in this Act are put on the statute book to 
govern relations between a landlord and tenant. It is undoubtedly true that a 
Mamlatdar is constituted a tribunal of exclusive jurisdiction to decide several 
matters enumerated in sub-cls. (Z) to (19) of s. 100. Under sub-cl. (2) of 
s. 100 a Mamlatdar is gequired to decide whether a person is a tenant, a pro- 
tected lessee or an occupancy tenant. The question is whether this entry should 
be so interpreted as to constitute the Tahsildar a tribunal with exclusive juris- 
diction whenever a question is raised in a civil Court by a person claiming the 
status of a tenant not as against the landlord of the land but in any other cir- 
cumstances or context. In the instant case, both the plaintiff as well as the de- 
fendant claim exclusive right and status as a tenant of the same land. The 
plaintiff claims that he is a tenant and is also recorded as such in the record 
prepared under s. 8 of the New Tenancy Act. According to the plaintiff, the 
applicant was accepted as a partner for cultivation and after termination of the 
partnership the defendant has no more right to come on the land. On the other 
hand, the defendant claims the same status as a tenant in pursuance of an in- 
dependent contract with the landlord Ramji. Unless, therefore, it is possible 
to uphold the contention that the exclusive jurisdiction of the Tenancy Court 
. embraced other variety of questions relating to the status of a tenant claimed 
by any person, whether the claim is put forward as against the landlord or 
otherwise, we shall be unduly enlarging the ambit of exclusion. In my opinion, 
the scheme of the Act does not warrant such a conclusion. So far as cls. (3) 
to (19) of s. 100 are concerned, it could definitely be said that most of the ques- 
tions required to be determined by the Tahsildar under these clauses are ques- 
tions between a landlord and tenant. It is difficult to hold, therefore, that the 
question whether a person is an agriculturist under cl. (J) or the question whe- 
ther a person is a tenant, a protected lessee or an occupancy tenant under cl. (2) 
is a general question to be decided at large without reference to the landlord 
or even in his absence. In my opinion, a more appropriate construction of the 
section would be that even in respect of decision of such question as to the status 
of a person claiming to be a tenant, a protected lessee or an occupancy tenant, 
or claiming to be an agriculturist, it must have reference in the context of the 
claim against a landlord. It is only to that extent that the jurisdiction of the 
civil Court is barred and reference is required to be made to the Tenancy 
Court. i 

To accept any other construction would lead to anomalous results, If a re- 
ference is made to determine the status of the applicant when he claims to be 
a tenant of the landlord that question will be determined by the Revenue Court 
in the absence of the landlord. No substantial gain is, therefore, made merely 
by having a finding one way or the other albeit by the Tenancy Court when 
that finding will not be binding on the landlord. The scheme of the Act ap- 
pears to be that the Tenancy Courts of several categories should be able finally 
to determine the status of a person vis-a-vis the landlord. The idea being that 
the Tenancy Courts then are able to adjudicate on other rights flowing from 
that relationship such as commutation of rent or compensation or determina- 
tion of the right of purchase and other matters. It is not as if a Tenancy 
Court is constituted a Court of general jurisdiction where the question as to 
the status of a person claiming to be a tenant at large is to be determined. It 
is only in the context of that claim against the landlord of the land that the 
question assumes relevance and importance and is required to be determined 
by the Tenancy Court. But for this contingency, the normal jurisdiction of 
the civil Court to determine any claims to land by persons in the position of 
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the applicant is not to be excluded. As is apparent in the instant case, the 
question whether the applicant is or is not a tenant of Ramji will have limited 
application and importance vis-a-vis the plaintif. The plaintiff wants to eject 
the defendant and claim possession. The defendant says that he has a right 
to be on land because he has superior claim to remain on land as against the 
plaintiff. When each party claims a right flowing from the same source the 
Court will have to determine which party succeeds in establishing such claim. 
It is again true that the success or failure of either party does not touch the 
right of the landlord as he is not a party to the suit. If that be the position, 
I fail to see why exclusive jurisdiction of the Tenancy Court should be attrac- 
ted for determination of such questions. The scheme is,that the civil Court is 
not an appropriate forum for determination of the relationship between a land- 
lord and tenant. If there is no question of determination of such relationship 
as between a landlord and tenant which is binding on both the general ques- 
tion as to the right claimed by a person in respect of a particular land, is not 
to be excluded from the jurisdiction of the civil Court. It may be seen that 
what is to be determined is. the status or jural relationship claimed by a person 
as against the landlord and not the character of the land. In that view of 
the matter, in my opinion, the finding recorded by the lower Court is correct. 

The result is that the revision application fails and is dismissed with costs. 


Application dismissed. 


[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Wagle. 


VITHALRAO RAJARAM HINGWE v. M. K. JOSHL.* 


Representation of the People Act (XLII of 1951), Secs. 115, 117, 85, 90—Expression “Com- 
pliance with the conditions of section 117 as to security” wn s. 115 whether means 
compliance with every term or provision of s. 117—Whether deposit towards security 
under s. 115 to be made at time of application for substitution. 


For the purposes of s. 115 of the Representation of the People Act, 1951, the con~ 
dition as to security which s. 117 lays down is substantially that two thousand rupees 
shall have been deposited as security for costs of the petition and nothing more. 
Therefore, what has to be complied with under s. 115 is the condition contained in 
s. 117 relating to security and not necessarily every term or provision thereof. The 
manner of furnishing the security is not made plenary by s. 115. 

Under s. 115 read with s. 117 of the Act, it is not essential that the deposit towards 
security contemplated in s. 117 should be made at the time of the presentation of 
the application for substitution. Section 115 requires that the deposit should be 
made only at the time the petitioner being entitled to be substituted is so substituted. 


Tre facts appear in the judgment. 


B. R. Mandiekar and K. N. Dole, for the petitioner. 
B. A. Masodkar and C. 8. Dharmadhikar, for respondent No. 2. 


Korvau: J. This petition directly arises out of our decision in First Appeal 
No. 11 of 1963, and we are here concerned with the same order as in that 
appeal. It is the order of the Election Tribunal, Wardha, passed on December 
15, 1962, in Election Petition No. 147 of 1962. 

First Appeal No. 11 of 1963 was an appeal preferred against. the order of 
the Election Tribunal dismissing an application for substitution under s. 115 
of the Representation of the People Act, 1951. The Election Tribunal had 
dismissed the petition on the short ground that a deposit made by the peti- 


*Decided, April 19, 1963. Special Civil + See 65 Bombay Lew Reporter 699. , 
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tioner applying for substitution in place of a deceased petitioner was not made 
in compliance with s. 117 of the Act, and, therefore, the petition for substitu- 
tion could not be considered. When the First Appeal came up for hearing 
before us, a preliminary objection was raised on behalf of the present respon- 
dent No. 2 that no appeal lay against such an order of the Election Tribunal, 
and by our judgment dated March 14, 1963, in First Appeal No. 11 of 1963, 
we upheld that objection. At. the same time we noted in that judgment that 
the then appellant before us Vithalrao Rajaram Hingwe had made alternative 
prayers tha? the memo. of appeal should be treated as a writ petition or that 
we should exercise our power under art. 227 of the Constitution to interfere 
with the order of the Election Tribunal or, in the alternative, that we should 
treat it as a revision application under s. 115 of the Code of Civil Procedure. 
We did not pronounce upon these alternative prayers but having dismissed the 
appeal, left it to the appellant to take such remedy as he chose to take. Accord- 
ingly, he has now filed the present application invoking the powers of this 
Court under arts. 226 and 227 of the Constitution. 


Having regard to the pronouncement of their Lordships of the Supreme 
Court in Hari Vishnu v. Ahmad Ishaque,’ there can be no doubt today that 
this Court can interfere with the orders of Election Tribunals, though within‘ 
the strict limits laid down by the several decisions of the Supreme Court. In 
„the case just referred to, the Supreme Court observed in para. 20:— 

“We are also of opinion that the Election Tribunals are subject to the superintend- 
ence of the High Courts under Article 227 of the Constitution, and that that superintend- 
ence is both judicial and administrative...It may also be noted that while in a ‘certiorari’ 
under Article 226 the High Court can only annul the decision of the Tribunal, it can, 
under Article 227, do that, and also issue further directions in the matter. We must 
accordingly hold that the application of the appellant fer a writ of ‘certiorari” and for 
other reliefs was maintainable under Articles 226 and 227 of the Constitution.” 


Undoubtedly, this power has to be exercised within the strict limitations laid 
down by the High Courts for themselves in the exercise of their extraordinary 
jurisdiction under arts. 226 and 227 of the Constitution and as laid down in 
several cases of the Supreme Court. We shall, when we discuss the points 
argued in this petition, deal with those powers at the appropriate place. Suffice 
it to say that a discussion of the scope and extent of those powers was one of 
the major contentions in this case. 


N 

The circumstances under which the application for substitution filed by the 
present petitioner came to be dismissed by the Election Tribunal have already 
been referred to by us in our judgment in First Appeal No. 11 of 1963. We 
may briefly recount those circumstances here. In the last general elections 
respondent No. 2 Narayan Rajaram Kale was elected to the Legislative As- 
sembly of the State of Maharashtra from the Arvi constituency. The return- 
ed candidate got 26,337 votes and one Mahadeo Tukaramji Thakre got the 
second highest votes viz. 25,156 votes. Respondents Nos. 3, 4 and 5 to 
this petition were also candidates for the election, but the number of votes 
polled by them were comparatively few. 


After the declaration of the results, Mahadeo Thakre filed an election peti- 
tion before the Eleetion Commission, and the latter forwarded it to the Elec- 
tion Tribunal at Wardha for disposal. The officer appointed to be the Elec- 
tion Tribunal was Shri M. K. Joshi, District Judge, Wardha. The election 
petition was received by the Election Tribunal on July 28, 1962, notices were 
issued and the returned candidate Narayan Kale put in appearance on August 
17, 1962, and asked for time to file his written statement; The next date of 
hearing was August 31, 1962, on which date the Tribunall was informed that 
the petitioner Mahadeo Thakre had passed away on August 26, 1962. As a 
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result of the death of the sole petitioner, and in view of s. 112 of the Represen- 
tation of the People Act, the Election Tribunal héld that the election petition 
had abated. It consequently téok action under the provisions of s. 114 to 
give notice in the official Gazette that the petition had abated. The Tribunal 
also ordered that the case should be put up'to it after the publication of the 
notice in the official Gazette, for proper orders. The notice was published in 
the Maharashtra Government Gazette on September 13, 1962. 


Section 115 of the Act says that after a notice of the abatement of: an elec- 
tion petition is published under s. 114, 


“...any person who might himself have been a petitioner may, within fourteen days 
of such publication, apply io be substituted as petitioner and upon compliance with the 
conditions of section 117 as to security shall be entitled to be so substituted and to con- 
tinue the proceedings upon such terms as the Tribunal may think ft”. 


Acting under these provisions of law the present petitioner Vithalrao Hingwe 
applied on September 26, 1962, for substitution in the place of Mahadeo Thakre 
stating that he was a recorded voter in the Arvi constituency and as such he 
might himself have been a petitioner. The application was filed on September 
- 26, 1962, and was within fourteen days from the date of the notice of abate- 
ment published in the Maharashtra Government Gazette as required by s. 115 
of the Act. The notice was published on September 13, 1962, as we have stated 
ba In para. 4 of the application for substitution the petitioner Vithalrao 
alleged : 
“That the petitioner has fulfilled the conditions of section 117 of the Act as to deposit 
of Rs. 2,000/- as security of the cost of petition. He begs to file herewith the treasury 


challan in that behalf.” 
The treasury challan filed by the petitioner is at exh. 32. 


The application for substitution was opposed only by Narayan Kale the re- 
turned candidate. The other respondents do not seem io have taken any in- 
terest in it. Respondent No. 1 before the Tribunal raised several objections 
to the application for substitution. He denied that the petitioner was a re- 
corded voter or that he could file a petition under s. 115 of the Act. He denied 
that he could have been the petitioner in the election petition. In reply to 
the averment of the petitioner that he had complied with the conditions of 
s. 117, respondent No. 1 stated: 

“Contents of para. 4 are not admitted and the petitioner is put to a strict proof 
that he has fulfilled the condition of secion 117 of the Act (ibid), as alleged.” 


It may be stated here that beyond this denial of the allegation in the petition, 
respondent Nb. 1 did not raise any specifie objection, nor did he refer to non- 
compliance with any provision of law. We stress this here because it has been 
strenuously argued on his behalf by Mr. Masodkar that any new question up- 
on the provisions of law cannot be cansidered by us in a writ petition. In 
fact, neither in the pleadings of the petitioner, nor of respondent No. 1, was 
any positive stand taken based upon any provision of the law. There were 
hardly any pleadings beyond the one party asserting and the other denying 
that s. 117 had been complied with, and it was solely upon that cryptic plead- 
ing that extensive arguments were advanced before the Hlection Tribunal and 
before us. 


The Election Tribunal framed five points for determination of which 
point No. 1 was whether the petitioner was a person who might himself have 
been the election petitioner, and points Nos. 2 to 4 were whether s. 117 had 
been complied with or not. The 5th point was a point relating to the relief 
to be granted. On the question upon the first: point, the Election Tribunal 
held in favour of the petitioner. It held that under s. 115 of the Act the peti- 
tioner was a person competent to be substituted in place of the deceased elec- 
tion petitioner and, therefore, entitled to be substituted upon compliance with 
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the conditions of s. 117 as to security and to continue the proceedings before 
the Election Tribunal. But upon the second point arising before it, viz. whe- 
ther the petitioner had complied with the conditions of s. 117 as to security, 
it held against the applicant for substitution. The Tribunal took the view 
that having regard to the provisions of s. 117 of the Act, the deposit made by 
the petitioner of Rs. 2,000 as required by s. 117 was not in strict compliance 
with the provisions of s. 117 and, therefore, the application for substitution 
was liable to be dismissed. The finding of the Hlection Tribunal that the peti- 
tioner might himself have been a petitioner in the election petition has not 
been challenged before us on behelf of the returned candidate, respondent 
No. 2. Therefore, the only point which survives for consideration is whether 
the deposit of Rs. 2,000 made under exh. 32 complies with the requirements 
of s. 117 of the Act read with s. 115 thereof. 


From the arguments advanced before us it appears that the objection to 
the treasury chalan exh. 32 is four-fold. The objections are: 


Firstly, that under s. 117 the petitioner himself must deposit the amount, 
but, in the present case, it was not deposited by the petitioner but on his be- 
half by a complete stranger one D. H. Gandhi; 


Secondly, that the voucher which has been produced at exh. 32 is not a 
Government Treasury receipt within the meaning of s. 117; 


Thirdly, that the deposit was actually made in the State Bank of India 
which is not the same thing as making it in a Government Treasury or the 
Reserve Bank of India, as required by s. 117; and 


Fourthly, that neither the deposit nor the voucher produced shows that it 
was in favour of the Election Commission of India; therefore, it is urged that 
the deposit was not under the control of the Election Commission of India and 
cannot be regarded as a voucher in compliance with s. 117. 


Section 117 of the Representation of the People Act, 1951, runs as follows :— 
“117. Deposit of security—The petitioner shall enclose with the petition a. Govern- 
ment Treasury receipt showing that a deposit of two thousand rupees has been made 
by him either in a Government Treasury or in the Reserve Bank of India in favour of 
the Election Commission as security for the costs of the petition.” . 
Section 115, which brings into play the provisions of section 117, rans 
follows :— 

“115. Substitution on death of petitioner.—After a notice of the abatement of an 
election petition is published under section 113 or section 114, any person who might 
himself have been a petitioner may, within fourteen days of such publication, apply to 
be substituted as petitioner and upon compliance with the conditions of section 117 as 
to security shall be entitled to be so substituted and to continue the proceedings upon 
such terms as the Tribunal may think fit.” 


The words used in s. 115, are not that the provisions of s. 117 shall be com- 
plied with, but the words used are ‘‘upon compliance with the conditions of 
section 117 as to security’’. In other words, it is clear that it is the condi- 
tions of g. 117 as to security that have to be fulfilled by the applicant for sub- 
stitution, and not the provisions of s. 117. In this respect we shall have occa- 
sion hereafter to contrast the provisions of s. 85 with the provisions of s. 115. 
Now, no doubt, the condition as to security in s. 117 is that a deposit of two 
thousand rupees shall be made as security for the costs of the petition. There 
are several other requirements ofi s. 117, and the question is whether, having 
regard to the provisions of s. 115, all those requirements have to be fulfilled 
in the very terms of s. 117 or substantially. It is in the light of these provi- 
sions that we will have to consider the objections taken to the treasury chalan 
exh. 32. 

The first objection is that the petitioner himself ought to have made the 
deposit and that he could not entrust the matter to a stranger like one D. H. 
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Gandhi. The latter has given evidence as P.W. 3 (Durgadas Gandhi). He 
has stated that he deposited the amount under exh. 32 and it was deposited 
for the costs of the election petition. He admits that he is neither a Mukhtiar 
nor a servant of Hingwe but was asked by his own master one Bansilal to de- 
posit the amount which the petitioner would give him. He also states that 
he had gone to the Election Office and told the Head Clerk one Khan that the 
amount had to be deposited and before he deposited it, Khan signed the 
challan and asked him to go to the State Bank. The petitioner, no dotibt, has 
not signed the challan, but in the column ‘‘By whom brought”’ is*entered the 
name ‘‘Vithalrao Rajaram Hingwe of Dharti’’, and the witness Gandhi has 
signed over the ‘‘signature of the tenderer’’. 


It seems to us quite plain upon reading these entries that any reasonable 
person would conclude that the amount was deposited for and on behalf of 
Vithalrao Rajaram Hingwe by the witness Gandhi. Undoubtedly, s. 117 says 
that the petitioner shall enclose with the petition a Government Treasury re- 
ceipt showing that a deposit ‘‘has been made by him, either in a Government 
Treasury or in the Reserve Bank in favour of the Election Commission.’’ 
(Italics are ours). But we do not think that when the legislative draftsman 
used in relation to the deposit the words ‘‘has been made by him’’ that the 
draftsman intended to say that the petitioner must go in person to deposit -it. 
At any rate, if the petitioner sends another person to make the deposit, he 
has, in our opinion, substantially complied with the provisions of s. 117 of the 
Act. In our opinion, the matter is concluded by the remarks of their Lord- 
ships of the Supreme Court in two cases (1) K. Kamaraja Nadar. v. Kunju 
Thevar? and (2) Chandrika Prasad v. Shiv Prasad8, and is considered in a 
recent decision of the Madhya Pradesh High Court, Kesheoprasad v. A. D. 
Manit, which has directly decided this very point. 


In K. Kamaraj Nadar v. Kunju Thevar the point was dealt with in paras. 
30 to 32 of the judgment. In that case the objection taken was that the Trea- 
sury receipt was not in favour of the Secretary to the Election Commission as 
the section then required, but only mentioned the Election Commission. In 
dealing with this objection the Supreme Court observed (p. 697): 

“...What is of the essence of the provision contained in S. 117 is that the petitioner 
should furnish security for the costs of the petition, and should enclose along with the 
petition a Government Treasury receipt showing that a deposit of one thousand rupees 
has been made by him either in a Government Treasury or in the Reserve Bank of 
India, is at the disposal of the Election Commission to be utilised by it in the manner 
authorised by law and is under its control and payable on a proper application being 
made in that behalf to the Election Commission or to any person duly authorised by 
it to receive the same, be he the Secretary to the Election Commission or any one else. 

(32) If, therefore, it can be shown by evidence led before the Election Tribunal 
that the Government Treasury receipt or the challan which was obtained by the peti- 
tioner and enclosed by him along with his petition presented to the Election Commis- 
sion was such that the Election Commission could on a necessary application in that 
behalf be in a position to realise the said sum of rupees one thousand for payment of 
the costs to the successful party it would be sufficient compliance with the requirements 
of S. 117. No such literal compliance with the terms of S. 117 is at all necessary as is 
contended for on behalf of the appellant before us.” 


In Chandrika Prasad Tripathi v. Shiv Prasad Chanpurta, the Supreme Court 
again made it clear that technical objections under s. 117 ought to be dis- 
couraged. Mr. Justice Gajendragadkar delivering the judgment of the Court 
remarked (p. 831): 

“© It has recently been held by this Court in K. Kamraj Nadar v. Kunju Thevar, 


2 [1958] ALR. S.C. 687. . 4 [1061] M.P.L.J. 1021. 
-3 [1959] A.LR.S.C. 827. 
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that S, 117 should not be strictly or technically construed and that wherever it is shown 
that there has been a substantial compliance with its requirements the Tribunal should 
not dismiss the election petition under S. 90, sub-s. (3) on technical grounds.” 


In both the above cases it may be noted that what the Supreme Court was 
considering was direet compliance with the provisions of s. 117, because by 
s. 90, sub-s. (3), as it then stood, to which the learned Judge has referred in 
the above passage, the Election Tribunal was bound to dismiss an election peti- 
tion which gid not comply with the provisions of s. 117. We arc not here 
directly concerned with an election petition but with an application for sub- 
stitution. Therefore, s. 117 can in no ease directly apply. It is s. 115 which 
directly applies and indirectly brings in s. 117. The remarks of the Supreme 
Court would thus apply to the present case with greater force. We shall have 
occasion to show a little later that a considerable difference has been made by 
the amendment of sub-s. (3) of s. 90 by s. 19 of Act XI of 1961, whereby re- 
ference to s. 117 was omitted in sub-s. (3) of s. 90. We stress this point here, 
because, as we have said, in s. 115, with which alone we are concerned, the 
words, as they were originally to be found in s. 90(3) or in s. 85¢7) to the 
effect that the petition shall be dismissed if s. 117 has not been complied with, 
are not to be found. On the other hand, the only requirement of s. 115 is that 
the conditions of s. 117 as to security shall be complied with. In other words, 
the emphasis in s. 115 is upon whether the requirements as to security for the 
costs has been complied with, and not whether all the literal words of s. 117 
are complied with. But apart from this, it seems to us that upon the observa- 
tions of the Supreme Court that s. 117 should not be strictly construed even if 
it were directly applicable, but the tribunal should see that it is substantially 
complied with, would show that this objection, which is a highly technical ob- 
jection, ought not to be entertained. í 


Moreover, the point was directly dealt with and decided in Kesheoprasad v. 
A. D. Mani. In that case the amount of the deposit was made by a counsel 
on behalf of the returned candidate and objection was also taken, as here, that 
it was not made by the candidate himself. Chief Justice Dixit negatived the 
contention upon the basis of the two Supreme Court cases to which we have 
referred, holding that 

“Section 117 does not require that the person filing the petition should himself per- 
sonally make the.deposit. An amount to be deposited in a Bank or Treasury to the 
credit of some person or authority can be paid by any person directed by him to pay 
the same, All that is necessary is to indicate clearly that the deposit is from the person 
filing the election petition” (in the present case, an application for substitution). 


The case which we have just referred to is also very material upon the fourth 
objection raised to the deposit in the instant case, viz. that it was not in favour 
of the Election Commission. Since we are dealing with the question we might 
as well reproduce here the decision on that point. In that case it was also 
held that: 

“Even if the words ‘in favour of the Election Commission’ were not there, still 
the entry in the challan that the security was for costs of the election petition was 
plain enough to show that the deposit was in favour of the Election Commission.” 


Then we turn to the second and third objections that the document produced 
in the instant case is not, as required by s. 117, a Government Treasury re- 
ceipt, and that the deposit was not made in the Reserve Bank of India. These 
questions can be conveniently discussed together. Exhibit 32 shows on the face 
of it that it is a challan for money paid into the Wardha Treasury, and the 
printed instructions under it are ‘‘To be presented at the Treasury single or 
in duplicate or triplicdte as the case may be’’. The entries to be made at the 
foot of the challan also indicate that they are to be made by some officer in the ' 
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Treasury. This is clear from the use of the words ‘‘for use in treasury” and 
the entry further shows as follows :— j 


FOR USE IN TREASURY 





a 
Examined Received y Entered No. 
t 
(Seal) Rs. (in figures) 2000/- 
‘STATE BANK OF INDIA. Rs. (in words) two thousand. ° 
CRSP REOEIVED RECEIVED PAYMENT ‘FOR 
26 SEP. 1962. STATE BANK OF INDIA. 
8/d- Tlegible, 8d/- Megible. Sd/- Iegible 
Agent, Wardha 
26 Sept. 1962. 
Initials of Accountant. Signature of Treasurer. Signature of 
Accountant. 


et ee 
The form used, was undoubtedly a Treasury Challan form. It is a form pres- 
seribed by the Madhya Pradesh Treasury Code, Vol. I, rule 10, subsidiary rules 
19 and 20, which was formerly in force in these parts. 


The objection, now, is that the money itself was not paid into the Treasury 
but was paid into the State Bank of India and that the signature of the re- 
ceiving party is that of the Agent of the Wardha Branch of the State Bank 
of India. Now, in this respect, the Agent of that Bank Has been examined. 
He is the witness Sheoram Krishna Ranade (P.W. 2). He says that he re- 
ceived this amount and credited it in the account of the State Government. He 
has also deposed that: e 


“There is no branch of Reserve Bank of India at Wardha. The State Bank acts as 
an agent of the Reserve Bank of India. At places where there are no branches of 
Reserve Bank of India, the State Bank acts as an agent. The amount was received by 
us as an agent of Reserve Bank of India. I have sent copy of the Government Credit 
Scroll to the Treasury. At ser. No. 94 there is mention of this amount of Rs. 2,000/-.” 
He has admitted in cross-examination that exh. 32 is the receipt by the Bank 
and not by the Treasury. He has, however, alleged that the receipt was given 
on behalf of the State Government and the amount in exh. 32 was deposited 
in favour of the State Government. 

‘What the agent has stated is also borne out on a consideration of gs. 45 of 
the Reserve Bank Act II of 1984. Section 45(/) of the Reserve Bank Act says 
that ; 

‘Unless otherwise directed by the Central Government with reference to any place, 
the Bank (Reserve Bank) shall appoint the State Bank as its sole agent at all places in 
India where it does not have an office or branch of the banking department and there 
is a branch of the State Bank or a branch of a subsidiary bank”, 

Therefore, while s. 117 of the Representation of the People Act prescribes that 
the petitioner shall enclose with a petition a Government Treasury receipt 
showing that a deposit has been made by him either in the Government Trea- 
sury or in the Reserve Bank of India, the fact remains that the money was 
actually deposited with an Agent of the Reserve Bank of India. The matter 
may be looked at from another point of view. If the money had been paid 
to -the Receiving Cashier at the counter of the Reserve Bank the payment 
would have been admittedly unexceptionable. Legally that payment too would 
be made only to an agent of the Reserve Bank. The ‘‘Receiving Cashier’’ re- 
ceiving moneys from a constituent is not the Reserve Bank himself but an 
agent of the Reserve Bank receiving the money for and on behalf of that Bank. 
We have already shown that the State Bank is also merely an agent of the 
` Reserve Bank. What difference would it make then that instedd of one agent, 


~ 
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the ‘‘Receiving Cashier” of the Reserve Bank, another agent viz. the State 
Bank accepts the amount? Both are agents of the Reserve Bank and both 
can equally accept the deposit. Indeed it seems to us that a corporation like 
the Reserve Barik can only act through its agents and in the matter of agency 
there can be no difference between a ‘human being like the Cashier being an 
agent and a corporation like the State Bank being an agent. Their capacity 
to act for their principal is the same except in so far as it may be expressly 
limited or enlarged, in any case, which is not urged herc. We have no doubt 
that the deposit was validly made and that the challan exh. 32 is a Govern- 
ment Treasury Receipt. 


The question thus raised is: Whether if the money is not directly paid in 
the Reserve Bank, but is paid into the hands of the Agent of the Reserve Bank, 
s. 117 has been complied with or not? Once again, we may observe that this ` 
is a highly technical objection and, having regard to the weighty remarks of 
their Lordships of the Supreme Court which we have quoted, we do not think 
that such an objection ought to be sustained. In fact, on the evidence of the 
agent of the Bank, it is clear that the money has gone into the hands of the 
State Government and is under the control of or available to the Election Com- 
ae for utilisation towards the costs whenever the Election Commission so 
orders. 

A large number of rules were referred to by Mr. Masodkar from the Bombay 
Treasury Rules, 1960, particularly rules Nos. 112, 117 and 118. He also re- 
ferred to the fact that in rule 408 and the other rules a particular form 
No. B.T.R. 6 has been referred to as the form which should be used for the 
deposit of moneys. As to this again, the then officer-in-charge of the Wardha 
Treasury Vithal Purushottam Joshi has been examined as P.W 1. The wit- 
ness was the Treasury Officer at Wardha since April 1962 and when the de- 
posit in question was made on September 26, 1962. He was deposing with 
reference to the relevant documents brought from the Treasury and reading 
the challan he has stated that the amount purports to have been brought by 
Vithal Rajaram Hingwe, the applicant for substitution. He has stated that 
the challan was received in the treasury from the State Bank of India, Wardha 
Branch; that the amount wag credited to Government and ‘‘we cannot refund 
it without the sanction of competent authority”. He has also added, ‘‘No cash 
is kept in the treasury. All the money transactions on behalf of the Govern- 
ment are conducted by the State Bank. There is no branch of Reserve Bank 
at Wardha.” He was asked about the forms and he has admitted that the 
Bombay Treasury Rules, 1960, were in force gt the time of the deposit in this 
case and that the Form B.T.R. 6 which ought to be the egrrect form was not 
used. He was then asked why he accepted the amount ahd he added: ‘‘As 
it was on Government account, we received the challan. Our treasury does 
not accept deposits. Reserve Bank of India directly accepts the deposits.’’ 
In re-examination he added, ‘‘The deposit would not be allowed to be with- 
drawn by orders of Khan (the depdrtmental officer who has signed on it), 
because it was for election petition’’. 

Once again, we may say that even assuming that the proper form was not 
utilised, it is patent upon the evidence of the Treasury Officer and the Bank 
Agent that the deposit in the instant case was made towards the payment of 
the costs of an election petition. It was made with the Agent of the Reserve 
Bank of India and the money was available for payment by the Election Com- 
mission whenever it so chose to order. That a particular form was used or 
not used is, in our opinion, a very technical objection and the amount which 
was paid into the State Bank and received by the officials of the Bank and the 
officials of the Treasury was in substantial compliance with the provisions of 
$. 117. In this view, both the second and the third objections cannot, in our 
opinion, be sustained. 

We then turn to the last objection that the Treasury receipt was not in 
favour of the Election Commission. The endorsemnet on the face of exh. 32 


Pod 
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ae the Head of Revenue to which the depòsit was to'be credited is as 
ollows :— i 


“Central (Civil) Section P-Deposits & Advances—Part II Deposits not bearing inte- 
rest—(c) Other deposits accounts civil deposits—Revenue Deposits—Deposit for elec- 
tion petition.” ` 
It may be mentioned here that the petitioner claimed, that he had made this 
endorsement upon the challan in compliance with the instructions in Chapter 
XIII, instruction 4, (at page 43 of the 1961 Edition) contained jn ‘A Hand 
Book for Candidates for election to the House of the People and the Legisla- 
tive Assemblies’, issued under the authority of the Election Commission of India 
by the Chief Election Commissioner. In fact, the instruction at page 44 quotes 
the very words which have been reproduced in the challan. It seems to us, 
‘therefore, that the applicant for substitution has in terms made ‘out the challan 
to show that the deposit was to be credited to the very account to which the 
Election Commission expects deposits under s. 117 to be credited. The main 
point which Mr. Masodkar made was that in both the Supreme Court cases the 
Election Commission or the Secretary to the Election Commission was referred 
to in making the deposit, whereas in this endorsement it is not shown that the 
amount is held to the credit of the Election Commission or that it has been 
placed under its control. 

Once again, we think that the objection is extremely technical and any such 
objection is clearly met by the evidence of the Treasury Officer and of the Bank 
Agent to which we have already adverted. Both the Treasury Officer and the 
Bank Agent say that the amount deposited was held at the discretion of Gov- , 
ernment and whoever was the proper authority could alone order that amount 
to be refunded or paid. Since the endorsement on the face of the challan is 
in compliance with the instructions issued by the Election Commission itself, 
we have absolutely no doub? that in this case this deposit was properly made 
out and though in terms the words ‘‘in favour of the Election Commission’’ 
are not used in the challan, nonetheless, the amount was payable at the orders 
of the Election Commission and directly under its control so that the condi- 
tion of s. 117 that the applicant for substitution should furnish security for 
the costs was fulfilled. We have already referred to the decision of the 
Madhya Pradesh High Court in Kesheoprasad’s case in this connection. That 
case is authority for holding that even if the words ‘‘in favour of the Elec- 
tion Commission’’ were not there still the entry in the challan that the amount 
was for the election petition was plain enough to show that the deposit was in 

favour of the Election Commission. 

` Much the same ggument was advanced in K. Kamaraj Nadar v. Kunju 
Thever. There it was not shown that the deposit was in favour of the Secre- 
tary to the Election Commission but was made out in favour of the Election 
Commission. We do not say that the circumstances were identical, but when, 
as here, the deposit is made out for an election petition, we cannot see how 
there is any greater difference than the one which existed in that case. A 
similar contention was negatived by Mr. Justice Bhagwati who delivered the 
judgment of the Court in the following words (p. 697) :— 

“ ..It would be absurd to imagine that a deposit made either in. a Government 
Treasury or in the Reserve Bank of India in favour of the Election Commission itself 
would not be sufficient compliance with the provisions of S. 117 and would involve 4 
‘dismissal of the petition under S. 85 or S. 90(3). The above illustration is sufficient 
to demonstrate that the words ‘in favour of the Secretary to the Hlection Commission’ 
(the words in the present section after amendment are ‘in favour of the Election Com- 
mission’) used in S 117 are directory and not mandatory in their character.” (The 
words in the brackets are ours). 

Then follows the passage which we have already quoted. In our opinion, the 
same reasoning would apply to the words to be found in the section as it 
stands today ‘‘in favour of the Election Commission” in s. 117 of the Act. 


N 
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We have no doubt, that, the deposit in the instant case was substantially under 
the control of the Election Commission and, therefore, complied with the re- 
quirements of s. 117. 


Then we turn to the contention on behalf of respondent No. 2 that we are 
precluded from considering all these questions in a writ petition and that in 
taking a contrary view we are acting as a Court of appeal. We have already 
stated that initially this was filed as a First Appeal, but in the view that we 
took in our, order dated March 14, 1963, in First Appeal No. 11 of 1963, we 
have permitted the memorandum of first appeal to be converted into a Special 
Civil Application. In view of that, no doubt, Mr. Masodkar is entitled to urge 
that in the exercise of our jurisdiction under art. 226 or 227, wé are strictly 
confined to the limits laid down in the several decisions of the High Courts 
and of the Supreme Court of India. On this question Mr. Masodkar relies on 
two decisions, viz. H. V. Kamath’s case and Satyanarayan v. Mallikarjun® 
We have already reproduced the remarks of the Supreme Court in H. FV. 
Kamath’s case that Election Tribunals are subject to the superintendence of 
the High Courts under art. 227 of the Constitution and that superintendence 
is both judicial and administrative. But in that very case their Lordships also 
pointed out that while in a writ of certiorari under art. 226 the High Court 
can only annul the decision of the Tribunal, it can under art. 227 do that 
and also issue further directions in the matter. The Supreme Court also 
pointed out and that is the passage on which Mr. Masodkar relies (p. 243) :— 


“|..The Court issuing a writ of ‘certiorari’ acts in exercise of a supervisory and not 
appellate jurisdiction. One consequence of this is that the Court will not review find- 
ings of fact reached by the inferior Court or Tribunal, even if they be erroneous. This 
is on the principle that a Court which has jurisdiction over a subject-matter has juris- 
diction to decide wrong as well as right, and when the, Legislature does not choose to 
confer a right of appeal against that decision, it would be defeating its purpose and 
policy, if a superior Court were to re-hear the case on the evidence, and substitute its 
own findings in ‘certiorari’.” 

In Satyanarayan v. Mallikarjun their Lordships further indicated as to what 
was the extent and scope of permissible interference with findings of fact in 
exercise of the jurisdiction under art. 226. That was in an appeal by special 
leave from a judgment of this Court. There the question involved was under 
the Bombay Tenancy and Agricultural Lands Act, 1948, and~the'remarks of 
Mr. Justice Das Gupta on the question before us were relied upon (p. 141) :— 


“...Is the conclusion wrong and if so, is such error apparent on the face of the 
record? If it is clear that the error if any is not apparent on the face of the record, it 
is not necessary for us to decide whether the conclusion of the Bombay High Court on 
the question of notice is correct or not. An error which has to be established by a long 
drawn process of reasoning on pomts where there may conceivably be two opinions 
can hardly be said to be an error apparent on the face of the record. As the above dis- 
cussion of the rival contentions show the alleged error in the present case is far from 
self-evident and if it can be established, it has to be established, by lengthy and com- 
plicated arguments. We do not think such an error can be cured by a writ of certiorari 
according to the rule governing the powers of the superior court to issue such a writ.” 
These are weighty pronouncements and absolutely binding upon this Court and, 
therefore, we have scanned with anxious care the decision of the Election 
Tribunal to find if this Court has at all jurisdiction to interfere upon the 
question of the applicability of s. 117 of the Act. It seems to us that this is 
pre-eminently a case where a Court exercising supervisory jurisdiction ought 
to interfere, for, as we shall presently point out, on a perusal of the judgment 
of the Election Tribunal itself there does not appear to be only a finding of 
fact involved but on the other hand there appear to be patent errors on the 
face of the record. We shall try to delineate them as succinctly as the require- 
ments of clarity permit. 


5 [1960] ALR. S.C. 137. 
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In the first place, the learned Judge quoted s. 117 in para. 11 of the judgment 
and then he proceeded as follows :— : 

“The important question which requires to be determined in the case is (1) whether 
Exh. 32 is a Government Treasury receipt showing the deposit of Rs. 2,000/- made by 
the petitioner in Government Treasury. It will further have to be seen (2) whether 
the deposit of Rs. 2,000/- was made in Government Treasury and (3) was in favour of 
the Election Commission and again (4) whether it was as a security for the costs of the 
election petition in question. It will also have to be seen (5) if the deposi, was made by 
the petitioner himself.” 

(The number in brackets ‘have been supplied by us in order to emphasize the five 

points which the Judge thought arose upon s. 117). 
Now the discussion of the learned Judge as to whether s. 117 had been complied 
with or not continued upto para. 21 wherein he summed up his conclusion on the 
question of the applicability of s. 117. It will be seen that the learned Judge 
having quoted s. 117 has throughout the discussion from para. 11 to para. 21 ap- 
plied it literally and strictly and in terms of the section. In other words, his en- 
tire finding amounts to saying ‘‘its scrintum est (So, it is written)’’. It is only 
after giving all these findings that in paras. 22 to 26 he proceeded to consider 
the case law cited by the parties. This mode of treatment of the facts and 
the case law cited in two distinct and separate compartments had the inevit- 
able result that while the learned Judge did deal with each individual case 
cited and distinguished it—-we shall presently show that he distinguished those 
cases only on facts—he failed to apply the principle of those cases at the ap- 
posite moment to the apposite facts. We proceed to demonstrate how this was 
done. 

As we have said, in para. 11 he quoted s. 117 and made out five points for 
his decision. Now it seemg to us, that the points posed for decision in the 
passage quoted above were framed without any reference whatsoever to the 
principles laid down by the Supreme Court. For instance, to have remarked 
“It will have to be seen if the deposit was made by the petitioner himself’’ 
(Point No. 5) amounted merely to begging the question. The learned Judge 
was plainly trying to find out whether the very words of s. 117 were complied 
with. In doing so he failed to notice that the Supreme Court had clearly 
stated that what has got.to be seen is: Whether s. 117 has been substantially 
complied with or not? We see from a discussion of the point also that the 
learned Judge merely applied the very text of the section and did not advert 
to the question whether inspite of its language, it had been substantially’ com- 
plied with. What is more, on this point, the learned Judge’s finding is com- 
pletely contrary to the decision of the Madhya Pradesh High Court to which 
we have already referred, wherein that High Court, relying upon the Supreme 
Court decision, ruled that another person depositing money on behalf of the 
petitioner would be in substantial compliance with s. 117. 

In dealing with this point, the Election Tribunal observed as follows in 
para. 12:— n 

“Although the rame of the petitioner is shown under col. No. 1 of Exh. 32 under 
the caption. “by whom brought”, still that does not per se lead to the conclusion that the 
petitioner had deposited the amount himself. The words showing “a deposit made by 
. him” are not capable of any interpretation. I am asked by Shri Chendke to construe 
“by him” as on behalf of him. I feel that the object behind the provision is that the 
applicant must have genuine and keen interest in challenging the election and should 
not entrust the important function of making the deposit to any other person who might 
show lethargy in making the deposit and commit errors in description as has been 
done in this very case. I, therefore, hold that there is no satisfactory evidence to 
prove, or to say the least, even substantial compliance of one of the important condi- 
tions under section 117 ibid namely that deposit was made by the petitioner himself.” 
The whole of this passage is, in our opinion, wrong in law in view of the deci- 
sion of the Madhya Pradesh High Court which is direct authority for holding 
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to the contrary, and in view of the observations of the Supreme Court. In 
our opinion, therefóre, this is an error patent upon the record and an error 
which would certainly entitle us to interfere even under our constitutional 
powers. 

In para. 13, in dealing with the question whether the amount was deposited 
in the Govérnment Treasury or in the Reserve Bank of India, the learned Judge 
reproduced the evidence of the Treasury Officer and remarked : 

. “Reliance was placed on the evidence of the Treasury Officer (P.W. 1) who stated 
that no cash §s kept in the Treasury and all the money transactions on behalf ,of the 
Government are conducted by the State Bdnk which is authorised to receive monies 
on behalf of the Government as per Bombay Treasury Rules.” 

Then the learned Judge quoted rules 117 and 188 of the Bombay Treasury 
Rules and went on: 


“It appears io my mind an idle supposition that no deposit could be made in the 

Treasury Office and no receipt of the Treasury Officer could be obtained by the peti- 
tioner, The provisions of the Section ibid do not permit the deposit being made in any 
scheduled Bank acting as agent of Government Treasury.” 
Here again, therefore, the learned Judge gave effect to the very terms of s. 117 
and failed to see whether it was substantially complied with or not. In fact, 
upon the very evidence of the Treasury Officer, to which he referred and the 
provisions of s. 45 of the Reserve Bank Act it is clear that it was sub- 
stantially complied with, because the Treasury Officer had stated that no’ cash 
is kept in the Treasury and all the money transactions on behalf of the Gov- 
ernment are conducted’ by the State Bank. We do not see how the learned 
Judge could have wiped out the effect of this evidence and the section by quot- 
ing the two rules, especially when those two rules were not put to the witness 
when he was giving evidence. At least upon theeevidence the finding is not 
borne out and is, in fact, directly contrary to the provisions of law. Here 
again, therefore, is an error apparent on the face of the record. 


In para. 16, in dealing with the question whether exh. 32 amounted to a 
Treasury receipt, the learned Judge stated: 


“In the first place it cannot be denied that Exh. 32 is a Bank receipt, The peti- 

tioner’s witness No, 2 (ie. the agent of the State Bank) clearly admits this fact. Again 
the Section in categorical terms says that the amount must be deposited in a Govern- 
ment Treasury. The circumstances that Government monies are deposited in the State 
Bank in pursuance of an arrangement between the State and Central Governments on 
one hand and the State Bank on the other is of little consequence. It is the duty of 
the Court to act as far as possible according to the letter and spirit of the enactment.” 
The portion in the brackets is ours. 
Therefore, in terms, the learned Judge says here that he was going to apply 
the very letter of the enactment which is precisely what the Supreme Court 
says he ought not to do. Of course, in the remark of the learned Judge he 
has also referred to the spirit of the enactment, but it is clear that that word 
has been inadvertently used by him as is clear from the subsequent passage 
which immediately follows the passage we have quoted. That passage is as 
follows :— 


“It is not permissible to travel beyond the scope of Section 117 of the Act ibid. It 
is not the concern of the Court to see whether strict compliance of the Section 117 
would cause hardship to any party. The principle is settled that the Court has to pro- 
ceed on the footing that the Legislature intended what it has said.” 
No clearer pronouncement can be made that the Judge intended to apply s. 117 
literally and strictly and yet, and it seems to us that that is precisely what 
the Supreme Court said, ought not to be done. Here again, therefore, is a 
glaring error on the face of the record, an error which compels us to interfere 
with the Andings reached by the learned Judge. 
It is unnecessary to add anything more. A further instance is to be found 
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at the end of para. 16 where the learned Judge remarked: 


“The whole argument of the petitioner boils down to this, that the Court should 
construe the expression Government Treasury receipt used in Section 117 ibid as a re- 
ceipt given by the Bank as the agent of the Government Treasury. If Legislature in- 
tended the deposit being made in the Bank, it should have provided in that way under 
section 117, ibid. The Court is prohibited from supplying any extraneous material to 
make up deficiencies which might be left in an enactment, Their Lordships in the above 
referred case have .clearly held that where there are defects it is for otherg to remedy 
the same.” $ e- : 


These remarks show that the Election Tribunal did not grasp what “was the 
true contention on behalf of respondent No. 1 before him. The contention 
was not that anything should be added to the wording of the section, or that 
when the section says ‘ʻa Government Treasury receipt’’ or ‘‘in a Government 
Treasury” that words like ‘‘or the State Bank of India acting for Govern- 
rent Treasury’? should be added. The contention was that though the section 
refers to a Government Treasury receipt or a Government Treasury, deposit- 
ing the amount with the, Agent of the Government Treasury is substantial 
compliance with the requirements of a deposit in the Treasury or with the 
requirements of obtaining a Government Treasury receipt. That contention 
was completely missed by the learned Judge. g 

No doubt, in discussing the’ case law, the learned Judge referred to-the deci- 
sion .of the Supreme Court in K. Kamaraja Nadar’s case and in Chandrika- 
prasad Tripathi’s case, and he has distinguished each of those cases upon their 
own facts. We also think that the facts in those cases were not the same as 
in the present case. But what the learned Judge failed to see was that any 
principle laid down by their Lordships as to the general interpretation of s. 117 
was absolutely binding upon him, as it is on us, and that it is that principle 
which he should have applitd to the facts of the present case, which, in our 
opinion, he has failed to do. He failed to do so, because, as we have said, he 
first discussed the facts separately strictly applying s. 117, summed up his 
conclusions upon that view of s. 117 and then proceeded to discuss all the 
cases cited in a bunch separately. That sort of treatment must inevitably 
lead to his committing errors such as we have pointed out. 


In our opinion, s. 117 was in this case fully complied with by the produc- 
tion of exh. 32 which is a Government Treasury receipt. Though signed by an 
official of the State Bank it is truly a Government Treasury receipt and the 
money was deposited in compliance with s. 117. í 

At this stage we may stress the other point to which we have referred, viz. 
that it is one thing to consider the application, of s. 117 directly to an elec- 
tion petition and quite another thing to consider the applicability of s. 117 to 
an application like the one in thé present case for substitution made under 
the provisions of s. 115, and here we may point out another—and a very im- 
‘portant—error in the judgment of the learned Judge. In the whole of his 
discussion of the facts from para. 11 to para. 21 where he'sums up his con- 
clusion upon the evidence, the learned Judge has nowhere referred to s. 115 
at all. In fact, it was that section and that alone which was material for 
consideration and it was that section alone which was not considered. Now, 
s. 115 does not say that the application for substitution should comply with 
the provisions of s. 117. All that it says is ‘‘upon compliance with the con- 
ditions of section 117 as to security’’. Therefore, what has to be complied 
with is the condition contained in s. 117 relating to security and not neces- 
sarily every term or provision thereof. Morever the section also does not 
speak of the ‘‘conditions relating to the furnishing of security” but only says 
‘Ceonditions... relating to security’’. Therefore so far as s. 115 is con- 
cerned the manner of furnishing the sccurity is not made plenary by the law. 

In this respect we derived some assistance by contrasting s. 115 with the 
provisions of s. 85 in the Representation of the People Act, 1951, and other 
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provisions. ‘Originally there was provision made both in s. 85 and in s. 90 
. for the case where s. 117 has not beef complied with. Under s. 85, if the 
provisions of s. 117 havé not been complied with, the Election Commission is 
bound to dismiss the petition. The power, it must be noted, is that of the 
Election Commission, that is to say, before the petition is gent to an Election 
Tribunal. After it is sent to an Election Tribunal, the provisions of s. 90 
come into play, and the original sub-s. (3). of s. 90 ran as follows :— 


“The Tribunal shall dismiss an election petition which does not comply with the 
provisions of section 81, section 82 or section 117 notwithstanding that it has not been 
dismissed'by the Election Commission under section 85.” (Italics are ours.). 


Section 90 has undergone several amendments, but the one, with which we are 
concerned, was made by s. 19 of Act XL of 1961, whereby reference to s. 117 
was deleted. The sub-section, therefore, after amendment now stands as 
follows :— 


“The Tribunal shall dismiss‘an election petition which does not comply with the, 
provisions of section 81, or section 82 notwithstanding that it has not been dismissed 
by the Election Commission under section 85.” 


Today, therefore, the position is that, so far as s. 90 is concerned, the power 
of the Tribunal to dismiss an election petition for non-compliance ‘with s. 117 
which was, originally there in sub-s. (3) does not exist. We may guard our- 
selves to this extent that we do not hold that there is no other power to dis- 
miss the petition; but we are merely indicating the remarkable difference that 
hasbeen made in s. 90(3) in contrasting it with the provisions of s. 85. The ' 
Election Commission still retains the power under the existing s. 85 to dismiss 
the election petition if s. 117 has not been complied with, but that power has 
been taken away from the Election’ Tribunal. If then the Election Tribunal 
has no power ‘to ‘dismiss an election petition forenon-compliance with s. 117, 
we do not think that under s. 115 power could be conferred to dismiss an 
application for substitution for non-compliance with s. 117. That is why we 
say that the difference has been made in the language used in s. 115 “upon 
compliance with the conditions of section 117 as to security”’, and not ‘‘upon 
compliance with the provisions of section 117’’. This is one aspect of the matter 
which arises upon a consideration of the other provisions of the Representa- 
tion of the People Act, 1951. 


The other aspect is that where the legislative draftsman intended to pro- 
vide for non-compliance with the provisions of s. 117, he has directly said 
so, e.g. in s. 85 where he has provided: ‘‘If the provisions of .:. section 117 
have not been complied with, the Election Commission shall dismiss the peti- 
tion.” The words used here are not as used in s. 115 if ‘‘the conditions of 
section 117 relating to security’ have not been complied with. Therefore, 
for the purposes of s. 115 we have only to find out what are the conditions re- 
lating to security that s. 117 lays down. The conditions as to security which 
s. 117 lays down, in our opinion, is substantially that two thousand rupees shall 
have been deposited as security for the costs of the petition, and nothing more. 

But apart from this, as we have said, a perusal of the provisions relating to 
‘the abatement of petitions shows that s. 117 cannot in terms apply to those 
proceedings. Section 112 says that ‘‘an election petition shall abate only on. 
the death of a sole petitioner’’. We are not here concerned with the case con- 
templated by the section of several petitioners. Then ss. 113 and 114 contain. 
two provisions as to what is to happen when a Jaon ‘abates before the ap-` 
pointment of a Tribunal and what is to happen when a petition abates after 
the appointment of a Tribunal. We are concerned with the latter case, because 
the abatement in the instant case took place after the appointment of the Tri- | 
‘bunal and the receipt, of the petition by the Election Tribunal at Wardha.’ 
‘Section. 114 requires that where an election petition abates under s. 112, notice: 
of the abatement shall be published_in the Official Gazette by the Tribunal, : 

- Now, it is clear upon the provisions of these two sections that where a sole 
/B.LB—40 
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petitioner dies, the election petition comes to an end. It abates and, therefore, 
there is no more an election petition pending before the Tribunal. The legis- 
lative draftsman clearly saw the difficulty of applying s. 117 to such a case, 
because s. 117 speaks of ‘‘the petitioner’’ and says: ; 

“The petitioner shall enclose with the petition a Government Treasury receipt show- 
ing that a deposit of two thousand rupees has been made by him either in a Government 
Treasury or in the Reserve Bank of India in favour of the Election Commission as. 
security for the costs of the petition.” (Italics are ours). 

The words which we have underlined in the section would be con®pletely in- 
apposite in their application to an application for substitution. upor the abate- 
ment of an election petition. 

Then come the provisions of s. 115, and s. 115 says:— 

“115. Substitution on death of petitioner—After a notice of the abatement of am 
election petition is published under section 113 or section 114, any person who might 
himself have been a petitioner may, within fourteen days of such publication, apply to 
* be substituted as petitioner and upon compliance with the conditions of section 117 as 
to security shall be entitled to be so substituted and to continue the proceedings upon 
such terms as the Tribunal may think fit.” 

It will be seen from the provisions of s. 115 that the legislative draftsman had 
in mind three distinct stages which we may analyse and’ state as under :— 

(1) “Any person, who might himself be a petitioner, may, within fourteen days of 
such publication, apply to be substituted as petitioner.” 

(2) “upon compliance with the conditions of section 117 shall be entitled to be so 
substituted.” 

(3) “to continue the proceedings upon such terms as the Tribunal may think fit,” 
Each of these three stages have been referred to in s. 115 and are coupled to- 
gether by the connecting word ‘‘and’’. Therefore, where an application for 
substitution is made, first of all, the applicant has to prove that he himself 
might have been a petitioner. When he succeeds in doing that, comes the 
next stage ‘‘compliance with the conditions of section 117” as to security up- 
on which he shall be entitled to be substituted. Then comes the third stage 
after he is substituted, viz. that he may continue the proceedings upon such 
terms as the Tribunal may think fit, The three stages are thus, 

(1) application 
(2) entitlement 
(3) continuance. 

It is clear that the legislative draftsman had in mind these three distinct. 
stages in enacting s. 115. It is clear also that s. 117 cannot directly apply to 
all the three stages, because until the applicant for substitution proves that 
he might himself have been a petitioner, he cannot claim to be substituted and 
if only that part of his claim is not proved, then his substitution application 
would be dismissed in limine and no question would’ arise of his being entitled 
to be so substituted, which is the second stage. It seems to us that the legisla- 
tive draftsman clearly saw that it is only upon the applicant for substitution 
proving that he himself might have been a petitioner that the former election 
petition, which had abated, could at all revive and it is only consequent upon 
the revival that the question of security could at all arise. Therefore, in our 
opinion, under s. 115 read with s. 117, it is not essential that the deposit to- 
wards security contemplated in s. 117 should be made at the time of the pre- 
sentation of the application for substitution. On the other hand, it seems 
to us that s. 115 requires that that deposit should be made only at the time 
the petitioner being entitled to be substituted is so substituted. In other 
words 8. 117 comes into play only after the first two stages contemplated in 
$. 115 are surmounted ie. after ‘‘application’’ is made and’ ‘‘entitlement’” 
proved. Then and then only does the abated proceeding revive and’ become a 
petition and then and then only does s. 117 begin to apply, and any questiom 
of a ‘‘petitioner’’ furnishing security for costs arise. 


te 
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In the present case the question before the Election Tribunal was only 
whether the applicant for substitution might have been a petitioner. Once 
that was decided and his ‘‘entitlement”’ proved it was open to the petitioner 
even at that stage to comply with the conditions of s. 117 as to security. The 
learned Judge, on the other hand, thought that unless the treasury challan 
accompanied the application for substitution, the application for substitution 
must be dismissed. ; 

We also do not think that the Election Tribunal had no power to extend 
the time for the fulfilment of the condition of s. 117 as to security in case he 
found that exh. 32 did not comply with the conditions of s. 117. That was 
one of the points raised before us. In our opinion he could have called upon 
the applicant for substitution to rectify the error, if any, and furnish security 
within the time granted. But that was not done. However, in the view we 
have taken no question of extension of time arises. We do not think that the 
dismissal of the application for substitution in limine on the ground that the 
applicant for substitution had not complied with the conditions of s. 117 as 
to security was a correct decision. 

We, accordingly, set aside the judgment of the Election Tribunal and hold 
that the petitioner before us had complied with the conditions of s. 117 as to 
security. The original record will now go back to the Election Tribunal, 
Wardha, for further disposal of the election petition. Subject to the direc- 
tions given in this judgment the Tribunal may decide for itself whether the 
petitioner may continue the proceedings and, if so, upon what terms, as the 
Tribunal may think fit. 

When we had decided First Appeal No. 11 of 1963, we had reserved the 
question of costs after we have finally disposed of the matter arising upon the 
order of the Election Tribunal. The petitioner has succeeded in the present 
petition, but respondent No. 2 had succeeded if the First Appeal. In that 
view, we think that both parties should bear their costs as incurred. The pre- 
sent petitioner who was the appellant in F.A. No. 11 of 1963 will be entitled 
to a refund of his security deposit under s. 119-A for the appeal. 


Application allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Paranjpe. 
SAKHARAM NARAYAN KHERDEKAR 


v. 
CITY OF NAGPUR CORPORATION.* 
Bombay Shops and Establishments Act (Bom. LXXIX of 1948), Secs, 2(4), (7), (8), 
»  (27)—Advocate or legal practitioner working in office or appearing in Court whether 
carries on activity of a commercial nature—Whether such person an “employer” within 
3. 2(1)—*Commercial establishment’, what is. 

An advocate or a legal practitioner, whether he works in his office or appears In 
Court, cannot be said to be carrying on his profession in any of these places where the 
activity can be said to be of a commercial nature and, therefore, he is not liable to 
have any establishment registered under the Bombay Shops and Establishments Act, 
1948. 7 

It is not every establishment in the sense of premises or buildings where business, 
trade or profession is carried on that is intended to be governed by the Act, but only 
those premises though carrying on one or the other of these kinds of activities which 
are of a commercial nature. 

A lawyer who carries on his profession as an advocate cannot answer the defini- 
tion of an “employer” in s. 2(7) of the Act. 


*Decided, September 24/25, 1962. Special Civil Application No. 45 of 1962. 
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Hariprasad v. A, D. Divelkar,’ N. U. C. Employees v. Industrial Tribunal? State of 
` Bombay v. Hospital Mazdoor Sabha,’ State of M. P. v. Baldeo Prasad, M. & S. M. 
Ry. v. Bezwada Municipality, 1-T. Commr. v. I. M. Bank Ltd. Central Bank of 
India v. Their Workmen,’ Kalidas v. State of Bombay, Nagpur Corporation v. Its 
Employees,’ Coomber v. Justices of Berks,” Federated State School Teachers Asso- 
ciation of Australia v. State of Victoria”, Federated Municipal and Shire Council 
Employees Union of Australia v. Melbourne Corporation,* P. A. Paul v. State of 
Punjab,“ Ramdhandas v. State of Punjab, McKay v. Rutherford,“ Commissioners 
of Inland Revenue v. Maxse,* Currie v. Inland Revenue Commissione?s,” William 
Esplen, Son, and Swainston, Ld. y. Inland Revenue Commissioners” and N. Union of 
Commrl, Employs. v. M. R. Meher,” referred to. 


Tue facts appear in the judgment. 


_S. W. Dgabe, H. W. Dhabe, M. N. Chandurkar, P. G. Palsikar and M. L. 
Vaidya, for the petitioner. 

C. 8. Dharmadhikars, for respondents Nos. 1 and 2. 

5. M. Hajarnavis, Assistant Government Pleader, for respondent No. 3. 


EET J. This petition raises an interesting and an important point 
of interpretation under the Bombay Shops and Establishments Act, 1948. 
This Act has been made applicable to Vidarbha region by the: Extension and 
Amendment Act, 1960, applying the provisions of this Act all over tha State 
of Maharashtra. 

The petitioner, Shri S. N. Kherdekar, is an advocate of this Court, and also 
the’ elected Secretary of the High Court Bar Association at Nagpur. The 
Association is a body registered under the Societies Registration Act. The 
petitioner has been practising for the last 27 years in the High Court and also 
enrolled under the Legal Practitioners Act and now under the new Advocates 
Act, 1961. | 

The petitioner has stated that he is practising at his own residence and does 
not maintain an establishment. He carries on profession by receiving briefs 
at his house. He has a clerk who looks after the Court work. The clerk is a 
registered clerk under the rules of the High Court. The petitioner is govern- 
ed by the Legal Practitioners Act and the Advocates Act. The petitioner, it 
is claimed, is also an officer of the Court, and is not running any firm or busi- 
ness, or organising any commercial establishment. 

The petitioner in his capacity as Secretary of the High Court Bar Asso- 
ciation, received from the Market Superintendent of respondent No. 1 Cor- 
poration of the City of Nagpur a letter dated January 23, 1962. In this letter 
the Market Superintendent intimated to the petitioner that the Bombay Shops 

-and Establishments Act, 1948, has been made applicable to Vidarbha region 
with effect from October 1, 1961. He, therefore, forwarded 25 forms which 
could be used by members of the High Court Bar Association. He also stated 
that any further requirement may be referred to the Market Superintendent. 
A copy of the form which was forwarded by the Market Superintendent is to 
be found at page 10 as annexure B to the petition. This form is prescribed 

1 pos ALR. 8.0. 121, s.o. 59 Bom. 9 [1960] ALR. S.C. 675. 

L.R 10 


(1883) 9 A.C. 6l. 
2 1962) A.LB.8.0. 1080, s.c. 64 Bom. L.R. 11 (1929) 41 C.L.R. 569. 


893. 12 (1918-19) 26 C.L.R. 508. 
3 eo AIR. 8.0. 610, s.o. 62 Bom. 13 (1962) A.LR. Pun. 280. 
L.R. 5 14 [1961] A.I.R. 8.0. 1559. 
4 r1961] ALR. 8.0. 298. 15 (1848) 6 Moore’s P.C. 413. 
5 [1944] A.LR. P.C. 71, 8.0. 47 Bom. L.R. 16 [1919] 1 K. B. 647. ; 
587 17 [1921] 2 K.B. 332. 
6 [1959] A.I.R. 8.0. 713. 18 [1919] 2 K.B. 781. 


7 [1960] ALR. S.C. 12 19 [1960] ALR. Bom. 22, s.o. 61 Bom. 
8 Hoss: ALR, B.C. 62, 8.0.57 Bom. L.R. L.R. 642. 
702. f ; 


1962.] SAKHARAM Y. CITY OF NAGPUR CORP, (A.c.J.)—Abhyankar J. 629 


according to rule 5 of the rules framed by the State Government under the 
Bombay Shops and Establishments Act, 1948, hereafter referred to as the 
Shops Act. The form preseribed by rule 5 is to be used by all employers as 
defined in the Act. The employers are required under s. 7 of the Shops Act 
to send to the Inspector of the local area concerned a statement in this form 
together with prescribed fees. The information that is to be given in the form 
is-with respect to the name of the employer and the manager, if any, the postal 
address of the establishment, the name of the establishment, if any, the cate- 
gory of th® establishment, namely, whether it is a shop or ‘commercial establish- 
ment or a residential hotel, restaurant, eating house, theatre or any other place 
of public amusement or entertainment, and other particulars that may be pres- 
exibed. On receipt of the form the Inspector has to be satisfied about the 
correctness of the statement, and then the establishment is to be registered in 
the register of establishments as prescribed by the rules. On such registra- 
tion a registration certificate is granted to the employer which is valid till the 
end of the year. One of the consequences of non-registration and not send- ` 
ing the form as required by s. 7 is provided in s. 52(a) of the Shops Act. 
Under that clause if an employer fails to send to the Inspector a statement dur- 
ing the period specified in s. 7, then the employer and the manager are liable 
to be prosecuted and on conviction each will be punishable with a fine which 
shall not be less than Rs. 25 and which may extend to Rs. 250, and if the con- 
travention under s. 7 is continued after the expiry of the tenth day after con- 
viction, the employer shall be liable on further conviction to be punished with 
fine which may extend to Rs. 10 for each day on which the ‘contravention is 
so continued. 

The petitioner thus being exposed to the risk of a prosecution if he were 
‘not to register himself as an employer of an establishment under s. 52 of the 
Act, has come up to this Court with a-prayerethat the respondents may be 
prohibited from taking any action in pursuance of any of the provisions of 
the Shops Act. Respondent No. 1 is the City of Nagpur Corporation who 
have filed a return in this case. Respondent No. 2 is the Market Superinten- 
‘dent who issued the letter to the petitioner. Respondent No. 3 is the State 
Government which did not file a return in time, but we have heard Shri S. M. 
Hajarnavis, the learned Assistant Government Pleader, on behalf of the State, 

Before noticing the rival contentions of the parties it will be advantageous to 
examine the several provisions of the Shops Act and the scheme underlying 
it. ‘The preamble of the Act shows that the Act, which is a consolidating and 
amending Act, is put on the statute ‘book to regulate conditions of work and 
employment in shops, commercial establishments, residential hotels, restau- 
rants, eating-houses, theatres and other places of publie amusement and enter- 
tainment and also other establishments. Section 2 gives statutory definitions 
of several expressions used in the Act. In particular, the definitions of ‘‘com- 
mercial, establishment’’, ‘‘employer’’, ‘‘shop’’, will need a careful examina- 
tion. As already stated, s. 7 requires the employer of every’ establishment to 
send to the Inspector a statement in the prescribed form so that on verification 
the establishment will be registered in a register of establishments in the pres- 
eribed manner. On such registration a registration certificate is required to 
be issued to the employer who applies for registration. Any change in the 
information communicated at the time of registration has also to be intimated 
by the employer to the Inspector in a prescribed form. If an establishment 
comes to'a close for good, then the closure of such establishment is required to 
be notified to ‘the Inspector. 

Chapter III provides for the hours of opening and closing of shops and 
eStablishments. Sections 10 and 11 prescribe the hours of opening and closure 
of ‘shops and s. 13 provides for the hours of work in a commercial establish» 
ment. Section 14 prescribes the maximum number of hours during which an 
employee can be required, or allowed to work in a shop or commercial esta- 
blishment. Corresponding to this restriction on an employer regarding the 
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hours during which an employee may be employed to work, there is an obliga- 
tien on the employee not to work beyond the prescribed hours either in that 
establishment or in any other establishment. Interval for rest between two 
periods of work is provided in s. 15 while s. 16 makes provision for the spread- 
over of the hours of employment which shall not exceed 11 in any day. There 
is a different period of spread over in respect of employees in commercial esta-: 
blishment under s. 17. Section 18 is one of the important provisions of the 
Act which requires that every shop and commercial establishment will remain 
closed on one day in the week. The employer is required to determine and 
maintain a list of such close days at the beginning of each year and to notify 
such list to the Inspector and tha list is required to be displayed in a con- 
spicuous place at the establishment also. There may be different days of week- 
ly rest for different establishments or different classes of establishments and 
this may again differ from area to area and from locality to locality. They 
may also include different periods of the year. Notice to that effect has to be 
. given by the employer to the Inspector. Chapter IV makes similar provisions 
regarding opening and closing hours in residential hotels, restaurants and eat- 
ing houses. Similarly, Chapter V makes provisions on the same topic with 
regard to theatres and other places of public amusement or entertainments. 
Then we come to Chapter VI, which is an important restriction on the employ- 
ment of what are called children, young persons and women. A child under 
the Act is a person below 12 years, while a young man is a person below 17 
years according to the definition in the Act. Section 32 prohibits any child 
being required or allowed to work whether as employee or otherwise in any 
establishment, notwithstanding that such child is a member of the family of 
the employer. Similarly, under s. 32 no young person or woman can be re- 
quired or allowed to work in the establishment before 6 a.m. or after 7 p.m., 
notwithstanding, again, that guch a young person or woman is member of the 
family of the employer. The daily hours of employment for the young per- 
son are fixed at a maximum of six hours under s 34. There is a prohibition 
to the employment of a young person or woman in any establishment, which 
is declared by the Government to involve work dangerous to the life, health 
or morals, Chapter VIII provides for leave with pay and payment of wages 
‘of persons employed in an establishment. Provision is made for application 
of the provisions of the Payment of Wages Act for realisation of wages and under 
s. 388A provisions of the Workmen’s Compensation Act have also been made 
applicable in respect of employees other than those who are in receipt of 
monthly wages of Rs. 500. Provisions regarding health and safety of the em- 
ployees in every establishment are to be found in Chapter VIII. Certain pre- 
cautions against fire, sufficiency of lighting and ventilation, provision for first- 
aid are all provided in ss. 39 and 42A in this chapter. 


One of the important features of this legislation is that enforcement in res- 
pect of the several provisions of the Act is entrusted to local authority within 
the areas of its jurisdiction. The local authority is required to appoint Inspec- 
tors and to enforce the provisions according to the rules made by the Govern- 
ment and for which the local authority itself may make bye-laws consistent with 
the provisions of the Act. In spite of the entrustment of this primary duty 
of enforcement: to local authorities the State Government has retained the 
power to enforce the provisions of the Act in case there is any remissness or 
failure to perform its duty by other authorities. The Act also provides for 
the manner in which Inspectors are to be appointed and the powers and the 
duties of the Inspectors. Every Inspector appointed under the Act is deemed 
to be a public servant within the meaning of s. 22 of the Indian Penal Code. 
‘An employer is in duty bound under s. 21 on demand to produce all records 
ete. required to be kept by him under the provisions of this Act. Chapter X 
preseribes the offences and penalties therefor created under ‘the Act. We have 
already noticed s.: 52 which provides for penal consequences for acting in con- 
travention of the several provisions ofthe Act, viz. ss. 7, 10, 11, 13, 26, 27, 
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. 39, 40, 41 or 42, or again if there is contravention of the provisions of ss. 14, 
15. 16, 17, 21 ete. regarding the allowing of work in contravention of the pro- 
visions of these sections. Under the proviso added to s. 52 it is provided, as 
already noticed, that the failure to take action under s. 7 involves a further 
fine after first conviction to the extent of Rs. 10 per day for each day on which 
the contravention is continued. There are certain minimum punishments pre- 
seribed for contravening eertain provisions such as ss. 18, 22, 21 or 65. There 
is also a provision for’ enhancement of the punishment under s. 56 for repeti- 
tion of thé offence in contravention of ss. 10, 11 ete. Nobody can obstruct an 
Inspector from doing his duty except at his peril of prosecution and convie- 
tion for such obstruction. The State Government is empowered to preseriba 
authorities which shall determine whether in a given ease a person is or is not 
an employer for the purpose of the Act. There are other miscellaneous provi- 
sions in Chapter XI, all intended for furtherance of the objective with which 
the Act has ‘been made. 


We may only notice now three provisions namely, ss. 4, 5 and 6 of the hate 
which have a bearing. Under s. 4 certain provisions of the Act have been ex- 
cluded from application in respect of establishments mentioned in Schedule TI. 
Now, this Schedule II originally contained only six entries, and all the provi- 
sions of the Act have been excluded from application to them when the Act 
was put on the statute book. But the State Government has been given power 
under s. 4 by a notification published in the Gazette to add to, omit, or alter 
any of the entries in this Schedule. The State Government has exercised this 
‘power from time to time and added items to Schedule II which now are eighty- 
four in number. In adding these items the State Government has either exempted 
the establishment concerned from all the provisions or only some of the provi- 
sions of the Act. A further power is given under s. 5 of the Act to the State 
Government by notification in the Official Gazett® to declare any establishment, 
or class of establishments to which or any person or class of ‘persons to whom 
the Act or any of the provisions thereof does not apply, to be an establishment 
‘ or class of establishments or a person or class of persons to which or to whom 
the Act or any of its provisions may apply either with modifications or adap- 
‘tations as may be necessary in the opinion of the Government. On such a de- 
‘claration being made such establishments or persons shall be deemed to be an 
establishment or class of establishments or to be employees or class of em- 
ployees to whom the Act will apply either wholly or in part as the notification 
may direct. The State Government has also been given power under s. 6 to 
suspend the operation of all or any of the provisions of the Act for any limited 
period and subject to such conditions as may bé deemed fit on account of any 
holidays or occasions. 

Thus, this Act is a piece of social legislation, primarily meant for regulat- 
ing the conditions of work and employment in establishments of one or the 
‘other category defined in the Act. This Act repeals the original Bombay Shops 
and Establishments Act of 1939 which was in force for about nine years before 
its replacement. It has been amended from time to time, the latest amend- 
ment being by Maharashtra Act XXVI of 1961, after which "it was brought into 
force in the whole of the State of Maharashtra. 


We may now notice the contentions urged on behalf of the petitioner in this 
vase. The petitioner says that he is not an employer within the meaning of 
s. 2(7) of the Act and is not, therefore, required to register under s. 7 of the 
Act. The reason given why the petitioner is not an employer is that. the peti- 
tioner is not a person either owning or having an ultimate control over a shop. 
What an establishment means is defined specifically in s. 2(8) of the Act. 
That definition is as follows :— 

“ stablishmertt? means a shop, commercial establishment, residential hotel, restau- 
rant, eating house, theatre or other place of public amusement or entertainment to 
which this Act applies and includes such other establishment as the State Government 
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may, by notification in the Official Gazette, déclare to be am establishment for. the pur- 
pose of this Act;” 
The definition of ‘shop’ is given in s. 2(27) of the Act as follows :— 

“Shop means any premises where goods are sold, either by retail or wholesale dr 
-whére services are rendered to customers, and includes an office, a store room, godown, 
warehouse or workplace, whether in the same premises or otherwise, mainly used in 
connection with such trade‘or' business but does not include a factory, a ‘commercial 


-establishment, residential hotel, restaurant, eating house, theatre or other plgce of public 
amusement or entertainment;” 


The above definition, according to the petitioner, includes several categories 
such as shops, commercial establishment, residential hotels, restaurants, eating 
houses, theatres and other places-of public amusement or entertainment. It is 
‘not the contention of the opponents that the petitioner is an employer or owns 
or has ultimate control over any other type of establishments, but it is con- 
tended that he certainly owns or has control over what is defined as a ‘com- 
mercial establishment’. Now, what is a commercial establishment is also de- 
fined in s. 2(4) of the Act. That definition is as follows :— 

. “ ‘Commercial establishment’ means an establishment which carries on any business, 
trade or profession or any work in connection with, or incidental or ancillary to, any 
‘business, trade or profession and includes a society registered under the Societies Regis- 
‘tration Act, 1860, and a charitable or other trust, whether registered or not, which carries 
‘on, whether for purposes of gain or not, any business, trade or profession or work in con- 
nection with or incidental or ancillary thereto but does not include a factory, shop, 
residential hotel, restaurant, eating house, theatre or other place of public amusement 
or entertainment;” 


The petitioner’s contention shortly put is that though he carries on profes- 
sion. of law and is a lawyer, he does not have a commercial establishment which 
carries on the profession of an advocate. The very definition of the words 
“commercial establishment’, according to the petitioner, leaves the matter vague 
‘and undefined if not unintelligible. Whereas s. 2(8) defines ‘establishment” 
as a shop, a commercial establishment, residential hotel ete. the same word 
‘establishment’ is used in defining ‘commercial establishment’ as well. Un- 
jéss'a definite meaning can be spelt out from the definitions of “establishment” 
and ‘commercial establishment’, it is contended, it is not possible to find out 
what activity or what kind of premises, if the word ‘shop’ in s. 2(4) refers to 

premises, are intended to be included in a commercial establishment. It is 
also urged that the definition requires “fan establishment which carries on any 
business, trade or profession.’’ The normal meaning that could be given to 
this expression is that there must be some organised activity carried on by- 
one or more persons which, can be described as a business, trade or profession. 
Tf the shop is to bear the meaning of a place or premises where any such 
‘activity is carried on, then it is improper to describe a commercial establish- 
ment.as ‘‘an establishment which carries on any business, trade or profession”. 
Tt is contended that an establishment can never itself carry on any business, 
trade or profession, but any of these activities may be carried on by a human 
being who may be controlling, owning or having that shop. It is also con- 
tended that it is not merely an establishment in the sense of premises in which 
business, trade or profession is carried on which is to be considered as within 
the meaning of the Act but that establishment must’ be a commercial establish- 

ment. By ‘reference to the dictionary meaning of the word ‘‘commercial’’, it 
is urged, the basic idea of a commercial activity postulates some sort of trade. 
The Concise Oxford English Dictionary defines ‘‘commercial’’ as “meaning 
“Cengaged in, or bearing on, commerce’’. Thus, the idea that is conveyed by 
use of the word ‘ commercial’? must necessarily postulate some kind of com- 
mercial activity. Similarly, according to the petitioner, the use of the word 
‘*establishment’’ postulates an organised body of men maintained for a parti- 
cular purpose. Unless the word is used in this sense, the petitioner urges, the 
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phrase ‘‘an establishment which carries on any business, trade or profession’? 
cannot have any rational meaning. The word ‘‘establishment’’ cannot be 
equated to mere premises firstly because premises themselves do not carry om 
any business and also because wherever it is intended to indicate one or the 
other of, the establishments, defined in s. 2(8) of the Act as referring to pre- 
mises, the Act has used the word so defining them. For instance, ‘‘shop’’ in 
s. 2(27) is defined as meaning any premises where goods are sold etc. Simi- 
larly, ‘restaurants’ or ‘eating houses’ in s. 2(25) is defined as meaning any 
premises in Which is carried on wholly or principally the business of supply 
of meals ete. Again ‘‘residential hotels” in s. 2(24) is defined as meaning any 
premises used for reception of guests or travellers desirous of dwelling or 
sleeping therein ete. The argument, therefore, is that the word ‘‘establish- 
ment’’ used in defining in s. 2(4) the phrase ‘‘commercial establishment”? is 
not used in the sense of premises but is used in the sense of a commercial acti- 
vity. Unless, therefore, according to the petitioner, the activity which is 
‘earried on is of a commercial nature, whether that activity is in business, trade 
or profession, the place where such activity is carried on is not liable to be 
registered under the Shops Act. According to the petitioner, even though it 
is true that the petitioner has his office in his residential room and works there- 
in for preparing briefs or interviewing clients to get instructions, to draft 
pleadings and also employs a clerk for that purpose, that office in which pro- 
fession is carried on cannot be considered as a ‘‘commercial establishment”’. 
The activities which are intended to be covered in a commercial establishment 
are minutely described and each must bear a different meaning. The activity 
may be regarding business, trade or profession. Here again these words are 
not severally defined in the‘Act and must, therefore, bear their ordinary normal 
meaning; the word ‘‘commercial’’ must bear its ordinary meaning in determining 
what activity is intended or what establishment is*intended to be covered by 
the word. According to the petitioner, in order that the activity may be 
called a commercial activity, there must be some element of sale or exchange 
of goods offered there, goods in specie such as it takes place in a market place, 
or there may be only an activity undoubtedly of a commercial nature in which 
actual handling of goods is not necessary. But the transaction must bear the 
character of a commercial transaction and a commercial transaction necessarily 
implies some investment of capital and a risk by way of profit or loss from ‘such 
a transaction. It is, therefore, urged that if the activity has to be a commer- 
cial activity in which a profession is carried on, then the profession of an ad- 
vocate is certainly not one which could be said to partake of the character of 
a commercial activity or commercial transaction. The petitioner urged that 
the profession of law or that of an advocate is variously described as a liberal 
profession i.e. a literary profession and many times even as a noble profession. 
It requires a specialised skill and training. Everyone is not entitled to prac- 
tise at law or appear in Courts unless he obtains a certificate or an enrolment 
ander the provisions of the various laws. An advocate works under strict 
disciplines of several authorities and is subject to rigid code of conduct of his 
profession both in Courts as well as outside. Whether that code is prescribed 
by a chosen body of men like the Bar Council or by statute, or by the judicial 
authorities, the important fact to be noted is that nobody can practise law 
without being subject to these disciplines. A lawyer is not entitled to canvass 
for his briefs. He is under certain obligations and duty to the Court. In fact, 
he is described as an officer of the Court and is an important part in the whole 
machinery for administration of justice. It is, therefore, claimed that he per- 
forms functions which are part of functions performed by the State in exercise 
of its sovereign power. They are in the nature of regal function and a lawyer 
is part and parcel of the whole administration of justice, the court, its presid- 
ing officers and judicial tribunals. It is, therefore, suggested that this special 
character invested to the profession of law and of an advocate takes his pro- 
fession poles apart from any aevtivity which can be described as a commercial 
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‘activity. It is not only in his office or in his chamber that a lawyer carries on 
‘his profession. A major part of his duty requires him to attend Courts and 
defend cases of his clients, to attend to.other tribunals where permitted and 
‘to represent his client’s interest in several places outside his chamber or office 
room. It cannot, therefore, be predicated that the profession of law or that 
of an Advocate is carried on only in his office. Though it is undoubtedly true 
that the lawyer is expected to work in his office or even at his home over his 
briefs, the place cannot be called an establishment where he carrigs on his pro- 
fession, inasmuch as that is not the only place where he carries on profession 
‘in the first instance and the persons employed by him such as a typist or a 
clerk, or even a servant to sweep the premises of his office, are in no way con- 
nected with the actual duties he is required to perform in carrying vut his 
“profession. 


It is also contended that unless the words of a statute are clear it is not 
permissible to proceed against anyone, and it is the duty of the authorities to 
inform themselves clearly beforehand if they can, by proper interpretation of 
the statute, as to whether a particular activity, as im the instant case, can be 
ealled an activity of a commercial establishment in which a profession is carri- 
ed on. If the words are vague, or vaguely used by Legislature, a citizen cannot 
be subjected to the penal consequences resulting on account of such vague ex- 
pressions in the statute. Rather than exposing the citizen to the risk of penal 
consequences of a vague provision of law, the petitioner invited us to declare 
that the provision itself is void. In support of this proposition our attention 
was invited to the following passage in Craies on Statute Law (pp. 89, 90) :— 

“If the language of an Act of Parliament is clear and explicit; it must, as already 
stated, receive full effect, whatever may be the consequences. Of many Acts, however, 
it can fairly be said, as was seid by Lord Herschell of the Buildings Societies Act, 1884, 
that no construction ‘is free from difficulty, and no construction carries out a clear, de- 
fined and well-indicated policy on the part of the Legislature’. If (as is often the case) 
the meaning of an enactment, whether from the phraseology used or otherwise, is obs- 
cure, or if the enactment is, as Brett, L.J., said in the The R. L. Alston,’ ‘unfortunately 
expressed in such language that it leaves it quite as much open, with regard to its form 
of expression, to the one interpretation as to the other,’ the question arises, ‘What 
is to be done? We must try and get at the meaning of what was intended by 
considering the consequences of either construction’. And if it appears that one of these 
constructions will do injustice, and the other will avoid that injustice, ‘it is the boundem 
duty of the Court to adopt the second, and not to adopt the first, of those constructions.’ 
However ‘difficult, not to say impossible,’ it may be to put a perfectly logical construc- 
tion upon a statute, a Court of Justice ‘is bound to construe it, and, as far as it can, to 
make it available for carrying out the objects of the Legislature, and for doing justice 
between the parties” This rule is not peculiar to English law, and is equally applicable 
to Scottish and colonial statutes.” 

If this contention was not acceptable, it was urged in the alternative that in 
any case the word “establishment’’ used in a vague sense in defining ‘‘commer- 
cial establishment’? under s. 2(4) of the Act cannot be equated to premises 
or a place where a profession is carried on unless the character of that activity 
is shown to be commercial in its nature. It is pointed out that the words used 
for defining ‘‘commercial establishment’’ are of a wide amplitude and it is, 
therefore, necessary to restrict the meaning with reference to the context, the 
context being that only that type of activity is intended to be brought within 
the mischief ef the Act which is commercial in character. When similar occa- 
sion arose for interpretation of words used in a wide sense and finding their 
meaning with reference to the object of the Act, the caution and care necessary 
to find out the limits to which a definition or expression must be understood is 
laid down in certain precedents by the Supreme Court. In Hariprasad v. A. 
D. Diwelkar® the question was whether the definition of the word ‘‘retrench- 


1 (1882) 8 P.D. 5, 9. 2 [1957] ALR. 8.C. 121, s.o. 59 Bom. L.R. 384, 
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ment” in s. 2(00) of the Industrial Disputes Act which provided that retrench- 
ment means termination of service by the employer for any reason whatsoever 
must bear a meaning which will include every kind of termination of employ- 
ment, whether it is brought about on account of surplus labour or not, and 
would include termination on account of the closure of the establishment. In 
wepelling this latter contention their Lordships observed as follows (p. 127) :— 

.. What is being defined is retrenchment, and that is the context of the definition. 
It is true that @ artificial definition may include a meaning different from or in excess 
of the ordinary acceptation of the word which is the subject of definition; but there must 
then be compelling words to show that such a meaning different from or in excess of 
the ordinary meaning is intended. Where, within the framework of the ordinary accepta- 
tion of the word, every single requirement of the definition clause is fulfilled, it would 
be wrong to take the definition as destroying the essential meaning of the word defined.” 

Relying on this principle of interpretation it is urged that the definition of 
“‘eommercial establishment’’ in s. 2(4) is intended to cover establishments carry- 
ing on any business, trade or profession which are commercial in their nature, 
ie. those establishments alone in which the activity carried on is of a commer- 
cial nature. It cannot be equated with each and every place, whether commercial 
or not, in which a busiriess, trade or profession is carried on. The petitioner 
has also relied on another decision of the Supreme Court in N.U.C. Employees 
v. Industrial Tribunal.3 In this case the question that fell for consideration 
‘was whether the definition of the .word ‘‘industry’’ in the Industrial Disputes 
Act, which covers a very wide range of activities of an industrial nature, can 
be deemed to include the profession of a firm of solicitors. Their Lordships 
quoted their previous decision in State of Bombay v. Hospital Mazdoor Sabha* 
while interpreting the same word ‘‘industry’’ in the Industrial Disputes Act 
and in particular the following observations (pp. 614-615) :— 

«that though S. 2(j) uses words of very wide denotation, a line would have to be 
drawn in a fair and just manner so as to exclude some callings, services or undertakings. 
Jf all the words used are given their widest meaning, all services and all callings would 
come within the purview of the definition; even service rendered by a servant purely 
in a personal or domestic matter or even in a casual way would fall within the defini- 
tion. It is not and cannot be suggested that in its wide sweep the word ‘service’ is in- 
tended to include service howsoever rendered in whatsoever capacity and for whatso- 
ever reason.” 

Thus, the principle of interpretation of a provision of a statute is that where 
words of very wide amplitude are used in a definition, caution has to be taken 
to see whether even within the definition itself there is an indication which 
limits the amplitude or wide range which would otherwise be given to the bare 
words. The petitioner. contends that in the definition of ‘‘commercial esta- 
blishment’’ in s. 2(4) this indication is given by the use of the word ‘‘commer- 
cial’’ which must limit establishments, even though carrying on business, trade 
or profession, only to those establishments which partake of an activity which 
is commercial in nature. How the vagueness of a definition may sometimes 
defeat the very purpose for which the statute is enacted is also stated, accord- 
ing to the petitioner, by another decision of their Lordships of the Supreme 
Court in State of M. P. v. Baldeo Prasad.® In phat case proceedings were 
started against a person under the C. P. and Berar Goondas Act. The defini- 
tion of the word ‘‘goonda’’ within the meaning of the Act was vague. In deal- 
ing with this aspect of the case their Lordships observed as follows (p. 297) :— 

“Incidentally it would also be relevant to point- out that the definition of the word 
“goonda’ affords no assistance in deciding which citizen can be put under that category. 
It is an inclusive definition and it does not indicate which tests have to be applied in 
deciding whether a person falls in the first part of the definition. Recourse to the dic- 


3 [1962] ALR. 8.C. 1080, 8.0. 64 Bom. L.R. L.R. 553. 
5 [1961] A.LR. S.C. 293. 
4 [1960] ALR. 8.0. 610, s.o. 62 Bom. 
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tionary meaning of the word would hardly be of any assistance in this matter... That is 


‘why we think the definition of the word ‘goonda’ should have given necessary assistance- 
to the District Magistrate in deciding whether a particular citizen falls under the cate- 


gory of goonda or not; that is another infirmity in the Act.” 


The petitioner, therefore, urged that if the word ‘“‘establishment’’ is to be 


equated to every premises where business, trade or profession is carried on 
without more, then this mode of interpretation will have two weaknesses, namely, 


that it will ignore the purposeful association of the word “commercial”? cast 


in the definition, and it will leave the door wide open for every kind of premises 
where any trade, business or profession is carried on as being within the mean- 
ing of the Act. 


'. The respondents had relied on the entries in the second Schedule showing 


what the intention of the Legislature was and which establishments were in- 
tended to be included under the Act. The State Government in exercise of its 
powers under s. 4 proviso added some entries to the second Schedule such as 
No. 18.. Item 18 includes under ‘‘establishments’’ legal and income-tax prac- 
titioners, ‘but excludes the operation of provisions of as. 13 and 18(/) so far as 
they concern the attendance of the legal practitioners and the attendance of 
their staff from the provisions of s. 18. By reference to this item added in the 
Schedule it was urged on behalf of the respondents that the intention of the 
Legislature seems clear in view of the notification issued by the State Govern- 
ment. The petitioner has challenged this interpretation of the effect of adding 
item 18 in Schedule II. According to him, one must find out what is the mean- 
ing of the term ‘‘commercial establishment’’ in the Act, and in particular in 
the definition of s. 2(4) itself. Hither the legal practitioner’s office is an esta- 
blishment within the meaning of s. 2(4) or it is not. If the definition of ‘‘com- 
mercial establishment’’ in s. 2(4) does not justify extension of that definitior 
to the office of an advocate, then the inclusion of an entry in Schedule IE by 
the Government at a subsequent date will not enlarge the ambit of the defini- 
tion.. In fact, the proviso which empowers the Government, according to the 
petitioner, to omit or alter any of the entries by notification in the Schedule, is 
in the nature of an exception. Neither a notification in exercise of this power 
nor a-proviso can have the effect of enlarging the section itself. Whether it is: 
a statutory rule or a proviso, neither of these can be so interpreted as to enlarge 
the ambit of mischief which is contained in the main section of the statute. 
Our attention is invited in support of this proposition to the decision of the 
Privy Council in M. & 8. M. Rly. v. Bezwada Municipality? where it is observ- 
ed that where the language of the main enactment is clear and unambiguous, a 
proviso can have no repercussion on the interpretation of the main enactment, 
so as to exclude from it by implication what clearly falls within its express 
terms. This function of the proviso was also approved by their Lordships of 
the Supreme Court in I.-T. Commr. v. I. M. Bank Lid.’ where their Lordships. 
observed" (p. 717) :— 

“...The proper function of a proviso is that it qualifies the generality of the main 
enactment by providing an exception and taking out as it were, from the main enactment, 
a portion which, but for the proviso would fall within the main enactment. Ordinarily 
it is foreign to the proper function of a proviso to read it as providing something by way 
of an addendum or dealing with a subject which is foreign to the main enactment.” 
To the same effect are the observations regarding a statatory rule in the decision 
of their Lordships of the Supreme Court in Central Bank of India v. Their 
Wr kpene where it is observed: 

‘ ..if a rule goes beyond what the section contemplates, the rule must yield to the 
statute”. 

Then the argument is that unless the office of a legal practitioner or an income- 
tax practitioner as such can be shown to be within the ambit of the definition of 


6 [1944] ALR. P.C. 71, at p. 73, 5.0.47 7 [1959] ALR. 8.0. 713. no 
Bom. L.R. 587. 8 [1960] ALR. 8.0. 12, at p. 23. 
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“feommercial establishment’? in s. 2(4) of the Act, any entry such as item 18 


made by the State Government to Schedule IT will not have the effect of in-: 
eluding the office or establishment of an advocate carrying on a profession, 


therein to be governed by the provisions of the Shops Act. 


As to the effect of vagueness of a definition or provision of law, the petitioner’ 


_also relied on a passage from Bindra’s book on Interpretation’ of Statutes, 8rd 
‘edition, at page 340 to the following effect :— 

“If the legislative intent can be spelt out fairly from the words of the statute, the 
Courts should five effect to that intention by looking at all the language used, the pur- 
poses to be accomplished, and other Acts in pari materia, in spite of the fact that the 
statute is couched in inaccurate, inapt and awkward language. 

Whether a statute be a public or a private one, if the terms in which it is couched 
be so vague as to convey no definite meaning to those whose duty it is to execute it, either 
ministerially or judicially, it is necessarily inoperative. The law must remain as it was, 
unless that which professes to change it, be itself intelligible. All permissible aids to 
construction should be used to ascertain the meaning of the statute, but if, after such 
effort, it is found to be impossible to determine, with any reasonable degree of certainty, 
what the Legislature intended, thê Act will be declared to be inoperative and void.” 

It is also contended on behalf of the petitioner that the decision of their 
Lordships reported in Kalidas v. State of Bombay® has pointed out the purpose 
of this legislation (Shops Act). That purpose is to enact a piece of social 
legislation designed partly to prevent sweated labour and the undesirable em- 
ployment of women and young children and partly to safeguard the health and 
providing safety of workmen and employees. In that case the question was 
whether a person who did some repairs work or manufactured petty parts useful 
in a textile mill, in a small shop where he employed a couple of servants for 
assistance but the products of the labour were not sold, could be said to be a 
shop within the meaning of the Shops Act. In repelling the contention that 
the activity of the appellant was within the meaning of the Act, their Lordships 
observed that the Legislature did not intend to rope in small establishments 
of the kind but reserved power in the State Government to do that when de- 
sirable by the simple process of notification. 

The learned counsel for the petitioner has pressed his contentions from another 
angle. We have already referred to his contention that the role of an advocate 
in practising and discharging his duties as such is participation in administra- 
tion of justice, which is a regal function of the State. That administration of 
justice is a regal function of the State is now well settled in view of the pro- 
nouncement of their Lordships in Nagpur Corporation v. Its employees. 10 At 
page 681 their Lordships referred to the observations of Lord Watson in Coom- 
ber v. Justices of Berks’! where regal functions are described as administra- 
tion of justice, maintenance of order and repression of crime among the 
primary and inalienable functions of constitutional Government. Thereafter 
the observations of Issacs J. in Federated State School Teachers’ Association 
of Australia v. State of Victoria’? to the following effect are quoted (p. 585) :— 

“,.Regal functions are inescapable and inalienable. Such are the legislative power, 
the administration of laws, the exercise of the judicial power.” 

- When the question was raised with reference to the Industrial Disputes Act 
before their Lordships in N. U. C. Employees v. Industrial Tribunal in which 
work done by a firm of solicitors was expressed as an ‘‘industry’’ their Lord- 
ships have indicated the nature of that work in relation to the Industrial Dis- 
putes Act. In this very case their Lordships have observed in para. 11 
as follows :— 

“Does a solicitors’ firm satisfy that test? Superficially considered, the solicitors’ firm 
is no doubt organised as an industrial concern would be organised. There are different 


9 [1955] A.LR. S.C. 62, 5.0.57 Bom. L.R. 11 (1883) 9 AO. 61, at p. 74. 
2. 12 (1929) 41 O.L.R. 569. 
10 [1940] ALR. 8.C. 675 
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categories of servants employed by a firm, each category being assigned separate duties. 
and functions. But it must be remembered that the service rendered by a solicitor func- 
tioning either individually or working together with partners is service which is essen- 
tially individual; it depends upon the professional equipment, knowledge and efficiency 
of the solicitor concerned. Subsidiary work which is purely of an incidental type and 
which is intended to assist the solicitor in doing hi job has no direct relation to the 
professional service ultimately rendered by the solicitor. For his own convenience, a ` 
solicitor may employ a clerk because a clerk would type his opinion; for his convenience, 
a solicitor may employ a menial servant to keep his chamber clean and ie order; and it 
is likely that the number of clerks may be large if the concern is prosperous and so 
would be the number of menial servants. But the work done either by the typist or the 
stenographer or by the menial servant or other employees in a solicitors’ firm is not direct- 
ly concerned with the service which the solicitor renders to his client and cannot, there- 
fore, be said to satisfy the test of co-operation between the employer and the employees 
which is relevant to the purpose...But has the work of the clerk who types corres- 
pondence or that of the accountant who keeps accounts any direct or essential nexus or 
connection with the advice which it is the duty of the solicitor to give to his client? The 
answer to this question must, in our opinion, be in theemegative. There is, no doubt, a 
kind of co-operation between the solicitor and his employees, but that co-operation has. 
no direct or immediate relation to the professional service which the solicitor renders 
to his client.” 

Further in para. 12 their Lordships observed as follows :— 


“Looking at this question in a broad and general way, it is not easy to conceive: 
that a liberal profession like that of an attorney could have been intended by the Legis- 
lature to fall within the definition of ‘industry’ under S. 2(j). The very concept of the 
liberal professions, has its own special and distinctive features which do not readily 
permit the inclusion of the liberal profession into the four corners of industrial law.” 
Then in para. 13 their Lordships referred to the observations of Isaces. 
and Rich JJ. in the Federated Municipal and Shire Council Employees’ Union 
of Australia v. Melbourne Corporation’? and quoted a passage in which the- 
following is to be found (p. 554) :— 

“_,.It (the concept of an industrial dispute) excludes, for instance, the legal and the 
medical professions, because they are not carried on in any intelligible sensa by the 
co-operation of capital and labour and do not come within the sphere of industrialism.” 

By extending the process of reasoning the petitioner contends that neither 
does the work in connection with the liberal profession of an advocate partake: 
of a commercial character. It is contended that the clérk an advocate employs. 
or the typist who may type the pleadings in the briefs does not participate as 
such in the work which the lawyer or the advocate does in his profession. They 
are undoubtedly employed for assisting in the manual and clerical sphere but 
they do not partake in any sense in the professional work and in this aspect also 
the petitioner cannot be said to be an employer of his clerk within the meaning- 
of the Act. 

These contentions are met in the arguments of the respondents by urging 
that the interpretation sought to be put on s. 2(4) ie. definition clause, re- 
garding ‘‘commercial establishment’’ is narrow and unwarranted. According 
to the respondents the word ‘‘establishment’’ is used also in the ordinary dic- 
tionary sense. According to the Webster’s New Twentieth Century Dictio-- 
nary ‘‘establishment’’ means a place where a person is settled either for resi- 
dence or for transacting business. It may also mean a person’s residence and’ 
everything connected with it such as the furniture ete. (p. 597). The word 
‘‘establishment’’, therefore, according to the respondents, though not separately 
defined as premises, must be given that meaning. Unless the word is so con-- 
strued and understood, it is not possible to find which types of activities are- 
intended to be covered by the words ‘‘commercial establishment”. Accord-- 
ing to the respondents that establishment is a commercial establishment where: 
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any business, trade or profession is carried on. Even if the word ‘‘commer- 
cial” is not used, it would carry the same meaning because an establishment: 
in which is carried on or which carries on business, trade or profession is, 
according to the respondents, a commercial establishment. Inasmuch as the 
profession of a lawyer is admittedly carried on though partly in the office: 
maintained by the petitioner or other advocates, that place where such busi- 
ness is:carried on must be held to be a commercial establishment. In deserib- 
ing an establishment in which is carried or which carries on business, trade or 
profession as,a commercial establishment the law does not import any addi- 
tional considerations such as the activity being of a commercial nature. The 
Shops Act does want to extend the protection and the beneficent provisions of 
the statute to all persons employed in a place where any business, trade or 
profession is carried on. The fact that such a profession is carried on by the 
advocate or a legal practitioner would not make any difference if no special 
meaning is to be attached to the word ‘‘commercial’’. According to the res- 
pondents the Legislature has used the word ‘‘commercial’’ in defining the 
term ‘‘commercial establishment’’ and included it in the definition of ‘‘esta- 
blishment’’ in s. 2(8) only to indicate that every establishment which carries. 
on any one of these activities will be taken to be a commercial establishment. 
According to the respondents the phrase ‘‘establishment which carries on busi-- 
ness, trade or profession’? must be interpreted as meaning a place or a pre- 
mises in which any business, trade or profession is carried on. It is only a 
place where such profession is carried on as is intended to be commercial and} 
liable to be registered under the Act. It is not the intention of the Act that 
where the profession is carried on, not in a fixed place but anywhere without 
a fixed abode as it were for that activity, then it is not an activity which is 
intended to be covered, but the place in which the activity is carried on alone: 
will be required to be "controlled by the provisions of the Act. Even: though, 
according to the respondents, the advocate practicés his profession at several 
places such as his chamber or in Courts or before tribunals, it is only the place 
over which he has a control and in which he carries on the business, which is 
required to be registered as an establishment under the Act. According to 
the respondents, whether any profit is made or not in carrying on such activity 
is irrelevant for the purpose of this Act according to the definition of s. 2(4). 
It is pointed out that a registered society or a trust which carries on a business, 
trade or profession whether the object is gain or not will still come within the- 
mischief of the Act if it is a commercial establishment in which business, 
trade or profession is carried on. There is no vagueness, it is contended, once: 
definition in s. 2(4).is so construed as to include every establishment in which. 
business, trade or profession is carried on that it is treated as a commercial 
establishment. The mere fact that the sub-section professes to define a ‘‘com- 
mercial establishment’’ and yet includes an establishment which is separately- 
defined in s. 2(8) cannot defeat the purpose of the definition once the word’ 
‘‘establishment’’ is understood in the sense of premises where the business, 
trade or profession is carried on.’ The respondents have also relied on a deci-- 
sion of the Punjab High Court where the Punjab Shops and Establishments. 
Act came to be examined. That case is reported in P. A. Paul v. State of 
Punjab.14 Under the Punjab Act the definition of ‘‘commercial establish-- 
ment’’ is given in the following terms is s. 2(/) (w) :— 

“ ‘commercial establishment’? means any premises wherein any business, trade or pro- 
fession is carried on for profit, and includes journalistic or printing establishments and 
premises in which business of banking, insurance, stocks and shares, brokerage or pro- 
duce exchange is carried on or which is used as hotel, restaurant, boarding or eating 
house, theatre, cinema, or other place of public entertainment or any other place which 
the Government may declare by notification in the official Gazette to be a commercial 
establishment for the purposes of this Act;” 


14 [1962] A.I.R. Pun. 280. 
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: Interpreting this definition the Court held that a physician or a surgeon 
who maintains a clinic and works during certain’ fixed hours and has some 
assistants working with him, will come under the Act because such a place 
is. premises wherein the profession is carried on. At page 285, the Court has 
observed that the word ‘‘profit’’ or the word ‘‘profession’’ has no fixed mean- 
ing and it is to be interpreted in the context in which it is used in the parti- 
cular enactment. Words can be given a wide or normal meaning consistent 
with the context in which they are used. Relying on this decision of the Punjab 
High Court it is urged that if the definition in the Bombay Shops Act, prin- 
cipally.in s. 2(4) defining ‘‘commercial establishment’’, is understood in the 
terms of premises where business, trade or profession is carried on, then any. 
person who' has control over such premises would be required to be registered 
under the Shops Act. According to the respondents, whether anyone is or is 
not employed in a shop is immaterial in determining whether an establishment 
which is a shop will be governed by the provisions of the Shops Act, even 
if the shop owner is the only person who carries on his business in the shop 
without assistance of any employees. The contention raised before the 
Supreme Court was that the provisions of such legislation, which is essentially - 
a social benefit legislation; must postulate employment of somebody else with 
respect to whom the provisions regarding rest, health, sanitation etc. are pro- 
perly made. If the shop-keeper is the only person doing business in the shop, 
then the provisions of the Shops Act need not apply. This contention was not 
accepted and in repelling it their Lordships observed at page 1563 of the re- 
port in Ramdhandas v. State of Punjab'® as follows :— 

“ “The ratio of the legislation is social interest in the health of the worker who forms 

an essential part of the community and in whose welfare, therefore, the community is 
vitally interested, It is in the light of this purpose that the provisions of the Act have 
to be scrutinized...The learned, Judges of the High Court have rested their decision on 
this part of the case on the reasoning that the terms of the impugned section might be 
justified on the ground that it is designed.in the interest of the owner of the shop or 
establishment himself and that his health and welfare is a matter of interest not only 
to himself but to the general public...A restriction imposed with a view to secure this 
purpose would, in our opinion, be clearly saved by Art. 19(6)...’” 
On a parity of reasoning, therefore, it is contended that the test for determin- 
ing whether a particular establishment is or is not ‘‘commercial’’ within the 
meaning of the Act is to find out not whether any person is employed for assis- 
tance in carrying out business, trade or profession but to determine whether 
it is a premises or place where an activity which can be reasonably described 
as business, trade or profession, is carried on. If that test is satisfied, what- 
ever the profession, according to the respondents, the premises are required 
to be registered under the Act. 

It is these rival contentions which we are called upon to decide in consider- 
ing the validity of the claim made by one side or the other. It cannot be gainsaid 
that the preamble of the Act as well as the several provisions to which we have 
made a reference show that the legislation is primarily a legislation for offer- 
ing certain social benefits. . The restriction on hours of work, prohibition of 
employment of children, young persons and women beyond certain hours, the 
requirement of cleanliness, ventilation, lighting, first-aid, provision for leave 
with pay and a speedy machinery for realisation of those wages, all point out 
the object of the legislation in clear terms. It is also clear that what is re- 
quired to be registered are places Or premises where one or the other kind of 
activity which is an establishment is carried on. Considered in this light, we 
are not in a position to declare that the provisions of the Act so far as com- 
‘mercial establishment is concerned, are void because of certain vagueness m 
the description or definition. One would, strive hard to reject such a conelu- ` 
sion, if possible, if rational meaning can be given to the words used with re-' 
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ference to the context in which they are used. We, therefore, do not think that 
by mere use of the word ‘‘establishment’’ again in defining what is a ‘com- 
‘mercial establishment’, the Legislature has made it impossible to find what 
the meaning is. We have endeavoured to find out that meaning and in our 
opinion the meaning is ascertainable if each of the words used in the defini- 
tion of ‘‘commercial establishment”’ in s. 2(4) is properly understood and given 
effect to. The respondents have asked us to ignore the use of the word ‘‘com- 
mercial’’ in the definition on the ground that the very activities in respect of 
which the establishment has to satisfy the test being commercial activities, the 
use of the words ‘‘commercial establishment’’ is merely a surplusage. It is 
not possible for us to accept this interpretation. In our opinion, after defining 
what an ‘‘establishment”’ is under s. 2(8) of the Act as meaning a shop, a 
commercial establishment, a residential hotel, restaurant, eating house, theatre, 
other place of public amusement or entertainment, the Legislature has taken 
pains separately to define each one of these categories of establishments. 
Therefore, in giving the meaning to the definition of the phrase ‘‘commercial 
establishment’’ in sub-s. (4) of s. 2, emphasis is obviously laid on the character 
of an establishment as a ‘‘commercial establishment’’. Unless an establish- 
ment, even though carrying on a business, trade or profession, is of a commer- 
cial character or the activities are of commercial nature, it cannot be said that 
it is within the meaning of the Act. 


Now, what is meant by ‘‘commercial’’ is not defined. In the absence of any 
statutory definition by the Legislature, we must understand the use of the word 
“‘commercial’’ in its ordinary, normal sense. In that sense it means any acti- 
vity where one is engaged in commerce or which has a bearing. on commerce. 
“í Commerce” itself is defined as exchange of mercantile though sometimes on 
a large scale. In the Shorter Oxford Dictionary, the word ‘‘commercial’’ is 
described as (1) engaged in commerce; trading, (2) of or relating to commerce 
or trade, and the word ‘‘commerce’’ itself meaning (1) to trade, traffle (2) to 
hold intercourse or communication, associate with. It is not used in the latter 
sense except in an archaic sense. The meaning given to this word in the Web- 
ster’s New Twentieth Century Dictionary may also be noticed. There are 
several meanings in which the word ‘‘commercial’’ may be understood with 
reference to what is meant initially by ‘‘commerce’’ and it means carrying on 
commerce or proceeding from trade and which is expressed by such expression 
as ‘‘commercial benefit’’, ‘‘commercial art’’ or ‘‘commercial artist’’, ‘‘com- 
mercial need’’ ‘‘commercial programmes’’ that has something to do with the 
basic concept of a commercial activity. What exactly is meant by ‘‘commerce’’ 
it may be difficult to define, but a useful definition of what is commercial seems 
to have been given as far back as 1848 by Lord Campbell. He put it this way: 

“Commerce is that activity where a capital is laid out on any work and a risk run 
of profit or loss; it is a commercial venture:” Vide McKay v. Rutherford”. 

Thus, the very concept of any activity which can justly be called a com- 
mercial activity, must imply some investment of capital and the activity must 
run the risk of profit or loss. Understood in this sense, therefore, we are in- 
clined to hold that it is not every establishment in the sense of premises or 
buildings where business, trade or profession is carried on that is intended to 
be governed by the Act, but only those premises though carrying on one or 
the other of these kinds of activities which are of a commercial nature. We 
agree with the respondents that the word ‘‘establishment’’ must have been used 
by the Legislature in the sense of place or premises. But the phraseology in 


defining ‘‘commercial establishment’’ is far from happy. We fail to see, for . 


instance, how a shop can itself be said to carry on any business, trade or pro- 
fession under the Shops Act if it is to be understood in the sense of premises. 
What obviously is meant is that a premises in which any business, trade or pro- 
fession is carried on, and if it is of a commercial nature or requiring commer- 
16 (1848) 6 Moore P.C. 413, at p, 425. 
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cial skill, then these premises may be within the meaning of the Act. It s 
not necessary to notice what a business is or what a trade is, but it is neces- 
gary to notice what a ‘profession’ is. In the instant case we are concerned with 
the profession of an advocate or a legal practitioner. There is no precise de- 
finition of what a profession is, but it is possible to gather what is meant by 
professional activities from other pronouncements. An everyday working de- 
finition of what a profession is has been given by Serutton L.J. in Commis- 
sioners of Inland Revenue v. Maaxse.'17 It is observed as follows (p. 657) :— 

“I am very reluctant finally to propound a comprehensive definition. A set of facts 
not present to the mind of the judicial propounder, and not raised in the case before 
‘him, may immediately arise to confound his proposition. But it seems to me as at 
present advised that a ‘profession’ in the present use of language involves the idea of an 
occupation requiring either purely intellectual skill, or of manual skill controlled, as in 
painting and sculpture, or surgery, by the intellectual skill of the operator, as distinguished 
from an occupation which is substantially the production or sale or arrangements for 
the production or sale of commodities. The line of demarcation may vary from time to 
time. The word ‘profession’ used to be confined to the three learned professions, the 
Church, Medicine and Law. It has now, I think, a wider meaning.” - 


Similarly in Currie v. Inland Revenue Commissioners'® the same learned 
Judge observed as follows (p. 348) :— 


“| ,.But I do desire to say this, as the Master of the Rolls has mentioned it, that I 
myself sm disposed to attach some importance in findings as to whether a profession is 
exercised or not to the fact that the particular man is a member of an organized profes- 
sional body with a recognized standard or ability enforced before he can enter it and 
a recognized standard of conduct enforced while he is practising it.” 

The question was again considered in another case where the question was 
whether a company doing tha work of naval architect could be said to be carry- 
ing on a profession in naval architecture. The case was WiWiam Esplen, Son, 
and Swainston, Ld. v. Inland Revenue Commissioners'® where Rowlatt J. ob- 
served as follows (p. 7384) :— 


“...but in my opinion the company is not carrying on the profession of naval archi- 
tects within the meaning of the section, because for this purpose it is of the essence of 
a profession that the profits should be dependent mainly upon the personal qualifications 
of the person by whom it is carried on, and that can only be an individual.” 


Thus it is clear that an activity to be a profession must be one carried on 
by an individual by his personal skill, intelligence and dependent on indivi- 
dual characteristics, as observed by their Lordships of the Supreme Court in 
N. U. C. Employees v. Industrial Tribunal which was a case regarding work 
of solicitors and also attorneys. It is the personal skill, intelligence, study, in- 
tegrity, which is the core of a professional activity. If that is the test by which 
one has to determine whether an activity is a profession as distinguished from 
trade, or business, then it will be difficult to hold that the profession of law 
carried on by an advocate or a legal practitioner in any manner or to any ex- 
tent partakes of a commercial character or is a commercial activity. As we 
have held, unless the trade, business or profession carried on also partakes of 
a commercial nature or venture, the premises in which such activities are 
carried on will not attract the provisions of the Shops Act. It is, therefore, 
necessary to see how a person is qualified to practise his profession of law. It 
is not everyone who has a right or opportunity to practise law as a profession. 
It is not a natural or an absolute right in any sense. It is subject to the terms 
and conditions laid down in ẹ statute which governs the practice and the pro- 
fession of law. It may be the Legal Practitioners Act or the Bar Councils Act 
and now, the Advocates Act, in this country. The right is subject to other 
. laws for the time being in force. As observed by this Court in N. Union of 
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Commrl. Employs. v. M. R. Meher®° in para 9: 


“The pursuit of a learned profession like that of a solicitor does not require any 
co-operation of labour. A solicitor offers his own personal services or, to put it in 
different words, is paid for the legal advice and legal assistance given by him personally. 
His staff cannot do this work or give legal aid to his clients. The money which he earns 
is for work done by him personally. Its quality depends on his personal qualifications, 
his brains, his knowledge of law, and the labour put in by him personally. The remune- 
ration earned by him depends upon his personal reputation and the kind and quality 
of work done by him personally. His staff performs what may be called ministerial 
functions by typing his opinions, or the documents prepared by him, or by maintaining 
accounts of his income and expenditure. There is no co-operation between or joint 
eflort of the employer and the employee in this profession nor is such co-operation or 
combined effort indispensable for carrying on the profession.” 

A lawyer who practises law is required to carry on his profession under 
several disciplines. There are statutory provisions like the Legal Practitioners 
‘Act or the Bar Councils Act; there are certain inhibitions in the conduct of 
the profession, provided by law such as the Code of Civil Procedure. Order 
XXI, r. 73 of the Code prohibits a lawyer from performing any function in 
connection with the sale held in Court either directly or indirectly or to aequive 
any interest in the property sold at the Court auction. There is a statutory 
duty of preserving the trust reposed in him during the course of his employ- 
ment and after termination of such employment. The code of professional 
ethics enjoins strict observance of fairplay and considerateness in discharge of 
his duties by a lawyer in his professional engagement. Rules of conduct are 
framed by the Bar Councils in different countries. In this country now the 
All India Bar Council has recently framed rules of etiquette and a copy of 
these rules can be found reprinted in the Journal portion of 1960 Nagpur Law 
Journal. They have been styled as a Code of Professional Ethics. There is 
a duty to clients, and where there is a conflict of interests, the duty of an 
advocate is clearly laid down. The counsel has a duty to appear as a wit- 
ness or in defence of persons who are accused of crime, to deal with the client’s 
property, and a duty to the profession; recourse to law Courts for realisation. 
of fees is possible to a limited extent only; prohibition from acquiring interest 
in subject-matter of litigation, inability to engage in any other gainful acti- 
vity other thau that of law, duty to show courtesy to all those with whom he 
deals in his professional capacity all point out a severe discipline which is en- 
forced by the rules of the profession in carrying out the same. We may parti- 
eularly note the prohibition from soliciting or canvassing for briefs. It is an 
ordinary incident of any commercial venture that there is no bar for com- 
peting with or entering into contract business. One of the essential features. 
of the profession of a lawyer or an advocate, which is healthy and necessary 
for preservation of all that is best in the administration of justice is an ab- 
solute prohibition from canvassing for briefs in any shape or form. Similarly, | 
an advocate or a legal practitioner practising before a Court is in duty bound 
to act as an officer of the Court. -He plays a vital part in the edifice of law 
and has an important role in administration of justice. ‘ 


The nature of the law practice, contrasted with other commercial ventures,. 
to which we feel it is not comparable at all, is distinguished by four features, 
according to Henry S. Drinker in his book ‘‘Legal Ethics’’, page 5. The pri~ 
mary characteristies which distinguish the legal profession from business are: 
(1) a duty of public service in which one may attain the highest eminence with-. 
out making much money, (2) a relation as an ‘‘officer of Court’’ to adminis-- 
tration of justice involving thorough sincerity, integrity, and reliability, (3) a. 
relation to clients in the highest degree fiduciary, and (4) a relation to col- 
leagues at the bar characterized by candor, fairness and unwillingness to re- 
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sort to current business methods of advertising and encroachment on their -prae- 
tice, or dealing directly with their clients. 

- With these and other features, the activity of an advocate carrying on pro- 
fession of law is radically distinguished from any other commercial activity. 
In the same book at page 29, the following observations of Chief Justice Rugg 
are quoted :— 

“It is incompatible with the maintenance of correct professional standards to employ 
commercial methods of attracting patronage. Advertising such as that disclosed on this 
record is commonly designed to stimulate public thought and challenge popular atten~ 
tion to the end that the business of the advertiser may be increased. It has always been 
regarded as contrary to sound public policy for an attorney at law to foment litigation 
or to instigate law suits.” 

How the rule against advertisement and solicitation is a healthy concomitant 
in this profession is also put as follows by a Committee of the New York Bar 
Council, to be found in the same book at page 211:— 

“It is a profession, not only because of the preparatiom and qualifications which are 
required in fact and by law for its exercise, but also for the primary reason that its 
functions relate to the administration of justice, and to the performance of an office 
erected and permitted to exist for the public good, and not primarily for the private 
advantage of the officer. Such private advantage, therefore, can never properly be per- 
mitted to defeat the object for which attorney’s office exists as a part of the larger 
plan of public justice.” 

As lawyers are officers of the Court, advertising would not only lower the 
whole tone of administration of justice but there is another weighty reason why 
advertising should not only be discouraged but -penalised. The reason’ is that 
advertising has tendency to*have evil effect on the ignorant and tempts the 
lawyers to use improper means to make good their extravagant inducements. 
These considerations have contributed to the restrictions because they are a 
necessary part in day-to-day administration of justice. 


We have already noticed, how the profession of a lawyer or an advocate is 
an individual profession and cannot be an organised activity in the shape of 
commercial venture. Why this is so is no better described than in passages 
quoted in the book of Ethics of Bar and Bench by Hicks at pages 229 and 230, 
which are as follows :— 

“The practice of law is not a business open to all, but a personal right, limited to a 
few persons of good moral character, with special qualifications ascertained and certi- 
fied after a long course of study, both general and professional, and a thorough examina- 
tion by a State Board appointed for that purpose. The right to practise-law is in the 
nature of a franchise from the State conferred only for merit...” 

“The relation of attorney and client is that of master and servant in a limited and 
dignified senge, and it involves the highest trust and confidence. It cannot be delegated 
without consent and it cannot exist between an attorney employed by a corporation to 
practice Jaw for it, and a client of the corporation, for he would be subject to the direc- 
tions of the corporation and not to the directions of the client. There would be neither 
contract nor privity between him and the client, and he would not owe even the duty of 
counsel to the actual litigant. The corporation would control the litigation, the money 
earned would belong to the corporation, and the attorney would be responsible’ to the 
corporation only. His master would not be the client but the corporation, conducted it 
may be wholly by layman organized simply to make money and not to aid in the ad- 
ministration of justice which is the highest function of an attorney and counsellor at 
law. The corporation might not have a lawyer among its stockholders, directors, or 
officers, Its members might be without character, learning, or standing. There would 
be no remedy by attachment or disbarment to protect the public from imposition or 
fraud, no stimulus to good conduct from the traditions of an ancient and honorable 
profession, and no guide except the sordid purpose to earn money for stockholders, 
The bar, which is an institution of the highest usefulness and standing, would be de- 
graded if even its humblest members became subject to the orders of a money-making 
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corporation engaged not in conducting litigation for itself, but in the business of con~ 
ducting litigation for others. The degradation of the bar is ań injury to the State.” 

In our opinion, enough has been stated above to indicate how the profes- 
sion of an advocate is of a class apart, not only from other professions but also 
from other commercial activity in which a person may be employed. It is 
possible to conceive of any commercial activities where services of a profes- 
sional man like engineer, or architect or draftsman may be utilised, but we 
cannot conceive of commercial venture where services of a lawyer, not for his 
own benefif but as a means of providing advice and legal aid to others on be- 
half of a corporation or an organised body may be made available as part of 
their commercial activity. The relations between a counsel and his client are 
not analogous to those of a trader and his customer. The client is not his 
customer; there is a certain fiduciary relation between them when the counsel 
accepts a brief. The obligations do not end with the disposal of the case; they 
continue so far as the lawyer is concerned. He has obligations not only to the 
client but also to the Court, and generally to the administration of justice, in 
which he performs a healthy and necessary function. We, therefore, do not 
think that the profession of a lawyer is possible to be carried on as a com- 
mercial venture in any sense of the term. There is also considerable forcé in 
the argument on behalf of the petitioner that the part a lawyer plays in the 
administration of justice partakes to some extent, of participation in discharg- 
ing sovereign or regal functions of the State. We have already quoted above 
the pronouncements of their Lordships of the Supreme Court that administra- 
tion of justice and exercise of judicial power are a part and parcel of gove- 
reign powers or regal powers of the State. In this task the lawyer plays a 
vital and important role. In this connection we may usefully quote the views 
of one of ‘the eminent Chief Justices, at the mine of declaring open the High 
Court at Nagpur in 1936 :— 

“All of us, Bench and Bar, are members of a profession, divided, it is true, (as your . 
President has already said in anticipation, though without knowledge of what I am now 
saying) into branches: those who have to decide and those who argue with a view to 
convince. Let us both see to it that we are loyal each to the other, Bench, to Bar and 
Bar to Bench. The tree of justice, of which these two branches are the important mem- 
bers, will, not suffer from the aridity induced by lack of regard....That will depend 
upon, not any material resources but upon the mental and moral, equipment of the men 
who man it.” 

([1986], AIR. Journal, p. 19—Vide Sir Gilbert Stone.) 

According to the view of the learned Chief Justice, the profession followed 
by an advocate and a Judge, though on two sides of the Bar, is the same pro- 
fession; the functions of each are different but it is the sarhe profession, the 
object being administration of justice according to law. We, therefore, find it 
difficult to accept the contention of the respondents that a lawyer’s profes- 
sion is a kind of profession which can be said to be carried on as profession 
of commercial nature. It is inherently improbable in the nature of things that 
the profession of a lawyer could be viewed as a commercial venture. In fact, 
the commercial character of business, which is an essential condition of a com- 
mercial activity is absent in the lawyer’s profession. We fail to see how a 
lawyer, whether he works in his office or appears in Court, can be said to be 
carrying on his profession in any of these places where the activity can be 
said to be of a commercial nature. It is not a commercial activity and the 
very nature of the work is such that it is incapable of being of a commercial 
nature. 


There are certain other obvious difficulties in accepting the contention on- 
behalf of the respondents. The provisions made regarding sanitation, hours of 
attendance, prompt payment of wages are all provisions when the employee 
concerned is in some way participant in the work that is carried on in the 
premises. It is possible to conceive of an employee in a commercial business 
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or a trade, or any other business where he can be said to be participating in 
the work of his employer and the nature of his employment is commercial. If 
that is the nature of his employment, then it is only proper that adequate 
provision should be made against exploitation of young persons, children and 
women, or for hours of work, periods of rest, or fixing maximum number of 
hours of work or other useful provisions made for health and preservation of 
energies as well as for minimum wages, leave with wages and a speedy and 
summary method of realisation of these wages. We fail to see, how any: em- 
ployee in the office of an advocate, such as a typist who types av opinion, or 
a clerk who keeps his accounts, or a menial servant, can be said to be in any 
manner participating in the professional work carried on by a lawyer.or an 
advocate. In that sense there is no nexus established between the activity 
of a lawyer carried on in his profession and the work that is; entrusted to the 
servants as employees. Unless that nexus is present, it cannot be said that the 
employee is an employee in a professional venture. In view of the fact that 
in the profession of an advocate it is the personal individual skill and attain- 
ment of the individual which is called in play in carrying on the profession, 
there is no scope for any other employee participating in that kind of pro- 
fessional activity. From this point of view also, therefore, we hold that a 
lawyer who carries on his profession as an advocate cannot possibly answer 
the definition of an ‘employer’ in s. 2(7) of the Act. An employer is one 
who owns or has ultimate control over the employees of the establishment. In 
a sense this postulates some activity other than his own. He can be an owner 
or he may be a person who may be controlling the activity of his employees. 
So far as a lawyer is concerned it is'he himself who carries on the activity and 
there is no question of either bringing in or controlling the activities of any 
other persons who may be said to be carrying on the profession of a lawyer in 
an establishment. It is either himself or none-else. Therefore, we also fail 
to see how such a person can be said to answer the definition of ‘‘employer’’ 
who is required to make an application for registration of the establishment 
under s. 7. 

We, therefore, hold that the petitioner or others like him are not liable to 
have any establishment registered. under the Bombay Shops and Establish- 
ments Act in pursuance of a like notice from respondent No. 2. As the peti- 
tioner and other advocates apprehended that they run the risk of prosecution 
for failure to comply with the provisions of s. 7 read with s. 52 of the Act, we 
direct that the respondents be prohibited from enforcing any of the provisions 
of the Act against the pétitioner and other advocates. The petition is allow- 
ed and rule made absolute but there will be no order as to costs. 


i Petition allowed: Rule made absolute. 
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[NAGPUR BENCH] 


Before Mr. Justice Abhyankar. 


RAMUBAI v. JIYARAM SHARMA.* 


Transfer of Property Act (IV of 1882), Sec. 106—Hindu Succession Act (XXX of 1956), 
Sec. 19—Lease of property to persons having unity of interest, enjoyment and posses- 
sion vis-a-vis landlord—Notice to quit given to‘ one such joint tenant whether valid 
notice te remaining tenants—“‘Family” in s. 106, Transfer of Property Act. meuning 

* of word—Whether word “tenant” in s. 19, Hindu Succession Act, germane in deciding 
joint tenancy of leasehold. 


When a lease is given to more than one person and there is unity of interest, en- 
joyment and possession in respect of the leasehold property vis-a-vis the landlord, 
notice to quit given to one of these joint tenants is a valid notice to all provided sucha 
notice was intended to be notice to all the joint tenants. 

Harihar Banerji v. Ramshashi Roy, Moti Lal v. Kartar Singh, White v. Tyndall,’ 
United Dairies, Ld. v. Public Trustee,’ Mohanlal v. Governor-General in Council,’ 
Vaman v. Khanderao, and Ebrahim Pir Mahomed v. Cursetji Sorabji De Vitre,” 
referred to, 

The word “family” in s. 106 of the Transfer of Property Act, 1882, means all those 
who are connected by blood relationship or marriage. 

7 Maidal Islam v. Commr. of Wakfs, referred to. 

The word “tenant” in s. 19 of the Hindu Succession Act, 1956, is not used in the 
sense of lessees. That word is used in the sense of owners of property whether they 
are joint owners of property or holding in defined shares. It is an incident of owner- 
ship that has been referred to in s. 19 of the Act and that incident in the case of 
persons holding as tenants-in-common would be according to the personal law white 
in the case of persons holding as joint tenants it willbe by survivorship. The expres- 
‘sion is not germane in deciding whether the leasehold is held as joint tenants. 


Tr facts are stated in the judgment. 


N. 8S. Nandedkar and R. 8. Padhye, for the appellants. 
A. 8. Bobde, B. A. Udhoji and G. L. Sanghi, for respondents Nos. 1 and 2. 


ABHYANKAR J. This is an appeal by original defendants Nos. 1 to 8 in an 
action for ejectment and recovery of possession of shop premises in Amravati 
town. 

The suit was filed by respondents Nos. 1 and 2 against eleven defendants. 
Their case was that the double-storeyed house described in para. 1 of the plaint 
was occupied by one Bhagwanbhai as a monthly tenant and the rent was Rs. 16 
per month. As the plaintiffs wanted to terminate the tenancy of Bhagwan- 
bhai, they filed an application before the Rent Controller seeking his permis- 
sion to terminate his tenancy. "While those proceedings were pending in Re- 
frenue Case No, 552/71(2) /57-58, Bhagwanbhai died on March 1, 1959. There- 
after defendants Nos. 1 to 11 were brought on record in'those proceedings as 
heirs of Bhagwanbhai. Out of these defendants, defendant No. 1 is the widow of 
Bhagwanbhai, defendants Nos. 2 to 8 are sons, and defendants Nos. 9, 10 and 
11 are daughters of the said Bhagwanbhai. Defendants Nos. 9 to 11 are 
married and residing with their husband at different places outside Amravati 
The Rent Controller granted permission to the plaintiffs on June 30, 1961. 


“Decided, April 24, 1963. Second Appeal 2 (1930) I.L.R. 11 Lah, 427. 
No. 23 of 1963, against the decision of M. V. 3 (1888) 13 A.C. 263. 
Bansod, District Judge, Amraoti, in Civil 4 [1923]1 K. B. 469. 
Appeal No. 40 of 1962, setting aside the decree 5 [1945] ALR. Nag. 256. 
passed by A. A. Deshpande, IVth Civil Judge, 6 [1935] A.J.R. Bom. 247, 8.0. 37 Bom. L.R. 
Junior Division, Amraoti, in Oivil Suit No. 376. 3 
530 of 1961. 7 (1887) I.L.R. 11 Bom. 644. È 

1 (1918) I.L.R. 46 Cal. 458, P.C., s.o 21 8 [1943] A.LR. Cal. 835. 


Bom. L.R. 522. 
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Thereafter the plaintiffs issued a notice on July 10, 1961, through their pleader, 
addressed to all the eleven defendants. By this notice all the defendants were 
called upon to vacate the premises by the end of August 4, 1961. It is com- 
mon ground that this notice was actually served on appellants Nos. 1 to 6 and 
respondents; Nos. 3 and 4, i.e. two out of the married daughters by names Homi- 
bai and Narbadabai. It may be mentioned that appellants Nos. 7 and 8 are 
the minor sons of deceased Bhagwanbhai and their mother, appellant No. 1, 
is their guardian. The first notice itself was not served on respondent No. 5 
Kanubai i.e. the third daughter of the deceased Bhagwanbhai. Tie plaintiffs, 
therefore, seem to have been advised to issue another notice. o This notice “was 
igsued on August 8, 1961. This notice was also addressed to all the eleven 
defendants and by this notice they were called upon to vacate by September 4, 
1961. Now, this latter notice was, however, issued and served only on 
appellants Nos. 7 and 8 i.e. the two minor boys, and respondent No. 5, ie. de- 
fendant No. 11 Kanubai, the third daughter of Bhagwanbhai. Thereafter 
plaintiffs filed their suit on September 20, 1961. 

A common defence was raised by defendants Nos. 1 to 8. No written 
statement was filed by defendants Nos. 9 to 11. The principal plank in the 
defence was that the plaintiffs had not duly terminated the lease of the defen- 
dants according to law. They alleged that defendants Nog. 1 to 6 reside to- 
gether but the rest of the defendants were separate in their residence and mess. 
According to them, the tenancy could not be terminated piecemeal, and there- 
fore on the facts alleged by the plaintiffs it was apparent that the tenancy of 
the joint tenants defendants Nos. 1 to 11 has not been terminated according to 
law. 


This defence prevailed in the trial Court. That Court held that defendants 
Nos. 1 to 6 and 9 and 10 were served with notice dated July 11, 1961, termi- 
nating the tenancy by the end of August 4, 1961, but defendants Nos. 7 8 
and 11 were served by notice dated August 8, 1961, terminating the tenancy 
by September 4, 1961. According to the learned Judge of the trial Court, 
the proposition that service on one of the joint tenants should be presumed 
to be proof of service on all the others, was not warranted by the wording 
of second clause of s. 106 of the Transfer of Property Act. The learned Judge 
held that so far as minor defendants Nos. 7 and 8 are concerned, service on 
their guardian ie. defendant No. 1 was good service. But there being no- 
thing on record to show that other defendants i.e. defendants Nos. 9, 10 and 
11 who were married daughters, were served, the learned Judge held that the 
three married daughters i.e. defendants Nos. 9 to 11 who were residing with 
their husbands, are not of the family. It was held that the mere fact that 
these three defendants acquired the right of joint tenants by virtue of their 
right to succeed to the property of their father under the Hindu Succession 
Act, did not alter the position regarding service of notice as they were no 
longer in law ‘of the family’. The learned Judge, therefore, held that piece- 
meal termination of the tenancy would amount to splitting up of the tenancy 
and: was therefore an ineffective termination not warranted by law. The 
learned Judge also rejected the contention of the plaintiffs that the notice was 
addressed to all the defendants though it was served on defendants Nos. I to 
6, and therefore should be treated as good service. On this view of the law. 
the learned Judge dismissed the plaintiffs’ suit. 


Against this judgment and decree the plaintiffs preferred appeal to the 
District Court. That Gourt held that service of the first notice, namely, exh. 
6/2 on the first eight defendants was binding on other defendants. At this 
stage it may be mentioned that the reference in the judgment of the trial Court 
that the notice was not validly served on defendants Nos. 9, 10 and 11 is in- 
correct. The first notice dated July 10, 1961, was served on defendants Nos. 
9 and 10 as well and the trial Court itself held that the notice served on de- 
fendant No. I, who was guardian of defendants Nos. 7 and 8, must be taken 
as valid and sufficient service of notice on defendants Nos. 7 and 8 as well. 


1968.] RAMUBAI V, JIYARAM SHARMA (A.C.J.}—Abhyankar J. 649 


Thus, so far as actual service of notice of termination is concerned, notice is 
found to have been duly served on defendants Nos. 1 to 10. It was only non- 
service on defendant No. 11 that could be put forward in support of the con- 
tention raised by the defendants. 

The District Judge held that the second notice was merely a surplusage if 
the first notice is taken to be good notice to all the defendants, and on that 
view of the matter, the appeal was allowed and the plaintiffs’ "suit has been 
decreed against all "the defendants. 

Original defendants Nos. 1 to 8 alone have challenged this decree in this 
second appeal. Neither defendants Nos. 9 and 10 nor defendant No. 11, all 
of whom are the married daughters of the deceased Bhagwanbhai, have cared 
to join the appeal, and apparently do not resist the decree for ejectment. 

In this appeal it is contended that Bhagwanbhai held a leasehold interest 
in the property. The property was shop premises. It is not clear from the 
pleadings of the parties whether Bhagwanbhai was introduced as a lessee in 
the premises in his individual capacity or as karta of his joint family. It will 
be assumed for the purpose of this appeal that Bhagwanbhai obtained a lease 
in his own right and that leasehold interest was his separate property. On the 
death of Bhagawanbhai, the leasehold interest being heritable, was inherited 
by his heirs according to the Hindu law under the Hindu Succession Act. 
Bhagwanbhai is not shown to have left any testamentary disposition and must 
be held to have died intestate, at any rate, with respect to the leasehold in- 
terest and the subject-matter of the suit. Under s. 8 of the Hindu Succession 
Act his interest in the leasehold therefore devolved upon his heirs specified in 
el. 1 of the Schedule and it is not in dispute that defendants Nos. 1, to 11 are 
all the heirs entitled to inherit the leasehold interest of Bhagwanbhai in the 
subject-matter of the suit. According to the defendants, when two or, more 
heirs succeed together to the property of an intestate Hindu under the Hindu 
Succession Act, they take the property as tenants-in-common and not as joint 
tenants. It is also not disputed that the property is taken, per capita and 
not per stirpes so far as this case is concerned. They are all heirs of the first’ 
degree. It is, therefore, urged that each of the defendants inherits the pro- 
perty viz. the leasehold interest in his or her own right as a tenant-in-common. 
As they do not inherit the leasehold interest as: joint tenants, each of them 
has separate interest in the property which will devolve in case a succession 
to’such interest arises to her or his heirs. In other words, what is contended 
is that there is no right of survivorship infer se among these heirs in respect 
of the leasehold interest, and therefore each one of the heirs is entitled to 
individual notice if that leasehold interest is to be terminated according to 
law. As that has not been done simultaneously but by different notices tet- 
minating the leasehold interest at different dates, the termination of tenancy 
is invalid and ineffective. According to this contention leasehold interest of 
defendants Nos. 1 to 10 is terminated with effect from August 4, 1961, while 
that of defendant No. 11 is terminated with effect: from September "4, 1961. AS 
there would be two different dates of termination of the same leasehold in- 
terest, the lease is not properly terminated and, therefore, me suit based on 
such notice is untenable in law. 


As against this contention, the learned counsel for the plaintiffs-respon- 
dents supports the decree of ‘the trial Court on the ground that on a true in- 
terpretation of the relationship between the landlord and tenant in the case 
of lease of immovable property where such lease is granted to two or more 
persons, or leasehold interest was inherited or acquired by two or more per- 
sons, the lease is one and indivisible. The tenancy is one. It is not as if there 
is an individual relationship of landlord and tenants independently with each 
sharer in the leasehold interest. In that sense all the defendants are joint 
tenants, namely co-tenants or co-lessees. It is also urged that the concept of 
holding property either as joint tenants or as tenants-in-common has nothing 
to do with relation pi the tenantry as a whole with the landlord. It is rele- 
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vant in determining the rights inter se between-the tenants or the whole body 
of tenants with respect io devolution of their interest if and when a question 
arises. If the property is held as joint tenants, there is a right of survivor- 
ship, but the interest of tenant-in-common devolves according to his personal 
law. In this connection the learned counsel relied principally on the decision 
of the Privy ‘Council in Harthar Banerji v. Ramshashi Roy.' At page 462 
the facts leading to that dispute are given. It is clear from the recitals there- 
- in that the case arose out of a suit by landlord against their former tenants 
and there were two sets of defendants as named in the plaint. Theefirst set con- 
tained names of persons some of whom were members of the joint family and 
‘ethers were once such members and had ceased to be so. The other set of defen- 
dants was comprising certain incorporated companies. One of the questions 
that arose before the Privy Council was whether the notice served on one of 
the defendants could be held to be a valid notice against the whole body of 
tenants who were treated as joint tenants, and their Lordships have observed 
as follows (p. 480) : 


“Next and lastly as to the service of the notice to quit. The 106th section of the 
Transfer of Property Act, 1882, only requires that such a notice should be tendered or 
delivered to the party intended to be bound by it either personally or to one of his 
family or servants at his residence, or if such tender or delivery be not practicable, 
affixed to a conspicuous part of the property. The personal tender or delivery may take 
place anywhere; the vicarious tender or delivery must take place at the residence of 
the person intended to be bound by the notice. Well, in the case of joint tenants, each 
is intended to be bound, and it has long ago been decided that service of a 
notice to quit upon one joint tenani is prima facie evidence that it has reached the 
other joint tenants.” 


The question, therefore, that arises in such and similar cases is whether when 
a lease is given to more than one person it can be held that they are joint 
tenants. In fact, what is meant by joint tenants has also been judicially con- 
sidered and in this connection reference is invited to the Full Bench decision: 
of the Lahore High Court in Mots Lal v. Kartar Singh.2 The Full Bench 
observed (p. 482) : 


“The rule...is, that in the case of a ‘Joint’? occupancy tenancy of the kind mentioned 

in the question the tenants, ag between themselves, hold their shares independently of 
each other, and on the death of any one of them his share passes to his own ‘heir’ or 
*heirs’ under section 59(1) and (2); but as against the landlord, they or their ‘heirs’ 
taken together, constitute a single tenant, and as long as any of these persons is in 
existence, the landlord cannot claim the share of him...” 
In the case before the Full Bench the occupancy tenancy was held by three 
persons, one of them died without leaving any heir. The landlord, therefore, 
claimed that so far as his interest was concerned, the land would revert to 
the landlord because of the extinction of his tenancy. In repelling this con- 
tention it was observed that all the persons together constitute a single tenant, 
and so long as any heir, or heirs of any one‘of them. is available, to claim that 
right, the landlord would have no right of reverter. It is also observed that 
in such cases it is well-settled that in the absence of a clear provision to the 
contrary, the entire body of tenants constitutes a single tenant qua the land- 
lord, though as between themselves their rights may be specified and the ten- 
ancy may be held by them in well-defined shares. The same view is taken 
in White v. Tyndall? where Lord Halsbury observed as follows: 

« ,.It is true that the parties to whom the demise is made are to hold it as tenants 
in common, but what they covenant to do is to pay one rent, not two rents, and net 
each to pay half a rent, but one rent.” 

In United Dairies Ld. v. Public Truslee+ Greer J. remarked that each of the 
1 OTa ER 46 Cal. 458, P.C. s.c. 21 8 (1888) 13 A.C. Zair at p. 270. 


Bom. L.R. 4 [1993] 1 K.B. 
2 (1930) TIR. 11 Lah, 427. 
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tenants have a share of eee part of the estate and it would be true to say 
that there was a privity of estate between him and the landlord in the whole 
-of the leased property, and therefore each was liable to perform the covenant 
contained in the lease in its entirety. If that be the true position with res- 
pect to totality of the rights under the leasehold and there is unity of enjoy- 
ment and possession in respect of leasehold property vis-a-vis the landlord, 
it is difficult to see why notice to one of these joint tenants could not be con- 
sidered as a valid notice to all provided such a notice was given. 


In this cfnnection it is contended by the learned counsel for the appellants 
that the provisions of s. 19 of the Hindu Succession Act in terms lay down that 
property acquired by heirs who inherit by intestate succession is acquired by 
them as tenants-in-common and not as joint tenants. In this context refer- 
ence is also invited to para. 31 of Mulla’s Hindu law, page 99, 12th ed. In 
my judgment, the phrase ‘‘tenants-in-common”’ or ‘‘joint tenants” used in 
s. 19 of the Hindu Succession Act or in other texts, when considering the rights 
of ownets of property inter se cannot be confused with the right to hold land 
as joint tenant in the sense as joint lessees or co-lessees or co-tenants of pro- 
perty such as the subject-matter of the suit. The word ‘‘tenant’’ in s. 19 is 
not used in the sense of lessees. That word is used in the sense of owners of _ 
property whether they are joint owners of property or holding in defined 
shares. It is an incident of ownership that. has been referred to in s. 19 and 
that incident in the case of persons holding as. tenants-in-common is that the 
devolution in the case of each of these tenants-in-common would be according 
to the personal law while in the case of persons holding as joint tenants it 
will be by survivorship. The expression is not germane in deciding whether 
the leasehold is held as joint tenants. That expression may have led to some 
eonfusion and it is preferable to refer to rights of more than one person hold- 
ing under the leasehold vis-a-vis the landlord aseco-lenants or co-lessees. If 
understood in that sense, there will be no difficulty in holding that all the co- 
lessees or co-tenants hold as joint tenants in the sense that they have a single 
tenancy relationship with the landlord and they are not different tenants vis- 
a-vis the landlord. 

If this is the correct interpretation of the position of persons even succeed- 
ing under s. 19 to a leasehold interest of a deceased Hindu, there would be no 
diffculty in holding that notice to one of the joint tenants in this case should 
be held to be a valid and good notice provided notice is intended to be notice 
to all these joint tenants. It is in that sense that the decision of the Privy 
Council in Harihar Banerji v. Ramshashi Roy has been applied in several 
Courts. 

It will now be useful to make a reference to these decisions. In Mohanlal 
v. Governor-General in Council5 a notice to quit was addressed to all the joint 
tenants but served only on one of them, and yet it was held that those who 
were joint tenants, though they had not received notice, were bound by the 
notice served on one of such joint tenants. In this Court also the same view 
has been taken in Vaman v. Khandereo.® At page 251 the Division Bench 
observed that it is clear that if the notice is served on some of the defendants 
who were joint tenants ‘on the land, then following the decision of the Privy 
Council in Harihar Banerji’s case it must be held that service of notice to 
quit on one of several joint holders affords prima facie evidence that it has 
reached the rest of them. 

The law regarding issue of notice is the same, whether the notice is given 
by the landlord or the tenant, i.e. lessor or the lessee. In one of the cases in 
this Court in Ebrahim Pir, Mahomed v. Cursetji Sorabjs De VitreT the ques- ` 
tion was whether notice given by one of co-owners of certain property ter- 
minating the lease, could operate as a valid notice terminating the lease in the 


5 [1945] AIR. Nag. 255. L.R.376. 
6 [1935] ALR. Bom. 247, 8.0. 37 Bom. 7 (1887) LL.R. 11 Bom. 644. 
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absence of the notice by other co-owner and thie Court held that such a notice 
given by onè of the co-owners of the property was a valid notice and suit was 
maintainable by the plaintiff who had given notice. In that case two persons 
K and P were owners of certain property and a lease was granted in respect 
of the whole of the property to the defendant. Subsequently one of the co- 
owners, P, conveyed her equal and undivided moiety to the plaintiff. The 
plaintiff gave a notice to determine the tenancy of the defendants. The de- 
fence was that notice to quit being given by one of the co-owners was invalid 
and plaintiff alone was not entitled to sue. This has been repeMed with the 
observations already referred to. The reason why notice to one of the joint 
tenants should be sufficient as notice to all is not difficult to understand. Apart 
from the fact that there is a community of interest in possession and*enjoy- 
ment of the property vis-a-vis the landlord, action by one enures for the bene- 
fit of all. The law undoubtedly makes a presumption that the relation be- 
tween co-tenants will be amicable rather than hostile, and the acts of one 
tenant are the acts of all. On the basis of this principle the Caleutta High 
Court took the view in Biswanath Chakravarti v. Rabija Khatun® that the 
entry of one co-tenant or the act of one co-tenant must be taken as being in 
subordination of the title of all the co-tenants and this rule prevails not merely 
on behalf of those who are co-tenants when the entry was made, but extends: 
to all who afterwards acquire undivided interest in the property. If that be 
the incident of tenancy, it is difficult to resist the conclusion that notice ac- 
cepted by one of the several joint tenants should be effective against others 
who have the same interest in the property. 


This would also appear to be the correct position in law as stated in Hals- 
bury’s Laws of England, Simonds Edition, Vol. 23, para. 1179, page 527. It 
is observed in this connection that where the premises were held by two tenants 
jointly, the service of notic@ on one who lives on the premises is evidence that 
it reaches the other who lives elsewhere, and even without such evidence it is 
effectual as to both. 


Now, in this connection another contention that is raised on behalf of the 
defendants is that the daughters who are married and have gone out of the 
family are admittedly residing at other places in their husbands’ families. 
As they are not resident in the leasehold property and yet have an interest in 
the same, having inherited it from their father, they were entitled to indepen- 
dent notice if their interest in the leasehold property was required to be ter- 
minated according to law. Under s. 106, of the Transfer of Property Act 
notice can be given by one of the several modes prescribed in that section. 
Notice could be given by sending it by post to the party intended to be bound 
by it, or it could be tendered or delivered personally to such party or it could 
be tendered or delivered to a servant of such person at his residence. Accord- 
ing to the learned counsel for the defendants even assuming that the notice 
to one of these joint tenants could serve as a notice to all the joint tenants, 
the vicarious mode of service which is permitted under this section requires 
that the notice should be given to one of his family. It is urged that the 
married daughters who have gone out of the family cannot be considered to 
be of the family of the remaining members. Therefore, notice served on de- 
fendants Nos. 1 to 6 or any of them cannot be considered to be a notice to 
defendants Nos. 9 to 11 or any of them as they are no longer members of the 
family. Therefore, the question is what is meant by the word ‘‘family’’ as 
used in s. 106 of the Transfer of Property Act. Does it mean persons who 
live under the same roof or has a wider ‘meaning, namely, all those who are 
connected by blood relation or by marriage with each other? The learned 
counsel for the defendants would want a restricted meaning to be given to 
the. word ‘‘family’’ inasmuch as married daughters are not normally in the 
family, or at least not residing therein. In this connection reliance was placed 
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on the observations at p. 700 of Mulla’s Hindu Law, para. 546, 12th ed. The 
learned author has observed that a daughter on marriage ceases to be a mem: 
ber of her father’s family, and becomes a member of her husband’s family; 
thenceforth she is entitled to be maintained by her husband, and, after his 
death, out of his estate. It is, however, to be observed that the interpretation 
to be put on the ambit of the word ‘‘family’’ or its concept cannot be deter- 
mined with reference to personal law in a given case. The word is used in 
a general sense because that section operates to terminate tenancies, whether 
the tenant bélongs to one community or another. In trying to gather the con- 
cept in which this word is used, it cannot receive a limited meaning given 
to that word in Hindu law for the purpose of construction. Even assuming 
that it may be right to hold in certain circumstances that a daughter who is 
married goes out of the family, I am not persuaded to give a restricted inter- 
pretation to the word ‘‘family’’ in the context in which the word is used in 
s. 106 of the Transfer of Property Act. In Maidal Islam v. Commr. of Wakfs® 
an occasion had arisen to construe the meaning of the word ‘‘family’’ in 
s. 3(/) of the Mussalman Wakf Validating Act, and at p. 639 it has been ob- 
served that the word ‘‘family’’ is one of great flexibility and is capable of 
many different meanings according to the connection in which it is used; even 
when it is used in a statute it may indeed be of narrow or broad meaning as 
the intention of the Legislature using it may be made to appear; in its ordi- 
nary sense the term signifies the collective body of persons living in one house, 
or under one head or manager or one domestic Government; it may include 
all members of the household living under the authority of the head thereof, 
as also the servants employed in the house; various meanings of the term 
can also be conceived; the term is often used to include those descended or 
claiming descent from a common ancestor. j 

Thus, it cannot be said that merely because the eparties to this litigation are 
Hindus the word ‘‘family’’ should receive a restricted interpretation. The 
word seems to be used in a broad sense and would mean all those who are con- 
nected by blood relationship or marriage, and are therefore to be considered 
as belonging to the family. It is not also possible to accept the contention 
that even in the ease of Hindu families girls who are married and go to the 
husband’s families are not of the family of their father or cease to belong 
to the family of the father. Whatever may be the concept at one time, under 
the existing law, even married daughters take substantial interest in the family 
and the family property. Thus, the prevailing concept as to ‘‘family’’, far 
from being restricted, has been considerably expanded by creating interest in 
the family and substantial interest for many persons who had no such interest 
in the property, such as widows of pre-deceased heirs, or even married or un- 
married daughtrs or widowed daughters. Thus, the whole concept has been 
enlarged by legislation and it would be putting too narrow a construction on 
the concept of the word ‘‘family’’ in Hindu law if married daughters are con- 
sidered to be outside the family. I am inclined to accept the literal interpre- 
tation and hold that even married daughters may be said to be of the family. 

Another aspect of the question may be considered so far as the facts of the 
ease are concerned. The interest claimed is am interest in the leasehold pro- 
perty. That interest is claimed by defendants Nos. 9 to 11 who are admittedly 
residing out of the town in which the premises are located. The nexus which 
creates a relationship between the lessors and the defendants claiming interest 
in the leasehold is the leasehold property which is occupied by defendants 
Nos. 1 to 8. The question igs whether there could be implied in such circum- 
stances a jointness in interest which would clothe the persons in occupation 
with the capacity to receive notice or to do acts which will be binding on all 
those joint tenants. It is urged on behalf of the defendants that the moment 
it is held that the leasehold interest is inherited as tenants-in-common with 
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defined shares inter se among them, the capacity of any one of those tenants- 
in-common to represent the other is at an end. Such a capacity to represent 
others could only be assumed or inferred in the case of persons who own only 
ag joint tenants, but never in case of persons who hold as tenants-in-common. 
l find it difficult to accept this interpretation. If there is a unity of interest, 
common enjoyment and possession of the property, if all these joint tenants 
hold qua landlord as one tenant, if each of these joint tenants had an interest 
in the whole of the leasehold, if the acts of any one of them are the acts of all 
such tenants, such as act of re-entry or act of wrongful conversion, then it is 
difficult to hold why a notice received by one of them should not have the effect 
of a valid notice in respect of all on whom the notice is meant to operate. 
There is sufficient community of interest inter se in them which clothes every- 
one of them with a representative character vis-a-vis the landlord. I, therefore, 
hold, agreeing’ with the Courts below, that notice to one of them was enough . 
and served as a good notice to all as the notice was meant to be operative against 
all the joint tenants. í 

In this case there is one more aspect which cannot be lost sight of, that the 
only person who could validly make a grievance of improper termination of 
the lease was defendant No. 11. Obviously she has displayed no interest in: 
the litigation either in the first Court or in this Court. She has not filed any 
written statement contesting the claim. She suffered a decree in the Court of 
the District Judge. She has not cared to file any appeal challenging that de- 
cree. It is also doubtful whether such a plea could be raised as a plea in law 
at the instance of the tenants who have in fact received the notice. Apart 
from this aspect and having held that the notice served on July 10, 1961, meant 
for persons having interest in the leasehold is a good notice to all when it is 
found to have been served on defendants Nos. 1 to 8, and 9 and 10, it must be 
held that the tenancy has been validly terminated. 

The result is that the appeal fails and is dismissed with costs. 


Appeal dismissed. 





[NAGPUR BENCH] 


Before Mr. Justice Abhyankar. 
HANUTMAL ASARAM MANDHA v. NATHU VENKOBA.* 
Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) Act (Bom. 
XCIX of 1958), Sec. 8—Evidentiary value of entry or absence of entry in list made 
under s. 8(1) of Act—Whether person loses status of tenant if his name does not 
appear in such list. 


The evidentiary value to be attached to an entry or absence of entry in a list made 
under s, 8(1) of the Bombay Tenancy and Agricultural Lands (Vidarbha Region and 
Kutch Area) Act, 1958, is of a limited character and in no case that ig conclusive 
of the rights of parties. It cannot be said that a person gets the status of a tenant 
because his name appears in the list, or loses such status because his name does not 
appear in the list. The finality that is given under s. 8(2) of the Act to the entry 
made in the list is so far as proceedings required to be taken under s. 8 are concerned. 


Tam facts appear in the judgment. 


B. D. Kathalay, for the applicant. 
M. V. Nikam, for the opponent. 


ÅBHYANKAR J. This is an application by plaintiff, complaining against the 
order of the trial Court referring certain issues, namely, issues Nos. 4, 5, 7 and 
9 to Revenue Court under the new Tenancy: Act. The applicant purchased field 
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survey No. 172 from one Ingle on foot of a sale deed dated May 15, 1957. The 
applicant’s case is that he himself was in personal cultivation of the field iw 
the year 1957-58 and also reaped the crops thereof in that year. The crops for 
the year 1958-59 were also taken by the applicant plaintiff. He had, however, 
engaged the opponent as an agricultural servant. The opponent took forcible 
possession of the field in July 1959 and hence the applicant filed this suit on 
August 18, 1961, for possession of the field from the opponent. 

The opponent has contended that he was not an agricultural servant of the 
applicant buf he was a bataidar, having cultivated the field under a batai con- 
tract in the year 1957-58 from the applicant. The applicant claims to be » 
tenant of the field and, therefore, the issue whether the applicant has acquired: 
the status of a tenant has been raised before the Civil Court. Thero-are sub- 
sidiary issues which also arise as a result of this plea raised by the defendant. 
These have been referred to the Tenancy Court by the trial Judge. 

In support of this revision it is contended that a list of tenant is prepared. 
in respect of this village and this field, as provided under s. 8(7) of the new 
Tenancy Act. The name of the opponent does not appear in this list and under 
sub-s. (2) of s. 8 of the new Tenancy Act the entry in the list has. become final. 
It is, therefore, contended that the opponent is now precluded from raising the 
dispute as to the applicant’s status, his, name not appearing in the list. In my 
opinion, no such conclusive effect is given to the entry in the list made under 
s. 8(1) of the Act. That entry cannot have a greater evidentiary value than 
an entry made in the record of rights, and in the instant case the entry! is of 
a negative character inasmuch as the name of the opponent is not shown as a 
tenant. Even entry in the record of rights raises only a rebuttable, presump- 
tion. It is a piece of evidence to be taken into consideration when title to the 
property is in question. It cannot be said that a person gets the status of a 
tenant because his name appears in the list, or losses such status because his 
name does not appear in the list. If that be the question raised in the suit, 
Mamlatdar must decide the question. The finality that is given under sub- 
s. (2) of s. 8 to the entry made in the list is so far as proceedings required to 
be taken under s. 8 are concerned. As will appear from a reading of the sec- 
tion, no elaborate enquiry is to be made by the Tahsildar under s. 8, in prepar- 
ing the list. It is doubtful whether notice of enquiry has been issued to the 
opposite side. Thus, the evidentiary value to be attached to an entry or ab- 
sence of entry in such a list is of a limited character and in no case that is 
conclusive of the rights of the parties. 

As an issue has arisen as to the status claimed by the delida as a tenant 
and the nature of relationship between thé plaintiff and the defendant, the 
issues have been properly referred to the Tenancy Court. i 

The result is that the revision application fails and is dismissed with costs. 


Application dismissed.. 
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[NAGPUR BENCH] 


Before Mr. Justice Paranjpi, 
SHRI SADAWRAT SANSTHAN, ACHALPUR CITY 


v. 
DEORAO ZINGUJI KHANDKE.* 


Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) Act (Bom. 
XCIX of 1958), Secs. 11, 132(2) & (3), 15, 12, 19(1)(I)(a) (1)—Whethe® s, 11 retro- 
spective in operation, 


Section 11 of the Bombay Tenancy and Aardt Lands (Vidarbha Region and 
Kutch Area) Act, 1958, is not retrospective in operation and is controlled by s. 132(2) 
of the Act. 

Surendra v. Ramrao, distinguished. 

Balmukund v. Demaj and Saraswatibai Eknath v. Balkisandas Pandusa; re- 

ferred to. 


Tue facts appear in the judgment. 


N. V. Gadgil, for the applicants-plaintiffs. 
8. R. Ahmad, for the opponent-defendant. 


Parangpp J. This is a plaintiffs’ application for the revision of a small 
causes decree which was passed for Rs. 45.39 nps in place of the plaintiffs’ 
claim for Rs. 452.22 nps. 

The plaintiff-trust owns two fields Nos. 94/4 assessment Rs. 13-10-9 and 
15/2 assessment Rs. 5-12-0. These two fields were leased out by the plaintiff- 
trust to the defendant’s father for the year 1957-58 for a lease-money of 
Rs. 400. The fields were agåin let out to the defendant himself for the year 
1958-59 for a lease-money of Rs. 400. The agreement in both these lease-deeds 
was that the lease-money was to be paid on December 1, 1957 and 1958, respec- 
tively. On November 29, 1957, the defendant paid Rs. 200 towards the lease- 
money'of the year 1957- 58. On February 16, 1959, he paid a further sum of 
Rs. 225 to the plaintiff. 

The plaintiff-trust has based its suit on the following allegations: After the 
payment of Rs. 200 on November 29, 1957, the defendant’s father was liable 
for payment of the balance Rs. 200 plus interest Rs. 33 thereon. The amount 
of Rs. 225 paid on February 16, 1959, was appropriated towards the lease- 
money of the year 1958-59 and, therefore, the plaintiff had to recover Rs. 233 
for the previous year’s lease-money and Rs. 219.22 nps for the second year’s 
lease-money.* It, therefore, filed the suit for Rs. 452.22 nps. 

The defendant had contested the suit on the following grounds: The pay- 
ment of Rs. 225 on February 16, 1959, was towards the lease-money of both 
the years and the plaintiff had no right to appropriate that amount towards 
the lease-money ‘of the second year, while keeping the first year’s lease-money 
in arrears. Thus, the full amount of the previous year was paid and under 
s. 11 of the Bombay Tenancy and Agricultural Lands (Vidarbha Region and 
Kutch Area) Act; 1958, the plaintiff was not entitled to more than four times 
the land revenue. There was no agreement to pay the lease money of the two 
years on the first of December. 

At the stage of evidence, the parties did not lead any evidence but filed 
pursis to say that the lease-deeds filed by the plaintiff may be admitted in evi- 
dence. The learned trial Judge did not record any finding regarding the date 
or dates on which the lease money for the two years had become payable. He, 

“Decided, February 20, 1963. Civil Re- 8 (1962) Crvil Revision Application No. 328 
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however, applied ss. 11 and 15 of the Bombay Tenancy and Agricultural Lands 
(Vidarbha Region and Kutch Area) Act, 1958, and passed a decree only for 
Rs. 45.39 nps. Hence, the plaintiff has come up in revision. 

This case raises an important question regarding thè interpretation of the 
Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) 
Act, 1958, to which I shall refer as the Act hereafter. 

Section 11 of the Act on which the'learned advocate for ihe defendant was 
relying and s. 132(2) and (3) on which the learned advocate for the plaintiff 
was relying ùre in the following terms: 

“LL. Notwithstanding any agreement, or usage or any decree or order of a court or 
any law, the maximum rent payable by a tenant shall not exceed— 

(a) three times fhe land revenue on the land in respect of which announcement of 
the Settlement has been made at any time within thirty years immediately preceding 
the commencement of this Act or is made at any time after such commencement; 

(b) four times the land revenue on the land in any other case.’ 

“132. (2) Nothing in sub-section (1) shall, save as expressly provided in this Act, 
affect or be deemed to affect— 

(i) any right, title, interest, obligation or liability already acquired, accrued or in- 
curred before the commencement of this Act, or 

(ii) any legal proceeding or remedy m respect of any such right, title, interest, 
obligation or liability or anything done or suffered before the commencement of this Act, 
and any such proceedings shall be instituted, continued and disposed of, as if this 
Act had not been passed. 

(3) Notwithstanding anything contained in sub-section (2)— 

(a) all proceedings for the termination of the tenancy and ejectment of a tenant 
or for the recovery or restoration of the possession of the land under the provisions of 
the enactments so repealed, pending on the date of the commencement of this Act before 
a Revenue Officer or in appeal or revision before any Sippellate or revising authority 
shall be deemed to have been instituted and pending before the corresponding authority 
under this Act and shall be disposed of in accordance with the provisions of this Act, and 

(b) in the case of any proceeding under any of the provisions of the enactments so 
repealed, pending before a civil court on such date, the provisions of section 125 of this 
Act shall apply.” 

The learned trial Judge had relied on the decision in Surendra v. Ramrao! 
for coming to the conclusion that s. 11 of the Act, which prescribes the maxi- 
mum limits of lease money payable was retrospective in operation. Accord- 
ing to him, s. 182(2) did not control or override ss. 15 and 19 of the Act, and 
contradictory positions would arise if both the sections came into operation to- 
gether, as he thought they! should do. He was of the view that it was open 
to the tenant to move the Revenue Officer for fixing the reasonable rent under 
s. 11 and allowing the plaintiff to sue under colour of-s. 132(2) would defeat 
such an application under s. 11. He was further of the view that applying 
s. 11 of the Act should bar a suit which would. be permissible under 8. 182(2). 
Shri Ahmed for the defendant supported that reasoning. 

In Surendra v. Ramrao, the Division Bench had held s. 9-B of the Berar 
Regulation of Agricultural Leases Act, 1951, to be retrospective in operation, 
mainly, because of the clause therein ‘ ‘notwithstanding any agreement, usage, 
decree or order of a court or any law”. The same expression has been used 
in s. 11 of the present Act. Shri Ahmed, therefore, argued that s. 11 also 
must be held to be retrospective in operation. In making: that submission, ho 
has lost sight ef an important fact, namely, that the Berar Regulation of Agri- 
cultural Leases Act, 1951, which had contained the impugned provision in 
s. 9-B did not contain any provision like s. 182(2) as was to be found in the 
present Act. If the Berar Regulation of ‘Agricultural Leases Act, 1951, had 
eontained any such limiting provision like s. 182(2) in the present Act, it 
may have been permissible to adapt the analogy of the reasoning in Surendra’s 
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case for the purposes of the present case. It would, however, be seen that the 
present Act is a much more comprehensive legislation than the Berar Regula- 
tion of Agricultural Leases Act, 1951, and has special and, specifie provisions 
like ss. 131 and 132(2). Even Shri Ahmed could not dispute that the present 
Act will have to be construed in the light of all its provisions and it would 
not be permissible to ignore s. 132 for interpreting s. 11 on the lines of s. 9B 
of the Berar Regulation of Agricultural Leases Act. The reasoning in 
Surendra v. Ramrao would, therefore, not be helpful in coming to a decision 
about the provision of law applicable to thg facts of the present®case, which 
would have to be considered in the light of s. 182(2) also. 

Shri Ahmed then, laid stress on the expression ‘‘save as expressly provided 
in this Act” in the opening para. of s. 182(2) to urge that the matter relating 
to the extent of the lease money was expressly provided for in. ss. 11, 15 and 
19 and, therefore, the other provisions in s. 182(2) will not be applicable to- 
the matter of the lease money payable, as laid down in ss. 11, 15 and 19. It 
will have to be remembered in this context that ss. 11, 15 and 19 make provi- 
sions for the specific matters of lease money and the other sections in this Act 
make provision for different subjects dealt with therein. These general pro- 
visions in the entire Act cannot come within the ambit of the expression ‘save 
as expressly provided in this Act’ in s. 182(2). If all the general provisions 
in ss. 1 to 130 in the Act were to be treated as express provisions for the pur- 
pose of the opening clause of s. 132(2) the remaining portion of s. 132(2) 
would become otiose and entirely inapplicable. That would clearly not be æ 
correct interpretation. As was pointed out by Mr. Justice Kotval in Balmu- 
kund v. Demajt,2 in connection with s. 125 of the Act, the provisions in ss. 11, 
15 and 19 are in the nature of general provisions, whereas s. 132(2) makes a 
special provision. The maxim generalia specialibus non derogant’ would come 
imto operation. These geneal provisions in ss. 11, 15 and 19 cannot affect the 
special provisions in s. 182(2). Shri Ahmed was unable to point out any 
authority for his proposition that the general provisions in ss. 11, 15 and 1% 
should prevail as against the special provision in s. 132(2). 

' The reasoning of the learned trial Judge showed that he was impelled to 
take his view on account of certain problematic difficulties which he considered 
as being probable. I am afraid, those difficulties were not relevant for the pur- 
pose of interpreting the provisions of s. 182(2). That reasoning, as also the 
argument of Shri Ahmed on behalf of the defendant, seemed to be based on 
a presumption in favour of retrospectivity. However, it is settled law that 
retrospectivity cannot be presumed unless there is some declared intention of 
the Legislature—clear and unequivocal—or unless there are some circumst- 
ances rendering ib inevitable that we should take the other view, we are to 
presume that an Act is prospective and not retrospective: (vide p. 360 in Craies. 
on Statute Law). Shri Ahmed could not indicate anything in this Act to 
show that the Legislature intended to make ss. 11, and 15 retrospective. Im 
fact, there is internal, evidence in the Act itself to show that the Legislature 
did not meah“or intend to make the provisions in ss. 11 and 15 retrospective. 
Section 182(3) preseribes that notwithstanding anything contained in sub- 
s.,(2), all proceedings for the termination of the tenancy and ejectment of a 
tenant or for the recovery or restoration of the possession of the land under 
the provisions of the repealed enactments, pending on the date of the commence- 
ment of this Act shall be deemed to have been instituted and pending before 
the corresponding authority under the present Act and shall be disposed of in 
accordance with the provisions of this Act. It is to be remarked that suits 
or proceedings for recovery of rents are not included in s. 132(3). This 
s. 132(3) is the express provision referred to in the opening para. of s. 132(2) 
with respect to certain types of suits, but not suits with respect to recovery of 
rents. Consequently, the suits for recovery of rents are not expressly provid- 
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ed in the Act and have not been included in s, 182(3) because the Legislature 
did not mean or intend to,make ss. 11 and 15 retrospective in operation. : 

Shri Ahmed then submitted that though the provisions in ss. 11 and 182(2: 
would have to be read together, there appeared to be an apparent conflict be- 
tween s. 11 and s. 182(2) and consequently, this apparent conflict should be 
resolved by acting on s. 11 and thereby necessarily ignoring s. 182(2). That 
line of reasoning would really not amount to saying that the two sections 
should be read together. That reasoning, in fact, means that one section should 
be ignored dr should be treated as if it does not exist in the statute book. 

With respect to the apparent conflict between ss. 125(/) and 132(2) the 
Goan effective remarks have been made in para. 9 in Balmukund v. Demafi 

p. 446) :— 

“...It seems to me that this apparent conflict can only be resolved by holding that 
section 125 must be read subject to section 132 of the Act. I say so because section 132 
deals with only a special class of cases which are affected by the repeal of the enact- 
ments in Schedule I, whereas section 125 applies to all suits. Since there is a special 
provision in regard to suit and rights of a special class viz., suits and rights affected 
because of the repeals, the provisions of section 132 must prevail in such cases.” 

Thus, these provisions of s. 132(2) will have to be treated as being operative 
and not the provisions of s. 11 under which the defendant was seeking pro- 
tection. 

Shri Ahmed for the defendant was trying to distinguish Balmukund v. 
Demajt and my decision in Saraswatibai Eknath v. Balktsandas Pandusa,3 
on the ground that the leases in those cases were for the year 1957-58 and not 
for the year 1958-59. True enough, both these cases were with respect to the 
lease money for the year 1957-58 and the lease money had undisputedly be- 
come due a long time before the present Act came in force. However, the 
ratio decidends in those cases was not .that the lease money was for the year 
1957-58 but that the right to recover it had accrued before the new Act came 
into force, within the meaning of s. 182(2). 

In the present case, the learned trial Judge had not given any finding about 
the date on which the right to claim lease money had accrued. The plaintiff’s 
assertion that it was agreed by the parties that the lease money was to be paid 
on December 1, 1958, was denied by the defendant. However, the parties led 
no evidence and only filed a pursis to say that the lease-deeds were admitted 
and should be exhibited in the case. That would mean that the agreement was 
to pay the lease money on December 1, 1958, as mentioned in the lease-deed 
for the year 1958-59. As soon as the lease-money became payable on December 
1, 1958, the plaintiff got a right to file a suit within the meaning of s. 182(2) 
and that had occurred about a month before the new Act came into force. Under 
these circumstances, there could be no doubt that the right of the plaintiff to 
recover the lease-money for the year 1958-59 was saved by s. 182(2). 

Shri Ahmed was submitting in this connection that under s. 12, the defen- 
dant could have moved the revenue officer for commutation of the rent in ac- 
cordance with s. 11, and if that were done, the Tahsildar would have been in his 
right in fixing the rent at four times the assessment. That contingency had 
not happened and is only a problematic one. Even if the defendant were to 
move the Tahsildar or even if the Tahsildar were to fix the rent, the rights. 
which the plaintiff could and did get by s. 182(2) could not have been affected 
or overridden. Shri Ahmed then urged that under s. 19(J)(Z)(a@)(¢) the rent 
should have been paid in any year upto March 31, 1959, because that sec- 
tion was to be operative notwithstanding any agreement to the contrary. He, 
therefore, submitted that the cause of action did not accrue before the new Act 
came into force, and, therefore, the plaintiff cannot be allowed to claim more- 
than four times. This argument obviously begs the question. It assumes that. 

3 (1962) Civil Revision Application No. September 14, 1982 (Unrep.). 
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the other provisions of the Act are available to the defendant on the assumption 
that s. 132(2) does not come info operation. I have already shown above that 

` s. 182(2) comes into operation and, therefore, the other provisions of the Act 
would not be applicable and there would be no question of interpreting the 
agreements exhs. P1 and P2 for finding out what should be deemed to be the date 
on which the payment became due. Here the matter was settled by the agree- 
ment of the parties that the payment was to be made on December 1, 1958, and 
the non-payment on that date, gave a right to the plaintiff to file his suit and 
he became protected by s. 132(2). Under these circumstances, ethe learned 
advocate for the defendant was not right in postulating the applicability of the 
other provisions of the Act to the defendant when the defendant was debarred 
from applying those provisions by virtue of s. 132(2). 

In the view that I am taking, I find that the learned trial Judge had clearly 
erred in applying s. 11 of the Act to the present case. The suit will be governed 
by the terms of agreement, and the plaintiff’s full claim will have to be decreed, 
subject to the deduction of Rs. 35.30 nps paid by the defendant as land revenue 
as mentioned in para, 3 of the pursis dated February 16, 1961, and to a further 
deduction of Rs. 24 for the land revenue of 1958-59 paid by the defendant as 
mentioned in para. 9 of the judgment of thé trial Court. Thus, on deducting 
Rs. 59.30 nps from the plaintiff’s claim of Rs. 452.22 nps, the plaintiff’s claim 
will have to be decreed for Rs. 392.92 nps. ` 

Accordingly, the application for revision is allowed. The decree for 
Rs. 45.39 nps is quashed and is replaced by a decree for Rs. 392.92 nps and cor- 
responding costs in the trial Court. Under the circumstances of this case, I 
make no order for costs of this revision. 

Application allowed. 


SUPREME COURT. 


Present; Mr. Justice S, J. Imam, Mr. Justice K. Subba Rao and Mr. Justice Raghubar Dayal. 


NATWARLAL SAKARLAL MODY v. THE STATE OF BOMBAY.* 

Criminal Procedure Code (Act V of 1898), Sec. 239—Indian Evidence Act (Act I of 1872), 
Sec. 10—Joint trial of persons and offences for conspiracy when permissible—Appli- 
cability of 8. 10 of Evidence Act. a ; 

Separate trial is the rule and joint trial is an exception. While s. 239 of the Cri- 
minal Procedure Code, 1898, allows a joint trial of persons and offences within defined 
limits, it is within the discretion of the Court to permit such a joint trial or not, 
having regard to the circumstances of each case. It would be an irregular exercise 
of discretion if a Court allows an innumerable number of offences spread over a 
long period of time and committed by a large number of persons under the protect- 
ing wing of all-embracing conspiracy, if each or some of the offences can legitimately 
and properly form the subject-matter of a separate trial. A Court should not be 
overzealous to provide a cover of conspiracy for a number of offences unleks -Ht is 
clearly satisfied on the material placed before it that there is evidence to prove 
prima facie that the persons who committed separate offences were parties to the 
conspiracy and they committed the separate acts attributed to them pursuant to the 
object of the said conspiracy. 

Babulal Choukhani v. The King-Emperor,’ Krishnamurthy Iyer v. State of Mad- 
ras,’ S. Swaminathnam v. State of Madras’ and R. v. Dawson, referred to. 

Before s. 10 of the Indian Evidence Act, 1872, can be invoked, as a general 
rule, some prima facie evidence should be placed before the Court to enable it ts 
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form an opinion that there is reasonable ground to believe that two or more persons 
have conspired together; and if that condition is fulfilled the’ acts and declarations 
of a conspirator against his fellow conspirators may be admitted as evidence. 


A. 8. R. Chari, with Ashok H. Desai and I. N. Shroff, for the appellants. 
H. R. Khanna and R. H. Dhebar, for respondent No. 1. 
B. K. B. Naidu, for respondents Nos. 2, 5 and 7 to 9. 


Syssa Rab J. This appeal by special leave is preferred against the judg- 
ment of the High Court of Judicature at Bombay setting aside the order of the 
Presidency Magistrate, 16th Court, Esplanade, Bombay, framing charges and 
committing all the accused, except accused No. 3, to sessions. 

Briefly stated the case of the prosecution, is as follows: The Colaba Land 
& Mills Company Limited (hereinafter called the Company) is a public limited 
company incorporated in Bombay on July 1, 1880. In the year 1949 Vasudeo 
Jwalladutt Pilani (hereinafter called accused No. 1) became the Chairman of 
the Board of Directors of the Company and on July 20, 1950, he became its 
Managing Director. His step-brother, Kishenprasad Jwalladut Pilani (here- 
inafter called accused No. 2) was appointed as one of the Directors of the Com- . 
pany on May 18, 1948. In March 1949 accused No. 1 took some employees of 
the Company in his confidence and told them that they should arrange for 
payment of at least Rs. 10,000 per month to him from the stores of the Com- 
pany. To implement this object, from the date of the said arrangement until 
March 1956, accused Nos. 1 and 2 with the help of accused Nos. 3 to 16—accused 
No. 5, 6, 8, 11, 12, 14, 15 and 16 were the employees of the Company, and 
accused Nos, 8, 11, 14 and 16 were its Managers from time to time; accused No. 
6 was its storekeeper, accused No. 12 a clerk, accused No. 15 a cashier, and 
accused Nos. 3, 4, 7, 9, 10 and 13 were some of theedealers with the Company— 
entered into many fraudulent transactions, committed offences of criminal 
breach of trust and forgeries and thereby large amounts, aggregating in all 
about Rs. 6 lakhs, belonging to the Company were misappropriated between 
March 14, 1949 and March 20, 1956. On those allegations a charge-sheet was 
filed.in the Court of the Presidency Magistrate alleging that the accused were 
guilty of criminal conspiracy lasting for over 7 years and also of criminal 
breach of trust, forgeries and falsification of accounts. As many as 91 charges 
were levelled against the accused. 

The learned Presidency Magistrate conducted an inquiry under s. 207A 
of the Code of Criminal Procedure and after considering the entire material 
placed before him made the following order: (1) There should be one joint 
trial of accused Nos. 1 and 2 and the employees, accused Nos. 6, 12 and 15 for 
conspiracy to commit criminal breach of trust, forgeries and for the various 
offences alleged to have been committed in pursuance of that conspiracy. The 
learned Magistrate selected 52 of the offences*and framed charges in regard to 
them. As some of the offences were exclusively triable by Sessions Court, he 
committed them to the City Sessions Court to stand their trial. (2) Another 
separate trial should be held in regard to accused Nos. 1, 2, 6,9,10 and 13 for 
conspiracy to commit criminal breaches of trust and for 24 offences which 
were alleged to have been committed by them in pursuance of that conspiracy. 
As the said offences were triable by the Presidency Magistrate, he proposed 
to proceed with the trial against them. And (8) in regard to-seven transac- 
tions in which accused No. 7 was involved, the Magistrate held that he, along 
with accused Nos. 1, 2 and 6, should be separately tried in respect of each of 
those -transactions; and as they were triable by him, he proposed to proceed 
with the trial against them. The learncd Presidency Magistrate discharged 
accused Nos. 3, 4, 8, 11, 14 and 16. 

In coming to the aforesaid conclusion, the learned Magistrate has carefully 
considered the material placed before him. The said material disclosed that 
the Company’s funds were misappropriated by adopting the following: four 
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methods: (1) Dtshonest disposal: (a) sale of Company property by accused 
‘Nos. 1 and 2 with the help of accused Nos. 6, 15 and others; the property con- 
cerned included cotton waste, empty oil drums, barrels, gunny bags, iron hoops. 
The moneys received, instead of being credited to the Company’s account, 
were misappropriated by accused Nos. 1 and 2. (b) Sale of Company pro- 
perty at market rates while contracts showed lower rates; the difference bet- 
ween the two rates was misappropriated by accused Nos. 1 and 2. (2) Ficti- 
tious service: payment was shown to persons either real or fictitious for render- 
ing certain service to the Company like removing rubbish or “overhauling 
machines; the moneys were not paid but were misappropriated. (8) Con- 
tracts with non-existent firms: fictitious contracts were entered into with non- 
existent firms and the moneys alleged to have been paid by the Company were 
misappropriated. (4) Contracts with genuine firms: some of the dealers who 
were genuinely supplying goods to the Company entered into fictitious transad- 
tions with the Company and repaid the moneys received by them to accused 
Nos. 1 and 2. In short, in the first three categories of fraud only accused Nos. 
1 and 2 and the employees of the Company: were involved, for in the case of 
genuine sales the sale price was not accounted for either wholly or in part 
and in the case of fictitious services and contracts with non-existent firms only 
wrong entries were made in the account books and the moneys were misappro- 
priated; the third parties came into the picture only in the case of contracts 
with genuine firms and under this category fall the appellants, accused No. 18 
(respondent No. 9) and accused No. 7 (respondent No. 8). 

The learned Magistrate addressed himself to the question whether there was 
material on which it could be prima facie held that the appellants and res- 
pondentsa Nos. 8 and 9 (accused Nos. 7 and 13) were members of the original 
conspiracy or members of a separate conspiracy or offences. On the material 
before him, the Magistrate eame to a prima facte opinion that there was a 
conspiracy between accused Nos. 1, 2, 6 and 15 for committing the various 
offences with which they were charged, but the transactions with the dealers 
had not been entered into in pursuance of the same conspiracy: which the 
Directors of the Company had with their employees. The dealers are accused 
No. 7, accused Nos. 9 and 10 (appellants) and accused No. 13. Accused. No. 
7 was concerned in seven transactions which had taken place between 1951 
and 1956; accused Nos. 9 and 10 in eighteen transactions which had taken place 
between 1954 and 1955; and accused No. 13 in four transactions which had 
taken place in 1954 and 1955. The statements of the witnesses taken by the 
police under s. 162 of the Code of Criminal Procedure prima facie disclosed 
that the goods mentioned in the bills issued by the dealers were not supplied 
to the Company, that in many instances they were not in possession of the 
goods which they were alleged to have supplied and for which they had obtained 
payment, that the vouchers produced by some showing that they had purchased 
the goods from third parties were proved to be false in most of the cases as 
the merchants from whom they were alleged to have purchased the goods 
were not in existence. But there was no material, either direct or circum- 
stantial, to impute any knowledge to the said dealers in regard to the original 
conspiracy, that is, the conspiracy between accused Nos. 1 and 2 and some of 
their employees, whereunder the employees should arrange for payment to 
accused Nos. 1 and 2 at least Rs. 10,000 per month from the stores of the Com- 
pany. In the circumstances the Presidency Magistrate, on the findings arrived 
at by him, split up the trials in the manner stated supra. 

Against the said order the State filed a criminal revision questioning the 
separation of the trials as well as the discharge of some of the accuseds and 
some of the accused also filed a revision in so far as the Magistrate’s order 
went against them. The High Court came to the conclusion that there was 
only one conspiracy and that the common object of the conspiracy was to find 
money for accused Nos. 1 and 2 and to enable them to misappropriate and 
commit criminal breach of trust of those moneys and that with that end in 
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view the employees of the Company and the dealers acted and in fact achieved 
that object. In the words of the High Court, ‘‘there were different strands 
of the chain of which the dealers were the end pieces’’. The High Court also 
held that there was a prima facie case against accused No. 8, the manager of 
the Company, and that he should not have been discharged. The High Court 
confirmed the order of discharge passed by the Magistrate in respect of other 
aceused. In the result the High Court has framed as many as 91 charges 
against the ten accused i.e., the two appellants and respondents Nos. 2 to 9 
before us, ahd committed them to sessions. Hence this appeal. 

Learned counsel for the appellants argued that the Presidency Magistrate 
elaborately considered the material placed before him and came to the con- 
clusion that no prima facte case that the appellants were parties to ‘the first 
conspiracy had been made out and that in exercise of his discretion the Magi- 
strate refused to frame a charge against them in respect of the general con- 
spiracy and that in those circumstances the High Court.was not justified in 
interfering with that discretion in the absence of any permissible grounds to 
do so. i: ' ! 

It would be convenient at this stage to notice briefly the relevant aspect of 
the law pertaining to framing of charges in respect of an offence of conspiracy. 
Chapter VA of the Indian Penal Code, which deals with criminal conspiracy, 
was inserted in the Code by Act VIII of 1918. Section 120A defines ‘‘criminal 
conspiracy’’ and s. 120B (J) provides for the punishment of criminal con- 
spiracy. Under s. 120A, when two or more persons agree to do, or cause to be 
done an illegal act, or an act which is not illegal by illegal means, such an 
agreement is designated a criminal conspiracy. The gist of the offence under 
this section is an agreement to do an illegal act or an act which is not illegal 
by illegal means. Such an agreement can be established by express proof of 
conspiracy or may be inferred from the acts and eonduct of the parties to such 
conspiracy. The impact of this section on s. 233 and s. 239 of the Code of 
Criminal Procedure may now be considered.. Under g. 233 of the Code of 
Criminal Procedure, 


“For every distinct offence of which any person is accused there shall be a separate 
eharge, and every such charge shall be tried separately, except in the cases mentioned 
in sections 234, 235, 236, and 239.” 

Under s. 239(d) ‘‘persons accused of different offences committed in the course 
of the same transaction’ may be charged and tried together. The combined 
effect of the three provisions is that if there is a criminal conspiracy to commit 
different offences, the persons who are members of that conspiracy may be 
charged and tried together but the necessary condition for invoking the pro- 
visions of s. 239(d) is that the offence should have been committed in the course 
of one transaction i.e., in the present case one and the same conspiracy. Per- 
-sons can be members of one conspiracy only if they agreed to do or cause to be 
done acts constituting the said offences. This construction of the relevant 
provisions of the Indian Penal Code and the Code of Criminal Procedure 
received approval by judicial decisions. It would be enough if we notice a 
few of the many decisions on the subject. The first decision is of the Judicial 
Committee in Babulal Choukhant v. The King-Emperor', where it laid down 
the scope of s. 239 of the Code of Criminal Procedure vis-a-vis the offence of 
criminal conspiracy. There the appellants were charged, together with a num- 
ber of other persons, with being parties to a criminal conspiracy to commit 
theft of electric energy by tampering with meters and one of the two appellants 
was charged with having committed theft of electric energy and the other 
with having abetted him in the commission of that offence. The magistrate 
convicted the appellants of conspiracy as well as of theft. On appeal the 
High Court held that the charge of conspiracy failed, but that did not makè 
the trial legal. The Judicial Committee posed the question for decision thus: 


1 (1938) L.R. 65 I.A. 158, s.o. 40 Bom. L.R. 787. 
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Is it enough if the conspiracy is to be found in the accusation or must it be 
found in the eventual result of the trial? Is the relevant point of time that 
of the accusation or that of the eventual result? The Judicial Committee came 
to the conclusion that to invoke s. 239(d) of the Code of Criminal Procedure 
it would be enough if the conspiracy was found in the accusation. It was 
eSrENee at p. 178 thus: , 


. It may seem paradoxical that the prosecution should have the advantage of join- 
ing different offences and different accused simply because the allegation, of a conspi- 
racy seemed to the magistrate to be prima facie justified, whereas at the trial the allegation 
breaks down, But the chargea have to be framed, for better or worse, at an early 
stage of the proceedings. It would be paradoxical if no one could tell till the end of 
the trial “whether the trial was legal or illegal.” 

Tn that case the magistrate on the basis of the evidence given in the examina- 
tion-in-chief thought that the framing of-a charge of conspiracy was prima 
facte justified, and proceeded with the trial and convicted the accused both for 
conspiracy as well as other offences. This is an authority only for the posi- 
tion that a charge of conspiracy can be framed by a magistrate if he is satis- 
fied on the evidence given before him in examination-in-chief that a prima 
facie case has been made out. The principle so laid down will equally apply 
to a case where a magistrate functioning under s. 207A of the Code of Criminal 
Procedure peruses the documents and other material placed before him and 
frames a charge on the basis of the said material, if he is satisfied that the said 
material prima facie supports the charge of conspiracy. Though the point 
decided by the Judicial Committee was a narrow one, the following observa- 
tions at p. 177 bring out the grave consequences that may flow from an irregular 
exercise of the power under s. 239(d) of the Code of Criminal Procedure: 
“...It would result in any such events that the prosecution is enabled at the trial 
to join separate offences contraty to the terms of ss, 234 and 235. And it has been 
affirmed that improper advantage is taken of s. 239(d) bo as to bring into one proceed- 
ing a great number of accused and a great multiplicity of offences, with serious hard- 
ship and injustice to the accused. If that were indeed the result of the section, as the 
High Court seem to be apprehensive it might be, it would be much to be regretted, and 
might well be a ground for an amendment of the section by the Legislature, if such 
practice “prevailed notwithstanding the warning of the High Court and their determina- 
tion to see that accused,are not being unfairly dealt with, and to-.prévent any procedure 
By which cases which should be comparatively short and simple ‘become unwieldy, 
complicated and lengthy. But, even so, that can be no ground why the Court should 
misconstrue the section. Indeed, it is difficltto think that such apprehensions are 
justified. It must be hoped, and indeed ‘assumed, that magistrates will exercise their 
discretion fairly and honestly. Such is the implied condition of the exercise of every 
discretionary power.” 
This passage indicates the injustice that would be caused to the accused and 
cautions magistrates to exercise their discretion fairly and honestly. 


The next decision is that of this Court in Krishnamurthy Iyer v. State of 
Madras?, There the magistrate framed 67 charges against 28 persons for con- 
spiracy to commit criminal breach of trust under s. 409, Indian Penal Code, 
and falsification of the accounts of a bank under s. 477- A, Indian Penal Code. 
The case went on for two years, in the course of which over 6,000 exhibits were 
filed and 203 witnesses were examined. The High Court eondemned the fram- 
iig of the charges in strong language and quashed the charges framed and 
directed a de novo trial. This Court agreed with the quashing of the charges 
by the High Court but held that the ordering of a de novo trial in that situa- 
tion was not proper. This case illustrates how an irregular exercise of dis- 
cretion by a magistrate in framing a charge of conspiracy in respect of innu- 
merable prosecutions results in injustice. Indeed, accused against whom grave 
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allegations were made were discharged because of the defect in framing the 


charge. 

This Court in S. Swaminathnam v. State of Madras? again considered the 
question of the propriety of framing a charge of conspiracy in the peculiar cir- 
cumstances of that case. In that case, as in the present case, it was contended 
that there had been misjoinder of partics on the ground that several conspi- 
racies distinct from each other had been lumped together and tried at one 
trial. Thaw contention was rejected with the following remarks (p. 344): 

“The Marge, as framed, discloses one single conspiracy, although spread over 
several years. There was only one object of the conspiracy and that was to cheat 
members of the public. The fact that in the course of years others joined the conspi- 
racy or that several incidents of cheating took place in pursuance of the conspiracy 
did not change the conspiracy & did not split up a single conspiracy into several con- 
spiracies, It was suggested that although the modus operandi may have been the same, 
the several instances of cheating ‘were not part of the same transaction....In the pre- 
sent case, the instances of cheating were in pursuance of the conspiracy and were there- 
fore parts of the same transaction.” 

There the appellants were tried for the offence of conspiracy to cheat members 
of the public and for specific offences committed in pursuance of that conspi- 
racy. The method adopted for cheating was to persuade such members of the 
public as could be persuaded to part with their money to purchase counterfeit 
Rs. 5 currency notes at half their face value and after having obtained their 
money to decamp with it. When a member of the public handed over his 
money, at a certain stage, one of the conspirators pretending to be a Police 
Officer would arrest the man who had the box containing their money and take 
him away with the box. The victim was thus deprived of his money without 
even having a single counterfeit currency note in ehis possession in exchange of 
the genuine money paid by him. It was found on evidence that all the appel- 
lants took part in the various acts committed pursuant to that conspiracy. In 
such a situation this Court held that there was only one conspiracy. The only 
principle this Court laid down is that an accused need not be a member of a 
conspiracy from its inception but he may join it at a later stage, and that every 
one of the conspirators need not take part in every incident. If there is one 
conspiracy, the said cireumstances cannot obviously make any difference in the 
application of s. 239(d) of the Code of Criminal Procedure. In this context 
a decision of an English Court is rather instructive and that is in R. v. Dawson.* 
In that case, an indictment on which two appellants were charged with other 
accused included fifteen counts. Fourteen of these charged various fraudulent 
offences on dates in and between 1955 and 1957. The first count charged con- 
spiracy to defraud between November 1, 1954 and December 31, 1957. The 
transactions which were the subject of the other fourteen charges were within 
the purview of the conspiracy charge. Both the appellants were convicted on 
the conspiracy charge and one of the appellants was convicted also on other 
are On appeal, Finnemore, J., made the following weighty observations 
p. 563): . 

“,..This court has more than once warned of the dangers of conspiracy counts, 
especially these long conspiracy counts, which one counsel referred to as a mammoth 
conspiracy. Several reasons have been given. First of all if there are substantive 
charges which can be proved, it is in general undesirable to complicate matters and to 
lengthen matters by adding a charge of conspiracy. Secondly, it can work injustice 
because it means that evidence, which otherwise would be inadmissible on the sub- 
stantive charges against certain people, becomes admissible. Thirdly, it adds to the 
length and complexity of the case so that the trial may easily be wellnigh unworkable 
and impose a quite intolerable strain both on the court and on the jury.” 


Applying these observations to the facts of that case, the learned Judge pro- 
3 [1957] A.I.R. 8.C. 340. 4 [1960] I All E.R. 588. 
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“ceeded to state thus (p. 564) : 

.we are satisfied this was not one conspiracy, and it is no more correct to charge 

several conspiracies, though they are called one conspiracy, if it is to include other 
«different charges, in one count. Again we want to say in the strongest possible way 
that quite apart from what we think it ia wholly undesirable, and in this case it was 
-obviously quite unnecessary, to have a long count of this kind, because it has lengthened 
the case enormously, and we think that in the result to which we have come it plainly 
worked an injustice on one at least of the appellants before this court today. Therefore 
we quash the convictions on the first count.” 
This authority, though it may not be of any help in Peery 239(d). of 
the Code of Criminal Procedure, points out the dangers of irregular exercise 
of discretion in the matter of framing a charge of conspiracy clubbed along 
with innumerable illegal acts against many persons. 

This discussion leads us to the following legal position. Separate trial is 
the rule and joint trial is an exception. While g. 239 of the Code of Criminal 
Procedure allows a joint trial of persons and offences within defined limits, it 
is within the discretion of the Court to permit such a joint trial or not, having 
regard to the circumstances of each case. It would certainly be an irregular 
exercise of discretion if a Court allows an innumerable number of offences spread 
over a long period of time and committed by a large number of persons under 
the protecting wing of all-embracing conspiracy, if each or some of the offences 
can legitimately and properly form the subject-matter of a separate trial; such 
‘a joint trial would undoubtedly prolong the trial and would be a cause of un- 
necessary waste of judicial time. It would complicate matters which might 
otherwise be simple; it would confuse accused and cause prejudice to them, 
for more often than not accused who have taken part in one of the minor offences 
might have not only to undergo the long strain of protracted trial, but there 
might also be the likelihood eof the impact of the evidence adduced in respect 
of other accused on the evidence adduced against him working to his detriment. 
Nor can it be said that such an omnibus charge or charges would always be in 
favour of the prosecution for the confusion introduced in the charges and con- 
sequently in the evidence may ultimately benefit some of the accused, as a clear 
case against one or other of the accused may be complicated or confused by the 
attempt to put.it in a proper place in a larger setting. A Court should not be 
overzealous to provide a cover of conspiracy for a number of offences unless 
it is clearly satisfied on the material placed before it that, there is evidence to 
prove prima facie that the persons who committed separate offences were parties 
to the conspiracy and they committed the separate acts attributed to them pur- 
suant to the object of the said conspiracy. 

With this background let us consider the effect of the High Court’s decision. 
‘The High Court held that the case should proceed on the basis that there was 
one conspiracy spread over seven years i.e., from 1949 to 1956. As regards 
the general conspiracy, one charge was framed against ten accused; and 90 
other specific charges were framed against different groups of accused in res- 
pect of individual acts committed during different periods. A perusal of thə 
charges framed by the High Court shows that most of the acts committed by 
individual accused or by different groups of them can legitimately and pro- 
perly be the subject-matter of separate trials. Now take the case of the ap- 
pellants. Charges 69, 71, 73, 75, 77, 79 and 83 relate to them. They were 
charged for breach of trust in respect of specific amounts along with accused 
Nos. 3 and 4 and in one case along with accused Nos. 3, 4 and 5. The said acts 
are alleged to, have been committed by them between September 1954 and 
March 1955 i.e., five years after the alleged conspiracy was entered into between 
accused Nos. 1 ’and 2 and the employees of the-Company. The material before 
the Presidency Magistrate does not disclose that the appellants had any know- 
ledge of the original conspiracy or that they had even any direct contacts with 
-accused Nos. 1 and 2. Under the omnibus charge of general conspiracy they 
-will have to face a protracted trial which may take a long time and involve the 
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examination of innumerable witnesses and the production of voluminous docu- 
ments. This evidence, which would be irrelevant if a separate trial was held, 
may have a deleterious effect on the case of the appellants. As often as not 
in such a trial evidence, which would otherwise be unacceptable, may be ac- 
cepted by a Court in view of the evidence in regard to other offences adduced 
before it. In the circumstances, when the Presidency Magistrate directed 
separate trials, can it be said that he had exercised his discretion contrary to 
law or unreasonably? Indeed, in our view, the order of the Magistrate in the 
circumstands of the case is based on sound reasons and is fair both to the 
prosecution and to the defence. The High Court clearly went wrong in setting 
aside the order made by the Magistrate on a prima facie view of the material 
placed before him on the basis of decisions of courts made under different 
circumstances. The learned Judge of the High Court does not say anywhere 
in his judgment that there is material, either direct or circumstantial, to sup- 
port the case that the appellants committed the offences attributed to them to 
implement the object of the conspiracy of 1949, or that they had even know- 
ledge of such a conspiracy; nor did he consider the prejudicial effect of the con- 
glomeration of a long catena of charges in one trial on the case of the appellants. 
Learned counsel for the State contended that there was no necessity to have 
direct evidence to establish that the appellants were parties to the original con- 
spiracy and that the said fact could be inferred under s. 10 of the Evidence Act 
from the individual acts committed by them. Section 10 of the Evidence Act 
reads : 

“Where there is reasonable ground to believe that two or more persons have con- 
spired together to commit an offence or an actionable wrong, anything said, done or 
written by any one of such persons in reference to their common intention, after the 
time when such intention was first entertained by any one of them, is a relevant fact 
as against each of the persons believed to be so conspiring, as well for the purpose of 
proving the existence of the conspiracy as for the purpose of showing that any such 
person was a party to it. 

Illustrations. 

Reasonable ground exists for believing that A has joined in a conspiracy to wage 
war against the Government of India. 

The facts that B procured arms in Europe for the purpose of the conspiracy, C 
collected money in Calcutta for a like object, D persuaded persons to join the conspi- 
racy in Bombay, E published writings advocating the object in view at Agra, and F 
transmitted from Delhi to G at Kabul the money which C had collected at Calcutta, and 
the contents of a letter written by H giving an account of the conspiracy, are each re- 
levant, both to prove the existence of the conspiracy, and to prove A’s complicity in it, 
although. he may have been ignorant of all of them, and although. the persons by whom 
they were done were strangers to him, and although they may have taken place before 
he joined the conspiracy or after he left it.” 

This section lays down a rule of evidence and its application is strictly condi- 
tioned by the existence of reasonable ground to believe that two or more per- 
sons have conspired together to commit an offence. The opening words of the 
section laying down a condition and the qualification laid down in the body of 
the section in regard to admissible acts, that is, they should be in reference to 
their common intention and also should have been committed, after the time 
when such intention was first entertained, indicate that the existence of a con- 
spiracy must be established by prima facie evidence before the acts done or 
things written by any of the persons can be used as evidence against the others 
or for the purpose of proving the existence of the conspiracy. The illustration 
also premises the existence of a reasonable ground for believing that a parti- 
cular person has joined a conspiracy in order to enable the facts particularized 
in it to be brought under the category of relevant evidence. Shortly stated, 
before the section can be invoked, as a general rule, some prima facie evidence 
should be placed before the Court to enable it to form an opinion that there is 
reasonable ground to believe that two or more persons have conspired together; 
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and if that condition is fulfilled the acts and declarations of a conspirator 
against his fellow conspirators may be admitted as evidence. In the present 
ease no material had been placed before the Presidency Magistrate to sustain a 
reasonable ground to believe that the appellants were parties to the main con- 
spiracy and, therefore, the operation of the section even if it was applicable 
at that stage, would not be of any help to the State. The High Court, in the 
circumstances of this case, in our view, was not justified in interfering with the 
discretion of the Presidency Magistrate exercised in a most balanced and rea- 
sonable manner. 

This leads us to consider the case of accused Nos. 7 and 13, who are respon- 
dents Nos. 8 and 9 before us. The Presidency Magistrate directed that a sepa- 
rate trial should be held against accused Nos. 1, 2, 6, 9, 10 and 13 for con- 
spiracy to commit criminal breath of trust. Accused No. 13 was included in 
this conspiracy as he was involved in four transactions that took place during 
the same period covered by the transactions of accused Nos. 9 and 10 i.e., dur- 
ing 1954 and 1955, and also the method adopted by him to defrand the funds 
of the ‘Company was the same as that adopted by accused Nos. 9 and 10. We 
think that, in the circumstances, a joint trial of accused No. 18 along with 
accused Nos. 9 and 10 may not cause any prejudice to the accused. As regards 
accused No. 7, the Presidency Magistrate directed a separate trial in respect 
ef each of the transactions entered into by him on the ground that the said 
transactions had taken place during the period between 1951 and 1956, i.e., on 
an average one transaction a year, it was not likely that they were committed 
in pursuance of a conspiracy. The correctness of this finding has not been can- 
vassed before us by learned counsel appearing for accused No. 7. We also 
agree with the Presidency Magistrate, for the reasons given by him, in the 
selection of the offences for which the accused should be tried. The result is: 
(1) There should be one joint trial of accused Nos. 1, 2, 6, 8, 12 and 15 ie. 
respondents Nos. 2, 3, 4, 5, 6 and 7, for conspiracy to commit criminal breaches 
of trust and forgeries and for the various offences alleged to have been committed 
by them in pursuance of that conspiracy, namely, 52 offences selected by the 
Presidency Magistrate. ‘The order of the Presidency Magistrate committing 
the said accused for the said offences to the City Sessions Court is restored. 
The Sessions Judge will have liberty to frame appropriate charges against the 
said accused. (2) A separate trial should be held against accused Nos. 1, 2, 
6, 8, 9, 10 and 13 i.e. respondents Nos. 2, 3, 4, 5 and 9 and appellants Nos. 1 and 
2 for. conspiracy to commit criminal breach of trust and for 24 offences selec- 
ted by the Presidency Magistrate and alleged to have been committed by them, 
in pursuance of that conspiracy. This trial should be held by the Presidency 
Magistrate. He will have liberty to frame appropriate charges in respect of 
the offences. (3) In regard to accused No. 7, he should be tried, along with 
accused Nos. 1, 2 and 6, separately in respect of each of the seven transac- 
tions. The trials should be held by the Presidency Magistrate and he will have 
liberty to frame the appropriate charges. 

. In the result the order of the High Court is set aside and the order of the 
Presidency Magistrate is restored subject to the aforesaid modification. 


Order set aside. 
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-Present: -Mr. Justice S. J. Imam, Mr. Justice K. Subba Rao, Mr. Justice N. neghebar 
~- : Dayal and Mr. Justice J. R. Mudholkar. 


ABDUL AZIZ v. THE STATE OF MAHARASHTRA. 


Imports and Exports (Control) Act (XVIII of 1947), Secs. 3, 5—Imports (Control) Order, 
1955. Clause 5—Ambit of power conferred under s. 3(1) of Act—Whether such power 
restricted to prohibiting or restricting imports at point of entry—Validity of provi- 
sions in cl. 5 of Order empowering licensing authority to attach condition that goods 
to be digposed of in prescribed manner—Licensing atthority whether competent to 

- impose condition that imported goods not to be sold to any person—Licensee not 
complying with conditions of licence whether contravenes Order and is punishable 
under s. 5 of Act. 


The power conferred under s. 3(1) of the Imports and Exports (Control) Act, 1947, 
is not restricted merely to prohibiting or restricting imports at the point of entry 
but extends also to controlling the subsequent disposal of the goods imported. The 
content of the power extends to every stage at which the Government feels it neces- 
sary to see that the imported goods are properly utilised for the purpose for which 
their import was considered necessary in the interests of the country. Therefore, 
the provision in clause 5 of the Imports (Control) Order, 1955, empowering the licens- 
ing authority to attach a condition to the effect that the goods covered by the licence 
shall not be disposed of except in the manner prescribed by the licensing authority 
is a valid provision which comes within the powers conferred by s. 3 of the Act on 
the Central Government. 

The State of Bombay v. F. N. Balsara,’ distinguished. 

Glass Chatons Importers & Users’ Association v. Union of India’ and Daya v. J. C. C. 
of Imports & Exports,’ referred to. 

The licensing authority is competent under the Imports (Control) Order, 1955, to 
impose the condition that the imported goods be not sold to any person and thus to 
affect the ordinary rights of the importer. 

East India Commrl. Co. v. Collector of Customs,’ referred to. 

A. licensee who does not comply with the conditions of the licence about the use 
of the goods to be imported imposed under el. 5(4) of the Imports (Control) Order, 
1955, contravenes the provisions of cl. 5(4) of the Order, and makes himself liable 
to punishment under s. 5 of the Imports and Exports (Control) Act, 147. For contra- 
vening the conditions of the licence, actual possession of the imported goods is not 
necessary. 

C. T. A. Pillai v. H. P. Lohia and East India Commrl. Co. v. Collector of Customs,‘ 
referred to. 


Tue facts appear at 64 Bombay Law Reporter p. 16. 


Shaukat Husain and P. C. Agarwala, for the appellant. 
C. K. Daphtary, Solicitor-General of India, and D. R. Prem, with R. N. 
Sachihey, for the respondent. 


RAGHUBAR DAYAL J. This appeal, by special leave, is against the order 
of the High Court of Bombay allowing the State appeal and convicting the 
appellant of the offence under s. 5 of the Imports and Exports (Control) Act, 
1947, hereinafter called the Act, for having contravened the Imports (Control) 
Order, 1955, hereinafter called the Order, and sentencing him to three months’ 
rigorous imprisonment and a fine of Rs. 2 000. 

The appellant was the Chairman of the Malegaon Powerloom Sadi Manu- 
facturer’s Co-operative Association Ltd., hereinafter called the Association. 
There were six other members of the Association. Al the members were power- 
loom weavers. The appellant, as Chairman of the Association, applied for and 


*Dicided, February 7, 1963. Oriminal Appeal 3 [1962] A.I.R. 8.0. 1796. 
No. 168 of 1961. 4 [1962] ATR. S.C. 1893. 
1 [1951] 8.0.R. 682, 8.0.53 Bom. L.R. 982. 65 [1957] ALR. Cal. 83. 

2 [1962] 1 8.C.R. 862. 6 [1962] A.LR. 8.0. 1893. 
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obtained the licence dated January 2, 1956, for the import of certain quantity 
of art silk yarn by the Association. The licence was issued subject to the con- 
dition that the goods would be utilised only for consumption as raw material 
or accessories in the licence-holders’ factory and that no portion thereof would 
be sold to any party. The Association could not arrange for the necessary 
finances and therefore had the goods imported through Warden & Co., who 
financed the transaction. Part of the goods received was utilised in accordance 
with the condition of the lieence, the rest was however sold by the said Warden 
& Co., as a result of the correspondence ending by a letter dated Ntvember 13, 
1956, from the appellant as Chairman of the Association to Warden & Co. The 
relevant portion of this letter is: 


“In this connection we have to inform you that as the price of Art silk yarn has 
fallen greatly it is not possible for our Association to take delivery of the balance goods. 
As such, you are therefore requested to dispose of the balance goods lying with you in 
such manner that our Association suffera no loss whatsoever, but gets a net profit of at 
least 4% on these goods,” 

After the disposal of the goods Warden & Co. did pay to the Association a sum 
of Rs. 5,040 by way of profits of the Association. 

The appellant and the other members of the Association were prosecuted for 
committing the offence under s. 5 of the Act. They were acquitted by the 
trial Court. The State appealed against the acquittal of the appellant alone. 
The appeal was allowed, with the result that the appellant was convicted of 
the offence under s. 5 of the Act. He has come up in appeal. 

The various contentions raised for the appellant are: 

(i) The Act was intended for the purpose of prohibiting or controlling im- 
ports and exports which, according to s. 2 thereof, meant respectively bringing 
goods into and taking out of India by sea, land or air, and therefore any provi- 
sion in the Order providing for the issue of a licence to import goods subject 
to the condition that the goods covered by the licence be not disposed of except 
in the manner prescribed by the licensing authority could not be validly made 
in the exercise of the powers conferred on the Central Government under s. 3 
of the Act, as such a condition deals with the conduct of the licensee subsequent 
to the import of the goods. (ii) The Order does not provide for the imposition 
of the condition in the licence that the licensee is not to sell the imported goods. 
(iii) The contravention of any condition of the licence does not amount to a 
contravention of the provisions of the Act or an Order made thereunder and 
therefore is not punishable under s. 5 of the Act. (iv) The Association was the 
licensee and therefore any contravention of the condition of the licence would 
be committed by the Association and not by its Chairman and consequently it 
would be the Association which should have been tried for the alleged offence 
under s. 5 of the Act and not the Chairman. (v) The possession of the goods 
had not passed to the Association and therefore the Association could not be 
guilty of the offence. (vi) The appellant has no mens rea to commit the offence 
and therefore could not be guilty of the offence. (vii) Lastly, the sentence is 
severe. 

The relevant provisions of the Act and the Order to which reference is neces- 
sary may now be quoted. The preamble of the Act reads: 

“An act to continue for a limited period powers to prohibit or control imports 
exports. ` 

Whereas it is expedient to continue for a limited period powers to prohibit, restrict 
or otherwise control imports and exports.” 

Section 2 says that in the Act, ‘import’ and ‘export’ means respectively bring- 
ing into and taking out of India by sea, land or air. Section 3 empowers the 
Central Government, by order published in the Official Gazette, to make provi- 
sions for prohibiting, restricting or otherwise controlling, in all cases or in 
specified classes of eases, and subject to such exceptions, if any, as may be 
made by or under the Order, the import and export of goods of any specified 


` 
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description. Section 5, the penalty section, provided, at the relevant time, that 
if any person contravened or attempted to contravene or abetted a contraven- 
tion of any order made or deemed to have been made under the Act, he would 
be punishable with imprisonment for a term which may extend to one year,, 
or with fine or with both. The section was amended in 1960 and as a result of 
the amendment the contravening of any condition of the licence granted under- 
the Order, was also made punishable. The amended provision, however, is not 
applicable to the present case. 

Clause 5 ef the Order deals with the conditions of licence. Its relevant pro- 
visions read: 

“(1) The licensing authority issuing a licence under this Order may issue the same 
subject to one or more of the conditions stated below:— 

(i) that the goods covered by the licence shall not be disposed of, except in the 
manner prescribed by the licensing authority, or otherwise dealt with, without the 
written permission of the licensing authority or any person duly authorised by it;... 

(2) A licence granted under this Order may contain such other conditions, not in~ 
consistent with the Act or this Order, as the licensing authority may deem fit... 

(4) The licensee shall comply with all conditions imposed or deemed to be imposed” 
under this clause.” 

In support of the contention that the power conferred on the Central Govern-- 
ment for making provisions for prohibiting, restricting or otherwise controlling 
import of goods can be exercised only with respect to the actual entry of the: 
goods into the territory of India and not with respect to the control of the im- 
ported goods subsequent to their being brought into the territory, reference was. 
made to the case reported as The State of Bombay v. F. N. Balsara’. That case 
dealt with a different matter. It related to the powers under the Bombay 
Prohibition Act, 1949. The contention was that the Provincial Legislature 
could not make a law regarding production, manufacture, possession, transport, 
purchase and sale of intoxicating liquor in the exercise of the powers under 
Entry 31 of List II, Seventh Schedule to the Government of India Act, 1935, 
as the word ‘import’ used in Entry 19 of List I of the same Schedule did not 
end with mere landing of the goods on the shore or their arrival in the customs, 
house but did imply that the imported goods must reach the hands of the im- 
porter and he should be able to possess them. It was argued that the impugned’ 
Act dealt with import of goods and, therefore, encroached upon the legislative. 
powers of the Central Legislature. It was in this context and in view of the 
principles applicable to the construing of the provisions laying down the legis- 
lative limits of different legislatures that it was said at p. 700: 

“...Under the provisions of the Government of India Act, a limited meaning must 
be given to the word ‘import’ in entry 19 of List I in order to give effect to the very 
general words used in entry 31 of List IL” 

This observation cannot be applicable to the interpretation of the content of 
the words ‘import’ and ‘export’ in the Act in the present case. 

In Glass Chatons Importers & Users’ Association v. Union of India? it was 
contended that s. 3 of the Act, insofar as it permitted the Central Government: 
to make the order contemplated by sub-cl. (A) of cl. 6 of the Order which pro- 
vides for the refusal to grant a licence if the licensing authority decided to 
canalize imports and the distribution thereof through special or specialized’ 
agencies or channels, was invalid. The contention was repelled, it being held: 
that such a restriction on the right to carry on trade and to acquire property: 
was not unreasonable. The point urged before us was not argued in that case, 
but the case dealt with the provision in the Order relating to the distribution 
of the imported goods through selected agencies, a stage subsequent to the actual 
import of goods and the Court held that provision good. 

In Daya v. J. C. C. of Imports & Exports? it was held that the provision con- 
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tained in cl. 6(h) of the Order, empowering the Chief Controller of Imports 
and Exports to refuse a licence if the licensing authority had decided to canalize 
imports and distribution thereof through a special channel or agency, could be 
made in the exercise of the power conferred on the Central Government under 
s. 3 of the Act. 

It is clear, therefore, that the power conferred under s. 3(/) of the Act is 
not restricted merely to prohibiting or restricting imports at the point of entry 
but extends also to controlling the subsequent disposal of the goods imported. 
It is for the appropriate authority and not for the Courts to conside» the policy, 
which must depend on diverse considerations, to be adopted in regard to the 
control of import of goods. The import of goods can be controlled in several ways. 
If it is desired that goods of a particular kind should not enter the country 
at all, the import of those goods can be totally prohibited. In case total pro- 
hibition is not desired, the goods could be allowed to come into the country in 
limited quantities. That would necessitate empowering persons to import under 
licences certain fixed quantities of the goods. The quantity of goods to be 
imported will have to be determined on consideration of the necessity for having 
those goods in the country and that again would depend on the use to be made 
of those goods. It follows, therefore, that the persons licensed to import goods 
up to a certain quantity should be amenable to the orders of the licensing autho- 
rity with respect to the way in which those goods are to be utilised. If the 
licensing authority has no such power, its control over the import cannot be 
effective. It may have considered it necessary to have goods imported for a 
particular purpose. If it cannot control their utilisation for that purpose, the 
imported goods, after import, can be diverted to different uses, defeating there- . 
by the very purpose for which the import was allowed and power had been con- 
ferred on the Central Government to control imports. It is, therefore, not 
possible to restrict the scope of the provisions about the control of import to 
the stage of importing of the goods at the frontiers of the country. Their con- 
tent is much wider and extends to every stage at which the Government feels 
it necessary to see that the imported goods are properly utilised for the pur- 
pose for which their import was considered necessary in the interests of the 
eountry. 

_ We are, therefore, of opinion that the provision in cl. 5 of the Order em- 

powering the licensing authority to attach a condition to the effect that the 
goods covered by the licence shall not be disposed of except in the manner pres- 
eribed by the licensing authority is a valid provision which comes within the 
powers conferred by s. 3 of the Act on the Central Government. 

In support of the second contention that the Order does not provide for im- 
posing the condition that the imported goods be not sold, reliance is placed on 
the decision in East India Commrl. Co. v. Collector of Customs+. In that 
ease, a eondition was imposed in the licence prohibiting the importer from 
selling the imported goods. Sub-clause (1) of cl. (a) of Notification No. 2/ITC/ 
48 dated March 6, 1948, provided for imposing a condition in the licence to 
the effect that the importer shall not dispose of or otherwise deal with the goods 
without the written permission of the licensing authority or any person duly 
authorised. Sub-clause (v) of cl. (a) of the Notification provided: 

“that such other conditions may be imposed which the licensing authority considers 
to be expedient from the administrative pomt of view and which are not inconsistent 
with the provisions of the said Act.” , 
The actual condition imposed, however, did not fall under sub-cl. (1) of cl. (a) 
and was sought to be supported by relying on sub-cl. (v). This Court held 
that under that clause a licensing authority was competent to impose only such 
conditions as may be expedient from the administrative point of view. This 
Court further heid that prohibiting an importer from disposing of the goods 
imported affects the rights of that person and, therefore, such a condition can- 
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not be prescribed in the licence in the absence of a rule permitting that to be 
done. In the case before us, the licence has been issued under the Order of 
1955. The language of sub-el. (2) of cl. 5 of that Order is wide and permits the 
imposition of a condition which was outside sub-cl. (v) of cl. (a) of the order 
of 1948. Sub-clanse (4) of cl. (5) further makes it obligatory upon the licensee 
to comply with all the conditions imposed or deemed to be imposed under el. 5. 
‘We, therefore, do not agree with the second contention and hold that the licens- 
ing authority is competent under the Order to impose the condition that the 
imported goods be not sold to any person and thus to affect the ordinary rights 
of the importer. 

The third contention too has no force. Sub-clause (4) of cl. 5 provides that 
the licensee shall comply with all conditions imposed or deemed to be imposed 
under that clause. The contravention of any condition of a licence thus amounts 
to the contravention of the provisions of sub-cl. (4) of el. (5) of the Order and 
consequently to the contravention of the Order made under the Act. It fol- 
lows that if the Association, the licensee, does not comply with the conditions 
of the licence about the use of the.goods to be imported, it contravenes the Order’ 
made under the Act and makes itself liable to punishment under s. 5 of the 
Act. 7 

The cases reported as 0. T. A. Pillai v. H. P. Lohia and East India Commrl. 
Co. v. Collector of Customs holding that the infringement of a condition in the 
licence not to sell goods imported to third parties is not an infringement of the 
‘Order, are not of help as they deal with the contravention of the conditions of 
the licence granted under Orders dated July 1, 1948, and March 6, 1948, which 
‘did not contain a provision comparable with the provisions of sub-cl. (4) of 
cl. 5 of the Order of 1955. 

We accept the fourth contention that it is the Association, the licensee, which 
alone could contravene the condition of the licence and thus contravene the 
Order, but do not agree with the fifth contention that it could not be guilty of 
the offence as it had not got actual possession of the imported goods. For con- 
travening the condition of the licence, actual possession of the imported goods 
is not necessary. Further, the possession of Warden & Co. would be possession 
of the Association, as the former was its agent to import the goods. 

Re: the sixth point that the appellant had no intention to commit the offence, 
the finding of the High Court is against the appellant. The High Court rightly 
held him guilty of the offence under s. 5 of the Act on a finding that he inten- 
tionally aided the Association, the licensee, in committing the offence under 
8. 5 of the Act, and thus abetted the contravention of the offence by the Asso- 
ciation. The appellant, as Chairman, authorised Warden & Co., to dispose of 
the goods which the Association did not want to utilise on account of the decline , 
in price. He thus aided intentionally the Association in disposing of the goods 
through Warden & Co., and therefore abetted the contravention of the condi- 
tion of the licence to the effect that the goods imported would be utilised by the 
licensee alone and would not be sold to any other party. 

We do not consider that the sentence is severe in the circumstances of the 
ease which indicate that from the very beginning the appellant, as Chairman 
of the Association, knew that the Association would not be able to utilise all 
the yarn to be imported under the licence applied for. The fact that Warden 
& Co., did pay over Rs. 5,000 to the Association indicates that the goods did 
fetch a price higher than the price paid for their importation. The case ap- 
pears to be a deliberate case of securing import licence with a view to mis- 
apply the goods imported. 

We, therefore, dismiss the appeal. 

` Appeal dismissed. 


5 [1957] ALR. Cal. 83. 
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APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Gokhale. 


MAHENDRA BHAWANJI THAKAR v. 8. P. PANDE.® 
Indian Income-tax Act (XI of 1922), Secs. 34(4), 34(1) first proviso cl. (ii), 34(3) second 
proviso—Indian Income-tax (Amendment) Act (I of 1959), Sec. 4—Çonstitution of 
India, Arts. 141, 145(5)—Whether s. 34(4) affects cl. (ii) of first proviso to s. 34(1)— 
Applicability of s. 34(4)—“‘Law declared” referred to in art. 141, what is—“Law de- 
declared” whether approximates to judgments of Supreme Court. 


Section 34(4) of the Indian Income-tax Act, 1922, does not affect clause (ii) of the 
first proviso to s. 34(1) of the Act and must be read along with it. Therefore, s. 34(4) 
applies only to cases of escaped income falling under cl. (a) of s. 34 where the escap- 
ed income, profits or gains is one lakh of rupees or more and not to other cases. 

Brindaban Chandra Basak v. Income-tax Officer,’ dissented from. 

Debi Dutt v. Belan, Prashar v. Vasantsen Dwarkadas,’ S. C. Prashar v. Vasant- 
sent and Onkarmal Meghraj v. Commr. of Inc.-tax,' referred to. 

Under s. 4 of the Indian Income-tax (Amendment) Act, 1959, all notices issued 
prior to March 12, 1959, and assessments and re-assessments consequent upon a 

. notice issued prior to March 12, 1959, alone would be valid. 

“The law declared” referred to in art. 141 of the Constitution of India is the law 
to be gathered from any judgment in a case decjded by the Supreme Court, whether 
it is the judgment of a Judge forming the majority or of a Judge in a minority and 
dissenting. The provisions of art. 145(5) of the Constitution cannot be read into 
the provisions of art. 141 and, therefore, the “law declared” cannot be approximated 
to the judgment delivered þy the Supreme Court. 

The second proviso to s. 34(3) of the Indian Income-tax Act, 1922, has been declared 
void as infringing art. 14 of the Constitution, by the Supreme Court. 


Tam facts appear in the judgment. 


A. 8. Bobde, for the petitioner. 
8. V. Natu, for the respondents. 


Korvau J. In this petition is challenged a notice under s. 34 of the Indian 
Income-tax Act, Act XI of 1922, issued against the petitioner by the Income- 
tax Officer, Special Investigation Circle, Nagpur. Respondent No. 2 is the 
Appellate Assistant Commissioner of Income-tax, who passed an appellate order 
in consequence of which the impugned notice under s. 34 of the Indian Income- 
tax Act came to be issued against the petitioner. 

The circumstances under which the notice came to be issued against the peti- 
tioner may be briefly stated as follows. The petitioners’s father, the late Bha- 
wanji Naranji, was carrying on a mining business, principally at Nagpur. He 
passed away on August 25, 1956, and by a will bequeathed his movable and 
immovable properties to the petitioner. He originally hailed from Cutch but 
migrated to Nagpur for business and became a lessee from Government of 
manganese mines in and round about Nagpur district. 

For the assessment year 1947-48 he had made a return of his income and was 
duly assessed to income-tax as per exh. 1. By that order passed on December 
7, 1948, he was assessed to a total income of Rs. 39,750. According to the peti- 
tioner, at the time that the assessment order was passed, he had produced all 
the evidence in his possession, including his account-books and the Income-tax 
Officer was satisfied as to the genuineness of the transactions therein disclosed. 


*Decided, March 5/6, 1963. Special Civil 3 toatl 1 §.C.J. 687, 9.0. 49 I.T.R. 1. 
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It is unnecessary for the purpose of deciding this petition to refer to the several 
transactions which have been set forth by the petitioner in paras. 3 and 4 of his 
petition, though no doubt, they were referred to extensively in the arguments 
before us. 

After the first assessment was made on December 7, 1948, the assessee taking 
advantage of the voluntary’disclosure scheme then announced by the Govern- 
ment of India, made a statement of disclosure in a petition filed by him on Oc- 
tober 22, 1941. That disclosure was made voluntarily, and on the basis of that 
disclosure a revised assessment was made on March 1, 1952. By that revised 
assessment, the petitioner’s father was assessed to a total income of Rs. 64,584. 
After that order was passed, a fresh notice was issued against the petitioner’s 
father and the Income-tax authorities purporting to act under s. 34 of the 
Indian Income-tax Act as it then stood read with s. 23(3) assessed him afresh 
for the same assessment year 1946-47. That assessment order is at exh. 6, 
and according to that assessment order the total income to which the petitioner’s 
father was assessed was Rs. 1,37,034. 

When this assessment order was passed the Tncome-tax Officer found that 
certain income had been concealed and, therefore, ordered a notice to issue 
under s. 28(3) of the Incometax Act. Meanwhile, the petitioner’s father ap- 
pealed to the Appellate Assistant Commissioner of Income-tax and the Appel- 
late Assistant Commissioner upon certain findings to which we shall presently 
refer, reduced the total income by Rs. 58,400. At the same time he made obser- 
vations in paras. 11 and 12 of his order to the effect that certain transactions 
in gold which the assessee had entered into had not been disclosed and requir- 
ed his explanation. The Appellate Assistant Commissioner, therefore, order- 
ed that the assessee should be served with a notice in respect of that income 
which was from some undisclosed source. 

It was pursuant to the observations made by the Appellate Assistant Com- 
missioner of Income-tax in that order, dated September 29, 1961, that the notice 
impugned in the present petition came to be served. As we have already said, 
by that time, the petitioner’s father having passed away, the notice came to 
be served upon the petitioner. The order of the Appellate Assistant Commis- 
sioner of Income-tax is at exh. 8 and the notice issued pursuant to the direc- 
tion therein is at exh. 9. That notice was issued on January 5, 1962, and as 
is not unusual with the notices issued by this Department, specifies nothing 
more than that it purports to have been issued under s. 34 of the Indian In- 
come-tax Act. We shall presently show that s. 34 is a fairly long section and 
it is not without some difficulty that even persons well-versed in the law can 
understand its voluminous provisions and yet no particular clause of that sec- 
tion is even referred to in the notice beyond the fact that it was under s. 34, 
and specifying only the obvious fact the officer considered that certain income 
had escaped assessment. The petitioner has challenged this notice inter alia 
on the ground that both when it was issued and served on the petitioner, the 
issuance of it was barred by limitation laid down in s. 34 itself. That is the 
principal point with which we are concerned here. 

Having set forth the facts resulting in the issuance of the.notice impugned 
in this petition and in order to understand further developments in the case 
of the petitioner, we may here set forth the several provisions of the law and 
particularly the considerable number of amendments which s. 34 underwent, 
and which have a material bearing upon the decision of this petition. In do- 
ing so we shall only quote the portions of s. 34 which are relevant for the 
points taken in this petition. After all the amendments it had undergone, 


s. 34, as it stood before the new Indian Income-tax Act, Act XLII of 1961,. 


was passed stood as follows: 
“34. Income escaping assessment. (1) Ii— 


(a) the Income-tax Officer has reason to believe that by reason of the omission or 


failure on the part of an assessee to make a return of his income under section 22 for 


any year or to disclose fully and truly all material facts necessary for his assessment. 
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for that year, income, profits or gains chargeable to income-tax have escaped assess- 
‘ment for that year, or have been under-assessed, or assessed at too low a rate, or have 
_ been made the subject of excessive relief under the Act, or excessive loss or deprecia- 
tion allowance has been computed, or 

(b) notwithstanding that there has been no omission or failure as mentioned in 
clause (a) on the part of the assessee, the Income-tax Officer has in consequence of in- 
formation in his possession reason to believe that income, profits or gains chargeable 
to income-tax have escaped assessment for any year, or have been under-assessed, or 
assessed at too low a rate, or have been made the subject of relief undtr this Agt, or 
that excessive loss or depreciation allowance has been computed, 

he may in cases falling under clause (a) at any time and in cases falling under 
clause (b) at any time within four years of the end of that year, serve on the assessee, 
or, if the assessee is a company, on the principal officer thereof, a notice containing all 
or any of the requirements which may be included in a notice under sub-section (2) 
of section 22 and may proceed to assess or re-assess such income, profits or gains or 
recomputé the loss or depreciation allowance; and the provisions of this Act shall, so far 
as may be, apply accordingly as if the notice were a notice issued under that sub-section: 

Provided that the Income-tax Officer shall not issue a notice under clause (a) of 
sub-section (1)— 

(i) for any year prior to the year ending on the 31st day of March 1941; 

(ti) for any year, if eight years have elapsed after the expiry of that year, unless 
the income, profits or gains chargeable to income-tax which have escaped assessment 
or have been under-assessed or assessed at too low a rate or have been made the sub- 
ject of excessive relief under this Act, or the loss or depreciation allowance which has 
‘een computed in excess, amount to, or are likely to amount to, one lakh of rupees or 
more in the aggregate, either for that year, or for that year and any other year or years 
after which or after each of which eight years have elapsed, not being a year or years 
ending before the 31st day of March 1941; 

(iti) for any year, unless he has recorded his reasons for doing so, and, in any 
case, falling under clause (ii), unless the Central Board of Revenue, and, in any other 
‘case, the Commissioner, is satisfied on such reasons recorded that it is a fit case for the 
‘Issue of such notice: 

Provided further that the Income-tax Officer shall not issue a notice under this 
sub-section for any year, after the expiry of two years from that year, if the person on 
-whom the assessment or re-assessment is to be made in pursuance of the notice is a 
person deemed to be the agent of a non-resident person under section 43: 

Provided further that the tax shall be chargeable at the rate at which it would 
"have been charged had the income, profits or gains not escaped assessment or full as- 
„sessment, as the case may be; i 

Explanation.—Production before the Income-tax Officer of account books or other 
‘evidence from which material facts could with due diligence have been discovered by 
tthe Income-tax Officer will not necessarily amount to disclosure within the meaning 
«of this section... 

(3) No order of assessment or re-assessment, other than an order of assessment 
«under section 23 to which clause (c) of sub-section (1) of section 28 applies or an order 
‘of assessment or re-assessment in cases falling within clause (a) of sub-section (1) or 
sub-section (1A) of this section shall be made after the expiry of four years from the 
-end of the year in which the income, profits or gains were first assessable: 

Provided that where a notice under clause (b) of sub-section (1) has been issued 
-within the time therein limited, the assessment or re-assessment to be made in pur- 
‘suance of such notice may be made before the expiry of one year from the date of the 
-service of the notice even if at the time of the assessment or re-assessment the four 
years aforesaid have already elapsed: 

Provided further that nothing contained in this section limiting the time within 
-which any action may be taken or any order, assessment or re~assessment may be made, 
-shall apply to a re-assessment made under section 27 or to an assessment or re-assess- 
ment made on the egsessee or any person in consequence of or to give effect to any 
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finding or direction contained in an order under section 31, section 33, section 33A, sec- 
tion 33B, section 66 or section 66A. . 

(4) A notice under clause (a) of sub-section (1) may be issued at any time not- 
withstanding that at the time of the issue of the notice the period of eight years speci- 
fied in that sub-section before its amendment by clause (a) of section 18 of the Finance 
Act, 1956 (18 of 1956), had expired in respect of the year to which the notice relates.” 
As the section originally stood in the Indian Income-tax Act of 1922, before 
the process of amending that section commenced, it was a simple section and. 
dealt with eseaped assessment in any year or with the case where the income, 
profits or gains chargeable to income-tax had been assessed at too low a rate. 
By that section, the Income-tax authorities were given powers within one year 
of the end of the assessment year, to issue a notice with a view to assessing or 
re-assessing such income, profits or gains and to such proceedings all the other 
provisions of the Act applied. It may be noticed that the period of limitation 
was one year and there was no distinction between the class of persons whose , 
income, profits or gains had escaped assessment or the amount thereof. 

It was by Amending Act of 1939 that for the first time the distinction was 
introduced into s. 34 between an assessee who had concealed the particulars of 
his income or deliberately furnished inaccurate particulars thereof and cases 
of other assessees. By the Amending Act of 1939, in the case of the former 
class, the period of limitation prescribed was eight years and in other cases, 
four years from the end of the assessment year. Moreover, a condition was 
laid down to the exercise of the power, namely, that ‘‘definite information’” 
should have come into possession of the Income-tax Officer who in consequence 
thereof discovered that income, profits or gains chargeable to income-tax had 
escaped assessment. There were other conditions laid down in the provisos 
with which we are here not concerned. 

The third major change that the section underwent’ was when it was amend- 
ed by virtue of s. 8 of thé Income-Tax and Business Profits Tax Amendment 
Act, 1948, (Act XLVIII of 1948), which came into force from March 30, 1948. 
In the section as amended also a distinction was made between the assessees 
who had omitted or failed to make a return or to disclose fully and truly all 
material facts necessary for the assessment for that year and the assessees in 
whose cases no omission or failure had taken place. In the case of the first 
class of assessees, the Income-tax Officer could proceed against them, if he had 
“reason to believe,’’ whereas in the case of the second class, the jurisdiction of 
the Income-tax Officer was subject to a further condition, viz. if ‘‘the Income- 
tax Officer has in consequence of information in his possession reason to be- 
lieve’’ that income, profits or gains had escaped assessment. In other words, 
there was an added requirement that the Incdme-tax Officer ought to have 
some information in his possession before he could proceed against the latter 
category. 

The limitation, for taking proceedings against the two categories remained 
the same as before, namely, that in the case of the first category the proceed- 
ings had to be taken within eight years and in the case of the second category 
within four years from the end of the assessment year. Three provisos to the 
section laid down further conditions for the exercise of the power to reopen 
assessment. These provisos to s. 34, sub-s. (7), were completely removed and: 
substituted by new provisos which we have reproduced above. The old pro- 
visos as they stood in 1948 are material for our purposes. They ran as follows: 

“Provided that— 

(i) the Income-tax Officer shall not issue a notice under this sub-section, unless 
he has recorded his reasons for doing so and the Commissioner is satisfied on such 
reasons recorded that it is a fit case for the issue of such notice; 

` (ii) the tax shall be chargeable at the rate at which it would have been charged’ 
had the income, profits or gains not escaped assessment, or full assessment, as the case 
may be; and 

(iti) where the assessment made or to be made is an assessment made or to be made 
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on a person deemed to be the agent of a non-resident person under section 43, this sub- 
section shall have effect as if for the periods of eight years and four years a period of 
one year was substitu 

Further changes came to be incorporated by the Amending Act VIII of 
1954, with effect from July 17, 1954. The principal change effected was that 
gub-ss. (1A) to (1D) were added, but we are not concerned with these parti- 
cular amendments. 

What is more important for our purposes are the further amendments in 
1956 by the Finance Act of 1956 which took effect from April 1, 4956. It was 
by that Finance Act that the three provisos to s. 34, sub-s. (1) were added. 
The second proviso is what applies in this case. Another change made was 
that Act I of 1959 added to s. 34, the fourth sub-section by virtue of s. 2 of 
the Indian Income-tax Amendment Act, 1959. That is the sub-section which 
we have already quoted. 


At the same time, Act I of 1959 itself made a provision upon which reliance 
was placed in the present case on behalf of the Department. That provision 
is s. 4 of the Amending Act I of 1959 which runs as follows: 

“Saving of notices, assessments, ete., in certain cases.— 

No notice issued under clause (a) of sub-section (1) of section 34 of the principal 
Act at any time before the commencement of this Act and no assessment, re-assessment 
or settlement made or other proceedings taken in consequence of such notice shall be 
called in question in any court, tribunal or other authority merely on the ground that 
at the time the notice was issued or at the time the assessment or re-assessment was 
made, the time within which such notice should have been issued or the assessment or 
Te-assessment should have been made under that section as in force before its amend- 
ment by clause (a) of section 18 of the Finance Act, 1956, (18 of 1056), had expired. 
These are the material provisions of the law which fall to be considered in 
this case. We have already recounted the facts as to how the notice, dated 
January 5, 1962, came to be served upon the petitioner. Soon after the notice 
was served, the petitioner filed a return on February 9, 1962, in which he 
took an objection that the notice was illegal as the issuance of that notice was 
barred by time under the provisions of s. 34(1)(a). The petitioner relies 
upon the provision of s. 34(/) read with proviso (##) thereof; whereas, on 
behalf of the Department, the issuance of the notice under s. 34(/)(@) is 
sought to be justified upon several other provisions of law. Upon the argu- 
ments of counsel, for the Department, the provisions relied upon to show 
that the notice was not time barred are as follows: 

(A) Clause ii of the first proviso to sub-s. (3) of s. 34, 

(B) sub-s. (4) of s. 34, and 

(C) s. 4 of the Amending Act I of 1959. 

‘We will presently consider each one of these grounds and whether the notice 
impugned in the present petition can be saved under any one or more of these 
grounds. 


Before we proceed to discuss the applicability of the said provisions, how- 
ever, we must state here certain admitted positions. It is not disputed by the 
Department in this case that the income, profits or gains escaping so far as 
the petitioner is concerned were not a lac of rupees or more. They amount 
or are likely to amount to less than one lac of rupees. This affects the appli- 
eability of the second proviso to s. 34, sub-s. (J). Secondly, it is admitted 
that the sanction of the Central Board of Revenue was not obtained as re- 
quired by proviso (i) to s. 84(/). Thirdly, that the impugned notice was 
issued under s. 34(/A) and no other sub-section. 

So far as the applicability of s. 34(/)(a@) before the amending Act of 1959 
is concerned, it was held in Debt Dutt v. Belan that under s. 34, as it was 
before the amendment by s. 18 of the Finance Act of 1956, it was in- 
eumbent on the Income-tax Officer that in the cases falling under cl. (a) of 


1 [1958] A.LR. Cal. 398. 
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sub-s. (1) of s. 34, the notice should be issued within 8 years from the end 
of the assessment year and that if once that period of 8 years had elapsed 
then the assessee acquired a valuable right and the provisions of s. 34 would 
not enable the Department to get over that right in favour of the assessee. 
It is said that it was expressly in consequence of this decision of the Calcutta 
High Court that the amendment of s. 34 by Act I of 1959 was brought into 
effect. So far as the other requirements of s. 34(1) (a) are concerned, it is 
not in dispute before us that the notice impugned in the present petition was 
a notice issued under cl. (a). It is also not in dispute that the notice pertains 
to escaped income which is not above one lakh of rupees nor is it the Depart- 
ment’s case that it was likely to be one lakh of rupees or more. 

Upon these facts, therefore, it is clear that the provision of the second 
clause of the first proviso to the amended s. 34 would be attracted in the 
instant ease-unless the Department is in a position to show that any other 
provision of the law saves the notice. 

Now, as we have said, in justification of the notice issued under s. 34(J) (a) 
reference was made to three separate provisions of law and, therefore, we 
turn to examine each one of the provisions invoked. The first is the second 
proviso to sub-s. (3) of s. 34 which says, 

“Provided further that nothing contained in this section “limiting the time within 

which any action may be taken or any order, assessment or re-assessment may be made, 
shall apply to a re-assessment made under section 27 or to an assessment or re-assess~ 
ment made on the assessee or any person in consequence of or to give effect to any 
finding or direction contained in an order under section 31, section 33, section 33A, sec- 
tion 33B, section 66 or section 66A.” . 
It is conceded on behalf of the petitioner that the order of the appellate 
Officer, dated September 29, 1961, pursuant to which the impugned notice 
was issued was an order under s. 31. Therefore, #he proviso would be attract- 
ed. 

But it has been argued on behalf of the petitioner that the proviso has 
recently been declared ultra vires of art. 14 of the Constitution by the Supreme 
Court of India and that the Department cannot any longer take advantage 
thereof. No doubt, this is not a point upon which the petition was in terms 
founded. But the petitioner had taken an objection to the notice and when 
‘the second proviso was invoked by the Department, the petitioner had pleaded 
that the second proviso was not attracted in the instant case.. That plea of 
course did not expressly raise any constitutional ground, but the question 
which has been raised is so fundamental and, in our opinion, the decision of 
the Supreme Court to which we shall presently refer is so clear that we can- 
not, on the mere technical ground that the point was not taken, decline to take 
notice of the judgment, nor ignore the point really decided by the Supreme 
Court. On the other hand, it seems to us that, it is now merely a question 
‘of applying the law as declared by the Supreme Court. 

The decision of the Supreme Court referred to is a recent decision in 
Prashar v. Vasantsen Dwarkadas.2 That was a decision which was given in 
an appeal upon a certificate of fitness granted by this Court against the deci- 
sion of a Division Bench of this Court in a Letters Patent Appeal in 8S. C. 
Prashar v. Vasantsen®. The point upont which the Division Bench decided 
the case in this Court was undoubtedly a different point—not the constitu- 
tional point—but the question of the second proviso to sub-s. (3) of s. 34 
being ultra vires of art. 14 had been raised in the case before the learned 
single Judge against whose decision the Division Bench heard a Letters Patent 
Appeal. The learned single Judge, Mr. Justice S. T. Desai, upheld that 
objection and himself held that the second proviso to s. 34(3) did infringe 
art. 14. What the learned Single Judge held will be found at page 200 of 


2 [1863] 1 8.C.J. 687, s.c. 49 LTR. 1. 3 (1955) 58 Bom. L.R. 184. 
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58 Bombay Law Reporter: 


; “...In my judgment the classification is based on real and substantial distinction. 
It is not arbitrary but rests on a substantial basis. I am, therefore, of opinion that the 
challenge to the proviso so far as it relates to the assessee who was a party to the vari- 
ous proceedings enumerated in it must fail. 

On the other hand there are to my mind formidable difficulties with which respond- 
ents Nos. 1 and 2 are faced in their attempt to meet the challenge against the constitu- 
tionality of that part of the second proviso to sub-s, (3) of s. 34, which renders the bar 
of time-limit applicable to the case of any person alleged to have escapesi assessment 
and who is sought to be assessed or re-asseased in consequence of or to give effect to 
any finding or direction contained in any order in the various proceedings enumerated 
in that proviso. The person sought to be affected is not the assessee who was a party 
to the proceedings but any person who was not a party to those proceedings, and the 
expression ‘any person’ would include even a person who was not in any way con- 
cerned in those proceedings. The main ground on which the second category mention- 
ed by me above is sustainable as a reasonable and just classification is obviously lacking 
in the case of this third category. Separate considerations do affect this category... 
There is always strong presumption that the Legislature understands and correctly ap- 
preciates, the needs of its own people, that its laws are directed to problems made mani- 
fest by experience and t its discriminations are based on adequate grounds. It ig. 
well undergtood that the Court need not be ingenious in searching for grounds of dis- 
tinction to sustain a classification that may be subjected to criticism, It ig well esta- 
blished that with reference to taxing statutes, the Legislature has considerable latitude 
in making classifications. It can select persons or things as it chooses for purpose of 
taxation. But after giving full consideration to all these well established general prin- 
ciples it is extremely difficult for me to see how persons who may well have been total. 
strangers to the various proceedings enumerated in the second proviso to s. 34(3) cam 
be regarded as a category resting on a rational basis. Such a classification, in my judg- 
ment, is without a rational distinction and obnoxious to the constitutional guarantee 
which applies to all matters great and small. Very readily I feel bound to extend to 
such per$ong the benefit of the time-limit expressly prescribed by the section and to 
hold that legislation segregating such persons in a class which has no systematic rela- 
tion to a class or persons benefiting by the time-limit is a classification arbitrary and 
unjustifiable. The proviso, so far as it affects persons other than agsessees not parties to the 
proceedings enumerated in it must, therefore, be held to be ultra vires the Legislature.” 
He thus distinguished between the assessee against whom a finding is re- 
corded or a direction given and other persons who were not assessees, and up- 
held the objection on the score of unconstitutionality in the case of the 
latter class. In appeal a Division Bench upheld the decision of the learned 
single Judge but not on the point of unconstitutionality made by him but 
upon an interpretation of the relevant provisions of the Income-tax Act, itself. 
However, when the matter came before the Supreme Court, it seems to us that 
though a decision was taken only by a majority there is a clear pronounce- 
ment that the second proviso to s. 34(3) offends against art. 14. The deci- 
sion is to be found clearly stated in the judgment of Mr. Justice A. K. Sarkar, 
in the last but one paragraph where he referred to the decision which he was: 
about to deliver on that very day in C. I. T., (B. & 0.) v. Sardar Lakhmir 
Singh*. Mr. Justice S. K. Das, after adverting to the distinction between 
persons who are liable to pay tax and have failed to pay it and with regard 
to whom a finding or direction is given and persons who are liable to pay tax 
and have failed to pay it and with regard to whom no finding or direction ig. 
given observed (p. 691): 

“...I am in agreement with the view expressed by the learned Chief Justice that 
no rational basis has been made out for the distinction between the two classes of people- 
referred to above, who really fall in the same category and with regard to whom there: 
was no difficulty in having a uniform provision of law. I am further in agreement 
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with the view of the learned Chief Justice that the principle laid down by this Court- 

in Suraj Mall Mohta and Co. v. A. V. Visvanatha Sastri’ applies.” 

= oan Das also referred to” Suraj Mall Mohia’s case and Sidsived 
p. 691 : 

“.|,.This Court pointed out that section 34 of the Indian Income-tax Act and sub— 
section (4) of section (5) of the impugned Act dealt with persons who had similar cha- 
racteristics and properties and therefore a different treatment of some out of the same- 
class offended the equal protection clause embodied in Article 14 of the Constitution.” 
(He was refegring to the facts of Suraj Mall Mohta’s case.). 

“,..It seems to me that the position is the same here. Whether persons who evade 

tax are discovered by means of a finding given by a tribunal or they are discovered 
by any other method, they really belong to the same category and therefore require 
equal treatment. The Second Proviso to sub-section (3) of section 34 which came into- 
effect from April 1, 1952 patently introduced an unequal treatment in respect of some 
out of the same class of persons. Those whose Hability to pay tax was discovered by 
one method could be proceeded against at any time and no limitation would apply in 
their case, and in the case of others the limitation laid down by: sub-section (1) of 
section 34 would apply. This in my opinion is unequal treatment which is not based 
on any rational ground. Desai, J., put the matter on a somewhat narrower ground. 
He held that so far as assessees were concerned, there might be a rational ground for 
distinction because the appeal proceedings, etc., might take a long time and the assessee 
being a party to the appeal could not complain of such delay: therefore, assessees did 
not occupy the same position as strangers, But the learned Judge held that there was 
ho tational distinction so far ag strangers were concerned and there was no reason 
why they should be deprived of the benefit of the time-limit prescribed by sub-section 
(1). He therefore held that the proviso, so far as it affected persons other than as- 
sessees not parties to the proceedings enumerated in it, must be held to be ultra vires- 
the Legislature. Even on this narrow ground it seems bo me that the respondents are 
entitled to succeed.” 
No doubt, his Lordship further went on to say that in that case Purshottam 
Laxmidas was not even a party, though Purshottam Laxmidas was a party: 
to certain other appeals before the Appellate Tribunal and he therefore obser-- 
ved (p. 692): 

me E some difficulty in appreciating how the firm Purshottam Laxmidas can 
be treated as an assessee within the meaning of the Second Proviso to sub-section (3) 
of section 34 for the assessment year 1942-43. If the firm cannot be so treated, then 
even on the narrow ground stated by Desai, J., the proviso would be of no help to- 
the present appellants.” 

To the same effect is the decision of Mr. Justice Kapur in his judgment in- 
the last four paragraphs. 

No doubt, two of the Judges, of the Full Bench namely, Mr. Justice- 
Hidayatullah and Mr. Justice Raghubar Dayal specifically found that the pro- 
visions of the second proviso to s. 34(3) did not infringe art. 14, but in view 
of the majority decision, they concurred in the final order passed in the appeal 
and allowed the appeal. This decision of the Supreme Court of India, there- 
fore, clearly rules out any possibility of the second proviso to s. 34(3) being 
invoked in the present case because that decision is absolutely binding ‘upon 
this Court. 

Nevertheless Mr. Natu, appearing on behalf of the Department, iis con- 
tested that position. He has referred to the provisions of art. 145(5) read 
with art. 141 of the Constitution. He has pointed out that even though three 
Judges of the Supreme Court held that art. 14 would be attracted and would 
make the second proviso to s. 34(3) unconstitutional, they were not the three 
learned Judges on whose decision the appeal was ultimately allowed. On 
the other hand, the appeal was allowed upon the decisions of Mr. Justice 
A. K. Sarkar, Mr. Justico Hidayatullah and Mr. Justice Raghubar Dayal. 
Of these three learned Judges Mr. Justice Sarkar alone had given it as his 
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opinion that the second proviso was- unconstitutional. But Mr. Justice 
Hidayatullah and Mr. Justice Raghubar Dayal agreed to allow the appeal of 
the Department because they held that sub-s. (4) of s. 34 would save the 
notice in that case. On these facts, therefore, Mr. Natu urged that so far as 
the question of the applicability of art. 14 is concerned, of the three Judges 
who agreed that the appeal should be allowed, only one was of the view that 
the proviso was unconstitutional, whereas two were of the view that the pro- 
viso was not unconstitutional. Therefore, in that decision so far as the ques- 
tion of the applicability of art. 14 was concerned, the majority who allowed 
the appeal did not hold the proviso unconstitutional. 

We do not think that we can accede to the contention of Mr. Natu having 
regard to the provisions of art. 145 (5) read with art. 141 of the Constitution. 
Article 141 says that 

“The law declared by the Supreme Court shall be binding on all courts within the 
-territory of India.” 

It is the law declared by the Supreme Court that binds this Court and not 
the judgments. This is made clearer when we consider art. 145(5). In art. 
145(5) the words used are, 

“No judgment and no such opinion shall be delivered by the Supreme Court save 

with the concurrence of a majority of the Judges present at the hearing of the case, 
ibut nothing in this clause shall be deemed to prevent a Judge who does not concur 
-delivering a dissenting judgment or opinion.” 
It is clear from art. 145(5) that a judgment delivered by the Supreme Court 
is the one delivered by a majority of the Judges where there is a difference 
-of opinion, but in that casé the Judge who does not concur also delivers a 
judgment albeit a dissenting judgment. Article 145(5), therefore, uses the 
-word ‘judgment’ both with regard to the final pronouncement of the Court 
itself as well as for the dissenting pronouncement of an individual Judge who 
does not concur. There does not appear to be any warrant for reading the 
provision of art. 145(5) into the provisions of art. 141, and we do not think 
that the ‘‘law declared’’ can be approximated to the judgment delivered by 
the Supreme Court. On the other hand, having regard to the provisions of 
art. 145(5) that a Judge who does not concur may also deliver a judgment, 
it is clear that the law declared may as well be in a dissenting judgment as 
in a majority judgment. The argument, therefore, that the three Judges 
whose decision resulted in the allowing of the appeal in Purshottam’s case 
did not form a majority of those holding that art. 14 applied to the second 
proviso to s. 834(3) does not make that the law declared. On the other hand, 
ag we have already shown, three Judges out of the five who decided Prashar 
v. Vasantsen Dwarkadas had clearly agreed that art. 14 applied and the pro- 
viso was ultra uires and we think that for the purposes of this Court that was 
“the law declared by the Supreme Court’’. We hold that ‘‘the law declared”’ 
referred to in art. 141 is the law to be gathered from any judgment in a case 
‘decided by the Supreme Court, whether it is the judgment of a Judge forming 
the majority or of a Judge in a minority and dissenting. The contention 
must, therefore, be negatived. In that view, therefore, it is clear that the 
Department cannot rely upon the provisions of the second proviso to s. 84(3) 
as that proviso has been by law declared void as infringing art.'14 of the 
Constitution. 

The next provision of law relied upon was sub-s. (4) of s. 34, which, as we 
have already said, was added to the Indian Income-tax Act of 1922 by s. 2 
of the Indian Income-tax (Amendment) Act, 1959, Act I of 1959. We have 
already referred to the reason for that amendment which was a decision of 
the Caleutta High Court. It is suggested that it was reported in Debs Dutt 
v. Belan. In fact, the very Objects and Reasons appended to the Amending 


“ Act indicate that it was in order to get rid of that decision that the amend- 


ment was incorporated into s. 34. In that case Debi Dutt was assessed for 
the year 1948-49 and paid the tax assessed. On March 27, 1957 however a 
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notice under s. 34 (Z)(a) was issued which it was held was served on him 
on March 28, 1957. According to Debi Dutt he had been served by post on 
April 4, 1957 and, therefore, beyond 8 years from the end of the assessment 
year 1948-49 i.e. March 31, 1957. Upon the view which the Calcutta High 
Court took that he was served on March 28, 1957 it was unnecessary to decide 
anything further because the notice was not time-barred. It was within time 
by just three days but their Lordships felt that if they were wrong in their 
decision on that point, still after the enactment of s. 18 of the Finance Act 
of 1956 amending the provisions of s. 34, the notice must be held to be within 
time. The decision in that case on the point before us was thus wholly obiter. 

So far as sub-s. (4) of s. 34 of the Income-tax Act is concerned it reads as 
follows: 

“A notice under clause (a) of sub-section (1) may be issued at any time notwith- 

standing that at the time of the issue of the notice the period of eight years specified in 
that sub-section before its amendment by clause (a) of section 18 of the Finance Act, 
1956 (18 of 1956), had expired in respect of the year to which the notice relates.” 
We have already referred to the provisos to s. 84(J) which were radically 
altered by the Amending Act of 1953. The first proviso limits the period 
during which a notice contemplated in sub-s. (J) of s. 34 can be issued to a 
period prior to the year ending on March 31, 1941. In other words, no notice 
can be issued in respect of a period prior to that date. The second proviso 
says that the Income-tax Officer was not to issue a notice contemplated in 
el. (æ) of sub-s. (/) for any year if eight years have elapsed after the expiry 
of that year unless the income, profits or gains are one lakh or in excess of 
one lakh of rupees or likely to be so. There are other conditions for limiting 
the issue of a notice with which we are not here concerned. The contention 
on behalf of the Department has been that when sub-s. (4) of s. 34 was in- 
corporated into s. 34 it permitted issuance of a,notice for any year irrespec- 
tive of whether eight years had elapsed before the issuance of the notice and 
whether or not the assessee had acquired a right by lapse of time or not and 
wiped out also the bar of the second proviso to s. 34(/). 

We do not think that the ambit of sub-s. (4) of s. 34 is so very wide. In 
fact, a consideration of its very terms indicates that it is of limited applica- 
tion. It is peculiarly worded. It only authorises the issuance of a notice at 
any time ‘‘notwithstanding that at the time of the issue...the period of eight 
years specified in that sub-section before its amendment by clause (a) of sec- 
tion 18 of the Finance Act, 1956 (18 of 1956), had expired in respect of the 
year to which the notice related.” (The italics are ours). Now, turning to 
el. (a) of s. 18 of the Finance Act, 1956 (XVIII of 1956) it provides as follows: 

18. Amendment of section 34.—In section 34 of the Income-tax Act,— 

(a) in sub-section (1), the words ‘within eight years’ shall be omitted;...” 

For the purposes of the point we are called upon to decide, we are not at 
present concerned with the other clauses of s. 18 of the Finance Act of 1956, 
because sub-s. (4) of s. 34 only refers to sub-s. (J), clause (a) of that sec- 
tion before its amendment by cl. '(a) of s. 18 of the Finance Act. By cl. (a) 
of s. 18 only the words ‘‘within eight years’’ were dropped. If matters had 
stood at that there was something to be said for the contention urged on behalf 
of the Department but it is of the utmost importance to notice that at the very 
time that the words ‘‘within eight years’’ were dropped from sub-s. (J) of 
. s. 84, the three provisos to sub-s. (Z) as they now stand were substituted. 
These were added by cl. (b) of s. 18 of the Finance Act. Now, cl. (i) of the 
first proviso to s. 34(7) reads as follows: 

“Provided that the Income-tax Officer shall not issue a notice under clause (a) of 
sub-section (1)— 

(i)... 

(i) for any year, if eight years have elapsed after the expiry of that year, unless 
the income, profits or gains chargeable to income-tax which have escaped assessment 
or have been, under-assessed or assessed at too low a rate or have been made the sub- 


EN 
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ject of excessive relief under this Act, or the loss or depreciation allowance which has 
been computed in excess, amount to, or are likely to amount to, one lakh of rupees or 
more in the aggregate, either for that year, or for that year and any other year or years 
after which or after each of which eight years have elapsed, not being a year or years. 
ending before the 3lst day of March 1941;...” 

What then was the exact effect of the changes made by s. 18 of the Finance 
Act? Prior to the Finance Act of 1956, cls. (a) and (b) of s. 34 contemplated 
two categories of cases of escaped income: 

(u) those whose income escaped because they failed to disclose fully® and truly 
all material facts (we will call them by the compendious if somewhat un-English ex- 
pression “culpable escapees”), and ` 

(b) those whose income escaped assessment without any omission or failure on 

their part (wè will call them “innocent escapees”). 
Culpable escapees could be dealt with at any time within eigbt years, whereas 
innocent escapees only within four years. The reason was obvious. A ‘‘cul- 
pable escapee’’ could not be treated on a par with an ‘‘innocent escapee.’’ It 
was but just that a ‘‘eulpable escapee’’ should be under a liability to have his 
escaped income taxed for a longer period than an ‘‘innocent escapee.” 

That was the position till 1956 when by the Finance Act of 1956 the words 
‘‘within eight years’? were removed from sub-s. (7) of s. 34. Those words 
qualified the preceding words ‘‘in cases falling under clause (a) at any time’’. 
Therefore, the effect of the removal of the succeeding words ‘‘within eight 
years’’ was that if sub-s. (7) stood alone, action could be taken against the- 
‘“culpable escapee” at any time i.e. without any bar of limitation whatsoever. 

But then as we have said sub-s. (7) alone was not amended. Simultaneously 
the old provisos were deleted and new ones added and we are here concerned 
with cl. (ù) of the new a That proviso brought in afresh a new dis- 
tinction between— 

(a) income, profits or gains escaping which amount or are likely to -amount to- 
over one lakh of rupees or more, for certain years, and 

(b) escaped income, profits or gains below one lakh of rupees for similar years. 
Having made this dichotomy, the proviso in effect says that the Income-tax 
Officer shall not issue a notice under cl. (a) (dealing with culpable escapees) 
of sub-s. (J) of s. 34 “for any year, if eight years have elapsed from that 
year...’’ unless the escaped income, profits or gains fall in category (a) above 
i.e. is over a lakh of rupees. Thus, while in the present sub-section the eight- 
year limitation in the case of ‘‘culpable escapees’? was removed, in the new 
proviso it was retained only if the escaped income, profits or gains of such 
“culpable escapees’? was or exceeded one lakh of rupees. The ‘‘innocent es— 
capees’’ and their liability to be noticed within four years remained untouched. 

To put only the changes necessary to notice for our purposes in the form of 
a chart we give below the position before and after the amendment as follows: 

BEFORE AMENDMENT 
Escaped income, profits or gains. 














ok 

Siti or failing to Omitting or fatlingto disclose No omission or 

make a return. fully and truly all material mia sa i 

| Innocent escapees _ 
Culpable escapees to be dealt with at any to be dealt with 
time within eight years. within four years. 
AFTER MENT 
I l 
Over one lakh. Under one lakh. To be dealt with 


l within four years. 
To be dealt with To be dealt with 
at any time, within eight years. 
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With the alterations of the other terms and conditions upon whieh notices 
under s. 34 shall issue we are not here concerned. It will be noticed that the 
1956 amendments tightened up the law only in regard to one class of ‘ 
capees’’ ie. those ‘‘culpable escapees’’ whose escaped income, profits or gains 
was a lakh of rupees or over. In their case, there was after the amendment 
no period of limitation for garnering in their escaped income, profits.and gains. 
All other classes and categories remained under the same liabilities as before 
so far as this point of limitation is concerned. - 

It is inchis context that we have to consider the applicability of sub-s. (4) 
of s. 34 when it came into force on March 12, 1959, by the Indian Income-tax 
(Amendment) Act, 1959 (Act I of 1959). It was added after the amendments 
by which the three new provisos to s. 34(/) were substituted in 1956 and the 
words ‘‘within eight years’’ in sub-s. (Z) were deleted. 

Now, sub-s. (4) of s. 34 says that a notice under cl. (a) of sub-s. (1) of s. 34 
may be issued at any time ‘‘notwithstanding that at the time of the issue of 
the notice the period of eight years spectfied in that sub-section before tts 
amendment by clause (a) of sub-section 18 of the Finance Act, 1956 (18 of 
1956) had expired...” (Italics are ours). Thus, sub-s. (4) does not have re- 
gard to the 1956 amendments at all so far as sub-s. (J) of s. 34 is concerned. 
‘We have already reproduced the old provisos before the 1956 amendments. In 
those provisos there was no reference whatsoever to ‘‘the period of eight years’’ 
except in proviso (Jii) with which we are not here concerned. It dealt with 
the case of a non-resident assessee. In the parent sub-section, however, before 
the 1956 amendment ‘‘the period of eight years’’ was specified by the follow- 
ing words: ‘‘he may in cases falling under clause (4) at any time within eight 
years..,serve on the assessee...’’. 

Thus, upon a mere reading of sub-s. (4) side by side with the unamended 
sub-s. (7 ) of s. 84 it is clear that by sub-s. (4) the Legislature intended to say 
that even though the period of eight years for issuance of a notice against ‘‘cul- 
pable escapees’’ had expired a notice could issue at any time in their case. 
But at the very time that the Legislature enacted sub-s. (4), they also intro- 
duced cl. (%) in the first new proviso. That proviso is in words which must 
be noted. It begins with the general provision that ‘‘the Income-tax_ Officer 
shall not issue a notice under clause (a) of sub-section (/)...for any year, if 


eight years have elapsed...’’. Then it qualifies the general rule by saying 
‘‘unless the. income, profits or gains... amount to or are likely to amount to 
one lakh of rupees or more...’’. The proviso makes it amply clear that the 


only exception to the general rule that a notice shall not issue under sub-s. (J), 
cl. (a), for any new year if eight years have elapsed is where the escaped in- 
come, profits or gains is onc lakh of rupees or more. Sub-section (4) does not 
affect cl. (it) of the first proviso and must, therefore, be read along with it and 
an attempt made to reconcile the two. It seems to us that reading the two 
together it must be held that sub-s. (4) of s 34 applies only to cases of escaped 
income falling under cl. (a) of s. 34 (culpable escapees) where the escaped 
income, profits or gains is one lakh of rupees or more and not to other cases. 
In the ‘present case, it is not in dispute that the escaped income, profits or gains 
was not, nor was it likely to be one lakh of rupees or more in any case. _There- 
fore, sab-s. (4) cannot help the Department. 

The other provision of law referred to in order to justify the notice issued 
in the instant case and to take it out of the limitation of eight years in the 
unamended sub-s. (7) of s. 34 was s. 4 of the Amending Act I of 1959 itself 
That Act came into force on March 12, 1959, and s. 4 thereof reads as follows: 

“Saving of notices, assessments, etc., in certain cases-——No notice issued- under clause 
(a) of sub-section (1) of section 34 of the principal Act at any time before the commence- 
ment of this Act and no assessment, re-assessment or settlement made or other pro- 
ceedings taken in consequence of such notice shall be called in question In any court, 
tribunal or other authority merely on the ground that at the time the notice was issued 
or at the time the assessment or re-assessment was made, the time within which such 
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notice should have been issued or the assessment or re~assessment should have been 
made under that section as in force before its amendment by clause (a) of section 18 of 
the Finance Act, 1956 (18 of 1956), had expired.” (the italics are ours). 

It is clear upon a mere reading of the terms of this sub-section that it saves 
only a notice and/or assessment made in certain cases. So far as the notico is 
concerned; it must be a notice issued under cl. (æ) of sub-s. (/) of s. 34, ‘‘at 
any time hefore the commencement of this Act’’. By ‘‘this Act’’ is obviously 
meant Act I of 1959, which, as we have said, came into force on March 12, 
1959. Therefore, the notice contemplated by this section is a n&tice issued 
before the commencement of that Act, ie. before March 12, 1959. The notice 
in the instant case was not such a notice, for it was issued on January 5, 1962. 
So far as the assessment is concerned also the section says ‘‘no assessment, 
re-assessment...or other proceedings taken in consequence of such notice shall 
be called in question etc.’’. Therefore, the assessment or re-assessment must 
also be ‘‘in consequence of such notice’’,~that is to say, a notice before the 
commencement of the Act, ie. before March 12, 1959. The plain meaning of 
the provisions of this section is, therefore, that all notices issued prior to March 
12, 1959, and assessments and re-assessments consequent upon a notice issued 
prior to March 12, 1959, alone would be valid. The section, therefore, cannot 
possibly be attracted in the present case. 

We have.already referred to the recent decision of their Lordships of the 
Supreme Court in Prashar v. Vasantsen Dwarkadas and in that appeal also 
the provisions of s. 4 of the Amending Act of 1959 fell to be considered. After 
analysing the provisions of s. 4 of Act I of 1959, Mr. Justice Sarkar pointed 
out that the first requirement of that section was that “‘there must be a notice 
issued under section 34(1)(@) of the principal Act.” Then, he went on to 
observe (p. 712): 

“The next requirement of seé¢tion 4 of the Act of 1959 is that the notice must have 
been issued at any time before the commencement of that Act.” 


.Of course, in the case before his Lordship a notice had been issued in 1954 


prior to the coming into force of the Act. But that is not the case here. In 
the- present case, the notice was issued after the Act came into force on, January 
5, 1962. In that case also Mr. Justice Sarkar has made certain remarks which 
are pertinent for consideration of the other provisions of s. 84 also. He ob- 
potyra (p. 712): 

..But the section protects such notice only against the invalidity caused by sec- 
tion as as it stood after the 1948 amendment, that is, against the invalidity caused by 
reason of the notice having been issued after the expiry of the time prescribed for it in 
this section as it then stood. Section 4 does not protect the notice from invalidity other- 
wise attaching to it. Now it will be remembered that the 1939 amendment of section 34 
also prescribed a period of time for the issue of the notice. That prescription had to 
be obeyed whenever applicable. Section 4 provided for no immunity against a breach 
of that prescription.. So, though section 4 of the 1959 Act freed a notice from the bar 
of limitation in respect of it imposed by the 1948 amendment, it did not altogether do 
away with all prescriptions of time. In spite of section 4, a notice contemplated by it 
would be subject to the prescription of time as to its issue under the 1939 Act and may 
be, under section 34 as it stood before the 1939 amendment. If the notice was issued 
after the 1956 amendment, it would also be subject to the prescription as to the time 
provided by that amendment.” 

We hold, therefore, that s. 4 of the Amending Act 1 of 1959 would not save 
the notice issued against the petitioner in the instant case from the bar of 
cl. (ii) of the first proviso to sub-s. (J) of s. 34. 

We have reproduced at some length the passage from the judgment of Mr. 
Justice Sarkar in Prashar v. Vasantsen Devarkadas because it also helps to 
show that the decision recently given by the Calcutta High Court in Brinda- 
ban Chandra Basak v. Income-taz Officer® upon which strong reliance was placed 

6 (1961) 46 LTR. 14. 
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by Mr. Natu, cannot assist the Department. In that case, the Calcutta High: 
Court was concerned with the assessment for the year 1942-43 and a notice 
was issued on January 19, 1960. When the bar of limitation. was raised rely-. 
ing upon sub-s. (7) of s. 34 and cl. (ù) of the first proviso) thereof, the self-- 
same argument which has been advanced before us on behalf of the Depart- 

ment was advanced on two grounds, namely, that the second proviso to s. 34(3) 

applied, and alternatively that sub-s. (4) of s. 34 applied. With the second’ 
proviso to sub-s. (3) of s. 34 we are no longer concerned because we have al-- 
ready shon that it has been held void because it infringes the provisions of 
art. 14. It was also held inapplicable in that case for other reasons. But so- 
far as sub-s. (4) of s. 34 of the Amended Act is concerned, undoubtedly the 

Caleutta High Court held that there was no real inconsistency or conflict be- 

tween cl. (%) of the first proviso to sub-s. (J) of s. 34 and sub-s. (4) of s. 34,. 
and it came to the conclusion that consequently the notice issued under s. 34 

(1)(a) in the year 1960 in respect of the assessment year 1942-43 would be- 
valid even though the amount involved was less than one lakh of rupees. The 

learned Judges observed that cl. (#) of the first proviso in sub-s. (Z) of s. 34 

was intended to have prospective operation only with effect from April 27, 

1956, whereas sub-s. (4) of s. 34 was intended to have retrospective operation 

and to cover cases where the right to issue notice in respect of any particular 

year had become barred by lapse of a period of eight years before the amend- 

ment of 1956 came into force. We may observe that some of the observations 

which the learned Judges made in coming to that decision are contrary to the 

observations which we have already quoted from the judgment of Mr. Justice 

Sarkar in Prashar v. Vasanisen Dwarkadas. To that extent, therefore, the: 
authority of Brindaban Chandra Basak’s case is, in our opinion, considerably 

shaken. But apart from that, we may also make two other points. The argu- 

ments in the Calcutta High Court were merely gonfined to the general point 

whether sub-s. (4) was retrospective in its operation or not. The words of 

the section were not stressed in the argument. The import of the words ‘‘spe- 

_cified in that sub-section before its amendment by clause (a) of section 18 of 

the Finance Act, 1956 (18 of 1956)’’ were completely missed. It was not 

noticed that before its amendment in 1956, the reference to the eight years 

was not to be found in el. (#) of the proviso I but only in the main body 

of the sub-section. Upon the view taken by the Calcutta High Court moreover : 
it is difficult to see to what case, cl. (ii) of proviso I to sub-s. (1) of s. 34 can 

now possibly apply after the enactment of sub=s. (4). A construction which 

leads to any part of an enactment being rendered nugatory ought to be ordi- 

narily avoided. 

Secondly, we may observe that so far as this Court is concerned, in Onkarmat ' 
Meghraj v. Commr. of Inc.-tax’ the provisions of sub-s. (4) of s. 34 were con- 
sidered by this Court and Mr. Justice Shah in delivering the judgment on be- 
half of the Division Bench had held (p. 1876) : 

“|,..Hvidently, this provision is prospective in terms and a notice under s. 34° 

(1)(a) may, since the enactment of Act I of 1959, be issued at any time notwithstanding 
that the period of eight years prescribed by sub-s. (1), cl. (a), before it wag amended 
by Act of 1956 had expired.” 
That view of this Court was not considered in Brindaban Chandra Basak’s 
ease. In our opinion, we are not only bound by the decision of this Court in 
Onkarmal Meghraj’s case but the view taken in that decision is further forti- 
fied by the remarks in the judgment of the Supreme Court to which we have 
referred. We cannot, therefore, accept the view expressed in Brindaban Chan- 
dra Basak’s case. 

None of the provisions upon which the Department has relied, therefore, can 
save the notice from the operation of cl. (4) of the first proviso to sub-s. (J) of 
8. 34 of the Amended Act. The notice issued on January 5, 1962, must, there- 
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688 THE BOMBAY LAW BEPORTHER. [voL. LXV. 


fore, be declared as illegal and not justified upon the provisions of s. 4 of the 
Amending Act of 1959. 

In the view we have taken, it is not necessary to consider the other points 
raised in this case on behalf of the petitioner, but we may briefly note them here. 

It was urged by Mr. Bobde that the provisions of sub-s. (ZA) of s. 34 would 
þe attracted and that as soon as the case would fall under that sub-section it 
‘would be taken out of the provisions of sub-s. (4) or the proviso to sub-s. (3). It 
was also argued on the basis of the decision of the Supreme Cougt reported 
in Calcutta Discount Co. v. L.-T. Officer® that even assuming that the notice 
was valid it could not be held that any income of the petitioner had escaped 
assessment because the petitioner had at the time of the earlier assessment dis- 
closed all primary facts fully and truly and, therefore, there was no question 
of any income having escaped or of failure to disclose fully and truly all 
material facts as required by cl. (a) of sub-s. (J) of s. 34. He pointed out 
that in the Supreme Court case referred to above a distinction has been clearly 
drawn between primary facts and other facts and it has been pointed out that 
if primary facts are disclosed fully and truly s. 34(/)(@) would not be attract- 
ed. Mr. Bobde on behalf of the petitioner has also requested us to note here 
that the notice impugned in the present petition was not sought to be justified 
under the provisions of the new Indian Income-tax Act, 1961 (Act XLIII of 
1961). The question was raised but Mr. Natu on behalf of the Department 
did not invoke any of the provisions of that Act in support of the notice. The 
notice in the instant case was issued prior to the new Act XLIII of 1961 came 
into force on April 1, 1962. However, as we have said, it is not necessary to 
consider all these questions because of the view we have taken that under s. 
84(1) of the Act of 1922, as it stood after the 1956 amendment, the notice was 
had, even having regard to its other provisions as amended in 1956 and 1959. 

In the result, therefore, we allow the petition and quash the notice dated 
January 5, 1962. There shall be no order as to costs. 


Petition allowed. 


ORIGINAL CIVIL. 


Before Mr, Justice Tambe and Mr, Justice V. S. Desai. 


J. P. SHARMA v. THE PHALTAN SUGAR WORKS LIMITED.* 

Constitution of India, Arts. 133(1)(a) (b) and (c), 132, 134, 136, 225, 226, 227—Indian In- 
come-tax Act (XI of 1922), Secs. 34(1) (a), 66, 664—Rules of the High Court of Bom- 
bay (Original Side), 1957, R. 631—Bombay High Court Appellate Side Rules, 1960, 
R. 16—Income-tax Officer issuing notices to assessees under s. 34(1)(a)—High Court 
quashing notices in writ petition and restraining Income-tax Officer from taking any 
proceeding in furtherance of notices—Income-tax Officer applying for certificate under 
art. 133(1) (a) (b) and (c)—Whether such certificate can be granted—Judgment in such 
writ petition whether a judgment in civil proceeding. 


The assessees filed a writ petition in the High Court under art. 226 of the Conati- 
tution of India challenging notices issued by the Income-tax Officer against them 
under s. 34(1)(a) of the Indian Income-tax Act, 1922. The petition was allowed by 
the High Court and the Department applied to the High Court for a certificate under 
art. 133(1) (a) (b) and (c) of the Constitution to file an appeal to the Supreme Court. 
‘On the question of ihe maintainability of the application it was contended by the 
assessee that the order made by the High Court in the writ petition was not a judg- 
ment in a civil proceeding but was a judgment in a revenue proceeding and, there- 
fore, the application was not competent under art, 133(1)(a)(b) and (c) of the Con- 
stitution:— s 

‘8 [1962] A.LR, 8.C. 372. laneous Application No. 99 of 1962. 
“Decided, March 13, 1963. O.C.J. Miscel- 
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Held, that the judgment of the High Court against which a certificate was sought 
under art. 133, was not a judgment in a civil proceeding, and therefore the Depart- 
ment was not entitled to the certificate. 

Allen Berry & Co., Ltd. v. Inc.-tax Officer’ and Inc.-taxr Officer v. Joti Prasad 
Agarwal’ agreed with. 

Tobacco Manufacturers (India) Ltd. v. The State’ and Sriram Gulabdas v. Board 
of Revenue (M. P.), Nagpur,’ referred to. 


Under arts. 132, 133, 134 and 136 of the Constitution of India, the proceedings 
before tee High Court are either civil, criminal or other proceedings. In respect of 
“any of these proceedings, the parties have a right to appeal, if the case involves sub- 
stantial question of law as to the interpretation of the Constitution. If no question as 
to the interpretation of the Constitution is involved then the parties have, as of 
right, a right of appeal if the proceedings are either civil or criminal, provided the 
respective conditions mentioned in arts. 133 and 184 are satisfied. In other cases 
an appeal can go to the Supreme Court only if the Supreme Court grants speeial 
leave under art. 136, in civil cases, criminal cases, income-tax cases and in a variety 
of other cases which come before any Court or tribunal. 

The nature of the relief asked for in each case under art. 226 should be deter- 
minative of the nature of that proceeding. If the relief asked is against the exercise 
of powers under criminal law, the proceedings would be criminal proceedings. If 
the relief asked is for enforcement or in exercise of a civil right, or to prevent in- 
fringement of a civil right, the proceedings will be civil in nature. Similarly, if the 
relief is sought in relation to the enforcement of the taxation law, the proceeding 
will be revenue in nature. 


Tre facts are stated in the judgment. 


G. N. Joshi, for the petitioner. 
N. A. Palkhivale, with F. N. Kaka, for the respdéndents. 


TAMBE J. By this application, the petitioner, Income-tax Officer, Companies 
Circle 11(8) Bombay, applies for a certificate to file an appeal against the deci- 
sion of this Court in a writ petition under art. 226 of the Constitution (Mis- 
eellaneous Application No. 99 of 1962, decided on August 4, 1962). In that 
application, the Phalton Sugar Works Ltd., a company registered under the 
Companies Act, now the respondents before us in this application, were as- 
sessed to income-tax for the assessment years 1949-50 and 1950-51. On March 
5, 1958, the Income-tax Officer, Special Circle, Bombay, served on the Phalton 
Sugar Works Ltd., two notices under s. 34(7)(a@) of the Act for the purposes 
of re-assessing their income for the assessment years 1949-50 and 1950-51, on 
the ground that he had reason to believe that the income for those years had 
escaped assessment or had been under-assessed. It was those two notices which 
were challenged by the Phalton Sugar Works in the writ petition before this 
Court. In their petition, the Phalton Sugar Works, Ltd., prayed for the issue 
of a writ of certiorari or a writ in the nature of certiorars or other writ, direc- 
tion or order under art. 226 of the Constitution, for quashing or setting aside the 
two notices. They also prayed for the issue of a writ in the nature of manda- 
mus or prohibition or any other writ, direction or order under art. 226 of the 
Constitution, restraining and prohibiting’ the Income-tax Officer, the respon- 
dent to that petition, his servants and agents, from taking any steps and/or - 
proceedings in enforcement, furtherence, pursuance or implementation of any 
of the said notices. By our order of August 4, 1962, the writ petition was al- 
lowed, and this Court made an order, quashing the aforesaid two notices, and 
also made a further order restraining the respondent (the Income-tax Officer) 
from taking any steps or proceedings in enforcement, furtherence, pursuance 
or implementation of any of the said notices. The petitioner before us, namely 

1 (1965) 28 LT.R. 70. 3 (1950) 2 S.T.O. 73. 

2 (1958) 44 LT.R, 674. 4 (1953) 4 8.T.C. 340. 
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the Income-tax Officer, Companies Circle II(3) Bombay, has now applied for r 
certificate under art. 183(/)(a@)(b) and (c) of the Constitution of India. 

The material part of art. 183(/)(@)(6) and (c) is in following terms: 

“133. (1) An appeal shall lie to the Supreme Court from any judgment, decree or 
final order in a civil proceeding of a High Court in the territory of India if the High 
Court certifles— 

(a) that the amount or value of the subject-matter of the dispute in the court of 
first instance and still in dispute on appeal was and is not less than twenty thousand 
rupees or such other sum as may be specified in that behalf by Parliament by law; or 

(b) that the judgment, decree or final order involves directly or indirectly some 
claim or question respecting property of the like amount or value; or 

(c) that the case is a fit one for appeal to the Supreme Court; 
and, where the judgment, decree or final order appealed from affirms the decision of 
the court immediately below in any case other than a case referred to in sub-clause (c), 
if the High Court further certifies that the appeal involves some substantial question 
of law.” 

‘It would be seen, therefore, that a party that claims a certificate under cl. (J) 
of art. 133 under any one or more of the sub-clauses, has to establish that there 
has been a judgment, decree or final order in a civil proceeding of a High 
Court. It is not in dispute before us that the order made by this Court on August 
4, 1962, would be a judgment, decree or final order within the meaning of cl (J) 
of art. 183. Mr. Palkhivala, appearing for the respondents, however, raises 
a preliminary objection that the judgment of this Court of date August 4, 1962, 
is not a judgment in a civil proceeding. His argument is that the relief sought 
by the respondents in the writ petition was a writ in the nature of certiorart, 
quashing the notices issued under s. 34(7) (a) of the Income-tax Act, or a writ 
in the nature of mandamus against the Income-tax Officer, restraining him 
from acting in pursuance ofe these notices. The proceedings, therefore, were 
revenue proceedings and not civil proceedings. Mr. Palkhivala has referred 
us to certain decisions, to which we will presently advert. 

The expression “ivi proceedings’’ has not been defined in the Constitu- 
tion. It has now been generally accepted that proceedings involving the asser- 
tion or enforcement of a civil right are civil proceedings. The question is 
whether the proceedings initiated by the respondents by filing the aforesaid . 
writ petition was a civil proceeding. The question, indeed, is not free from diff- 
culty. The decisions, however, to which reference has been made by Mr. Pal- 
khivala, afford assistance. The earliest decision is a decision of the Full Bench 
of the Patna High Court, reported in Tobacco Manufacturers (India) Lid. v. 
The State.1 In that case, a certificate under art. 133 of the Constitution was 
asked against the decision of the High Court on a reference by the revenue 
authorities under s. 21(3) of the Bihar Sales Tax Act, 1944. The Full Bench 
held that the decision of the High Court on the said reference was not a ‘judg- 
ment’ within the meaning of that term as used in art. 133 of the Constitution. a 
It was further held that the decision of the High Court also did not arise out 
of the ‘‘civil proceedings’’ within the meaning of that article. At page 100 
of the report it is observed: 

“On the other question as to whether the decision from which the petitioner seeks 
to appeal to the Supreme Court arises out of a ‘civil proceeding’, both Reuben and Das, 
JJ., seem to be in agreement that it did not, and the contention of Mr. P. R. Das that a 
‘civil proceeding’ means and includes all proceedings except those that are criminal 
does not appear to have found favour with their Lordships. Indeed, as Reuben, J., ob- 
served, Article 182 itself contemplates that the High Court may exercise jurisdiction in 
‘other proceedings’ besides ‘civil proceedings’ and ‘criminal proceedings’ and the special 
jurisdiction of the High Court under the-taxing Act may be one instance of such ‘other 
proceedings’. Therefore, it follows that ‘civil proceedings’ cannot be held to include 
all proceedings save ‘criminal proceedings’.” 

1 (1950) 2 8.T.C. 73. 
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Later, at page 101, it is observed: 

“| ..I agree with Das, J., therefore, that the observations made in those cases seem 

to imply that income-tax cases and sales tax cases are not ‘civil proceedings’ within the 
meaning of the Constitution Act.” 
The next decision is a Full Bench decision of the Nagpur High Court reported 
in Sriram Gulabdas v. Board of Revenue (MP.), Nagpur.2 Here a certificate 
was sought both under arts. 1382 and 133 of the Constitution against the deci- 
sion of the High Court on a reference by the Board of Revenue, under s. 23(3) 
of the C.P°and Berar Sales Tax Act, 1947, and though there was a difference 
of opinion between the learned Judges as to whether the assessee was entitled 
to a certificate under art. 132 of the Constitution, the learned Judges unani- 
mously held that the assessee was not entitled to a certificate under art. 133 of 
the Constitution inasmuch as the decision of the High Court did not arise out 
of ‘civil proceedings’ within the meaning of art. 133 of the Constitution. At 
page 344 of the report, Mr. Justice Hidayatulla observed: 

“On the first point I have no doubt that this is not a civil proceeding at all. These 
proceedings arise out of collection of revenue and are before this Court merely for the 
purpose of advice which the Board of Revenue seeks or which this Court enjoins upon 
the Board, upon certain points of law. The essence of the proceedings is the collection. 
+of revenue and not the decision of any dispute of a civil nature in the strict sense.” 

At page 351 of the report, Mr. Justice Deo, who delivered the majority judg- 
ment, observed : 

“Unlike Section 66A(2) of the Indian Income-tax Act, there is no provision in the 
Act for a regular appeal to the Supreme Court. In the absence of such provision the 
right of appeal must be traced to clause 29 of the Letters Patent or to the Constitution, 
It cannot be disputed that the judgment’ was not passed on appeal or in the exercise of 
original jurisdiction of this Court, or that the proceedings are not civil or criminal pro- 
ceedings...The proceedings under Section 23 deal with matters pertaining to liability 
and assessment of tax and can properly be regarded as revenue proceedings...Clause 29 
of the Letters Patent and Article 133 of the Constitution have therefore no application.” 
These two decisions no doubt relate to a decision of a High Court made in a 
reference made by the Sales tax authorities for the opinion of the High Court 
on a question of law involved in that case, and were not the decisions of the 
High Court on an application under art. 226 of the Constitution, and, therefore, 
cannot be termed as direct authorities on the question which we have to decide. 
But, indeed, these two decisions are authorities in support of the proposition 
that questions raised as to the liability of the assessee to taxation under the 
Sales Tax Act are questions arising in revenue proceedings and not in civil pro- 
ceedings. 

The next two decisions to which we will now refer relate directly to the 
question that arises before us. The first decision is reported in Allen Berry & 
Co., Lid. v. Inc.-tax Oficer. Here the facts in brief were: The petitioners were 
Assessed to tax for heavy amounts under s. 23 of the Indian Income-tax Act. 
Against these assessment orders, the petitioners filed application for the issue 
of writs under arts. 226 and 227 of the Constitution. These applications were 
summarily dismissed by the High Court. An application was then made by the 
assessee for a certificate under art. 133(7) of the Constitution. On an objec-- 
tion raised by Income-tax Department, it was held that the orders complained 
of were not orders passed in civil proceedings within the meaning of art. 133, 
and the petitioners were, therefore, not entitled to claim a certificate. The- 
learned Chief Justice at p. 76 of the report observed: 

“__.It seems clear to me that every writ application is not necessarily a civil pro- 
ceeding; it may be a civil proceeding, or a criminal proceeding, or other proceeding, 
according to the nature of the application and the question raised and decided in the 


proceedings. It is well settled that a suit would not have been maintainable by the- 


2 (1953) 4 S.T.C. 340. 3 (1965) 28 LTR. 70. 
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petitioners in respect of the two assessment orders; and if the petitioners had proceed- 
ed under the machinery of the Indian Income-tax Act, the proceeding would not have 
tbeen anything but a revenue proceeding. ` The mere fact that the petitioners filed two 
applications for writs in the High Court against the assessment orders, does not, in my 
opinion, change the nature of the proceeding.” 

With respect, in our opinion, these observations would apply to the facts of the 
present case with equal force. It is true that what was challenged before us 
was not assessment orders, but the notices issued by the Income-tax Officer 
under s. 34(7) (a) of the Income-tax Act, to re-open assessment.e But that 
would not make any difference. It has not been contended that the assessee 
could have filed a civil suit challenging the notices. It is also not in dispute 
that had the assessee proceeded in a regular way and challenged the notices in 
the proceedings under the Income-tax Act, those proceedings would not have 
been civil proceedings but would have been revenue proceedings. The mere 
fact that the assessee challenged those notices by a writ application under art. 
226 of the Constitution would not have the effect of changing the nature of the 
writ application from revenue to a civil proceeding. 

The next decision is a decision of the Division Bench of the Allahabad High 
Court reported in Inc.-tax Officer v. Joti Prasad Agarwal.4 The facts of this 
case are similar to the Patna case to which we have referred. Here also, as- 
sessment orders were challenged by a writ petition before the High Court. The 
application was allowed. The Income-tax Officer, therefore, prayed for the 
issue of a certificate under art. 182(/) and art. 133(7)(b) and (c) of the 
‘Constitution. It was held that the order made by the High Court was not an 
order made in a civil proceeding within the meaning of art. 132 of the Con- 
stitution. At page 576 of the report, it is observed: 

“Liability to tax is created by the Income-tax Act and is for the purpose of gather- 
ing revenues for carrying on the Government of the country. No one can claim it as a 
civil right that he is not liable to pay the tax. Nor can the State claim that any person 
is lable to income-tax under the common law relating to civil rights. A proceeding 
relating to liability to iIncome-tax partakes of the nature of a proceeding which has 
been usually described as a revenue proceeding.” 
‘The principles that can be deduced from the aforesaid decisions appear to us 
to be that all proceedings which are not criminal in nature are not necessarily 
civil proceedings, within the meaning of art. 133 of the Constitution. As to 
whether the proceedings initiated by a writ application under art. 226 or art. 
227 are civil proceedings or not would depend on the nature of those proceedings 
and the relief sought in those proceedings. The proceedings so initiated could 
be either civil, criminal or other proceedings. The proceedings relating to lia- 
bility to pay tax partake of the character of a revenue proceeding, irrespective of 
the fact whether the proceedings are those taken under the taxing statute itself 
‘or initiated by a writ application under art. 226 or 227 of the Constitution. 
We have not been shown by Mr. Joshi any decision taking a view contrary to» 
\ the aforesaid two decisions of the Patna and Allahabad High Courts, which 
are directly in point. Mr. Joshi has, however, filed a list of eight cases where 
a certificate has been granted by this Court to file an appeal against the deci- 
gion of this Court in a writ application relating to taxation matters. The fact 
that leave has been granted in certain cases would not, by itself, be treated as 
a decision on the question now canvassed before us. At the time the certificates 
had been issued, no objection or contentions similar to the one raised before us, 
appear to have been raised at that time. 

Mr. Joshi, however, contends that the aforesaid two decisions should not be 
folowed by this Court, because the decisions do not consider the scheme con- 
tained in arts. 182 to 136 of the Constitution, in the context of the enlargement 
of the jurisdiction of the High Court, effected by arts. 225 and 226 of the Con- 


4 (1959) 44 LTR. 574. 
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stitution. It is the argument of Mr. Joshi that under s. 226 of the Government 
of India Act, 1935, it was provided that 

“Until otherwise provided by Act of the appropriate Legislature, no High Court shalt 
have any original jurisdiction in any matter concerning the revenue, or concerning any 
act ordered or done in the collection thereof according to the usage and practice of the 
country or the law for the time being in force.” 
. This bar on the exercise of jurisdiction by the High Court had been lifted by 
the provisoeto art. 225 of the Constitution, which provides that the High Court 
now, after the commencement of the Constitution, in exercise of its original 
jurisdiction, ean exercise such jurisdiction in respect of any matter concerning 
revenue or concerning any act ordered or done in the collection thereof. Fur- 
ther, by art. 227, the Constitution has conferred power on the High Court to 
issue certain writs mentioned therein. The only articles which confer a right 
of appeal, as of a right, are arts. 183 and 184 of the Constitution. Article 132 
relates to appeal on constitutional questions only. Article 186 relates to ap- 
peals on grant of special leave by the Supreme Court. The only articles which, 
therefore, confer a right on a party to appeal are arts. 183 and 134 of the 
Constitution. It would be reasonable to assume that when the Constitution was 
conferring additional jurisdiction on the High Court and enlarging the juris- 
diction of the High Court, the Constitution was also conferring a corresponding 
right of appeal on the persons affected by the exercise of that jurisdiction. It 
would, therefore, not be proper to place a narrow construction on the expres- 
sion ‘‘civil proceedings”? in art. 183. On the other hand, it would be in con- 
formity with the scheme of the Constitution to give a wider meaning to the 
expression ‘‘civil proceedings’’ in art. 133, and construe it to mean all pro- 
ceedings other than the proceedings mentioned in art. 134 of the Constitution. 
Now, it is not correct to say that the scheme of arts. 132 to 136 of the Consti- 
tution relating to appeal under the Constitution has not been considered in the 
two decisions which are directly in point. We also find it difficult to accept 
the aforesaid argument of Mr. Joshi. It is indeed true that the powers of the 
High Court have been enlarged by reason of the Constitution, and the High 
Court now has jurisdiction to deal with matters concerning revenue or concern- 
ing any act ordered or done in the collection thereof, and it also has power to 
issue certain writs and orders mentioned in art. 226 of the Constitution. But 
this by itself cannot be taken as conferring a right of appeal on the person who 
would be affected by the orders made by the High Court, in these matters. The 
right of appeal is not a common law right, but is a creature of statute. It has, 
therefore, to be seen whether the provisions in the statute relating to appeal 
confer a right of appeal in any particular matter on persons affected by the 
order. In our opinion, it would not be open for this Court to speculate in this 
matter. On a perusal of arts. 132, 133, 184 and 136, it would be seen that 
art. 132 relates to an appeal from a judgment, decree or final order of the High 
Court involving substantial questions of law as to the interpretation of the 
Constitution. Article 133 deals with an appeal from any judgment, decree or 
final order of a High Court in a eivil proceeding on certain conditions men~ 
tioned jn that article. Article 134 relates to appeal to the Supreme Court from 
any judgment, final order or sentence in a criminal proceeding of a High Court. 
Article 136 provides that 

“Notwithstanding anything in this Chapter, the Supreme Court may, in its discre- 
tion, grant special leave to appeal from any judgment, decree, determination, sentence 
or order in any cause or matter passed or made by any court or tribunal in the territory 
of India”. 
Having regard to these provisions, the scheme appears to be that the Constitution 
contemplates the proceedings before the High Court to be either civil, criminal 
or other proceedings. In respect of any of these proceedings, the parties would 
have a right to appeal, if the case involves substantial question of law as to 
the interpretation, of the Constitution. If no question as to the interpretation. 
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of the Constitution is involved, then the parties would have, as of right, a right 
of appeal if the proceedings be either civil or criminal, provided the respective 
conditions mentioned in arts. 133 and 134 are satisfied. In other cases, an ap- 
peal can go to the Supreme Court only if the Supreme Court grants special 
leave under art. 136, and the powers of the Supreme Court as envisaged in art. 
186 are very wide. An appeal would lie, on special leave, to the Supreme 
Court from any judgment, decree, determination, sentence or order in any cause 
or matter passed or made by any Court or tribunal in the territory of India. 
In short, an appeal would lie. to the Supreme Court on grant of special leave 
in civil cases, criminal cases, income-tax cases and in a variety of other cases 
which come before different kinds of tribunals. Having regard to the provi- 
sions of these articles, in our opinion, it would be reasonable to assume that 
though the Constitution makers contemplated the proceedings before the High 
Court to be either civil, criminal or other proceedings, they conferred on parties 
affected, as of right, a right of appeal only in civil and criminal proceedings. 
It would, therefore, not be possible to accept Mr. Joshi’s contention that we 
must read in arts. 133 and 134 a conferment of right of appeal in respect of all 
matters relating to which the jurisdiction of the High Court has been enlarged. 

The next argument of Mr. Joshi is that all proceedings under art. 226 are 
either civil or criminal. When a person asks for a writ of habeas corpus, that 
is a criminal proceeding. But when a person asks for any writ other than the 
habeas corpus, the proceedings are necessarily civil proceedings. The proceed- 
ings started under art. 226 are not proceedings under any Act, but are proceed- 
ings to quash the orders made under certain Acts, or for orders restraining the 
officers to take action under certain Acts. They are, therefore, civil proceedings 
and not proceedings under the Act. It is not possible to accept the argument. 
Mr. Joshi admits that the proceedings for the issue of a writ of habeas corpus is a 
criminal proceedifg. He admits that it is a criminal proceeding because it is a re- 
lief asked against the arrest or detention of a person in contravention of the pro- 
visions of the criminal law. If that be so, we see no reason why we should hold 
that even though the relief asked is a relief against an order made under taxation 
laws or enforcement of the taxation laws against a person, the proceedings 
should not be revenue in nature. On the other hand, it would be logical to 
hold that the nature of the relief which is asked for in each case under art. 226 
should be determinative of the nature of that proceeding. If the relief asked 
is against the exercise of powers under criminal law, the proceedings would be 
criminal proceedings. If the relief asked is for enforcement or in exercise of 
a civil right, or to prevent infringement of a civil right, the proceedings will 
be civil in nature. Similarly, if the relief is sought in relation to the enforce- 
ment of the taxation law, the proceeding would be revenue in nature. It is 
difficult to accept the contention of Mr. Joshi that proceedings under art. 226 
are either civil or criminal in nature. On the other hand, we agree, with res- 
pect, with the view taken by the Patna High Court that the writ application 
may be a civil proceeding, or a criminal proceeding or other proceeding accord- 
ing to the nature of the application and the questions raised and decided in 
the proceeding. In the instant case, as already stated, the assessee sought to 
get quashed the notices issued under s. 34 of the Income-tax Act, and also 
prayed for an order restraining the Income-tax Officer from taking any action 
in enforcement of the notices. In other words, in the proceedings, a protection 
‘was sought against action being taken under the process issued under the In- 
come-tax Act. The proceedings under the Income-tax Act, as already stated, 
are revenue in nature. The writ proceedings with which we were dealing, 
therefore, were revenue in nature. 

It is next contended by Mr. Joshi that s. 66A of the Income-tax Act confers 
a right of appeal on the assessee as well as on the Department against an order 
made by the High Court on a reference made under s. 66. It will have to be 
assumed that the provisions of s. 66A are in conformity with the provisions of 
the Constitution, and do not contravene the provisions of the Constitution. Arti- 
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cles 133 and 134 are the only articles which confer a right of appeal on a party. 
Article 134 relates to a criminal proceeding. Admittedly, the proceedings under 
the Income-tax Act are not criminal proceedings. It must, therefore, follow 
that the order made by the High Court in relation to the income-tax matters 
under s. 66A of the Income-tax Act are civil proceedings within the meaning 
of art. 133 of the Constitution. Necessarily, the writ applications relating to 
the income-tax matters would be civil proceedings. We are not inclined to 
accept thig argument of Mr. Joshi. In our opinion, arts. 133 and 134 are the 
articles which confer a right of appeal on a party. Those articles confer on 
litigants a right of appeal in civil proceedings and criminal proceeding in cer- 
tain circumstances. That does not mean that it is not open to the Legislature 
to confer on parties a right of appeal in other proceedings. Articles 132 and 
183 have nothing to do with the exercise of the legislative powers. The right 
of appeal conferred under s. 66A is conferred by the Legislature in exercise of 
its legislative. powers. Article 183 or 134 does not place any embargo on the 
exercise of that power. On the other hand, it would be seen from art. 136 that 
it is open to the Legislature, by law, to confer on the Supreme Court such 
further jurisdiction and powers with respect to any of the matters in the Union 
List as Parliament may by Iaw confer. All that cam be said is that it is not 
open to the Legislature to act in derogation to the provisions of arts. 133 and 
134 of the Constitution and take away the rights conferred by them on litigants. 

Lastly, Mr. Joshi drew our attention to r. 631 of the Original Side Rules, 
and on the basis of that rule contended that the proceedings commenced on a 
writ application are civil proceedings. Rule 631 is in Chapter 31. That Chap- 
ter contains rules for issue of writs under art. 226 of the Constitution other 
than habeas corpus. Rule 631 reads: 

. “Every order made under this Chapter shall be executed, as if it were a decree 
made in exercise of the Ordinary Original Civil Jurisdiction of this Court.” 

Mr. Joshi also referred to r. 16 in Chapter 17 of the Appellate Side Rules, 
which is in following terms: 

“Every order passed on civil applications under Article 226 of the Constitution in- 

cluding any order as to costs, shall be drawn up as if it were a decree and shall be 
executable as a decree in the manner provided in the Code of Civil Procedure.” 
The argument is that the orders made in writ applications other than applica- 
tions for habeas corpus are executed as decrees made by the High Court in ex- 
ercise of its original jurisdiction. The proceedings, therefore, under art. 226 
other than habeas corpus must necessarily be civil proceedings. Now, on the 
language of the rules themselves the orders made by this Court on applications 
under art. 226 are not decrees. The use of the expression ‘‘as if” or ‘‘as’’ in 
both these rules clearly indicates that both these rules bring into existence a 
legal fiction, and the fiction created is that though the orders made on appli- 
cations under art. 226 are not in fact decrees in exercise of the Ordinary Ori- 
ginal Civil Jurisdiction, they be treated, for the purpose of execution of those 
orders, as decrees made in exercise of the ordinary original jurisdiction. The 
fiction cannot be carried further than for the purposes it has been enacted. 
These are all the contentions raised by Mr. Joshi. 

For the reasons stated above, we are not inclined to take a view different 
than that taken by the two decisions, namely, Allen Berry & Co. Lid. v. Inc.-tax 
Officer and Inc.-tax Officer v. Joti Prasad Agarwal. We, therefore, hold that 
the judgment of this Court, against which a certificate is sought under art 133, 
is not a judgment in a civil proceeding, and, therefore, the petitioner is not 
entitled to the certificate as prayed for. The rule is, therefore, discharged with 


costs. 
\ Rule discharged, 
Solicitor for the petitioner: P. G. Gokhale. 
Solicitors for the respondents: Mantlal Kher Ambalal & Co. 
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Before Mr. Justice Patel and Mr. Justice Shah. 
SULEMAN RAHIM PATHAN v. DATTU BABAJI PATIN.® 


Bombay Agricultural Debtors Relief Act (Bom. XXVII of 1947), Secs. 32, 6—Transfer 
of Property Act (IV of 1882), Sec. 59-A—Mortgagors lability reduced under Bom. 
Act XXVIII of 1947—Sale by mortgagor of mortgaged property—Darkhast filed by 
mortgagee against purchaser of mortgaged property—Whether purchase? entitled. to 
benefit of reduction of debt in favour of mortgagor. 


Where the liability of the original mortgagor is reduced by reason of the appli- 
cation of the provisions of the Bombay Agricultural Debtors Relief Act, 1947, the 
purchaser of the mortgaged property is not entitled to any reduction of the debt in 
a darkhast filed by the mortgagee against the purchaser to recover the entire mort- 
gage debt. 

Ambu Rama v. Bhau Halya,’ doubted. : 
V. Ramaswami Ayyangar v. T. N. V. Kailasa Thevar’ applied. 

Arunachalam v. Seetharam,? Marina Ammayi v. Bakhar Beg’ Nachiappa v. Rama- 
Chandra Subramanian v. Ramachandra Reddiar, and Girdharlal Bhatia v. Mangha- 
ram,’ referred to. 


Tum facts appear in the judgment. 


M. V. Paranjpe, for the appellant. 
8. B. Bhasme, for respondent No. 1. 
8. 8. Gupte, for respondent No. 3. 


Patri J. This second appeal arises out of execution proceedings and raises, 
an interesting question as to she extent of liability of a purchaser of mortgag- 
ed property where the liability of the original mortgagor is reduced by reasom 
of the application of the provisions of the Bombay Agricultural Debtors Relief 
Act, 1947, which we will hereafter call ‘the Act’. 

The short facts are that one Shamrao Jadhav owned two survey Nos. 87 and 
26 at Bisur. He mortgaged both these survey numbers to the predecessor-in- 
title of respondent No. 1, Dattu Babaji Patil. Thereafter the mortgagor Jadhav 
sold S. No. 26 to the appellant and respondents Nos. 3 and 4. The mortgagee 
instituted a suit to enforce the mortgage, being suit No. 21 of 1936, and joined 
the appellant and respondents Nos. 3 and 4 whom we will hereafter call ‘the 
purchasers’ as defendants together with the original mortgagor Shamrao Jadhav. 
A mortgage decree was passed on July 31, 1937, for a sum of Rs. 1,800 with 
interest at 6 per cent. per annum on Rs. 900 plus costs and interest. On Sep- 
tember 12, 1938, the decree-holder assigned the whole decree to respondent 
No. 1 whom we will call ‘‘decree-holder’’. The decree-holder filed a Darkhast 
for execution of the decree against Shamrao Jadhav in 1945. As soon as the 
Act was brought into force, the darkhast was transferred to the special Court 
constituted under the Act for adjustment of the debts of Jadhav. The trial 
Court declared him an insolvent under s. 47 of the Act and considering his 
property and his debts declared all his debts extinguished. Jadhav had two 
ereditors at this time, one of them being the present decree-holder. Both these 
creditors appealed. to the District Court. The District Court confirmed the 
decision of the trial Court as to the other creditor but as regards the decree- 
holder, the learned Judge scaled down the decretal debt to Rs. 1,582-5-3 and 


*Decided, March 15, 1963. Second Appeal Bom. 283. 
No. 846 of 1961, agamst the decision of L. A. 2 [1951] S.O.R. 282, s.o. [1951] ALR. 
Hussam, Assistant Judge at Sangh, ın Cıvıl 8.C. 189. 
Appeal No. 170 of 1959, setting aside the order 3 [1941] A.LR. Mad. 584. 
passed by D. M. Wagh, Joint Civil Judge, 4 [1941] A.I.R. Mad. 557. 
Junior Division, at Sangli, m Reg. Darkhast 5 [1942] A.LR. Mad. 527. 
Nos. 290/56 and 272/67. 6 ee ALR. Mad. 255. 
1 (19586) 58 Bom. L.R. 972, s.o. [1957] 7 (1955) 58 Bom. L.R. 267. 
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transferred the decree for execution to the regular Court. The learned Judge 
while confirming the order of insolvency also held that S. No. 37 which was 
still retained by Jadhav could not be sold in execution of any decree against 
Jadhav. The transferred Darkhast was renumbered as Darkhast No. 290 of 
1956. The deeree-holder then filed another Darkhast, being Darkhast No. 272 
of 1957, against the purchasers for recovery of the entire decretal amount out 
of S. No. 26. 

The purcbasers deposited in Court the amount of Rs. 1,532-5-3 in accord- 
ance with the decision of the special Court under the Act and contended inter 
alia that the decree should be marked satisfied. The trial Court accepted this 
contention but, in appeal, the District Court held that so far as they were con- 
cerned the debt was not reduced and the decree, therefore, could not be marked 
satisfied. The learned Judge accordingly remanded the darkhast to the exe- 
euting Court for proceeding with it further. Against this judgment the pre- 
sent appeal is brought by one of the purchasers who is described as judgment- 
debtor No. 2. 

Mr. Paranjpe argued that in view of the provisions of the Act it onght to 
be held that the liability of the purchasers was reduced to the same extent as 
the liability of the mortgagor was reduced by the Special Court. In any case ' 
he contends that under general law the same result must follow. 

For the first argument Mr. Paranjpe relies upon Ae of the Act which says 
amongst other things: 

“(1) After determining the amount of debts scaled down in the manner previded 
in section 31 the Court shall, save as otherwise provided in section 33, make an award. 

(2) The award shall be in the prescribed form and shall be drawn up subject to 
the following provisions:— 

(4) the amount of the secured debts scaled down shall be charged on the proper- 
ties on which they may have been secured;. 
Relying on this provision, the learned advocate argues that once the Act is 
applied, the whole mortgage transaction is displaced and in its place only a 
money-decree with a statutory charge on the property is substituted. There is, 
therefore, no mortgage nor does a mortgage decree remain which is operative 
against any of the debtors. If the section has to be read devoid of its context 
and the other provisions, then certainly, it may be possible to say that this 
result could be produced. But the whole scheme of the Act is that relief is 
intended to be given only to those who are ‘‘debtors’”® as defined by the Act. 
In this connection, s. 6 which is relevant may also be referred to. It concerns 
a case where a debtor is liable along with a non-debtor on a joint and several 
liability and in such cases it provides that if the applicant is a ‘debtor’ under 
the Act but the others are not, then the Court shall proceed with the adjust- 
ment of the debts under the Act in so far as ‘‘such applicant is concerned.’” 
It is clear from this provision that in all cases where there are joint and several 
debts, the liability only of a ‘debtor’ as defined by the Act has to be adjusted 
and not of others, maxim ‘‘expressio unius est exclusio alterius” applying. Sub- 
section (2) of s. 6 which applies to sureties is consistent with the fundamental 
principle that the liability of a surety is co-extensive with that of the debtor 
and provides that the surety shall be discharged from liability to the extent 
to which the debtor is discharged. The Legislature, if it had intended likewise 
to discharge the liability of joint debtors, would have made a similar provision. 
The subsequent provisions also show that the adjustment of the debt has to be 
made only in respect of such debtor. It follows, therefore, that it is only 
the mortgage liability of such debtor that is displaced under the Act and in its 
place is substituted a statutory charge in respect of the amount declared due in 
the award. 

Mr. Paranjape attempted to draw an analogy of co-debtors one of whom may 
be a debtor under the Act and relied upon Ambu Rama v. Bhaw Halya' where it 


1 (1956) 68 Bom. L.R. 972, 8.0. [1957] Bom. 283 
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was held by Mr. Justice J. C. Shah sitting singly that the liability of the co- 
debtor was also reduced to the same extent as that of the ‘‘debtor’’. The cor- 
rectness of the decision, with respect, is doubtful. The learned Judge has 
relied substantially upon the principle of indivisibility of a mortgage. But 
this is not an absolute rule. Under the Transfer of Property Act, under certain 
circumstances the mortgage security becomes divisible. In V. Ramaswami Ay- 
yangar v. T. N. V. Katlasa Thevar? it was recognised that the Madras Agri- 
culturists’ Relief Act was intended to give relief not generally tq debtors but 
to a special class and to this extent it trenched upon the general law of indivi- 
sibility of a mortgage. We have seen the Madras Act and we do not find any 
special provision in it which permits splitting up of the mortgage security. 
The Madras Act permitted adjustment of debts only of the ‘‘debtor’’ and, in 
the case of a Hindu family of which some members were agriculturists, pro- 
vided for separation of such debts. The scheme under Bombay Act is slightly 
different in that a Hindu family in order to have its debts adjusted must satis- 
fy the conditions that it is cultivating lands personally and its annual income 
from sources other than agriculture does not exceed 40 per cent. of its total 
annual income. It is true that indirectly a member who is not an agriculturist 
may get benefit of the Act because the family as such can get the benefit. Even 
so, 8. 6 is a clear indication that in the case of joint debts, only the debts of the 
‘‘deptor’’ are to be adjusted and this modifies the general law regarding indi- 
visibility of mortgage and ‘‘non-debtors’’? cannot claim the benefit of the 
reduction of the mortgage debt. With respect, there is no justification for 
affecting vested rights of mortgagee except to the extent intended by the Legis- 
lature and the intention is clearly expressed by s. 6 of the Act. It cannot be 
argued that if the debt was unsecured, then reduction of the liability of one 
of the debtors or even his discharge would have affected that of the other. 
There can be no reason wh a different result ought to follow in the case of 
mortgages. In our opinion, the principle laid down in V. Ramaswami Ay- 
yangar v. T. N. V. Katlasa Thevar applies in the present case and the mort- 
gage ought to be deemed to be divided. 


In the present case, it is not a question of joint and several liability. On 
the mortgage the liability may be of three kinds; (1) personal liability by 
the very terms of the mortgage deed, (2) the liability as the owner of the 
mortgaged property, that is, to the extent of the mortgaged properties, and 
(3) if the sale of the mortgaged property does not yield sufficient amount to 
pay off the mortgage decree, then a personal liability for the balance. If the 
property goes out of the possession of the mortgagor as by a sale of it, then 
only the personal liability of the original mortgagor remains and what is 
scaled down under the Act is his personal liability and not the liability on the 
property which falls on another shoulder. In our opinion, the analogy of 
Ambu Rama v. Bhau Halya, cannot apply to the facts of the present case. 


Mr. Paranjape further argues that on general principles of law, the result 
contended for by him must also necessarily follow. Apparently he is supported in 
this contention by the following Madras decisions: Arunachalam v. Seetharam,® 
Marina Ammayi v. Bakhar Beg,+ Nachiappa v. Ramachandra® and the last of 
which is Subramanian v. Ramachandra Reddtar.© It may be stated that the 
later of these decisions purport to follow the first. In the first case the suit 
was filed by the plaintiff for recovery of the mortgage dues of Rs. 8,500 in the 
month of August 1937. Respondent No. 12 before the Court was a purchaser 
of all the properties subject to the mortgage in execution of a money decree 
against the mortgagors. It is not possible to find from the judgment the date 
on which he became a purchaser nor are we in a position to know whether he 
was originally made a party to the suit. If he became a purchaser during the 
ae aa 8.0.R. 292, s.c. [1951] AIR. 4 [1941] ALR. Mad. 557. 
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pendency of the suit then the position would be different and he would be 
bound by such decree as may be passed against the original mortgagor being 
purchaser pendente lite and would be bound to pay such amount as is deter- 
mined to be due to the mortgagor. We will assume for the sake of the present 
case that his purchase was prior to the date of the suit. The Court said (p. 585): 
‘...When respondent 12 purchased the properties in court-auction, he took them 
subject to the burden of the appellant’s mortgage and if the burden is by reason of 
the provisiogs of S. 8 referred to above reduced without payment, the purchase proves 
to that extent an advantageous one, and there is nothing in the Act to deprive him of 
the fruits of his lucky purchase, even though he is not an agriculturist. He gets the 
benefit of the scaling down not because the provisions of the Act apply to him, for 
obviously they do not, but because such benefit is a necessary incident of his purchase 
under the general law and the Act does rot deprive him of it.” 
It seems reliance is placed on the assumed inviolability of the principles of gene- 
ral law of the indivisibility of the mortgage security. But ideas change and 
recent legislation has modified much law that was once firmly established and 
could not be questioned. The general law is based on the binding nature of 
the mortgage transaction on the purchaser. The'amount payable may turu 
out to be more or less than the amount mentioned in the deed but that is to be 
in accordance with the terms of the deed. That principle, however, ought not 
to be permitted to affect the mortgagee when by statute the liability of a par- 
ticular class of mortgagor is affected for his benefit only. The purchaser ought 
to be held by his bargain to be bound by the mortgage contract and we do not 
see any injustice in it. Moreover, if there is a statotury enactment which has 
the effect of modifying the general law, there is no reason why on the 
basis of such general law it should be carried beyond its legitimate bounds and 
produce in many cases unjust results. While overruling the decisions in Kai- 
Jasa Thevar v. Ramaswami,’ the Supreme Court recognised that by the Madras 
Act in the case of joint and several liability the general law of indivisibility of 
-a mortgage stood modified. 


In Arunachalam v. Seetharam the Court further said (p. 585): 


“,..The appellant whose only right as a simple mortgagee is, 

in the event of his (mortgagor’s) failing to pay according to his contract, to cause 
the mortgaged property to be sold and the proceeds of sale to be applied, so far as may 
be necessary, in payment of the mortgage money... 
cannot claim to proceed against the properties in the hands of respondent 12 for any- 
thing in excess of what is repayable under the mortgage.” 
We may, with respect, emphasize that the basis underlying this reasoning is 
that the original mortgagor must be considered to be the only mortgagor and 
the property liable only in respect of the original mortgagor’s liability. That, 
however, cannot be accepted under the amended provisions of the Transfer of 
Property Act. 

Section 59-A was added in 1929 by the amending Act XX of 1929 providing 
that reference in the Chapter to mortgagors and mortgagees shall include 
reference to persons deriving title from them respectively. It cannot, 
therefore, be gainsaid that the transferees, i.e. the purchasers now before us, 
must also be deemed to be mortgagors. We have, therefore, two sets of mort- 
gagors, one the mortgagor liable under the contract executed by him, another, 
mortgagors liable by privity of estate under the provisions of the Transfer of 
Property Act. Though not always so, in some circumstances their liability may 
be co-extensive. If there is no personal covenant to pay and the original 
mortgagor is liable, he is liable only if the mortgage property does not realise 
sufficient amount to discharge the debt and that too for the balance. So far 
as the purchaser is concerned, as a mortgagor his liability is only to the extent 
of the property. By the inter-position of the Bombay Agricultural Debtors 


7 [1949] A.I.R. Mad. 238. 
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Relief Act the liability of the original mortgagor is reduced but the Hability 
of the second class of mortgagors, i.e. purchasers, remains the same as under the ' 
contract by the very purchase of the property. Merely because the lability 
of the original mortgagor is reduced it cannot necessarily follow that the lia- 
bility of those who purchase the property must also be reduced. 


The mortgagee may discharge the original mortgagor and choose to sue only 
the purchasers for recovery of the mortgage amount by sale of the property. 
Undoubtedly he takes the risk of losing the chance of obtaining a personal 
decree as against the mortgagor in the event of the property not producing 
sufficient amount to satisfy the mortgage decree. That probably might be com- 
paratively a remote chance. It cannot be contended in such a case that the 
suit is improperly filed for the obvious reason that the property is covered 
by the mortgage, and that it is in possession of the purchasers, who are made 
parties to the suit. In that event it cannot be insisted upon by the purchasers 
that their vendor should be made a party. Mr. Paranjape, however, countered 
' this by suggesting that if the mortgagor made an application under the Bombay 
Agricultural Debtors Relief Act in order to avoid his own liability then cer- 
tainly the debt would have been reduced. The answer to this is that the 
mortgagee could as well have said in such an application that he does not want 
to proceed against the original mortgagor but would be satisfied to proceed 
against the purchasers for the sale of the property in which event the Court 
cannot adjudicate upon that debt. We do not see how the general principles 
enunciated by the Madras Court can apply in such a case. In our view, there- 
fore, it is not possible to say that the purchasers are entitled to the benefit of 
the reduction of the debt in favour of the original mortgagor. 

It is argued that in any event the Court should apportion the liability be- 
tween the two sets of debtors. No authority is cited for this proposition and 
we do not think under the provisions of the Transfer of Property Act or under 
provisions of any general law applicable to mortgages has the Court such 
authority. Tho property has been taken by the purchasers subject to the bur- 
den and the mortgagee has the choice to proceed against the property in their 
hands for realization of his dues. 

It is contended that difficulties might arise if the purchasers proceed 
for contribution against the mortgagor and the purpose of the Act will be 
frustrated. In the present case the difficulty arises because the mortgage co- 
vered two properties one of which has been transferred by the mortgagor, to 
the purchaser. A similar argument was made in Girdharlal Bhatia v. Mangha- 
ram® before Chagla C.J. and Tendolkar J. where the question arose under the 
Displaced Persons (Debt Adjustment) Act. A suit was filed against two part- 
ners one of whom was a ‘‘debtor’’ under that Act. The debtor made an appli- 
cation under the Act to the Tribunal. Thereupon the other non-debtor defend- 
ant applied for stay of the suit. ` The Court rejected the application and made 
a decree against the defendant. Chagla C.J. said: (p. 270) : 

“It is an Act for the relief of displaced persons and not for the relief of non- 
displaced persons. It is an Act to absolve a displaced person from his liability either 
in whole or in part. It is not an Act to absolve a non-displaced person of any of his 
liability.” 
and refused to speculate as to whether the Displaced Persons (Debt Adjust- 
ment) Act has or has not provided for the particular case of hardship against 
a displaced person who may be required to contribute. In answer to the argu- 
ment that the two proceedings may result in two inconsistent decrees the learn- 
ed Chief Justice said (p. 272): 

“.. df such an inconsistency is unavoidable, the Court must face it, but certainly should 
not avoid an inconsistency at the cost of the vested rights of the creditor to enforce his debt 
against a non-displaced person.” 


8 (1955) 58 Bom. L.R. 267. 
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Accordingly, we do not see any reason why the mortgagee should be made to 
suffer for the purchasers’ benefit, they being non-debtors they are not entitled 
to any reduction of the debt. 

Mr. Bhasme is in the happy position of urging, and we think rightly, that 
in any event since the decree was made against the defendants it is not per- 
missible now for them to contend in execution proceedings that the decree cannot 
be executed to its full extent. The decree must be excuted according to its 
tenor and the Court cannot refuse to do so. He is supported in this contention 
by the decision in V. Ramaswamt Aiyyangar v. T. N. V. Kailasa Thevar. 

In the result the appeal fails and is dismissed. There will, however, be no 
order as to costs. ` 
4 Appeal dismissed. 


Before Mr. Justice Patel and Mr. Justice Shah. 
THE USHA PRINTS INDIA PRIVATE LIMITED 


v. 
THE EMPLOYEES STATE INSURANCE CORPORATION." 


Employees’ State Insurance Act (XXXIV of 1948), Sec. 2(12)—Factories Act (LXIII of 
1948), Sec. 2(g)—Boriler used in factory in manufacturing process to drive hot steam 
to dry cloth—Whether process carried on with aid of “power” within s. 2(12) of 
Act XXXIV of 1948—“Power’ whether wcludes use of electrical energy for any 
process. 

Where a boiler was used to generate steam and a constant pressure in the boiler 
drove the hot steam through pipes to the drying tables in a factory where drying pro- 
cess in relation to cloth was carried on, Held that the process was carried on with the 
aid of “power” within the meaning of the word in $. 4(12) of the Employees’ State 
Insurance Act, 1948.’ 

r Doswell v. Cowell,’ referred to. 

The word “power” in s. 2(12) of the Employees’ State Insurance Act, 1948, includes 

the use of electrical energy for any process though not for driving any machinery. 


Tur facts appear in the judgment. 


B. D. Bal, with Narendra K. Desai, for the appellants in both. 
M. V. Jayakar, for respondent No. 1 in both. 


PATEL J. These two appeals arise out of applications made by the Employees’ 
State Insurance Corporation, Bombay, to recover from the appellants before 
us various sums of moneys as employees’ contribution to the insurance fund 
for two different periods. 

Appeal No. 476 arises out of an application No. 39 of 1960 whereas Appeal 
No. 477 arises out of application No. 130 of 1960. In the first application the 
claim is Rs. 11,877 for the period commencing from September 29, 1957 to 
October 81, 1959, and in the second the amount claimed is Rs. 5,882.50 nP. 
for the period commencing from November 2, 1959 to September 30, 1960. 

The allegation’ is that in one compound the two following factories are 
working: Usha Dyeing, Bleaching and Printing Mills (Private) Ltd., and Usha 
Prints India (Private) Ltd., and they constitute one factory as defined in sub-. 
s. (12) of s. 2 of the Employees’ State Insurance Act, 1948. Usha Dyeing, 
Bleaching & Printing Mills (Private) Ltd., which we will hereafter call ‘‘the 
Dyeing Co.’’, was made opponent No. 1 and Messrs. Usha Prints India (Private) 
Ltd., which we will hereafter call ‘‘Usha Prints’, was made opponent No. 2. 


"Decided, Apri 4, 1963. First Appeal No Bombay, in Applications Nos. 120 of 1957, 39 
476 of 1961 (with First Appeal No. 477 of 1961), and 130 of 1960. 
against the order p by V. B. Potdar, 1 (1906) 95 L.T. 38. 
Judge, Employees State Insurance Court, 
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It was alleged that opponent No. 1 paid the employees’ contribution in respect: 
of employees of opponent No. 1 but did not pay the contribution regarding the 
employees of opponent No. 2. 

The entire cause of action was adumbrated in detail in an earlier application, 
which is Application No. 120 of 1957, in respect of a period commencing from 
November 27, 1954 to September 28, 1957, which was also heard along with 
these two applications. In that application the Dyeing Co. only was made a 
party and the Usha Prints was made a party subsequently in 1959. The details 
of the allegations are to be found in para. 3 of that petition. It wasahere alleg- 
ed that the Usha Prints were situated in the same premises as the Dyeing Co., 
that the employees of the Usha Prints are engaged in the work which is ordi- 
narily the part of the work of the Dyeing Co. or is preliminary to that work 
or is incidental to that work. They keep a common stock of stores and chemi- 
cals for both the concerns, that there is a common sizing plant for both the 
eoncerns and there are two water extractors run by power and owned by Usha 
Prints and are used by both the concerns. In the same premises is carried on 
the work of ironing by Usha Prints and: the rolling of the plain dyed cloth of 
Dyeing Co. and packing of the finishing goods is done by Usha Prints. The 
processes of bleaching, dyeing and printing of both the concerns are continu- 
ous and common, Sizing process is also common and that steam was utilised. 
from a boiler for the purpose of Usha Prints for the drying of the printing 
material. 

The opponents denied their liability. They admitted that the compound is 
owned by Lalchand Daulatram, a private partnership, who also origi- 
nally owned printing and dyeing works as private concerns. Usha Prints was 
first formed and Dyeing Co. was formed afterwards in 1948. They also stated 
that there are other private companies also in the same compound but all 
the four companies are owned by the same family. They, however, contended 
that each of these concerns is a separate concern, that accounts are separately 
maintained and the business is separately done. It was said that 
the boilers in question belong to the Dyeing Co. but steam was purchased by 
the Usha Prints from the Dycing Co. and was conveyed in pipes from the pre- 
mises of the Dyeing Co. to the premises of the Usha Prints to the printing 
tables. The steam was discharged under the plates of the printing tables thus 
heating the plates for the purpose of drying the prints. 

The learned trial Judge did not accept the contention of the applicant that 
a water extractor run by power was used by Usha Prints. The learned Judge 
held that the steam which was carried under the drying tables was the only 
power used in the present case. The learned Judge also held that the steam 
which is transmitted through pipes was not transmitted by means of human 
or animal agency must be considered to fall within the words ‘‘mechanically 
transmitted’’ and he, therefore, held that Usha Prints was liable for the con- 
tribution to the fund. It directed Usha Prints to pay Rs. 11,252 in Appli- 
cation No. 39 of 1960 and Rs. 5,382.50 in Application No. 130 of 1960. 

Mr. Bal argued that steam by itself tan never be regarded as power 
and, if that is so, the premises of Usha Prints do not fall within the meaning of 
the ‘‘factory’’ as contained in the Employees’ State Insurance Act, 1948. ‘‘Fac- 
tory’’ is defined by cl. (12) of s. 2 to mean 

“ ..any premises including the precincts thereof whereon twenty or more persons 
are working or were working on any day of-the preceding twelve months, and in any 
part of which a manufacturing process is being carried on with the aid of power...” 
The question in the present case is whether a manufacturing process is being 
carried on with the aid of ‘‘power’’. There is no doubt—and it is admitted— 
that manufacturing process is being carried on. It is, however, contended that 
in the Usha Prints only hand-printing is done and no power is used. The 
answer that is made on behalf of the applicant is that use of steam for the 
drying process amounts to the use of power and, therefore, manufacturing pro- 
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cess is carried on with the aid of power. We agree that steam by itself can- 
not be regarded as power. Though gaseous it is as much tangible as water, 
It cannot be contended that water by itself can be regarded as power for its 
use might make every restaurant and hotel a factory. In each case it is the 
way in which the steam or the water is used that has to be considered. The 
case of Doswell v. Cowell’ relied upon by Mr. Jayakar brings' out the distine- 
tion stated above. In that case steam under pressure was used for injecting 
water into the boiler which generated the steam and hence it was held that the 
premises wege a factory. 

The residuary definition cl. (12) of s. 2 says that the expressions ‘‘manu- 
facturing process’’ and ‘‘power’’ shall have the meanings as are assigned to. 
them in the Factories Act, 1948. In order to find whether power is used in, 
Usha Prints, we must go to the definition contained in the Factories Act, 


Clause (g) of s. 2 of the Factories Act, 1948, defines ‘‘power’’ to mean 

“| ..electrical energy or any other form of energy which is mechanically transmitted: 
and is not generated by human or animal agency;” 
The question is whether the present case falls within this definition. Mr. Bal 
plausibly argued that steam like water is a tangible thing which can be seen 
and felt by anyone and every one. Mere use of steam or water cannot be re> 
garded as use of power even if it is used for the manufacturing process. We- 
agree that if that were so, the case would clearly have been out of the Act. On 
the other hand, one must bear in mind that the word ‘‘power’’ includes any- 
other form of energy which must be transmitted mechanically. It cannot be 
gainsaid, and would be proved to be so by any elementary book of science, that. 
heat is always considered to be a form of energy. In the present case the heat 
energy is transmitted to the drying tables through the vehicle of steam, 
though it need not always be so. Even (hot) air can transmit heat for the 
same purpose. In the present case, a boiler is useđ to generate steam and the- 
pressure in the boiler drives the hot steam through pipes to the drying tables. 
Since steam in the boiler is not generated by human agency, the only ques- 
tion is whether it is transmitted mechanically. According to science of ele- 
mentary mechanics, mechanical process of transmission may consist of a sudden. 
or steady pull from the front or a sudden or steady push from behind. In the. 
present case if constant pressure is maintained in the boiler which transmits. 
the steam and along with it the heat energy to the printing tables then it 
follows that the definition is satisfied. 


Tt is true that in the application there was nothing to show the capacity of 
the boiler or the pressure under which it worked. But some of the admissions 
made by the opponents clearly showed that boiler was being worked not only 
for the Usha Prints but also for Dyeing Co. It could not, therefore, have been 
a small boiler. In order that effective justice may be done, we thought it pro- 
per to take additional evidence under our powers under O. XLI, r. 27, of the 
Civil Procedure Code and we, therefore, called upon the appellants to pro- 
duce one of the Directors and the Boiler Attendant to give evidence in Court. 
We also directed the appellants to produce the licence or licences in respect of 
the boilers utilised by the Dyeing Co. 


Mr. Om Prakash Mehra, one of the Directors of Usha Prints, gave evidence. 
and he said steam is led to Usha Prints by means of pipes but the boiler be- 
longs to the Dyeing Co. and that the boiler is licensed by the Boiler Inspector. 
The Usha Dyeing Co. employs a Boiler Attendant and that the pressure in the. 
boiler was known only to the attendant. The Boiler Attendant, Kalamiya 
Aminalla, produced the licences for the three boilers in use and said that the pres-. 
sure of the boilers can be over 100. lbs. but the usual working pressure is about 
80 or 85 Ibs. This statement is confirmed by the licences which we have exhi- 
bited as exhs. 1, 2 and 3 in appeal. We must, therefore, hold that power is. 


1 (1906) 95 L.T. 38, 
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used in the manufactaring process and accordingly the appellants are bape 
to contribute towards the employees’ insurance fund. 

There was a second branch of argument of Mr. Jayakar which did not re- 
quire the consideration whether the heat of the steam was power employed in 
the Usha Prints. It was alleged in the application as mentioned earlier that 
‘the printing work of Usha Prints was ironed in the same premises and it is 
argued that since electrical power is used for that purpose, even if we had not 
rejected the earlier contention Usha Prints must fall within the definition of the 
word ‘‘factory’’ as contained in the present Act. In this connectiog Mr. Jugal- 
kishore Lalchand admitted in his evidence that ironing of the Usha Prints was 
done by a contractor and it is done by electrical iron. He also admitted 
in further cross-examination that the sketch produced by the Inspector cor- 
rectly represented the departments of the Usha Prints and the Dyeing Co. 

Now, the sketch is given at p. 37 of the record which shows that one parti- 
cular shed has got three sections entrance to each of which is common. In the 
‘first section ironing work is done for Usha Prints, in the second section which 
is in the centre the dyeing cloth of Usha Dyeing Co. is rolled and in the third 
section the finished goods of Usha Prints are packed. It may be that for the 
sake of convenience different sheds are made but that does not necessarily show 
that these are completely disconnected processes. Both the ironing and pack- 
ing for Usha Prints are done in the same shed and we do not see why we should 
regard it as a separate process belonging to a separate person. 

It is very vehemently argued by Mr. Bal that the ironing is done by a special 
contractor who does not only the ironing of Usha Prints but also of others and, 
therefore, it cannot be regarded as a department of Usha Prints. Even assum- 
ing that for the sake of convenience a private contractor is employed, even s30 
it is impossible to hold that the ironing department is not a part and parcel of 
Usha Prints. In a large number of factories for great many reasons contrac- 
‘tors are employed to do certéin portion of the work but they are dircctly under 
the supervision of the managers of the factory. Unless clear proof were afford- 
æd which showed that this contractor had nothing to do with the Usha Prints, 
that he was never under the control of the managers of the Usha Prints and he 
‘was so completely an independent contractor that he must be regarded as 
separate entity, inference must necessarily be that the ironing department is 
a part and parcel of the Usha Prints. As admitted, Usha Prints uses elec- 
trical energy for the purpose of ironing and though ordinarily mere use of 
‘electrical energy may not be regarded as bringing the case under the Act, since 
the Factories Act defines the word ‘‘power’’ to mean electrical energy, the 
use of this energy for any process though not for driving any machinery must 
bring the case within the definition. On this ground also we must hold that 
the appellants are liable to make the contribution. 

It was argued by Mr. Bal that to call upon them to contribute to the fund 
for such a long period after so many years would be doing injustice since they 
have not recovered pose contributions from their employees. In our view, 
that does not alter question of liability if the appellant is liable in law. 
Even otherwise, the first application was made in 1957 for the period com- 
-mencing from November 27, 1954 to September 28, 1957, first against the Usha 
Dyeing Co. and later on against the Usha Prints. The appellants had notice 
that a claim was being made against them for contribution under the Act. It 
is not, therefore, as if the appellants have been taken by surprise when the pre- 
“sent applications were made for the period commencing from September 29, 
1957 to October 31, 1959. Under these circumstances, in our view, there is 
no such injustice that the Court should dismiss these applications only on the 
ground of delay. The question that the delay was wrongly condoned by the 
-trial Judge has not even been argued before us. 

In the result, the appeals fail and are dismissed with costs. 

Appeals dismissed. 
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PESUMAL DHANMAL ASWANI 
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THE NEW ASIATIC INSURANCE CO. LTD.* 


Motor Vehicles Act (IV of 1989), Secs. 94, 95, 96— Defendant driving car belonging to 
another gnd causing injuries to plaintiff—Plaintif filing suit for damages against 
‘defendant and issuing notice under s. 96(2) to insurers of car—Insurance cover in- 
demnifying driver if not entitled to indemnity under other policy—Clause in policy 
that insurers not relieved of their liability if liable under s. 96—Defendant insured 


with other insurers and policy containing vehicle extension clause—Whether notice 
Hable to be discharged. 


The plaintiff filed a suit against the defendant for damages for injuries suffered by 
him as a result of rash and negligent driving of a motor car by the defendant. The 
defendant had driven the car with the consent and knowledge of the owner of the 
car who was insured in respect of the car. Under the driver extension clause contained 
in the insurance policy the insurance cover was extended to any driver who was not 
the owner of the car and indemnified him if he was driving the motor car on the 
order of the insured or with his permission provided that he was not entitled to in- 
demnity under any other policy. By a non-avoidance clause in the policy it was 
provided that: “Nothing in this policy or any endorsement hereon shall affect the 
right of any person indemnified by this policy or any other person to recover an 
amount under or by virtue of the provisions of the Motor Vehicles Act, 1989, section 
86.” The defendant was also insured with another company in respect of a car 
owned by him whose policy contained a vehicle extension clause which indemnified 
him while he drove personally a private motor carenot belonging to him and not 
hired to him under a hire-purchase-agreement. The plaintiff gave a notice to the 
insurance company with which the car involved in the accident was insured, under 
s. 98(2) of the Motor Vehicles Act, 1989. On the question whether the notice was 
liable to be discharged, the Company contended that the insurance policy issued by 
it did not cover the defendant because of the proviso contained in it:— 

Held, that inasmuch ag the policy issued to the defendant by the other company 
which had insured him, had not insured him in respect of the vehicle which was in- 
volved in the accident but had insured him in respect of another vehicle, it was not 
covered by s. 95(1) and consequently by s. 96(1) of the Motor Vehicles Act and that 
company was not affected by the notice issued under s. 96(2) of the Act, and Ee 

that the statutory liability under s. 96 attached only to the company with which 
the car involved in the accident was insured and therefore the non-avoidance clause 
in the policy issued by the company applied notwithstanding the avoidance clause 
contained therein. 

Held further that as the proviso contained in the policy sought to avoid a liability 
covered by s. 95(1)(b) of the Motor Vehicles Act, it was ineffective so far as the 
plaintiff was concerned. 


On March 13, 1958, one Pesumal (defendant) took Meherotra and Murli 
on a motor drive from Bombay to Poona in a ear belonging to Shamdas. The 
defendant drove the car with the consent and knowledge of Shamdas. On the 
Bombay Poona Road the car collided with a motor truck and as a result of the 
accident Meherotra died on the spot and Murli received serious injuries. The 
heits of Meherotra and Murli filed suits against the defendant claiming dama- 
ges from him alleging that he had driven the car rashly and negligently. 

The heirs of Meherotra and Murli then got a notice issued to the New Asiatic 
Insurance Co. Ltd. under s. 96(2) of the Motor Vericles Act, 1939, as the Com- 
pany had insured Shamdas in respect of the car which was driven by the de- 


* Decided, April 8, 1963. O.0.J. Appeals Nos. 10 and 11 of 1962; Suits Nos. 70 and 71 of 1959. 
B.LR.-—45. 
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fendant. The Company took out a Chamber Summons for discharge of the 
notice. The Chamber Summons was heard by Tarkunde J. who discharged 
the notice, observing in his judgment, delivered on December 12, 1961, as 
follows :— : ' 


TARKUNDE J. On the merits, it was contended by Mr. Sorabjee, and by 
Mr. Parpia ‘who appeared for the defendant, that the proviso in the afore- 
said ‘‘Other Driver Extension Clause’’ (clause 3 of section II of the policy) 
to the effect that a driver driving the car on the insured’s order or with.his 
permission shall be indemnified provided that such driver ‘‘is not entitled to 
indemnity under any other policy’’, is of no effect as against the plaintiffs in 
the two suits by virtue of the provisions of sub-s. (3) of s. 96. Sub-section (3) 
of s. 96 runs as follows: 


“Where a certificate of insurance hag been issued under sub-section (4) of section 
95 to the person by whom a policy has been effected, so much of the policy as purports 
to restrict the insurance of the persons insured thereby by the reference to any condi- 
tions other than those in clause (b) of sub-section (2) shall, as respects such liabilities 
as are required to be covered by a policy under clause (b) of sub-sectlon (1) of section 
95,-be of no effect; 

Provided that any sum paid by the insurer in or towards the discharge of any 
liability of any person which is covered by the policy by virtue only of this sub-section 
shall be recoverable by the insurer from that person.” . 

In terms this sub-section takes away the effect of certain portions of an in- 
surance policy in so far as those portions purport ‘‘to restrict the insurance 
of the persons insured thereby’’. If the defendant in the two suits had been 
one of the persons insured by the policy issued by the petitioners, and if the - 
petitioners were trying to restrict the insurance of the defendant by reference 
to certain conditions, sub-s. (3) of s. 96 might have prevented them from 
baving recourse to those conditions in so far as the defendant’s liability to- 
wards the plaintiffs in the two suits is concerned. It is true that, when an 
insurance company issues a policy in favour of a certain person in respect 
of a certain car, the policy may insure not only the person in whose favour it 
is issued, but also other persons such as his servants, friends or relations who 
drive the car. But no section in the Motor Vehicles Act makes it incumbent 
on insurers to insure not only the person to whom the policy is issued, but also 
other persons who might drive his car. That result is brought about, not by 
specifying what types of policies should be issued by insurers, but by provid- 
ing in s. 94 of the Act that no person shall use, except as a passenger, or allow 
any person to use a motor vehicle unless there is in force in relation to the use 
of that vehicle by that person or that other person, as the case may be, a policy 
of insurance complying with the requirements of Chapter VIII of the Act. 
Breach of s. 94 is punishable under s. 125 of the Act, so that it is necessary for 
car owners, for the protection of themselves and their servants, friends and 
relations, to have policies having the usual ‘‘Other Driver Extension Clause’’ 
and ‘‘Other Vehicle Extension Clause’’. The requirements of insurance poli- 
cies have been specified in s. 95 of the Act, and they do not include any re- 
quirement to the effect that the indemnity under the policy must extend to 
servants, friends and relations of the insured, when they drive that particular 
ear, or that it must extend to the insured when he drives any other car. Then 
sub-s. (2) of s. 96 specifies the defences which may be taken by an insurer 
in a suit brought against a person insured by the policy; and sub-s. (3) of 
s. 96, on which Mr. Sorabjee and Mr. Parpia relied, provides in effect that the 
insurance of any person insured by the policy shall not be restricted by con- 
ditions which go beyond the possible defences which are allowed to the insurer 
under sub-s. (2) of s. 96. It must follow that, if the petitioners are not the 
insurers of the present defendant, they are neither covered by sub-s. (2) of 
s. 96 nor affected by sub-s. (3) of that section. In other words, the conditions 
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which are rendered partially inoperative by sub-s. (3) of s. 96 do not relate 
ito the question as to who are actually insured by a policy, but are confined to 
those terms which restrict the indemnity granted to those who are so insured. 

I must, therefore, hold that the proviso in the ‘‘Other Driver Extension 
Clause” (clause 3 of Section II) in the policy issued by the petitioners is not 
rendered inoperative by s. 96(3). 


Reliance was placed by Mr. Sorabjee on the decision of a single Judge of 
the Ma High Court in the Mad. Motor Insurance Co. v. Mohd. Mustafa 
Badsha.' that case, an accident had occurred after a car had been trans- 
ferred by the owner, but before the transfer of the insurance policy had taken 
place, and a question arose for the decision of the Court whether the policy had 
lapsed merely on the transfer of the ownership of the vehicle. It is clear from 
the judgment that there was no clause in the policy which made the policy 
void on the transfer of the car. The learned Judge who decided the case 
observed that, even assuming that the transfer of the car enables the insurer 
to avoid or cancel the policy as against the owner, the terms of s. 96(/) re- 
quire the insurer to discharge the liability for damages to the victim of the 
accident. I do not find that the decision supports in any way the arguments 
advanced by. Mr. Sorabjee. 

Reliance was placed by Mr. Parpia, on behalf of the defendant, on the deci- 
sions in Gale v. Motor Union Insurance Co., Loystst v. General Accident, Fire 
and Isfe Assurance Corporation? and Weddell v. Road Transport and General 
Insurance Co.3 These cases deal with a situation in which the ‘‘Other Driver 
Extension Clause’’ in one policy and the ‘‘Other Vehicle Extension Clause’’ 
in the other policy are both subject to a proviso that the clause would be ope- 
rative only if the person concerned is not entitled to indemnity under any 
other policy. It was held in these cases that, on construction of the two clauses 
in the two policies, the relevant clayse in each policy which was expressed to 
be cancelled by the co-existence of the relevant clause in the other policy should 
be excluded from the category of co-existing cover, so that both the clauses 
were operative without their proviso and both the insurers ‘were liable rateably 
to indemnify the insured. The condition in one policy that the insured was 
not entitled to indemnity if he was insured under any other policy was held 
to be rendered inoperative on account of existence of a similar condition in 
the relevant clause of the other policy. In the present case, whereas the 
‘‘Other Driver Extension Clause’’ (clause 3 of section II of the policy) is con- 
ditional on the driver of the car being not entitled to indemnity under any 
other policy, there is no condition in the ‘‘Other Vehicle Extension Clanse’” 
(clause 4 of Section II) to the effect that the insured would be indemnified 
while driving some other car if he were not entitled to indemnity under any- 
other policy in respect of his driving that other car. The defendant is un- 
conditionally indemnified by the policy issued in his favour by the Indian Trade. 
& General Insurance Co. Ltd. in respect of the accident caused. by the Chev- 
rolet car while he was driving it, and that being so, the policy issued by the 
petitioners in favour of the owner Shamdas Asvani in respect of that car did 
not insure and indemnify the defendant. 

In the result, I hold that the notices issued on the petitioners in the two- 
suits under s. 96(2) of the Motor Vehicles Act, 1939, require to be set aside... 


The defendant appealed. 
Appeal No. 10 of 1961: 
M. R. Parpia, for the appellant. 


H. Q. Advan4, for respondent No. 1. 
S. J. Sorabjt, for respondents Nos. 2 to 7. 


1 [1960] II M.L.J. 202. 3 [1932] 2 K.B. 563. 
2 [1928] 1 K.B. 359. 
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Appeal No. 11 of 1962: 


M. R. Parpia, for the appellant. 
H. G. Advani, for respondent No. 1. 
D. M. Rege, for respondent No. 2. 


PATEL J. These two appeals, Nos. 10 and 11 of 1962, arise out of two snits 
Nos. 70 and 71 of 1959 filed by the heirs of one Daooji Radhamohan Meherotra 
and by one Murli Dholandas respectively for damages in respect ofea car acci- 
dent which resulted in the death of Daooji and serious injury to Murli while 
the car was being driven by the defendant Pesumal. 


The short facts are that both the deceased Meherotra and Murli Dholandas 
accompanied the defendant on March 13, 1958, on a motor drive from Bombay 
to Poona by a motor car belonging to one Shamdas Nathumal Asvani. The 
defendant was in charge of the car and he was.driving it with the consent and 
knowledge of Shamdas Nathumal Asvani. The plaintiffs allege that he was 
driving it rashly and negligently and while doing so, between mile-stones 93 
and 94 there was a collision between the car and a motor truck bearing No. BYT 
2216 as a result of which Meherotra died and Murli Dholandas suffered severe 
injuries. The heirs of Meherotra, and the injured Murli Dholandas have filed 
these two suits respectively and claimed damages from the defendant. y 


The plaintiffs got a notice issued to the New Asiatic Insurance Co. Ltd. under 
s. 96(1) of the Motor Vehicles Act since this company had insured Asvani 
Jim respect of the car which was being driven by the defendant. After the 
notice was received, the New Asiatic Insurance Co. took out a Chamber Summons 
for the discharge, of the notice. It came before Mr. Justice Tarkunde who agreed 
with its contentions and discharged the notice. The defendant Pesumal has 
appealed against the order of the learned Judge. 


The contention urged on behalf of the insurer was that the insurance policy 
did not cover the defendant because of the proviso contained in cl. 3 which was 
a driver extension dlause. Clause 3 reads thus: 

“In terms of and subject to the limitations of the indemnity which, is granted by 
this section to the insured the Company will indemnify any driver who is driving the 
Motor Car on the Insured’s order or with his permission provided that such Driver— 

(a) is not entitled to indemnity under any other policy.” 

We may call this proviso the avoidance clause. The insurer-respondent places 
reliance on this clause. Clause 3 extends the insurance cover to any driver 
who is not the owner of the car and indemnifies him if he is driving the motor 
car on the order of the insured or with his permission provided that he is not 
entitled to indemnity under any other policy. Clause 4 is the vehicle exten- 
sion clause which indemnifies the insured, in the present case the owner of the 
ear which was involved in the accident, whilst he drove personally a private 
motor car not belonging to him and not hired to him under a hire-purchase 
agreement. At the relevant time the defendant himself was insured in respect 
of a car owned by him with the Indian Trade and General Insurance Co. Ltd. 
whose policy also contained similar vehicle extension clause. Because of the 
indemnity provided by the vehicle extension clause in his policy in ee of 
his own vehicle with Indian Trade and General Insurance Co. Ltd. the res- 
pondent plausibly contended that it was discharged from all liability under 
cl. 3 of the policy issued by it. The learned Judge relied upon the proviso con- 
tained in cl. 3 of that policy and held that as the defendant was insured by 
the Indian Trade & General Insurance Co. by its cl. 4 in respect of a car not 
belonging to him, the respondent Company, i.e. the New Asiatic Insurance Co. 
Ltd., was relieved of its liability to indemnify the defendant. 


It may, however, be noted that the attention of the learned Judge does not 
seem to have been invited to one important clause in the policy. That clause 
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is contained in section III of the policy at p. 70 of the Paper Book in Appea¥ 
No. 10 of 1962 and reads as follows: 

“Nothing in this Policy or any endorsement hereon shall affect the right of any 
person indemnified by this Policy or any other person to recover an amount under or 
by virtue of the provisions of the Motor Vehicles Act, 1939, section 96. 

But the Insured shall repay to the Company all sums paid by the Company whick 

the Company would not have been liable to pay but for the said provisions.” 
We may adqvisedly call this clause the non-avoidance clause. It is clear from 
this clanse that if under s. 96 of the Motor Vehicles Act the respondent com- 
pany is liable to the plaintiffs then nothing contained in the policy will relieve 
it of its liability. The question, therefore, whether the proviso in cl. 8 of the 
policy is void is irrelevant if we come to the conclusion that the respondent- 
company is liable under s. 96. 


In order to consider the liability of the Insurance Companies, one has to 
consider the’ scheme of Chapter VIII of the Motor Vehicles Act and parti- 
cularly that of ss. 94, 95 and 96. Heading of the Chapter is ‘‘Insurance of 
Motor Vehicles”. Section 94 makes it an offence for any person who uses a 
vehicle except as a passenger or who causes or allows any other person to use 
a motor vehicle in a public place unless there is in force in relation to the use 
of the vehicle by that person or that other person a policy of insurance which 
complies with the requirements of that Chapter. By the very language, the 
section requires that there must be an insurance policy in relation to the vehicle 
which is being used and not that a driver is insured against claims for damages 
in respect of any vehicle whether used or unused. Section 95 which lays dowr 
the requirements of the policy, by cl. (b) of sub-s (/), requires that the policy 
must insure the person or classes of persons against any liability which may be 
incurred by them in respect of death or bodily ipjury to any person caused 
by or arising out of the use of the vehicle in a public place. Again, the em- 
phasis is on the use of the vehicle and not on the use of any vehicle. Sub- 
section (2) provides the nature of the liability that is required to be covered 
by the insurance policy. Sub-section (5) of s. 95 creates an absolute liability 
in the insurer to indemnify the persons insured in respect of the liability cover- 
ed by the policy notwithstanding anything contained anywhere in any law. 
Section 96 makes the insurer liable on judgment as if he were a judgment- 
debtor, if recovered against the insured or against the class of persons insured 
by the policy in respect of liability covered by s. 95(/)(b) on certain conditions 
being satisfied. Sub-section (2) of s. 96 lays down the conditions for such 
liability and also enumerates the defences which are open to the insurer to take 
if it brings itself on record as a defendant in pursuance of a notice to be issued 
under the earlier part of sub-s, (2). 


Reading the sections together it is clear that the insurance is required by 
s. 95(7) to be in respect of the vehicle which is being used and while driving 
which the accident is committed. Mere insurance of the driver of a vehicle 
without reference to the use of any particular vehicle against claims made 
against him by reason of an accident that he may commit does not, in our opi- 
nion, make the insurer liable directly to the person who has suffered the injury. 
The liability of the insurer arises only if it has insured the driver in respect 
of the vehicle by the use of which the accident is committed. That being so, 
inasmuch as the policy issued by the Indian Trade and General Insurance Co. 
Ltd. by el. (4) insured the defendant not in respect of the vehicle which was 
involved in the accident but in respect of another vehicle it would not be cover- 
ed by s. 95(/) and consequently by s. 96(7), and that company would not be 
affected by the notice issued under sub-s. (2) of s. 96. The statutory liability 
under s. 96, in our opinion, attaches only to the respondent company. Thus, 
the respondent company being liable under s. 96 the non-avoidance clause ap- 
plies notwithstanding the avoidance clause contained in ,the proviso to el. 3 
of the policy. It is possible that as between the respondent and the appellant- 
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defendant, the latter may be liable to repay any sum which the respondent 
company may be required to pay to the plaintiffs in these suits. That, how- 
ever, is not a matter to be decided in the present proceeding and we do not 
express any opinion on that question. 


Even apart from this non-avoidance clause, s. 96(3) is a complete answer to 

the respondent company’s challenge to the notice. Section 96(3) provides: 
“Where a certificate of insurance has been issued under sub-section (4) of section 

95 to the person by whom a policy has been effected, so much of the policy as purports 
to restrict the insurance of the persons insured thereby by reference to any conditions 
other than those in clause (b) of sub-section (2) shall, as respects such liabilities as are 
required to be covered by a policy under clause (b) of sub-section (1) of section 95, be 
of no effect:” 
It is clear from the wording of this clause that any condition restricting or 
avoiding the statutory liability of the insurer as provided in cl. (b) of sub-s. 
(1) of s. 95 which is not one of the conditions specified in cl. (bY of s. 96(2) 
must be regarded as ineffective for the purposes of the Act, though it may be 
binding between the company and the persons insured. Now, the only condi- 
tions mentioned in cl. (b) of sub-s. (2) of s. 96 are three: (i) that which ex- 
cludes the use of the vehicle for hire or reward if the policy does not cover the 
risk and use for organised racing or speed testing; in the case of public service 
vehicle a purpose not permitted by the permit; (ii) that which excludes driving 
by a named person or persons or by any person who is not duly licenced or 
by a disqualified person during the period of disqualification; (iii) that which 
excludes liability for injury which is caused by or is contributed to by condi- 
tions of war, riot or civil commotion. It cannot be gainsaid that the avoidance 
clause in the policy in the present case is not covered ‘by any of these conditions 
and that is not even the cqntention of the respondent company. Since that 
clause seeks to avoid a liability covered by s. 95(1)(b) it is ineffective, so far 
as the plaintiffs are concerned. 


Mr. Advani, however, argued that sub-s. (3) of s. 96 avoided such conditions 
às were contrary to those contained is s. 96(2) (b) and that the clause with 
which we are concerned was not in any manner in conflict with any of those 
conditions and that, therefore, sub-s. (3) of s. 96 could not apply. We are 
afraid, we cannot accept his contention for the obvious reason that the clause in 
‘question provides a condition ‘‘other than those in clause (b) of sub-section (2) 
of section 96’’. In order to accept the argument we will have to substitute 
‘different words for the words actually used in the provision for whieh there 
is no justification. 

It was then contended that the proviso (avoidance clause) created a situation 
similar to the one where a person was not insured at all and, therefore, the res- 
pondent was not liable. According to the learned counsel, it is not compulsory 
under s. 94 or s. 95 for the insurance company to insure a driver of a vehicle while 
insuring the motor car and its owner and the effect of the avoidance elause in el. 
(3) is much the same as if the insurance company had not agreed to indemnify 
the driver in which case, it is argued, no notice could have been sent to the insur- 
ance company. It seems the argument found favour with the learned Judge. We 
may, however, answer it by an analogy that no insurance company is bound to 
insure any owner of a motor vehicle. If an owner drives a motor vehicle which 
is not insured, he is liable to penalty but in the nature of things, no insurance 
company can be made liable. That, however, is not the question. The question 
is, having issued the policy, whether the respondent is entitled to impose any 
condition in the policy which in any manner restricts the cover of the insurance, 
and if it cannot be permitted to do so in the case of the owner of the ear, it 
cannot certainly be asserted that it can be permitted to do so in the ease of 
any other class of drivers in respect of whom the policy covers the risk, in both 
eases by reason of s. 96(3). 
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The learned Judge says in his judgment: 

. “Sf the defendant...had been one of the persons insured by the policy issued by 
the petitioners... sub-s. (3) of s. 96 might have prevented them from having recourse 
to those conditions...” 

With respect, it may be that the policy was issued to Asvani but as a driver of 
the vehicle, the defendant has been insured by the respondent. If the de- 
. fendant had not got a car of his own and did not hold an indemnity in respect 
of such a gar it could not have been said that the respondent had not insured 
the defendant. The section itself distinguishes between the ‘‘person to whom 
policy is issued” and ‘‘persons insured” and the defendant falls in the latter 
class, The learned Judge further on says that s. 95 does not require that the 
policy must extend to other drivers. It must be noted that s. 94 refers to the 
persons to be insured and s. 95 refers to the liability required to be covered. 
Both enable the insurer to extend the indemnity to other driver and if the 
indemnity is so extended the case falls within s. 96(J) and the company be- 
comes liable and s. 95(/) (b) is not relevant except for determining whether the ` 
indemnity under the policy falls within the ambit of that section. The conten- 
tion that the defences available to the insurer control the terms of the policy 
is also unsound. It does not affect the question of liability. Under s. 96(3) 
requirements for its applicability are that (7) a certificate must have been issued 
to the person who has effected the insurance, and (2) restrictions of the in- 
surance of the persons insured other than those in el. (b) of sub-s. (2) of s. 96. 
As we have pointed out, the defendant is one of the class of persons insured and 
avoidance clause being not one of the conditions in el. (b) of s. 96(2), s. 96(3) 
applies. 

It was strenuously urged by Mr. Advani on behalf of his client that the scheme 
of ss. 94, 95 and 96 was not to require the insurance of any particular ‘class of 
persons in connection with the vehicle causing #he accident but if there was 
an insurance which indemnified either the owner or the driver against liability 
irrespective of the vehicle, then the conditions of the section were satisfied. To 
accept this argument would require our substituting for the word ‘‘the’’ ap- 
pearing in the words ‘‘use of the vehicle in a publie place’’ in cl.-(b) of s. 95(/) 
the word ‘‘a’’ or ‘‘any’’. We have not been pointed out either from the scheme 
of the Chapter or any part of the Motor Vehicles Act anything which could 
persuade us to do such violence to the language of the statute. Reasonably and 
fairly read, ss. 94 and 95 mean that the owner and the person who drives the 
car have io be insured in respect of the vehicle by the use of which accident or 
death occurs. We cannot, therefore, be justified in reading the section as con- 
tended for by Mr. Advani. 

Mr. Advani relied upon the view taken by the English Courts under ss. 35, 
36 and 38 of the Road Traffic Act, 1930. The view is that the extension in 
connection with a driver of a vehicle is qualified by a permissible provision re- 
quiring that the permitted driver does not himself hold a personal insurance 
policy. It is sufficient in this connection to point out that though ss. 35 and 36 
of the English Act so far as relevant are almost in similar terms as ss. 94 and 95 
of our Motor Vehicles Act, s. 38 is materially different from s. 96(3) of our Act. 

_ Section 38 of the English Act renders ineffective any condition in a policy 
providing for the avoiding of the liability in the event of specified thing being 
done or omitted to be done after the happening of the event giving rise to a 
claim under the policy in connection with the claims as are mentioned in para. 
(b) of sub-s. (7) of s. 36, which is entirely different from saying that no condi- 
tion which is not one of those in s. 96(2) (b) shall be effective in displacing the 
liability under s. 95(/). In our opinion, the view of the British Courts as 
aforesaid can, therefore, be of no assistance in the interpretation of the relevant 
provisions of the Indian statute. 

Lastly it is argued, which is almost an argument of despair, that the appeal 
by the defendant is incompetent. It is contended that the notice was got 
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issued by the plaintiff on the respondent company which was discharged by 
the order of the learned Judge, that the defendant could not in any way be 
said to be affected in his rights by the discharge of that notice and that, there- 
fore, he had no right to appeal. In this connection it is necessary to refer - 
to the defendant’s affidavit in answer to the Chamber Summons taken out by 
the respondent. In answer to a contention on behalf of the respondent, in 
para. 7 he denied, that the defendant was not entitled to an indemnity from 
the respondent or that he was not included within the class of persgns insured 
by it. He claimed to render both the respondent company as also his own 
insurance company liable for any decree or judgment that might be passed 
against him. Since to discharge the notice as against the respondent company 
would render his position very insecure in relation to the ultimate decree, it 
must be held that he is a person who is aggrieved, by the order made by the 
learned Judge and, therefore, entitled to appeal. 


In the result, prayers (a) and (b) of the Chamber Summons in both the 
‘snits will fail and are dismissed. The learned trial Judge before whom the 
Chamber Summonses will now be placed will hear them as regards the prayers 
(c) and (d) therein and make such orders as the justice of the cause may re- 
quire. Respondent No. 1 company will pay the costs of both the appeals and 
also of the hearing of the Chamber Summonses before the learned Judge as 
, directed by Mr. Justice Tarkunde by his order dated September 12, 1961. The 
costs will be Rs. 250 in each. Chamber Summonses’ costs to be paid to the plain- 
tiffs and the costs of the appeals to be paid to the appellant-defendant. Cross- 
objections of respondent No. 1 are dismissed with costs. Liberty to the ap- 
pellant’s attorneys to withdraw the amount of security furnished by him. 


Order accordingly. 


Solicitors for the appellants: Mulla & Mulla & Craige Blunt & Caroe. 
Solicitors for the respondents: Hiralal Shroff & Co.: Nandlal & Co. 


- APPELLATE CIVIL. 





Before Mr. Justice Patel and Mr. Justice Shah. 


RAMKISHORE PANDIT v. VIJAYABAHADURSINGH JAGTAPSINGH.* 

Presidency Small Cause Courts Act (XV of 1882), Sec. 41—Bombay Rents, Hotel and 
Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 28—Consent order in 
proceedings under s. 41 of Act XV of 1882 whereby sub-tenant to vacate premises with, 
liberty to file declaratory suit regarding his right of sub-tenancy against tenant-—Suit 
for declaration and injunction filed by sub-tenant in Bombay City Civil Court— 
Whether Court can entertain suit. 


In proceedings commenced under s, 41 of the Presidency Small Cause Courts Act, 
1882, by the plaintiff tenant against the defendant who claimed to be his sub-tenant, 
a consent order was made whereby the defendant had to vacate the premises in four 
months with liberty within this period to file a suit for declaration regarding his 
right of sub-tenancy in the premises. The defendant then instituted a suit against 
the plaintiff in the Bombay City Civil Court for a declaration that he was a sub- 
tenant of the premises and for an injunction restraining the plaintiff from executing 
the order obtained by him under s. 41 of the Presidency Small Cause Courts Act. On 
the question whether the Bombay City Civil Court had jurisdiction to entertain the 
suit:— 

Held, that the suit fell within the jurisdiction of the special Court created under 
s. 28 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, and 
the Bombay City Civil Court had no jurisdiction to entertain it, and 


*Decided, April 9, 1963. Appeal from Order No. 78 of 1963 with C.A. No. 765 of 1963. 
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that the special Court had jurisdiction to grant the injunction and also to make 
the declaration. : 

The special provisions of s. 28 of the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, over-ride those of the ‘Presidency Small Cause Courts Act, 1882, 
pro tanto notwithstanding the fact that in ss. 47 and 48 of the latter Act the High 
Court and the Bombay City Civil Court have been referred to in express words.These 
sections are procedural sections and the special Act is entitled to affect these sections 
even though the Presidency Small Cause Courts Act is a Central Act. 

Babul Bhurmal v. Nandram Shivram' and Harswarup Khannamal v. Nandram,* 
* followed. 

Madhavprasad Kalkaprasad v. Indirabai’ and Abdul Kayum v. Ebrahim, dissent- 
ed from. 

Importers and Manufacturers Ltd. v. Pheroze Framroze Taraporewala,’ Meher- 
singh Sethi v. Khurshed Satarawalla,’ Remon v. City of London Real Property Co. 
Ingram v. Egerton,’ Clout v. London and Provincial Stores Ltd. Govindram Sala- 
matrai v. Dharampal” and Jaswantlal v. “Western Comp., India”,” referred to. 


Tue facts appear in the judgment. 


D. A. Mundkar, for the petitioner. 
V. A. Nayak, with N. K. Sawant, for the opponent. 


PATEL J. This is an appeal from an Order refusing to grant an injunction in 
favour of the plaintiff applicant. The short facts are that the defendant is an 
employee of the Century Mills Ltd. and as such employee he is in occupation 
of the room in dispute belonging to the Century Mills. In or about August 
of 1958 the defendant allowed the plaintiff to stay with him, as he says, to 
facilitate medical treatment of his ailing wife. The plaintiff, however, there- 
after started asserting his sub-tenancy in respect ofthe room which jeopardized 
defendant’s own tenancy with the Century Mills. The defendant thereupon 
commenced proceedings under s. 41 of the Presidency Small Cause Courts Act 
in February 1960. The plaintiff filed his statement of defence on April 25, 
1960. On August 7, 1962, when the case reached hearing the parties obtained 
a consent order as follows :— 


“The defendant to vacate in four months. No order as to cosis. The defendant 

will be at liberty to file a suit for declaration regarding his right of sub-tenancy in the 
suit premises within the abovementioned period of four months.” 
After this consent order the plaintiff instituted a suit in the City Civil Court 
for a declaration that he was a sub-tenant of the suit premises and for an 
injunction restraining the defendant from executing the order obtained by 
him under g. 41 of the Presidency Small Cause Courts Act. He also applied 
for a temporary injunction which the learned Judge refused to grant. The 
learned Judge while passing the order observed ‘‘There is no doubt whatsoever 
that the plaintiff is entitled to maintain this suit under the said section,”’ 
presumably intending thereby to say that the plaintiff was entitled to main- 
tain the suit in the City Civil Court, but in view of the amended s. 47 of the 
Presidency Small Cause Courts Act LIX of 1953, which requires that if a de- 
fendant in an application under s. 41 of the Presidency Small Cause Courts 
Act intends to file a suit, he shall inform the Court of the same and immediately 
proceed to file the suit before filing his written statement, the learned Judge 
held that in view of the inordinate delay in bringing the suit, the plaintiff 
had disentitled himself to the interim injunction. The plaintiff has now ap- 
pealed to this Court. 


1 (1958) 60 Bom. L.R. 954, 8.C. 7 EAS I.K.B. 49. 

2 (1955) 58 Bom. L.R. 288. 8 (1948) 93 S.J. 140. 

3 (1952) 55 Bom. L.R. 21. 9 (1926) 161 L.J. News. 

4 (1959) 61 Bom. L.R. 1223. 10 (1951) 53 Bom. L.R. 386. 
5 953] S.C.R. 226, s.o. 55 Bom. L.R. 271. 11 (1959) 61 Bom. L.R. 1087. 
6 (1954) 56 Bom. L.R. 540. 
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' As the appeal involved an important question as to the jurisdiction of the 
City Civil Court to entertain a suit of this nature, it was referred by the 
Ses Chief Justice to a ee Bench and, has’ thus come before us for 
dispo 

The first question ‘cite. arises is as to whether the City Civil Court lind 
jurisdiction to entertain the suit filed by the plaintiff. We propose to consider 
this question first on first principles and the terms of the Acts involved, and 
refer to the authorities thereafter. 

The scheme of the Presidency Small Cause Courts Act is to * provide: by 
Chapter VII summary procedure for expeditious recovery of possession of 
immoveable property from a tenant or a licensee where the tenancy or the 
licence is terminated. Section 41 enables a party to make an application for 
recovery of possession in respect of property the annual rackrent of which does 
not exceed Rs. 2,000 either against a tenant or a licensee. Section 43 requires 
the Court to make an order for possession, if the defendant does not appear to 
show cause on the appointed day and the Court is satisfied that the plaintiff 
is entitled to make that application. The Explanation to that section provides 
that if the occupant proves that the title of the applicant by virtue of which 
he created the tenancy or the licence had terminated previous to the date of 
the application, then he must be deemed to have shown sufficient cause within 
the meaning of the Act. Section 44 enables the bailiff to hand over posses- 
sion und gives indemnity to the Judge or the officer for issuing the order and 
handing over of the possession. Section 45 saves the proceedings if they are 
vitiated on the ground of error but enables the occupant to obtain compensa- 
tion for the trespass if by reason of the error in the proceedings he has suffered 
any damage. Section 46 defines the liability of an applicant who obtained 
‘an order under s. 41 though not entitled to do so and it says that he will not 
be protected by his obtainistg possession in execution of that order. Section 
47 need not be referred to as it applies to cases where the defendant wishes to 
file a suit during the pendency of the proceeding under s. 41. Section 49 saves 
the right of the occupant i.e. the defendant, to maintain a suit on title and 
says that recovery of the possession of any immoveable property under that 
Chapter shall be no bar to the institution of a suit in the Bombay City Civil 
Court or the High Court, as the case may be, for establishing his title to that 
property. The words ‘‘Bombay City Civil Court’’ were added by Bombay 
Act XLIV of 1948 on the constitution of the City Civil Court in the City of 
Bombay. 

If one*has to consider the question of jurisdiction only on the basis of these 
provisions and the general law, then there could be no doubt that in the Pre- 
sidency Town of Bombay such a suit, assuming that a claim to tenancy is a 
title within the meaning of the word used there, would lie in the City Civil 
Court or in the High Court depending upon the value of the property. But 
then, this is not all. The Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947 has also to be considered in that connection. This Act pur- 
ported to create special Courts in the fond hope that disputes between landlords 
and tenants will be disposed of within the shortest of time. These hopes have, 
however, been belied by the inordinate delay that usually takes place parti- 
eularly in the City of Bombay in disposal of suits relating to these disputes. 
Section 28 of this Act, so far as material, is as follows: 

“(1) Notwithstanding anything contained in any law... 

(a) in Greater Bombay, the Court of Small Causes... 
shall have jurisdiction [1] to entertain and try any suit or proceeding between a land- 
lord and a tenant relating to the recovery of rent or possession of any premises to which 
any of the provisions of this Part apply [Z] and io decide any application made under 
this Act and [3] to deal with any claim or question arising out of the Act or any of its 
provisions...and no other court shall have jurisdiction to entertain any such suit, pro- 
ceeding or application or to deal with such claim or question”. 
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‘This section in unequivocal language supersedes any other law enabling any 
other Court to try a suit or proceeding of the nature mentioned in that sub- 
:section. The first requirement in order that the section should apply is that 
any of the provisions of that Part of the Act must be applicable to the premises 
in dispute; secondly, it must be a dispute between a lendlord and a tenant; and 
thirdly, that the dispute must relate to the recovery of rent or to the recovery 
of possession of premises. It also enables the special Court to deal with any 
‘claim or qyestion which arises out of the Act or any of its provisions and pre- 
vents any other Court from entertaining any such claim or question. 


The section is intended to take away the jurisdiction of the regular Courts 
and vest it in the special Courts where a question between a landlord and 
‘tenant arises provided that the Act applies to the premises and the question 
‘relates to any of the matters enumerated i.e. to recovery of rent or possession 
or arises out of any of the provisions of the Act. It is also abundantly clear 
from the very nature of the provisions that even where the relationship of 
landlord and tenant is disputed, it will fall within the Act (See Babulal 
Bhuramal v. Nandram Shivram).' , Section 29A of the Act saves only such 
suits as raise a question of title de hors the Act (vide Babwlal’s case) and 
not those which raise the question of relationship of landlord and tenant under 
the Act. 


The present suit is founded on the ground that the plaintiff is a tenant 
«of the premises, that he is ready and willing to pay the rent agreed upon 
between the parties and that the defendant is not entitled to possession and, 
therefore, not entitled to execute the decree which he has obtained in the 
Small Causes Court. The suit necessarily raises claims and questions under 
the Act and expressly relates to the recovery of possession by the landlord 
from the tenant in execution of the decree. The suit must clearly, therefore, 
fall within the jurisdiction of the special Court created under s. 28 of the Rent 
Act. The Presidency Small Cause Courts Act is a general Act while the Rent 
Act is a special Act which deals with a special topic i.e. claims and questions 
‘between the landlords and tenants. By the opening words ‘‘notwithstanding 
any other law to the contrary’’ in s. 28, the special provisions of s. 28 of the 
Act over-ride those of Presidency Small Causes Court Act pro tanto notwith- 
standing the fact that in ss. 47 and 48 of the latter Act the High Court and 
Bombay City Civil Court have been referred to in express words. These 
sections are procedural sections and the special Act is entitled to affect these 
sections even though the Presidency Small Cause Courts Act is a Central Act. 


In connection with the subsequent addition of ‘‘City Civil Court’’ in ss. 47 
and 49 we may reproduce below the following passage from what we had said 
in Ranjit Patiraj v. Behram? (p. 467) :— 

“It may be argued that originally in the Pre. Sm. C.C. Act, in ss. 47 and 49 the 
words were ‘in the High Court’ and by Bombay Act XLIV of 1948 the Act was amended 
and the words ‘City Civil Court’ were also added and this was after the Rent Act of 
1947 was enacted and, therefore, the Rent Act must be deemed to be repealed or modi- 
fied to the extent of inconsistency. The contention also cannot have validity. Even to 
such cases generalia specialibus non deregant applies. A general Act is to be construed 
as not repealing a particular one, that is, one directed towards a, special object or a 
‚special class of objects: Per Lord Hatherley in Garnett v. Bradley.” A general later law 
does not abrogate an earlier special one by mere implication (Lancashire Asylums 
Board v. Manchester Corporation')...where there are general words in a later Act cap- 
-able of reasonable and sensible application without extending them to subjects specially 
dealt with by earlier legislation...that earlier and special legislation is not to be held 
andirectly repealed, altered or derogaited from merely by force of such general words, 


1 (1958) 60 Bom. L.R. 964, S.O. 3 (1878) 3 A.C. 844, at p. 950. 
3 (1963) 65 Bom. L.R. 464. 4 [1800] 1 Q.B. 458, at p. 470. 
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without any indication of a particular intention to do so. (Seward v. “Vera Cruz?” 
per Lord Selbourne)—-Maxwell on Interpretation of Statute, 9th Edn. page 183”. 

There can also be no validity in the argument that the special Court will 
have no jurisdiction to grant injunctions. In the first place it is not a tri-- 
bunal but a Court and has all the powers of a Court but its procedure is intended 
to be shortened. The power given to the Court to decide and deal with all 
questions between landlord and tenant relating to recovery of rent or posses- 
sion or those arising under the Act necessarily carries the ancillary powers 
for effectively implementing its decision. In Importers and Manufacturers- 
Lid. v. Pheroze Framroze Taraporewala,® it was held that the Court acquires 
jurisdiction to deal with any claim or question arising out of any of the pro- 
visions of the Act. In Mehersingh Sethi v. Khurshed Satarawalla,’ it was. 
held. that the Court has power to decide all matters which are incidental or 
ancillary to the determination of the questions which it is entitled to decide. 
In Remon v. City of London Real Property Co.® and in Ingram v. Egerton® 
following the judgment of the Appeal Court in Clout v. London and Provincial 
Stores Ltd.10 County Court granted declaration and injunction under s. 17 
of the English Rent Act. In our opinion,‘there can be no doubt with regard. 
to the jurisdiction of the special Court to grant an injunction and also make 
a declaration. 


In Govindram Salamatrat v. Dherampal, plaintiff filed a suit against the- 
defendant for possession on the ground that the latter was a licensee and the- 
licence was terminated, Chagla C. J. said that: 

“ the questions whether a person is a tenant or a licensee or a trespasser are not 
questions which s. 28 has left to the determination of the special Court set up under 
the Act.” 

But this can have no appligation when the plaintiff himself alleges that he 
is a tenant and the defendant is not entitled to possession and asks for an 
injunction. It has consistently been held that the defence that the plaintiff 
is a licensee is not relevant to the question of jurisdiction and, therefore, ir- 
respective of whether the tenancy is admitted by the defendant or not, the: 
special Court under s. 28 will have jurisdiction. Even in Govindram’s case, the 
Court specifically observed that to make the decree in ejectment will depend’ 
upon the finding that the relationship between the plaintiff and the defendant 
is that of a licensor and a licensee. If the Court held that the relationship 
was that of landlord and tenant it must decline jurisdiction. Mr. Justice- 
Bhagwati agreed with the conclusion of the learned Chief Justice that the suit 
in that particular case lay in the High Court, adding that suits between a 
licensor and licensee could be entertained by the High Court notwithstanding 
the contention of the defendant that he was a tenant and that the jurisdiction 
would be lost only on a finding in his favour. This view was reaffirmed by a 
Division Bench consisting of Gokhale and V. S. Desai JJ. in Jaswantlal v. 
Western Comp., India’’.12 These cases are not really relevant to the issues. 
involved in the present case. 

In Madhavprasad Kalkaprasad v. Indiraban,’? the plaintiff asked for a 
declaration that he was a sub-tenant and also asked for possession, and the 
learned Chief Justice expressed the view that the suit was substantially on. 
title and the claim to possession was incidental. In Mehersingh Sethi v. 
Khurshed Satarawaila,'+ however, sitting with J. C. Shah J. the learned Chief ` 
Justice said (p. 548) : 

“| ..the jurisdiction of special Courts is not merely to try suits for the recovery- 


5 (1884) 10 A.C. 59, 68. 10 (1926) 161 L.J. News. 
8 11958] S.C.R. 226, 8.0. 55 Bom. L.R. 271. 11 (1961) 58 Bom. L.R. 386. 
7 (1954) 56 Bom. L.R. 540. 12 (1959) 61 Bom. L.R. 1087. 
8 [1921] 1 K.B. 49. 13 (1962) 55 Bom. L.R. 21. 
9 (1948) 93 S.J. 140. 14 (1954) 66 Bom, L.R. 540. 
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of rent or possession; but the jurisdiction is wider, because the jurisdiction is to try 
suits relating to the recovery of rent or possession of premises.”, . 
thus giving due meaning to the words ‘‘relating to.” With respect, it is im- 
possible to say as was said in Madhawprasad’s case that even though the plain- 
tiff alleges tenancy and asks for possession or injunction if in possession, the 
case still does not fall within the ambit of s. 28 and the regular Courts would 
be competent to entertain and try the same. With respect, even the reliance 
on s. 29A of the Rent Act which excludes suits on title was also not justified 
since the learned Chief Justice himself in Harswarup Khannamal v. Nand- 
ram,'© sitting with Dixit J. held that the title contemplated was a title de hors 
the Act a view which has subsequently been approved by the Supreme Court 
in Babulal Bhurmal v. Nandram Shwram. In Harswarup Khannamal v. 
Nandram after the landlord obtained a decree for eviction against his tenant 
the two plaintiffs claimed to be sub-tenants of the tenants and claimed to be 
entitled to possession and asked for injunction. The suit was filed in the City 
Civil Court. The Division Bench held that the City Civil Court had no jurisdic- 
tion. In our opinion, this decision is directly contrary to the decision in 
Madhavprasad Kalkaprasad v. Indirabm hereinabove referred to. 

It is true that in Abdul Kayum v. Ebrahim,'® a Division Bench has taken 
the view that the City Civil Court will have jurisdiction to decide a suit such 
as the present. Unfortunately, however, the Court does not seem to have been 
even referred to the language of s. 28, which in express terms bars the juris- 
diction of the regular Courts in respect of such suits and enables the special 
Court only to deal with them. Ordinarily a tenant has on termination of the 
tenancy no right to remain on the property. In this case the sub-tenant 
claimed against the tenant that he was entitled to remain in possession. It 
was a suit between a tenant and landlord and related to possession. Whether 
the sub-tenancy was legal or illegal.was an incidental question. The Court on a 
consideration of decided eases held that the City Civil Court had jurisdiction 
and apparently thought that Babulal’s case did not affect the earlier authority. 
Tf the language of s. 28 of the Rent Act had been canvassed before the learned 
Judges it seems to us, they would probably have taken a different view. In 
view of the express language of s. 28, the decision of the Supreme Court in 
Babulal v. Nandrom, and of the Division Bench of this Court in Hars- 
warup Khannamal v. Nandram, we are of the opinon that jurisdiction in such 
cases is vested only in the special Court and that, therefore, the Bombay City 
Civil Court has no jurisdiction to entertain a suit of this nature. 

Mr. Mundkar for the plaintiff requested us that we should restrain the 
execution of the decree for ejectment in order to enable his client to take the 
plaint from the City Civil Court and approach the Small Causes Gourt for an 
interim injunction. We do not see any reason to do so. Obviously, the room 
in question is only a single room tenement and merely because the plaintiff is 
stronger of the two and made it necessary for the defendant to leave the pre- 
mises it does not mean that he should be allowed to squat in the premises until 
the suit is decided. We have seen all the affidavits that are on file and we are 
of the view that no case is made out for granting time to the plaintiff to ob- 
tain such an injunction. 

In the result, the appeal fails and is dismissed with costs. 

As soon as the judgment is received by the City Civil Court the matter be 
taken up and necessary orders be passed directing the return of the plaint for 
presentation to the proper Court. 

In the Civil Application rule is discharged with costs. 


Order accordingly. 


15 (1955) 58 Bom. L.R. 288, 16 (1959) 61 Bom. L.R. 1223. 


718 THE BOMBAY LAW REPORTER. [voL. LXv. 


Before Mr. Justice Patel and Mr. Justice Shah. 


THE BOMBAY MUNICIPAL CORPORATION, BOMBAY v. MOTICHAND 
HIRACHAND.* 


Bombay Municipal Corporation Act (Bom. III of 1888), Sec. 154—Advertisement sign 
installed on terrace of building—Advertiser paying amounts to owners of buildeng 
for such occupation of terrace and further sum for preventing owners from putting up 
other advertisementse—Amount earned by owners for advertisement whether should be 
taken into account in assessing rateable value of building. 


The owners of a building situated at the corner of two busy roads in "Bonba had 
entered into an agreement with a Company entitling it to instal, maintain and dis- 
play a neon sign on the clock tower of the building and one other sign for the pur- 
poses of advertisement. Under this agreement the owners became entitled to a 
certain amount for actual occupation of a portion of the terrace by the neon sign 
and a further amount for preventing the owners or anyone else from putting up any 
other advertisement thereon. The Municipal Corporation increased the rateable value 
by taking into account the amount earned by the owners for the advertisement. On 
the question whether the amount earned by reason of the advertisement should he 
omitted from consideration in assessing the rateable value:— 

Held, that under s. 154 of the Bombay Municipal Corporation Act, 1888, the test 
is what the building is capable of producing and since the amount was actually 
earned by the owners because of the situation of the building, the Corporation was 
entitled to take into account the returns earned because of the advertisement in 
determining the annual letting value of the building. 

Mahad Municipality v. Bombay S. R. T. Corp.” applied 
Calcutta Corporation v. Anil Prokash, doubted. 
The Queen v. St. Pancras Assessment Committee’ and Taylor v. Overseers of 


Pendleton, referred to. 
e 


Tuer facts appear in the judgment. 


H. D. Banaji and C. J. Shah, for A. M. Desai and 8. J. Parekh, fòr the 
appellants. 
8. C. Chagla, instructed by Gegrat & Co., for the respondents. 


Pareu J. This is an appeal under s. 217 of the Bombay Municipal Cor- 
poration Act III of 1888 which ‘we will hereafter call ‘‘the Act’’. The respon- 
dents own a building at the corner of what was known as Marine Drive and 
Sandhurst Bridge. The whole of the building is tenanted and till 1956-57 the 
Municipal Corporation was assessing the annual rateable value at the actual 
rent realised from the tenants for the purposes of municipal taxes. On Feb- 
ruary 5, 1957, the owners entered into an agreement with the Tata Locomotive 
and Engineering Co. Ltd. which entitled that company to instal, maintain and 
display a neon sign on the clock tower of the building and one other sign for 
the purposes of advertisement in respect of Tata-Mercedes-Benz Automobile 
trucks and buses. This was done with the sanction of the Bombay Municipal 
Corporation and also that of the Commissioner of Police. Under this agree- 
ment, the owners became entitled to a sum of Rs. 800 for the actual occupation 
ofa portion of the terrace by the neon signs and Rs. 700 for what they called 
a negative covenant preventing the owners or anyone else in the manner stated 
from putting up any other advertisement thereon. The Municipal Corporation 
inereased the rateable value from the sum of Rs. 44,320 per annum to Rs. 64,685 
per annum taking into account the amount earned by the owners for this ad- 
vertisement. On appeal to the Assessor and Collector, he reduced the rateable 


“Decided, Apri 9, 1963. Furst Appeal No. 1 (1960) 63 Bom. L.R. 174. 
616 of 1961, against the decision of P. 8. 2 [1958] A.I.R. Cal. 423. 
Badami, Chief Judge, Court of Small Causos, 3 (1877) L.R. 2 Q.B.D. 581. 
Bombay, in Municipal Appeal No. M/78 of 4 (1887) L.R. 19 Q.B.D. 288. 
1959. 
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value to Rs. 59,600 per annum. The respondents took an appeal to the Chief 
Judge of the Small Causes Court as provided under the statute who upheld 
their contentions and directed that the amount earned by reason of the adver- 
tisement should be omitted from consideration in assessing the rateable value. 
The Municipal Corporation challenges that decision by this appeal. 


The question is of some importance inasmuch as looking to the present day 
notions of business advertisements a large number of buildings specially adapted 
for this purpose are earning by way of returns extra amounts over and above 
the rents ffom the tenants. 


Section 140 of the Act enables the Corporation to levy on all buildings and 
lands in Greater Bombay the ‘‘property taxes’’ enumerated in that section. 
Section 146 concerns the incidence of the taxation which is on the owner of 
the property, though the word ‘‘oceupier’’ is used. The section makes the 
oceupier liable if he holds directly from the Government or the Corporation. 
But if the premises are let, the lessor, and if they are sub-let, then the superior 
lessor are liable. Section 154 prescribes the method by which the rateable 
value has to be determined. It does not, however, actually lay down how the 
gross annual value has to be determined and what deductions are to be given, 
but only says that in order to fix the rateable value, 10 per cent. of the amount 
of the annual rent for which such land or building may reasonably be expected 
to let from year to year shall be deducted in lien of all allowances for repairs. 
or on any other account whatever. In Mahad Municipality v. Bombay 8. R. T. 
Corp.’, sitting singly, I had occasion to consider almost similar provisions 
in the Bombay District Municipal Act (Bombay Act III of 1901) and on a 

consideration of several cases the principles underlying the Orn of 
rateable value were stated by me as follows :— 


“In determining the annual letting value, all factors, that either enhance or de- 
crease the value to a tenant, are to be taken into accĝunt. The question is not what, 
to the Court would appear to be reasonable rent for particular premises, but what any 
tenant expecting to utilise the premises for the purpose for which they are being used 
with all their advantages and disadvantages would reasonably pay for them. 

The duty of the Court is to determine the amount of rent that a hypothetical tenant 

may reasonably pay for the premises bearing in mind all the circumstances connected 
with the premises including the amenities or the conveniences and the extent of profit 
that he might reasonably be expected to make by the use of the premises.” 
The test is what rent would a tenant who is ready to take the premises but is 
not compelled to take it pay to a landlord who is ready to let and is not yet 
compelled to let. A tenant free to choose would certainly measure up all the 
advantages of the property including its special adaptability for making gains 
and would be prepared to pay higher price than for a similar place not so 
well situated. Similarly, in some cases because of the disadvantages he may 
as well pay less. Since the test is what a tenant would reasonably pay if the 
premises were let from year to year it may happen that some times the rent 
actually earned is not the correct measure of the rateable value under the Act. 
In some cases it may be shown that the actual rent paid is higher than the rate- 
able value and in some others it may be shown that the actual rent paid is less 
than the annual value. ' 


In the present case it is undoubtedly true that all those tenants who were 
using the premises as residential premises and also as shops were during the 
relevant period paying a total rent of Rs. 44,320 per annum. If the Bombay 
Rent Restriction Act were not applicable to these premises the rents would have 
perhaps been much higher, but it is now settled by the authority of the Sup- 
reme Court in the Corporation of Calcutta v. Sm. Padma Debi? that while de- 
termining the annual letting value the restrictions placed by the Rent Control 
Act must be taken into account since the Court has to determine the value of 


1 (1960) 63 Bom. L.R. 174. 2 [1962] ALR. S.C. 151. 
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_the premises to the landlord and not the tenant, unlike under English Acts 
where the person in actual occupation is rated. ; 

The learned trial Judge did not allow this extra amount to be added to the 
gross annual rents on the ground that the amount that was earned by the owners 
was not earned as rent but it was merely a charge for a licence given to the 
Tatas in order to enable them to install and display these signs and also for the 
negative covenant and as that amount cannot be classified as rent it cannot 
be taken into account in assessing the annual rateable value. 

In our view, the learned Judge is in error in so holding. Secti€n 154 does 
not say that what the landlord actually realises from a building is the annual 
letting value of that building. The section as has been pointed out above 
requires the gross annual value to be determined at an amount which a tenant 
may reasonably pay from year to year for the premises having due regard to 
all the benefits of the property including that of its situation, and if the pro- 
perty is capable of making this extra earning it goes without saying that any 
tenant who offers to take the lease of the building would be prepared to pay 
this amount or even probably a higher amount depending upon the business 
«conditions of the moment. It may also be that a hypothetical tenant may not 
pay even the full amount which the landlord is earning under the agreement. 
‘The test is what the building is capable of producing and since the amount is 
actually earned because of the situation of the building it has to be taken into 
account. 

The analogy of English law may not also be very appropriate. Under the 
English Act the actual occupant is liable to the rates. After the Advertising 
Stations Rating Act, 1889, the question has been comparatively simpler. Prior 
to that the liability to rating depended upon the question whether the person 
could be regarded as occupier. In The Queen v. St. Pancras Assessment Com- 
mittee? an advertiser who had affixed hoardings with the permission of the 
owner but not in such a way that intention of permanet occupation could be 
gathered, was held not to be rateable. In Taylor v. Oversders of Pendleton* 
the agreements were construed to be leases and the advertisers were held rate- 
able. It is probable that in the first case the owner himself could have been 
rated as he could be said to be in beneficial occupation. 

Reliance was placed in the Court below and also here by Mr. Chagla on the 
decision in Calcutta Corporation v. Anil Prokash® which was a case under s. 
127(a) of the Calcutta Municipal Act III of 1923. The Court held that a 
person who is permitted to put up an advertisement hoarding on a building 
is a mere licensee and not a tenant, that the income derived from the licence 
cannot be treated as rent within the meaning of s. 127 (a) and it cannot, there- 
fore, be taken into account in determining the annual value of the building’ to 
be rated. The learned Judges sought to point out the distinction between a 
lease and a licence and then held that the amount earned was not rent, and 
while dealing with the nature of the receipt in para. 7 they expressely said, 

“ ..We do not think that, in the circumstances, it would be correct to say that the 
roof has been let out to the aforesaid company within the meaning of S. 127(a) of the 
Act, quoted above.” 

The decision is founded on the special provision of the Calcutta Municipal Act. 
Under s. 124 of that Act the Municipal Corporation was permitted to levy a 
consolidated rate of 23 per cent. on the annual valuation of all lands and build- 
.ings, but for the purpose of determining the annual value it laid down a dif- 
ferent scheme. It divided the land and buildings into two classes (1) lands 
or buildings which were erected for letting purposes or were ordinarily let 
where the usual test of the rent at which the buildings or the land might be 
given from year to year was laid down; (2) buildings which were not ordinarily 
Jet or which were not erected for the purposes of letting, the annual value 


3 (1877) L.R. 2 Q.B.D. 581. 5 [1956] AI.R. Cal. 423. 
4 (1887) L.R. 19 Q.B.D. 288. 
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was to be determined at 5 per cent. on the sum obtained by adding the estimated 
cost of the building less the depreciation to the estimated value of the land 
which was to be valued with the building as part of the same premises. It was 
in view of the special provisions of s. 127(a) that the Court came to the con- 
clusion that what was earned was in the nature of a licence fee and, therefore, - 
it could not be included in the annual letting value and was not liable to be 
rated. Even then, we, with respect, doubt if on principle the decision can be 
sustained. Any tenant realising the possibility of use for this purpose would 
haye paid Righer rent. However, in view of the provisions of s. 154 of the pre- 
sent Act, we find it diffienlt to follow that authority even on the assumption 
that it is correctly decided. ' 


It was argued by Mr. Chagla that what the Municipal Corporation is propos- 
ing to do is to determine the rateable value of the terrace which cannot even 
be let out without the permission of the Municipal Corporation, and if it can- 
not be let out without such permission there can be no question of a hypothe- 
tical tenant who will be prepared to take the terrace and pay any rent. It is 
not possible to uphold this contention. The Municipal Corporation is not de- 
termining the rateable value of separate portions of the building and the Act, 
too, does not permit it to be done. What the Municipal Corporation is doing 
is to take into account the entire beneficial use to which the building can be put 
iby a prospective tenant and what he would pay for such use, and while doing 
80, it is also taking into account what is being earned in respsct of beneficial 
uses of a portion thereof as means of advertisement because of its special situa- 
tion. The second part of Mr. Chagla’s argument, therefore, that if the rateable 
value ‘of the terrace is to be determined it will be subject to the provisions of 
the Rent Control Act and no more than the standard rent can be taken as the 
letting value, does not, in our opinion, survive. : 

The learned trial Judge said that it was not any inherent or intrinsi¢ qua- 
lity of any portion of the property which commanded such a high sum of Rs. 
800 or Rs. 1,500 per month but it was the grant of the right in gross to display 
the signs outside in the air which earned such a larger return. In our view, 
there is absolutely no justification for the learned Judge to have assumed what 
he has assumed in this case. The learned Judge has not, with respect, apprecia- 
ted the extraordinarily beautiful situation of the building in question which 
is quite suitable for advertisements and which has produced Rs. 1,500 pet month. 
The building is situated on the corner of two very heavily used roads and is 
at such a place that the attention of every driver and every pedestrian would 
be attracted to the site. Over and above this, a large number of visitors to the 
Chowpatty ‘Sands are also in a position to see the advertisement at the site. It 
is the extraordinary position of this building that has produced this heavy re- 
turn. The learned Judge further observed that if every portion of the terrace 
was invested with the intrinsic quality of possessing the potentiality for the 
display of advertisements, the terrace will have to be given fabulously high 
hypothetical value and the rateable value will have to be increased to figures 
verging on absurdity. This fear on the part of the learned Judge, in our view, 
is also unjustified. If there is a maize of advertisements at any one place, value 
thereof as advertisement would be considerably lost as few people would care 
to notice the same. They have value only if they are prominently displayed at a 
fairly considerable distance from each other. If the owner of a building were 
to permit more of such advertisements to be displayed, the advertiser would re- 
fuse to pay such high price and might even stop putting up such signs altoge- 
ther. It is for these reasons that the Tatas agreed in the present case to pay 
to the owners a further sum of Rs. 700 so that the owners may not allow any 
other portion of the terrace to be used for any further advertisements with 
neon signs or otherwise. 

It was then argued that in any case Rs. 700 has no connection with the use 
of the building but is paid for the negative covenant contained in the agree- 

B.L.R.—48 
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ment. The covenant is that the owner shall not permit any one else to display 
on any part of the building any other such sign or advertisement. In our view, 
im the absence of this covenant, if the owner had permitted some others to put 
up such signs—though only a few—the total value obtained for this kind of 
beneficial use would have been equal to Rs. 800 plus Rs. 700. We are of the 
opinion that this amount also ought to be taken into account. 


The learned Judge was, therefore, in error in holding that the Corporation: 
was not entitled to take into account the returns earned because of this adver- 
tisement in determining the annual letting value. Order accordingly, The res-- 
pondents will pay the costs of this appeal and also of the lower Court’ 


Appeal dltowed. 


z 


[NAGPUR BENCH] 


, ‘ Before Mr. Justice Kotval and Mr Justice Gokhale. 


GANESHSINHA DOMANSINGHA HAJARI 
v. ' 
COMMISSIONER, NAGPUR DIVISION, NAGPUR.* 

Maharashtra Zilla Parishads Presiding Authorities (No-confidence Motion) Rules, 1962. 
Rule 2—Maharashtra Zilla Parishads and Panchayat Samitis Act (Maharashtra V of 
1962), Sec. 72—Notice given to move no-confidence motion against Chairman of Pan- 
chayat Samiti—Grounds on which motion proposed to be moved not mentioned at all 
—Whether notice vitiated—Word “therein” in r. 2 whether refers to notice or motion. 


The word “therein” in r. 2 of the Maharashtra Zilla Parishads Presiding Authori- 
ties (No-confidence Motion) Rules, 1962, refers to “the text of the motion proposed’ 
to be moved” and not to “T&e notice”. The grounds must, therefore, be mentioned 
in the motion proposed to be moved. : ` 

Under r. 2 of the Maharashtra Zilla Parishads Presiding Authorities (No-confi- 
dence Motion) Rules, 1962, the requirement that thé grounds must be mentioned in. 
the motion proposed to be moved is a mandatory requirement and would vitiate the, 
notice given if the grounds do not appear in the motion accompanying the notice. 


Tue facts appear in the judgment. 


P. G. Palshikar, for the petitioner. 
D. B. Padhye, Assistant Government Pleader, for respondent No. 1. 
B. R. Mandlekar and B. A. Masodkar, for respondents Nos. 2 and 3. 


Korvat J. In this petition we are concerned with a notice given to move 
a no-confidence motion against the Chairman of the Panchayat Samiti of 
Nagpur, under s. 72 of the newly enacted Maharashtra Zilla Parishads arid: 
Panchayat Samitis Act, 1961 (No. V of 1962), (hereinafter referred to as thé 
Act). 

The petitioner was elected Chairman’ of the Panchayat Samiti, Nagpur, on 
August 7, 1962, after the last elections to the Zilla Parishads. On October 10, 
1962, four meinbérs of the Samiti who are respondents Nos. 2 to 5 gave a notice: 
of their intention to move the no-confidence motion. That notice is at annexure 
B. Annexed to that notice was a copy of the resolution at annexure A. The 
petitioner who received the notice in his capacity as Chairman of the Panchayat 
Samiti ruled it out-of order, and the order which he passed’on the same day 
that he received the notice is at the foot of annexure B as follows: 

“There is no necéssity for convening the meeting to consider the motion of no con— 
fidence as the notice is not according to rule. Therefore, the notice is cancelled.” 


*Decided, March 7, 1963. Special Civil Application No. 403 of 1962. 
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Consequent upon this order of the petitioner, the four members who had given 
notice moved the Commissioner, Nagpur Division, and the Commissioner issued 
the order impugned in this petition on October 23, 1962. The order of the 
Commissioner inter alia states that ‘‘whereas the requisite number of members 
of the Panchayat Samiti had given a notice of a motion of no-confidence in the 
Chairman of the said Samiti on 10-10-62’? and the Chairman of the 
Samiti declined to consider the said motion, the Commissioner, in exercise of his 
powers under s. 72(4) of the Act was directing that a meeting of the Panchayat 
Samiti shoujd be held for consideration of ihe said motion of no-confidence in 
the-Chairman on October 29, 1962, at 1 P.M. The Commissioner also autho- 
rised the Tahsildar, Nagpur, to preside over the said meeting. It is against 
that order of the Commissioner that the petitioner has filed the present petition 
and in respect of the order he has made two prayers, firstly, that the order of 
the Commissioner dated October 23, 1962, be quashed, and secondly, that a writ 
of mandamus be issued restraining respondents Nos. 2 to 5 from holding any 
meeting pursuant to the notice dated October 10, 1962. The respondents have 
in their turn not merely justified the order of the Commissioner but have dis- 
puted that the notice could be quashed in the circumstances. 

The notice of a no-confidence motion has to be given under the provisions of 
s. 72(1) of the Act and the Commissioner’s powers are indicated in s. 72(4) 
of the Act. The relevant provisions of s. 72 are as follows :— 

“72. (1) A motion of no-confidence in the Chairman or Deputy Chairman of a Pan- 
chayat Samiti may be made by a requisition from not less than one-fourth of the total 
number of the members (other than associate members) after giving a notice thereof 
in such form and in such manner as may be prescribed by the State Government. 

(2) The Chairman of a Panchayat Samiti shall convene a meeting of the Panchayat 
Samiti to consider such motion within ten days of the receipt of the notice... 

' (4) If no such meeting is convened by the Chairmag of a Panchayat Samiti within 
the period specified in sub-section (2), all or any of the members who have given notice 
of motion of no-confidence, may forward to the Commissioner a copy of the notice 
(together with a copy of the motion) and request him to convene a meeting of the 
Panchayat Samiti. The Commissioner shall, within ten days of the receipt of such com- 
munication by him, convene the meeting of the Panchayat Samiti for the consideration 
of the motion at the office of the Panchayat Samiti at a time appointed by him, and shall 
authorise such person as he deems fit to preside over such meeting.” 

Now, the reason why the petitioner ruled the notice out of order was that the 
notice was not accompanied by any grounds on which it was proposed to move 
the motion. Neither sub-s. (J) nor sub-s. (2) of s. 72 as such require that the 
notice should state the grounds; but provision in that behalf is made in the 
rules under s. 274(2)(z). These rules are known as the Maharashtra Zilla 
Parishads Presiding Authorities (No-confidence Motion) Rules, 1962. For the 
purposes of the poms raised in this petition r. 2 is material. Rule 2 pres- 
cribes: 

“Form of notice-—The notice of a requisition for a motion of no-confidene in the 

President or Vice-President or both shall be in the form hereto appended. The notice 
shall be accompanied by the text of the motion proposed to be moved specifying therein: 
the grounds on which it is proposed to move the motion and the name of the Councillor 
who shall move the motion.” 
The form is appended to the rules and entry No. 2 of the form says, ‘‘A copy 
of the motion proposed to be moved is enclosed’’, thus indicating that it is a 
requirement that a copy of the motion should be enclosed along with the notice 
in the said form. That was admittedly done in the instant case though the 
grounds as required by the rule were not stated. Entry No. 3 of the form 
says, ‘‘The motion will be moved by Shri ....’’, thus indicating that the name 
of the mover of the motion must be given in the notice. We state these require- 
ments of the form because they impinge upon the construction of r. 2. 


a 
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The latter part of r. 2 is somewhat curiously worded. It says that the notice 
shall be accompanied by the text of the motion proposed to be moved specifying 
therein the grounds ete. and the name of the mover. One of the points which 
was argued before us is with reference to the use of the words ‘‘specifying 
therein’’ in r. 2. The question is: Does the word ‘‘therein’’ refer to the notice 
or the motion? We have already shown that in entry No. 3 in the form the 
name of the mover of the resolution has to be mentioned. That would suggest 
that ‘‘the name of the councillor who shall move the motion’’ has tp be stated 
by virtue of r. 2, in the notice. If so, the same reasoning would apply to the 
clause ‘‘the grounds on which it is proposed to move the motion.” The two 
clauses are merely joined together by an ‘‘and’’, and so whatever is: the con- 
struction we put upon the word ‘‘specifying therein’’ in their application to 
the second clause ‘‘the name of the Councillor who shall move the motion” will 
also have to be given to those words in regard to the first clause ‘‘the grounds 
on which it is proposed to move the motion”. On the one hand, it was thus 
argued that the word ‘‘therein’’ obviously refers to the form of the notice, 
whereas on the other hand, it was urged that it could not be the form of the 
notice that was intended by the use of the word ‘‘therein’’ because that word is 
followed by the words ‘‘the grounds on which it is proposed to move the 
motion. ”? 


In our opinion, the clause ‘‘the grounds on which it is proposed to move 
the motion and the name of the Councillor who shall move the motion’’ has 
reference to the words used in the opening clause of the sentence, ‘‘The notice 
shall be accompanied by the text of the motion proposed to be moved’’ and 
the word ‘‘therein’’ refers to ‘‘the text of the motion proposed to be moved’’ 
and not to ‘‘The notice’. We cannot understand how the text of the motion 
an be divorced from the grounds on which it is proposed to move it. It could 
not have been the intention of the Legislative draftsman that the motion should 
‘accompany the notice but the grounds should be in the notice. On the other 
hand, it seems more logical to hold that the. motion itself should contain the 
grounds and that is also what the language of the rule, in our opinion, indi- 
cates. That the form of notice shows that the name of the mover has to be 
mentioned in the notice does not necessarily import that it has to be in the 
notice alone and not in the motion. On the other hand, it may well be that 
‘the rule provides by way of abundant caution that the name has to be men- 
tioned in the notice a second time. In the instant case, the name of the Coun- 
cillor has been mentioned in the motion appended to the notice but not the 
grounds. In fact, the grounds nowhere appear, either in the motion itself or 
in the notice. In our opinion, they should have found place in the motion. 


The rules are framed under the provisions of cl. (x) of sub-s. (2) of s. 274 
of the Act, which gives authority to the State Government to make rules ‘‘not 
inconsistent with the provisions of this Act” and cl. (x) states the purpose as 
‘prescribing the form and manner of giving notice under sub-section (1) of 
...section 72... (We have omitted the unnecessary words). Those are 
also the very words used in s. 72(Z) ‘‘in such form.and in such manner as may 
‘be prescribed by the State Government’’. It is clear, therefore, upon a plain 
veading of r. 2 that there has been a breach of r. 2 in the instant case in so 
far as respondents Nos. 2 to 5 failed to state the grounds on which they pro- 
posed to move the motion. In the present case the grounds have not been men- 
tioned at all. 

The next question is: What is the effect of that non-compliance? It was 
urged on behalf of the respondents by Mr. Mandlekar supported by Mr. Padhye 
on behalf of the Commissioner, that the requirement as to the grounds being 
mentioned is merely a directory provision of law and not mandatory and that 
even though a breach of that rnle may have taken place, it does not affect the 
validity of the notice. It was also urged that even if sucha breach has taken 
place it has not in any way prejudiced the parties. 
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We do not think that we can accept that contention. Section 72, sub-s. (J), 
clearly prescribes that a motion of no-confidence may be made only after giving 
a notice thereof in the form and in the manner prescribed. The form and 
manner are prescribed by r. 2 which itself is couched in very mandatory lan- 
guage. It says that the notice of requisition for a motion of no-confidence 
“shall”? be in the form appended to the rules and the notice ‘‘shall’’ be accom- 
panied by the text of the motion proposed to be moved specifying therein the 
grounds ete. and the name of the mover. The word used is ‘‘shall’’ in either 
case, and we think that the word was adviscdly used in framing the rule. The 
nofmal construction of such a word in the context in which it is used would 
be to make the rule mandatory. There is nothing else in the context of that 
rule or of any other rule or the Act to indicate that the provisions of the rule 
are directory. Upon a construction of r. 2, we think that the requirement that 
the grounds must be mentioned in the motion proposed to be moved is a man- 
datory requirement and would vitiate the notice given if the grounds do not 
appear in the motion accompanying the notice. 

It seems to us also having regard to the other provisions of the Act and the 
rules and, having regard to the particulars prescribed in the form that these 
rules were framed with a definite object. They were framed in order that the 
discussion at a meeting in which a no-confidence motion is to be moved should 
not, so to say, be ‘‘at large’’ as is generally the case when such motions are 
moved. The ‘‘universe of discourse’? would necessarily be limited if the 
grounds are stated. Secondly, the object appears to be not only that the Chair- 
man or Deputy Chairman against whom the no-confidence is being expressed 
should know in advance what was being alleged against him but also that all 
other members should be apprised of the charges upon which the no-confidence 
motion was moved. Thus, the requirement as to the grounds achieves a double 
object, namely, to limit the area of discussion, and also to give due notice to 
the party charged as well as the members of thé Samiti, of the charges and 
enables them to make up their minds upon the charges. We think that con- 
struing the provisions of the rule as merely directory would defeat that object. 
Tn our opinion, therefore, the notice given on October 10, 1962, by the four res- 
pondents was a notice which was not in compliance with the law and a notice 
upon which a meeting such as was requisitioned could not legally have been 
called. ` 

Then we turn to the other part of the case argued on behalf of the respon- 
dents. It was urged that the meeting having been convened by the Commis- 
sioner, this Court ought not to interfere at this stage but leave it to the Samiti 
to decide what to do. It was argued that it is the function of the Samiti itself 
to consider the objection raised to the notice and adumbrated in this petition. 
What is urged is that it is really a matter for the Samiti itself to decide whe- 
ther the notice was a valid notice and whether upon that notice a no-confidence 
motion ought to be allowed to be moved or not and this Court ought not to take 
away that discretion of the Samiti. In this respect reference was also made 
to the powers of the Commissioner under sub-s. (4) of s. 72. 

On behalf of the Commissioner, it was conceded that under sub-s. (4) of s. 72 
he has not the power to adjudicate whether the notice was valid or invalid. But, 
on the other hand, it was submitted that if it was brought to his notice that 
the Chairman for some reason does not convene a meeting pursuant to a 
notice, the Commissioner was bound to convene a meeting irrespective of whe- 
ther the notice is valid or invalid. We do not think that we need decide this 
question. We have already held the notice to be bad. If so, no meeting need 
be held to consider it and if such a meeting is held and considers the motion, 
whatever resolution that meeting would pass would have to be set aside for 
the reason that the notice itself was bad. In that view, assuming that the 
Commissioner had the power to convene the meeting, we do not see how any 
aseful purpose will now be served by allowing the notice of no-confidence to 
go before the Samiti since it is patently not in compliance with s. 72 read 
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“with the rules. Whether the Samiti passes or rejects the no-confidence motion, 
the defect is bound to remain and upon that defectt whatever resolution they 
may pass would be subject to challenge. The matter is before this Court and 
since it is our view that the notice is bad, we think that it will be just and 
proper to intervene at this stage, ourselves declare that notice illegal and stop 
further proceedings upon that notice. Of course, what we have said ‘does not. 
-preclude any member of the Samiti from taking fresh proceedings gs a pro- 
per notice. 

In the result, we declare that the notice dated October 10, 1962, was illégal 
and not in compliance with the provisions of the Act and we quash the said 
notice. Upon this view, it must necessarily follow that the meeting called to 
consider it must be interdicted. The petition is allowed. Respondents Nos. 
2 to 5 shall pay the costs cf the petitioner. 

Petition allowed. 


[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Wagle. 


RAMKRISHNA RAMNATH v. THE STATE OF MAHARASHTRA.* 
Minimum Wages Act (XI of 1948), Secs. 5, 9, 3, 7, 8—Bombay Minimum Wages Rules, 
1951. Rule 6—Ezxpression “independent person” in s. 9, meaning of—-Whether Gov- 
ernment servant who is member of Advisory Board can be considered “independent 
person”—Error in constitution of Advisory Bodies whether vitiates notification issu- 
ed under s. 3—Whether necessary for Government to consider representations made, 
on issuance of notification under s. 5(1)(b), on specified date only and not thereafter. 

The expression “independent persons” in s. 9 of the Minimum Wages Act, 1948, is 
used in contradistinction with “persons representing employers and persons repre- 
senting employees”. The words “independent persons’ mean that those persons 
must be independent of the other two classes, namely, persons representing employers 
and persons representing employees, ie. that the third category of persons must be 
persons who are not representing employers or employees. 

Under the Minimum Wages Act a Government servant can be a member of the 
Advisory Board and can be considered to be an “independent person” within the 
meaning of s. 9 of the Act. 

Consultation with the Advisory Bodies constituted under the Minimum Wages Act 
has been made obligatory on all occasions of revision of minimum wages, But it 
does not necessarily follow that once consultation takes place any flaw in the con- 
stitution or composition of the Advisory Body must necessarily result in vitiating 
the notification issued under s. 3 of the Act fixing the rates of wages. It would all 
depend upon the facts and circumstances of each individual case and the nature of 
the flaw or error pointed out in the composition and constitution of the Advisory 
Board or Committee. 

President, Mudrak Sangh v. State of Bombay,’ concurred with. 
Jaswant Rai v. State of Punjab, agreed with 

Narottamdas v. P. B. Gowarikar’ and Kohinoor Pictures (P.) Ltd. v. State of West 
Bengal,’ dissented from. 

N. K. Jain v. Labour Commissioner, distinguished. 

Edward Mills Co. v. State of Ajmer’ and Bijay Cotton Mills Ltd. y State of Ajmer, 
referred to. 

A notification issued under s. 5(1)(b) of the Minimum Wages Act, 1948, on De- 
cember 26, 1957, stated that “notice is hereby given that the said draft will be taken 


*Decided, April 10, 1963. Special Civil Ap- 4 (1961) 3 F.L.R. 511. 
plication No. 317 of 1982. 5 [1957] A.LR. Raj. 35. 
1 [1957] N.L.J. 479. 6 [1955] A.I.R. 8.0. 25. 
2 [1958] A.T.R. Punj. 425. 7 [1955] ALR. 8.C. 33. 
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into consideration by the Government of Bombay on or after the 1st day of March, 
1958.” It was contended that this did not amount to specifying a date because Gov- 
ernment had stated that it would take into consideration the proposals in the draft 
“on or after the Ist day'of March, 1959,” and that, therefore, the notification did not 
comply with s. 5(1)(b) of the Act:— i 

Held, that'that the Government would take the draft proposals into consideration 
on or after March 1, 1958, amounted to specifying a date, namely, March 1, 1958, _ 

that*there is nothing in the Act which requires that Government should consider 
the representations on the specified date only and not thereafter, and 

that, therefore, the notification was not bad under s. 5(1)(b) or any other provi- 
sion relating to issuance of that notification. 

Narottamdas v. P. B. Gowarikar,’ distinguished. 
Vasudevan v. State of Kerala,’ referred to. 

Under s. 3(1)(a)(i) of the Minimum Wages Act, 1948 (as it stood before the Amend- 
ing Act of 1961), minimum rates of wages can be fixed for the whole State or for a 
part of the State. 


` 


Tue facts appear in the judgment. 


Y. R. Manohar and 8. D. Deshpande, for the petitioners. 
G. R. Mudholkar, Additional Government Pleader, for respondent No. 1. 
S. G. Kukday and N. H. Kumbhare, for respondent No. 2. 


Korvat J. In this petition there is challenged a notification No. MWA. 
1557-J, dated June 11, 1958, issued under s. 5 of the Minimum Wages Act, 
1948 (No. XI of 1948), by the then Government of Bombay. The notification 
is at annexure D and it has had an unenviable record of litigation arising 
from it. The notification was as follows: 

. “No. MWA. 1557-J. In exercise of the powers conferred by sub-section (2) of sec- 
tion 5 read with clause (b) of sub-section (1) of that section of the Minimum Wages 
Act, 1948, (CX of 1948) and after consulting the Advisory Board and in supersession of 
the former Government of Madhya Pradesh Labour Department Notification No. 564- 
451-XXTII, dated the 23rd February 1956, the Government of Bombay hereby revise the 
minimum rates of wages in respect of the employment in any tobacco (including bidi 
making) manufactory in the Vidarbha region of the State of Bombay as mentioned in 
the Schedule hereto annexed and directs that this notification shall come into force with 
effect from 1st July 1958. 

Schedule. 

_ Subject to the other provisions of this Schedule, the revised minimum rates of 
‘wages payable to employees per thousand bidis (when leaves are supplied by the em- 
ployer) shall be as follows: 


Area Revised rate in Rs. 
(i) Nagpur District 1.69 
Gi) Bhandara District 1.62 
(ili) Chanda, Akola, Buldana, Yeotmal, 
Amraoti and Wardha District. 1.56 


2. For all bidis in which 7 chataks or more of tobacco mixture is used and for those 
‘bidis which are known as ‘Hatnakhum’ bidis, there shall be an increase of 12 Naye 
Paise per 1000 bidis in the rates mentioned above in all the areas. 

3. It shall be within the discretion of the employer to decide which are ‘chhat 
bidis or bad bidis, up to 5 per cent. of the bidis, prepared by the employee. If the em- 
ployer decides that any bidis are ‘chhat’ or bad the ‘chhat’ or bad bidis up to 5 per cent, 
shall be destroyed forthwith by the employee and whatever tobacco is recovered from 
them shall be retained by the employer. If, however, the employer wants to retain 
these ‘chhat’ or bad bidis, he shall pa? full wages for the same to the employee. 


8 [1961] A.LR. MP. 182. 9 [1960] A.I.R. Kor. 67. 


728 THE BOMBAY LAW REPORTER. [Vou, LXV. 


4. If ‘chhat’ or bad bidis are more than 5 per cent, but less than 10 per cent, and 
if there is any dispute between the employer and the employee as to whether the 
‘chhat’ or bad bidis is done properly or not equal number of representatives of the 
employer and the employees shall inspect (sic.) the ‘chhat’ is done properly or not, 
If there is any difference of opinion among the representatives of the two sides, the 
majority opinion shall prevail. If the opinion is equally divided and the employer wants 
to retain the ‘chhat’ bidis, he shall pay wages for ‘chhat’ bidis between 5 per cent to 10 
per cent at half the rates fixed above. If the employer does not want to retain these 
bidis, the employee shall destroy them forthwith. e 

5. The employer shall nominate his representatives and the employees shall elect 
their representatives. 

6. In the case of ‘chhat? above 10 per.cent the employee shall be entitled to full 
wages. It shall however be open to the-employer to take suitable action against the 
employee if the ‘chha? ig more than 10 per cent, for 6 continuous working days in a 
calendar month. 

7. The ‘chhat’ shall be made once in a day only at any premises within a distance 
of not more than 2 miles from the premises where bidis are manufactured. 

Explanation:-—-For the purposes of this Schedule the expression ‘employer’ includes 
his thekedar contractor or agent as the case may be.” 


Before we deal with the present challenge to the notification it is necessary 
to state a few facts as to its past history in Courts of law. That will tend to 
show what part of the notification still survives and the nature of the present 
attack upon it. 

After the notification was issued, it first came to be challenged before this 
Court in Bidi & Tobacco Mer. Ass’on. v. State’ and a Full Bench of this 
Court by a majority declared a portion of cl. 6 and cl, 7 of the Schedule 
annexed to the notification as well as the explanation appended at the foot 
of the notification as ultra virgs of the powers of the State Government under 
the Minimum Wages Act. The remaining provisions of the notification were 
held intra vires of the powers of the State Government. In that case the 
whole notification was impugned and all the Judges were agreed that cls. 1 and 
2 thereof were intra vires and valid but there was a difference of opinion as 
to cls. 3 to 7. One Judge held that cls. 3 to 7 were all ultra vires, and another 
that all the clauses were valid. The third Judge to whom the case was re- 
ferred and upon whose opinion the final judgment was delivered held part of 
el. 6, cl. 7 and the explanation at the foot of the notification alone as ultra vires. 

From that decision, however, an appeal was taken to the Supreme Court of 
India and in B., B. L. & T. Merchants’ Assocn. v. Bombay State? the Supreme 
Court declared els. 3 to 7 of the notification as ultra vires of the powers of 
the State Government under the Act. They further held that cls. 1 and 2 
of the notification were severable from thc clauses which they had declared 
ultra vires and they upheld, therefore, the validity of cls. 1 and 2 of the 
notification. Thus, after the decision of their Lordships of the Supreme Court 
only cls. 1 and 2 of the Schedule to the notification remained in force. There- 
fore, the only valid portion of the notification remaining after the portions 
that were declared ultra vires is the preamble to the notification and cls. 1 
and 2 thereof. . 

It is this attenuated notification which is now the subject of further chal- 
lenge in the present petition and the points of challenge to be culled from the 
somewhat lengthy arguments are three, namely :— 

(1) That the notification was issued without compliance with the provisions 
of s. 5 read with ss. 7, 8 and 9 of the Minimum Wages Act as to consultation by 
the State Government with an Advisory Board to be set up. We will presently 
state the submission in detail. 

(2) That the notification in the Official Gazette publishing its proposals for 
the information of the persons likely to be affected by the revision of minimum 
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tates of wages (annexure A-1) does not comply with s. 5(7) (b) of the Act but om 
the’ other hand states that the draft proposals will be taken into consideration: 
by the Government of Bombay ‘‘on or after the 1st day of March, 1958’’, which 
does not afford adequate opportunity to make representations and is not in com- 
pliance with law. z 

(3) That the wage structure as revised by the impugned notification should: 
have been for the entire State and not merely for the Vidarbha area of the State- 
of Bombay as mentioned in the impugned notification. For this reason, the 
notification "is bad under s. 3(7) (b). 


Before we deal, with these contentions a preliminary objection should be 
disposed of. This very notification, as we have stated above, was the subject 
of challenge before the Supreme Court in B., B. L. & T. Merchants’ Assocn. v 
Bombay State and at the end of the judgment, their Lordships held (p. 495): 

“|..We are, therefore, inclined to take the view that cls. 3 to 7 which form an 

integral scheme are outside tle purview of the powers conferred on the respondent by 
S. 5 of the Act and must therefore be declared to be ultra vires. It is common ground 
that these clauses are severable from cls. 1 and 2 and that their invalidity does not affect 
the validity of the said two clauses.” 
On behalf of respondent No. 2 it was argued that here is a finding given by 
their Lordships that the two clauses which are impugned in the present peti- 
tion were valid under the Act, and in view of that finding the present petition 
cannot lie albeit that the ground of attack against cls. 1 and 2 in this petition 
is new and one which was not before their Lordships in the Supreme Court 
case. 

We do not think that we can accept such a contention for the reason, among 
others, that it appears that the present petitioner was not a party in the case 
which went up to the Supreme Court. No doubt, jn that case the entire Asso- 
ciation of Bidi, Bidi Leaves and Tobacco Merchants in the Bhandara district 
at Gondia was a party and the petitioner is also doing business at Gondia as 
well as in other districts in Vidarbha, but there is no indication on the record 
that the present petitioner was a member of that Association or that that Asso- 
ciation could represent him. Apart from that, we also think that the grounds 
upon which els. 1 and 2 are being challenged before us in the present petition 
were not considered, nor even raised in the earlier case. Thus, not only are 
the parties not the same but even the matter in issue is not the same. There- 
fore, we cannot shut out the petitioner on a preliminary ground that in the 
previous decision cls. 1 and 2 were held to be éntra vires of the Act and can- 
not at all be challenged in this Court. 

Turning to the points raised in the present petition, in order to appreciate 
the contention on the first point, it is necessary to refer to the plea raised in 
the petition and to some of the documents filed in that behalf and to the reply 
of the respondents. The point was partly adumbrated in the petition as origi- 
nally presented and partly incorporated by way of an amendment in para. 
10(a) which reads as follows: 

“That the petitioners further submit that Shri P. S. Bakhale Chairman of the Ad- 

visory Board of the Minimum Wages, could not be termed as independent person, within 
the meaning of expression as used in Section 9 of the Minimum Wages Act, 1948. That 
Shri P. S. Bakhale was an official under the State Government and was in the employ- 
ment of the State Government and consequently could not act as an independent person 
in the Mintmum Wages Advisory Board....” 
There was also another member to whose alleged membership of the Advisory 
Board objection was taken in the original petition in paras. 9 and 10. He 
was one Shri G. K. Dhutiya who at the material time was the Assistant Com- 
missioner of Labour, Bombay. It was alleged that he was not an independent 
person within the meaning of s. 9 of the Act and that, therefore, the Advisory 
Board was not properly constituted. 
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- Having challenged the qualifications of the two members to be classed as 
*‘independent’’ persons, the pleading further elaborated the contention as 
-follows :— 

“That the Advisory Board not being validly constituted, the consultation or advice 
-of such board could not be valid in pursuance of the proviso to sub-section (2) of sec- 
tion 5 of the Act ibid; and in, the absence of advice or consultation with a validly con- 
‘stituted Advisory Board the fixation of Minimum Wages by the PONEO dt. 11th 
‘June 1958 is bad in law and has to be struck down as invalid.” 

Another contention against the membership of Shri Dhutiya was that taken 
in para. 10 of the petition, namely, that he had originally been appointed by 
Government to make a certain preliminary inquiry and his proposals had been 
considered by Government before appointing the Advisory Board. It was, 
therefore, urged that he being the initiator of the move for fixation of minimum 
wages and one whose proposals were forwarded to the Advisory Board, he lost 
his qualification as an ‘‘independent member’’ and could not be appointed a 
member of the Advisory Board as an ‘‘independent’’ member. 

In answer to these contentions, respondent No. 1, the State of Maharashtra, 
filed two affidavits, one before, and the other after, the amendment. As re- 
gards Shri Dhutiya, they stated in their return: 

“It is admitted that the Advisory Board constituted for the purpose of section 7 of 

the Act consisted of 16 persons which included Shri G. K. Dhutiya then Assistant Com- 
missioner Labour, Bombay. It is denied that merely because Shri Dhutiya happened 
to be employed in the Department of Labour of the Government of Bombay he could 
not be treated as an independent person.” 
It was also admitted by the State that Shri Dhutiya, was deputed to hold a 
preliminary inquiry into the conditions of the industry respecting the pay- 
ment of wages and minimuy wages and other ancillary questions. He issued 
a questionnaire to all the registered bidi-making factories and to unions of 
cmployees and workers. He received written statements from the employers 
and the employees and held a personal inquiry on the spot in the presence of 
employers and employees or their representatives at several places. It was on 
receipt of his report and recommendation that the then Government of Bom- 
bay issued a draft notification at annexure A-1, appointed an Advisory Board 
and issued the impugned notification (annexure D). In a supplementary 
affidavit, para. 3, the State of Maharashtra added that— 

“the appointment of Shri G. K. Dhutiya as a Secretary of the Advisory Board was 
purely on an administrative arrangement and not a statutory requirement. In his capa- 
eity as a Secretary of the Advisory Board, Shri Dhutiya was required to maintain the 
records of the Board, to maintain routine correspondence of the Board, but had no 
voice in the deliberations of the Board nor any right to vote.” 

In regard to the appointment of Shri P. S. Bakhale, the supplementary aff- 
davit of the State admitted that he was and continues to be the Chairman of 
the Advisory Board but that ‘‘it is not a fact that he was in the service of the 
Government when he was appointed as Chairman of the Board.” It was 
alleged that Shri Bakhale retired from the service of the then Government of 
Bombay as far back as April 17, 1952. 

Unfortunately, as is not unusual in these cases, counsel have not cared to 
file the original notification appointing the Advisory Board and throughout 
an attempt has been made on the part of either party including Government 
io argue this pomt upon one or the other admission made by one or more of 
the parties when all the facts were available to both the parties and could 
have been placed on the record by a mere production of the notification ap- 
pointing the members of the Advisory Board. Some attempt was also made 
in the arguments to refer to our decision in the previous case in Bidi Leaves 
& Tobacco Merchants Association v. The State of Bombay, and the appellate 
decision in Bidi, Bidi Leaves and Tobacco Merchants’ Association v. Bombay 
State, but even from those decisions it is not possible to gather the facts with 
sufficient clarity to have a decisive effect upon the point argued. 
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Now, the requirements of the law, so far as the appointment of an Advisory 
Board and consultation with it are concerned, are those contained in ss. 5, 7, 
8 and 9 of the Minimum Wages Act. Sub-section (1) of s. 5 prescribes that 
.in fixing or revising minimum rates of wages in respect of any scheduled em- 
ployment, the State Government shall either (a) appoint a committee or com- 
mittees and sub-committees as it considers necessary to hold enquiries and 
advise it in respect of such fixation or revision, as the case may be, or (b) by a 
notification in the Official Gazette publish its proposals for the information 
of persons likely to be affected thereby and specify a date, not less than two 
months from the date of the notification, on which the proposals will be taken 
into consideration. Sub-section (2) of s. 5 says that after considering the 
advice of the committee or committees appointed under cl. (a) of sub-s. (J), 
or as the case may be, all representations received by it before the dates speci- 
fied in the notification under cl. (b) of that sub-section, the State Government 
shall by notification in the Official Gazette, fix, or as the case may be, revise 
the minimum rates of wages in respect of each scheduled employment. Then 
there is an important proviso as follows: 

“Provided that where the appropriate Government proposes to revise the minimum 
rates of wages by the mode specified in clause (b) of sub-section (1), the appropriate 
Government shall consult the Advisory Board also.” 

Sections 7, 8 and 9 deal with the appointment of the Advisory Board, the 
Central Advisory Board and the composition of committees etc. Section 7 
Jays down: 

“For the purpose of co-ordinating the work of Committee and sub-Commitives 

‘appointed under section 5 and advising the appropriate Government, generally in the 
matter of fixing and revising minimum rates of wages, the appropriate Government 
shall appoint an Advisory Board.” 
Sub-section (J) of s. 8 contemplates the ae N of a Central Advisory 
Board by the Central Government for advising the Central and State Govern- 
ments in the matters of fixation and revision of minimum rates and other 
matters under the Act and for co-ordinating the work of the Advisory Boards. 
Sub-section (2) of s. 8 deals with the composition of the Central Advisory 
Board with which we are not here concerned. But s. 9 is very material for 
the point we are here considering, and s. 9 says: 

“Each of the committees, sub-committees and the Advisory Board shall consist of 
persons to be nominated by the appropriate Government representing employers and 
employees in the scheduled employments, who shall be equal in number, and in- 
dependent persons not exceeding one-third of its total number of members, one of 
such independent persons shall be appointed the Chairman by the appropriate 
Government.” 

The argument attacking the impugned notification founded upon these pro- 
visions of law is as follows: The State Government under s. 5 was bound to 
consult the Advisory Board, but in this case the Advisory Board was not legally 
and validly constituted as required by law. Therefore, a consultation with 
such a Board would be no consultation at all and so the revision of rates by 
the impugned notification would be bad and ultra vires of the powers of Govern- 
ment. The reason why it is urged that the composition and constitution of 
the Advisory Board in the instant case was bad was that the two members 
Messrs. Dhutiya and Bakhale who were ostensibly appointed as independent 
members were not ‘‘independent persons’’ as contemplated by s. 9 of the Act. 
They were not independent because they were servants of Government. It 
was argued that by ‘‘independent persons’’ is meant truly and genuinely in- 
dependent within the ordinary acceptation of that word; whereas since they 
were servants of Government they were not independent at least so far as 
Government itself was concerned. 

Reliance was also placed upon some decisions in this respect. They were 
two decisions, one of the Rajasthan High Court in N. EK. Jain v. Labour Com- 
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missioners and the other of the Calcutta High Court reported in Kohinoor 
Pictures (P) Ltd. v. State of West Bengalt. 

Apart from authority, we would first consider the question in the light of 
the provisions of the statute itself and the purpose for which the statute was. 
made. In Edward Mills Co. v. State of Ajmer®, the late Mr. Justice Mukher- 
jee, as he then was, indicated the policy behind minimum wages legislation in 
‘the por ovane words at page 32,‘column 2: 

..The legislative policy is apparent on the face of the present enactment. What 
it ains at, is the statutory fixation of minimum wages with a view to opviste the chance 
of exploitation of labour. 

The legislature undoubtedly intended to apply this Act not to all industries but 
to those industries only where by reason of unorganized labour or want of proper 
arrangements for effective regulation of wages or for other causes the wages of labourers. 
in a particular industry were very low. It is with an eye to these facts that the list. 
of trades has been drawn up in the schedule attached to the Act but the list is not an 
exhaustive one and it is the policy of the legislature not to lay down at once and for 
all time, to which industries the Act should be applied. Conditions of labour vary 
under different circumstances and from State to State and the expediency of includ- 
ing a particular trade or industry within the schedule depends upon a variety of facts 
which are by no means uniform and which can best be ascertained by the person who 
is placed in charge of the administration of a particular State. 

It is to carry out effectively the purpose of this enactment that power has beem 

given to the ‘appropriate Government’ to decide, with reference to local conditions, 
whether it is desirable that minimum wages should be fixed in regard to a particular 
trade or industry which is not already included in the list...” 
It is with that object, therefore, that the power has been given to the State 
Government under s. 3 of the Act either to fix minimum rates of wages or to 
review and revise them, at sueh intervals as the State Government may think 
fit, not exceeding five years. Having regard to the proviso to sub-s. (2) of 
s. 5 it is clear that the State Government is bound to consult the Advisory 
‘Board to be set up under ss. 7 and 9 before it revises the minimum rates of 
wages. That obligation is mandatory and has also been stressed in the two 
eases which were relied upon by Mr. Manohar on behalf of the petitioners. 
But the attack in the instant case is not that there was no consultation by 
Government with the Advisory Board. The attack is that the constitution and 
the composition of the Advisory Board was bad and not in accordance with 
law and the error is such that it must be held that there was no Board and 
no consultation at all under law and consequently the notification issued is 
bad. ` 

Section 9 deals with the composition of the Advisory Board and it says that 
it shall consist of an equal number of representatives of employers and em- 
ployees in the scheduled employments. In each case all the representatives 
have to be nominated by the appropriate Government. Then there is a third 
category contemplated by the words ‘‘and independent persons not exceeding 
one third of its total number of members, one of such independent persons shal] 
be appointed the Chairman by the appropriate Government’’, The attack is 
upon this third category of persons composing the Advisory Board in the 
instant case. It is said that both Shri Bakhale and Shri Dhutiya were not 
independent persons and, therefore, the entire constitution of the Advisory 
Board was bad. 

Now, in the first place, we may say that even upon the facts the contention 
is not justified. So far as Shri Bakhale is concerned, the facts are in dis- 
pute. We have already referred to the return made by the State Government 
and in para. 3 of the supplementary affidavit the State Government categori- 
cally alleged that on the date on which the present Advisory Board was con- 
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stituted in August 1956 by the former Government of Bombay (Government 
Resolution No. MWA. 1255-J, dated August 24,1956, in Labour and Social 
Welfare Department), Shri Bakhale who was made the Chairman of the 
Advisory Board had retired from service. He had retired as far back as 
April 17, 1952. To this return on behalf of Government there was no further 
reply or affidavit filed. Thus, we must hold that the facts upon which the con- 
tention is based so far as Shri Bakhale is concerned are in dispute. If the 
return of Government were to be accepted, then Shri Bakhale was not a Gov- 
ernment sérvant at all and the contention in the form in which it is advanced 
would fail. 

So far as Shri Dhutiya is concerned, the position is somewhat different. 
He was undoubtedly at the material time the Assistant Commissioner of 
Labour, Bombay, and therefore in the employ of the State Government. But 
what has been disputed on the part of Government as well as the other res- 
pondent is that he was a ‘‘member’’ of the Advisory Board. It is the case 
of Government that he was merely the Secretary of the Advisory Board and 
the arrangement was purely an administrative arrangement. He had no 
voice in the deliberations of tha Board nor any right to vote. This position 
which Government have taken up is also supported by a consideration of the 
rules under which the Secretary of the Advisory Board is to be appointed. 
The relevant rule is r. 6 of the Bombay Minimum Wages Rules, 1951. The 
rule deals with the staff of the Advisory Board -and the other Committees. 
Rules 3 and 4 in contradistinction deal with the terms of office of the mem- 
bers of the Committees and the Board. There is, therefore, a clear distinc- 
tion drawn between the staff of the Board and the members of the Board. 

Further, r. 6(J) prescribes that the State Government may appoint a Secre- 
tary to the Board and such other staff as it may think necessary and may fix 
the salaries and allowances payable to them ang specify their corfditions of 
service. Rule 6(2) then states: 

“(2) (4) The Secretary shall be the Chief Executive Officer of the Committee, the 
Advisory Committee or the Board, as the case may be. He may attend the meetings 
of such Committee, Advisory Committee or Board but shall not be entitled to vote 
at such meetings. , 

(ii) The Secretary shall assist the Chairman in convening meetings and shall keep 

a record of the minutes of such meetings and shall take necessary measures to carry 
out the decisions of the Committee, the Advisory Committee or the Board, as the case 
may be.” (the italics are ours). 
Apart from the distinction drawn in the rules between the members of the 
Board and the staff assisting the Board of whom the Secretary is the principal 
officer, the duties and functions of the two classes are radically different. The 
Secretary is the Chief Executive Officer of the Board. He may attend meet- 
ings but unlike the members he cannot vote. He merely assists the Chairman 
in (i) convening meetings, (ii) keeping a record of the minutes, and (iii) 
carrying out the decisions of the Board. He is virtually a ministerial officer 
of the Board. The members on the other hand constitute the Board; they 
take part in the deliberations of the Board and they alone can vote. There 
are specific rules framed as to their term of office or travelling allowances, 
the cessation and restoration of membership and their disqualifications; but 
no such rules are prescribed so far as the Secretary and the staff are con- 
cerned. The appointment of the Secretary is left to the State Government 
and since he would normally be a servant of Government his normal conditions 
of service in Government will prevail 

The erucial difference is that under rr. 15 and 16 it is only the members 
who have the voting right and it is according to the majority of the votes that 
decisions of the Board are taken. In those decisions the Secretary cannot, 
having regard to r. 6, take any part. Therefore, once the Secretary is de- 
prived of the right to vote, he is deprived of the ‘essential characteristic of a 
member of the Board because he cannot take part in the disposal of business 
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under r. 15. In fact, r. 6 makes his role clear. He is an executive or minis- 
terial officer of the Board. Therefore, upon a point of fact it seems to us 
that in the present case Shri Dhutiya could not possibly have been a member 
of the Advisory Board. There were in all 16 other members of the Board 
from among whom Shri Bakhale was the Chairman. Shri Bakhale was not 
connected with Government, whereas Shri Dhutiya was a servant of Govern- 
ment, but not a member of the Board. Upon this short. pomt, ‘therefore, we 
think that the petitioners’ contention ought to fail. 

But even assuming that we are not right in the view that we have taken, 
we do not think that the provisions of the Minimum Wages Act preferibe that 
a Government servant cannot be a member of the Advisory Board or that if 
he is a member he cannot be considered to be an ‘‘independent person’’ with- 
in the meaning of s. 9. 

On this question, the two cases which we have referred to above were relied 
upon on behalf of the petitioners. Before we consider the authorities we might 
once again advert to the provisions of s. 9. Section 9 contemplates: three cate- 
gories of members in the composition of the Advisory Board. They are: 


1. Persons representing employers. | in the scheduled employments 

2. Persons representing employees. f who shall be equal in number, 

and 

3. Independent persons not exceeding 1/8rd of the total number of mem- 

bers of the Advisory Board. 

The intention behind these provisions is very clear. Government has the duty 
to consult the Advisory Board. That duty is enjoined upon it in the exer- 
cise of its privilege to fix, review or revise minimum wages. Obviously Gov- 
ernment cannot fix, review and revise minimum wages without consulting the 
representatives of employees and employers but it is not always that represen- 
tatives of employees and empleyers can see eye to eye. In fact, experience tells 
us that in our country the occasions when they do agree are the exception. 
Therefore, it was essential to have a third body of members who hold the 
balance and that is the body which is categorized as ‘‘independent persons’’. 
The expression ‘‘independent persons’’ therefore is, in our opinion, used in 
contradistinetion with persons representing employers and persons represent- 
ing employees and it is in that context, therefore, that we must understand 
the expression ‘‘independent persons’’. In the context in which it is used the 
expression ‘‘independent persons’’ is used in contradistinction with ‘‘persons 
representing employers and persons representing employees’’. The true 
meaning, therefore, of the words ‘‘independent persons’’ in s. 9 of the Act 
is that those persons must be independent of the other two classes, namely, 
persons representing employers and persons representing employees. In other 
words, it seems to us that the plain meaning of the section is that the third: 
category of persons must be persons who are not representing employers or 
employees. The word ‘‘independent”’ in that context cannot mean indepen- 
dent in the ordinary and wider acceptation of that term as meaning ‘‘not be- 
longing to any party or group whatsoever; not being under obligation to any- 
body’’. If that shade of meaning were to be given to the word ‘‘independent’’, 
it seems to us that it will be practically impossible to find ‘‘independent 
persons’’ where a major industry is concerned, for it will always be possible 
to find or at least to allege some connection or other with the industry against 
most persons. 

We may also point out that under the rules framed under s. 30 of the 
Minimum Wages Act by the Government of Bombay, particularly r. 4, provi- 
sion is made for terms of office of members of the Board and a distinction 
is made in sub-rr. (2) and (3) between a non-official member of the Board and 
the official members of the Board. It seems that the rules certainly contem- 
plate that the independent members could be members of Government or 
official members so far as s. 9 is concerned. Even in r. 10 which deals with 
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the disqualification. of members to be on the Advisory Board, it .is not men- 
tioned that being a Government servant is a disqualification. Of course, we‘ 
are aware that the rules cannot be relied upon to interpret the provisions of 
the Act; but there has been no challenge to any of these rules in the present. 
petition ‘and we merely refer to these rules to show that they support the view 
which we have taken purely upon the provisions of law itself. 

Apart from that, so far as this Court is concerned, the question has already 
been decided by a Division Bench of this Court in President, Mudrak Sangh 
v. State of Bombay®. In that case also, a notification under the Minimum 
Wages Acten regard to the printing press industry was challenged. In that. 
cage the Chairman of the Consultative Committee was the Presiding Officer of 
the State Industrial Court and was receiving a salary from Government. An. 
objection was taken that he was not an independent person and the objection 
was answered at page 481, para. 9, as follows: 

“Finally it is contended that Shri Mujumdar was not an independent person inas- 
much as at the relevant date he was in the service of the Madhya Pradesh Government.. 
We do not think that there is any substance in this argument. What is meant by an 
independent person is that he should not be a person belonging to the party or group 
of either of the two contestants in the matter, that is, the employers and the employees. 
Shri Mujumdar was certainly a Government servant then and is still so. But he was. 
independent in the sense that he did not belong to the category of the employer or the 
employees. Further it is not suggested that Shri Mujumdar was in any way amenable 
to be influenced either by the employers or the employees.” 

This decision is not only ordinarily binding upon us but has our most res-- 
pectful concurrence. 

The decision relied upon on behalf of the petitioners is in N. K. Jain v. 
Labour Commissioner. It is no doubt an authority for holding that if the 
Consultative Committee is not reconstituted as required by s. 9 of the Act, the- 
subsequent fixation of minimum wages by the appropriate Government would 
not be in accordance with the Act and would be illegal. The decision in that 
case; however, turned upon its own peculiar facts. In that case what the State 
of Rajasthan did before issuing the notification fixing the minimum rate of 
wages was to appoint a Committee to advise it which consisted only of six of 
its own officers. There was no representation whatsoever in that case of em- 
ployers or employees in the scheduled employments on the Committee and it 
was on the advice of such a Committee that the notification impugned in that 
case ywas issued by the State Government. Chief Justice Wanchoo in deliver- 
ing the judgment of the Division Bench held (pp. 37-38): : 

“Let us look at the nature of the irregularity in this case. S. 9 says that the com- 
mittee will consist of an equal number of the representatives of employers and em- ` 
ployees in the scheduled employment and independent persons not exceeding one-third 
of the total membership. In this case, there was no representation of the employer or 
the employees. We may assume that all the six members appointed were independent. 


There was thus no Committee constituted under the Act, and the State Govern- 
ment has fixed minimum wages without the advice of the Committee, and without: 
taking the alternative procedure mentioned in S. 5(1)(b). Can it be said in such cir- 
cumstances that the final order fixing the minimum rate of wages is valid, though it has 
been made after completely ignoring the provision of S. 5(1). 

We are of opinion that where the provision of section 5(1) has not been allowed at 
all, it is not open to the State Government to fix minimum wages, and any order fixing 
minimum rates of wages without following the provisions of S. 5(1) is of no force and 
effect.” 

A, little later the learned Chief Justice observed (p. 38): 
. In this case, the State Government did appoint a committee, but it was no committee 
within “the meaning of S. 9 of the Act.” 
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‘At the same time the learned Chief Justice also ‘pointed out at page 37: 


» “We are, however, of opinion that there are irregularities and irregularities, and some- 

«times an irregularity may be such’ as not to vitiate the final notification fixing the minimum 
trate of wages. At other times, however, the irregularity may be of a fundamental cha- 
racter, and may vitiate the final order.” 
The facts in that case were different from the facts in the present case. The 
circumstances there were that of the three categories of members contemplated 
‘by s. 9, two categories were wholly absent from the composition of the Com- 
mittee. In other words, there were no representatives of employets and em- 
‘ployees at all and only the representatives of Government or independent 
persons were present. It was assumed in that case that the six Government 
‘servants appointed on the Committee were ‘‘independent persons’’, That is 
the very point that arises here. It was in thdse circumstances that the 
Rajasthan High Court held that there was no Committee and, therefore, no 
consultation at all which was mandatory upon the State Government. In the 
present case, the objection is not that one of the categories was not represented 
at all, All that is objected to is the qualification of two persons in the cate- 
gory of independent persons. 


Moreover, the objection in the present case does not go to the root of the 
requirements regarding the composition of the Board. Even assuming that 
‘Shri Bakhale or Shri Dhutiya do not fall within the category of independent 
‘persons, still we do not think that the composition of the entire Board would 
*be vitiated, nor can we for that reason hold, as was held in the Rajasthan case, 
that there was no Advisory Board at all. It is in this context that we may 
‘again stress that the notification appointing the Advisory Board has not been 
‘produced and we are at a loss to know what was the category or capacity in 
which the other members of the Board were nominated. If there was one other 
independent member, then whether Shri Dhutiya and Shri Bakhale were or 
were not independent members would not be a fatal or fundamental irregu- 
‘larity as Chief Justice Wanchoo put it but merely an irregularity of a minor 
sort. For these reasons we do not think that the principle of the Rajasthan 
decision would apply in the present case. 


The other case relied upon is the decision of a single Judge of the Calcutta 
High Court in Kohinoor Pictures (P) Ltd. v. State of West Bengal. In that 
-ease the appointment of the Advisory Committee was challenged on the ground 
that two members thereof under the category of independent persons were 
‘the Labour Commissioner and the Deputy Labour Commissioner of the Gov- 
ernment of West Bengal. The learned single Judge referred to two deci- 
-eisions: one a decision of the Punjab High Court in Jaswant Rar v. State of 
Punjab? and another of the Madhya Pradesh High Court in Narottamdas v. 
P. B. Gowarikar®. The Calcutta case also took the view that it is obligatory 
‘upon the State Government to consult the Advisory Committee and take its 
advice. But the learned single Judge reasoned from that premise that it 
‘follows that the Committee must be brought into existence validly in accord- 
ance with the provisions of the Act. To that extent also the view, with all 
“respect, is unexceptionable. But then the learned Judge pointed out that in 
‘his view the Labour Commissioner and the Deputy Labour Commissioner of 
the Government of West Bengal were not independent persons, and .he dis- 
sented from the following remark of Bishan Narain J. in Jaswant Rai v. State 
-of Punjab (p. 427): 

“To my mind an ‘independent’ person in this context means a person who is nelther 
-an employer nor an employee in the employment for which the minimum wages are to 
“be fixed.” 
That view is the same as the view we have taken in this case and we are in 
respectful agreement with the remark quoted. But the learned single Judge 
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in the Calcutta case did not accept that view for the reason that a contrary , 
view according to him had been taken in Narottamdas v. P. B. Gowarthar. 

In the Madhya Pradesh case the reasoning of Chief Justice Dixit on this 
question is contained in para.'11 at page 187, column 1: 

“We are not prepared to accept the stand taken on behalf of the State that the 
expression ‘independent persons’ as used in section 9 means persons who are indepen- 
dent only of empléyers and employees in the scheduled employment and includes an 
officiel. The ordinary connotation of the words ‘independent person’ is a person who is 
not. dependent on any body, authority or organisation and who is able to form. his own 
opinion without any control or guidance from any outside agency. 

In the matter of fixation of minimum wages the contesting parties are no doubt 
the employers and the employees. But the Government who fixes the rates of wages is 
not absolutely disinterested in the matter. That is so especially when the Government 
itself controls or runs a scheduled employment. It is not disputed that the opponent- 
State controls employment in public motor transport as also in a tannery at Gwalior. 

If the State runs stage carriages and owns a tannery, then it is clearly an employer 
within the definition given in section 2(e)(ti) of the Act. Then again, in a welfare 
state as envisaged by the Directive Principles of State Policy embodied in Part IV of 
the Constitution, the State cannot be regarded as a mere passive onlooker in the deter- 
mination of wage structure or of minimum wages. 

The State is, therefore, actively interested in wage-earners and in the matter of 
fixation of minimum wages in any scheduled employment. If the State is thus an in- 
terested party, then a Government official cannot by any stretch of reasoning be regard- 
ed as an independent person for the purpose of section 9. The expression ‘independent 
person’ must be construed to mean as one who is independent of the employers and the 
employees as well as the Government. A Government servant’s freedom of action and 
thought is limited by the fact that he is required to are for carrying out Government’s 
policy.” 

The Jearned Chief Justice then made a reference to the Punjab case and 
increly observed that they were not in agrcement with the view taken in that case. 
As to the decision of this Court in President, Nagpur Mudrak Sangh v. State. 
of Bombay, no reference is to be found either in the decision of the learned 
single Judge of the Calcutta Iligh Court or of the Division Bench of the 
Madhya Pradesh High Court. That decision is binding upon us. We have 
already said that we are ourselves in respectful agreement with the view taken 
therein. We may only add that so far as the reasoning of Chief Justice Dixit 
is concerned, undoubtedly in a welfare State Government does undertake com- 
mercial or industrial activity and itself runs several industrial enterprises. 
Those are funetions which are non-political which a welfare State in modern 
times performs and is expected to undertake. But even assuming that the 
reasoning applies to the present case, it is clear that in the present case the 
State is not interested in that sense in the bidi industry. The State does not 
run any bidi industry at all, nor is there anything on the record to prove it, 
and it seems to us that if at all the reasoning is to prevail, it can only prevail 
if the State is running an industry engaging the same type of labour as the 
one in which it was fixing the minimum wages. With all respect we cannot 
understand what connection the running of a tannery has with, or what in- 
terest it can give to the State Government when, fixing wages in the bidi indus- 
try. 

But apart from this, we think that the argument fails when we consider 
that the State Government is under the Act the absolute and complete master 
of the situation and there is absolutely no obligation on the part of the State 
Government even after taking the advice of the Advisory Committee or the 
Advisory Board to fix any particular rate of wages, nor, apart from any consti- 
tutional objection is there any obligation on the State to make a distinction 
between the rate of wages in Government owned factories and other factories 

‘or in a Government-run scheduled employment and a privately run scheduled 
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employment or to fix any rate of wages at all. Therefore, we are unable to 
see how an interest arises in the State Government because it runs some indus- 
trial enterprise. 

We do not find ourselves in agreement with the view taken on this 
point in Narottamdas’s case. It seems to us further that the reasoning 
there is in conflict with the remarks of their Lordships of the Supreme Court 
in Edward Mills Co. v. State of Ajmer. In that case the qgestion was as to 
the legality of the appointment of the Central Advisory Committee. The Com- 
mittee was appointed for a period of six months which ended on Jy 16,1952. 
Thereafter several meetings of the Committee were held which were after the 
expiry of the term of office. Some members had resigned and their vacancies 
were filled up and the term of office of the Committee was extended by a noti- 
fication issued on August 21, 1952, till September 20, 1952. A point was raised 
that the continuance of the Committee after the expiry of its term of office 
was illegal and the life of the Committee could not be extended by the subse- 
quent notification which was issued after the Committee’s term of office had 
expired. These contentions were negatived on the merits, but at the end of 
the judgment the late Mr. Justice B. K. Mukherjea, as he then was, observed 
(p. 33.): 

“No report was submitted during this period and there was no extension of time 

granted after the submission of the report. Assuming that the order of the 21st August 
1952 could not revive a committee which was already dead, it could certainly be held 
that a new committee was constituted on that date and even then the report submitted 
by it would be a perfectly good report. Quite apart from this, it is to be noted that a 
committee appointed under Section 5 of the Act is only an advisory body and that the 
Government is not bound to accept any of its recommendations. Consequently, proce- 
dural irregularities of this character could not vitiate the final report which fixed the 
minimum wages.” (the italics ere ours.) 
These remarks are absolutely binding upon us and it seems to us that upon 
these remarks the view taken in the Madhya Pradesh and Calcutta High Courts 
that if there is such an irregularity in the-composition of the Advisory Com- 
mittee, the issuance of a notification on the basis of the advice of that Com- 
mittee must be held illegal, cannot be sustained, nor can we hold that irregulari- 
ties in the constitution and composition of Advisory Boards can never vitiate 
the subsequent notification. We are, with respect, inclined to accept the view 
in between these two extreme views—viz. the view expressed by Chief Justice 
Wanchoo in the Rajasthan case that there are irregularities and irregularities 
and sometimes an irregularity may be of a fundamental character and may 
vitiate the final notification and at other times it may be minor and not so 
fundamental and may not have the same result. It would all depend upon 
the circumstances of each case and the nature of the irregularity in that case. 

In the present case, the irregularity, even assuming that there is any, is of 
an extremely minor sort in that the qualification of one or the other member 
thereof is being questioned. Moreover, it has not been shown that there was no 
other independent person included in that Board. 

The provisions of the Minimum Wages Act, particularly ss. 3, 4 and 5 have 
been challenged several times as unconstitutional and two such decisions of 
the Supreme Court are to be found, one in the Edward Mills’ case cited above 
and the other in Bijay Cotton Mills Lid. v. State of Ajmer? where the challenge 
was to as, 3 and 4 under art. 19(/)(g) of the Constitution. One of the reasons 
why that challenge on the ground of unconstitutionality failed was that the 
Act contains provisions like these for consultation and fact finding and gives 
opportunity of representation to the parties concerned. These cases clearly 
establish that consultation with the Advisory Bodies has been made obligatory 
on the part of the Government concerned on all occasions of revision of mini- 
mum wages. But it does not necessarily follow that once consultation takes 
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place any flaw in the constitution or composition of the Advisory Body must 
necessarily result in vitiating the notification issued under s. 3 of the Att 
fixing the rates of wages. On the other hand, we think that it would all depend 
upon the facts and circumstances of each individual case and the nature of 
the flaw or error pointed out in the composition and constitution of the Advisory 
Board or Committee. The first contention, therefore, must be negatived. 

Then we turn to the second point argued ag to the date mentioned in the 
notification dated December 26, 1957 (annexure A-1) as the date on which the 
proposals Were to He taken into” consideration. The notification which the 
State Government issued was in pursuance of the provisions of s. 5(1)(6). 
Under s. 5(J) it is provided that the State Government may before fixing or 
revising the minimum rates of wages either appoint a committee or committees 
and take their advice or by a notification in the Official Gazette publish its own 
proposals for the information of persons likely to be affected thereby and 
“specify a date, not less than two months from the date of the notification, on 
which the proposals will be taken into consideration’’. It is upon the words 
which we have just quoted from s. 5(/)(6) that the contention is based. 

The notification of annexure A-1 was as follows: 


«“’,.and notice is hereby given that the said draft will be taken into consideration 

by the Government of Bombay on or after the 1st day of March, 1958.” 
Mr. Manohar says that this does not amount to specifying a date because Go- 
vernment has stated that it will take into consideration the proposals in the 
draft ‘‘on or after the Ist day of March, 1958’’. The argument in the first 
place strikes us as technical in the extreme, and having regard to the fact that 
we are construing a piece of legislation for the benefit of the working class, 
we would avoid a technicality if possible. But it seems to us that it is not 
necessary to fall back upon that view of the interpretation at all because, in 
our opinion, the notification issued directly falls wMhin the terms of s. 5(1) (b) 
and strictly complies with it. To say that Government will take the draft 
proposals into consideration on or after March 1, 1958, certainly amounts 
to specifying a date, namely, March 1, 1958. That Government added that 
it would consider them further after that date should, in our opinion, make 
no difference to the fact that both the parties got an adequate opportunity to 
know and to represent their cases on the proposals. The whole idea behind 
specifying a date as required by s. 5(1)(b) is that the persons likely to be 
affected by the draft proposals should be in a position to make a representation 
against the draft proposals and know till what date they have to make it, so 
that Government is precluded from taking a decision upon the draft proposals 
until the expiry of the date specified. There is, however, nothing in the statute 
which requires that Government should consider it on that very date and not 
thereafter. In fact, it seems to us that it will be impossible for Government 
to consider all the representations received on one and the same date, namely, 
the date specified. 

On this point reference was also made to the remarks of the Division Bench 
in Nerottamdas v. P. B. Gowarikar (p. 185, col. 2): 


“In order to preserve the right, [given by clause (b) of sub-section (1) of section 
5, read with sub-section (2)] the provision must be strictly followed. The notification 
that was issued in this case on 18th August 1958 under section 5(1)(b) omitted altogether 
to specify a date. It went further, and contrary to the express provision of clause (b) 
prescribed that all representations should be submitted within a period of two months 
from the date of the publication of the notification.” (the words in brackets are ours). 
The passage referred to itself indicates the circumstances under which the 
remarks were made. In that case, the notification failed to fix any date what- 
soever. That was one reason why the notification was held bad. The second 
reason was that instead of fixing a date it said that representations should be 
submitted ‘‘within a period of two months from the date of the publication 
of the notification”. Now, the section says that not less than two months’ 
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time should be given prior to ihe date of the notification, whereas the notifica- 
tion in the Madhya Pradesh case was published within the period of two 
months. Therefore, time of not less than two months was not given. That 
was the second reason why the notification was held to be bad. None of the 
two reasons operates in the instant case. Here a date has been specified and 
that date clearly gives much more than two months to the persons likely to 
be affected to make their representations, nor is there any period of time 
specified within which the representations can be made as in the Madhya 
Pradesh case. The Madhya Pradesh case,” therefore, is distinguishable upon 
its own facts. : 

Reliance was next placed upon a decision of the Kerala High,.Court in Vasu- 
devan v. State of Kerala’°, There the notification stated that the proposal 
would be taken into consideration ‘‘after two months from the date of publi- 
cation of this notification” and that any representation ikat may be receiv- 
ed before the expiry of the said period will be considered by Government. Here 
again the répresentations had to come in before two months had fully expired 
and, therefore, s. 5(7) (b) was infringed. Section 5(J)(b) requires that the 
Government notification should ‘‘specify a date, not less then two months from 
the. date of the notification’’. It was in these circumstances that the Kerala 
High Court held (p. 68): 

..It bas to be noted that under sub-sec. (2) of Sec. 5 the right to make repre- 

sentations extends to the date specified in the notification under S. 5(1)(b) and that 
that right cannot be confined to a date anterior to it.” 
Here again the period of time was short by a day and, therefore, the notifica- 
tion was struck down. No doubt at, the end of para. 6 there is a further re- 
mark by the Division Bench upon which great reliance was placed by Mr. 
Manohar (p. 68): 

“...In other words, it is nêt possible for the Government to say that they will re- 

ceive representations upto a particular date and that the proposals will be taken into 
consideration not on that date but on some other date thereafter.” 
It is upon this remark that all the argument on this point seems to have been 
really founded. That remark, however, appears to us an obiter remark because 
the earlier discussion in para. 6 was more than sufficient to decide the point 
raised before the Kerala High Court and the remark we have quoted, with 
all respect, seems to have been inadvertently made. 

We hold that the notification impugned in the present case is not bad 
under the provisions of s. 5(7)(b) or any other provision relating to the is- 
suauce of that notification. 

Then we turn to the third and last point made’on behalf of the petitioners. 
It will be noticed that the impugned notification is made to apply only to the 
Vidarbha region of the then State of Bombay (now Maharashtra State). Mr. 
Manohar’s contention has been that having regard to the provisions of s. 3(J° 
af the Act, the notification could not be limited to the Vidarbha region which 
was only part of the then State of Bombay but could only be made in respect 
of the entire State. Section 3(J) of the Act was as follows :— 

“3. (1) The appropriate Government shall, in the manner hereinafter provided— 

(a) fix the minimum rates of wages payable to employees employed— 

(i) in an employment specified in Part I of the Schedule at the commencement of 
this Act, before the 31st day of December, 1959; 

(i) in an employment specified in Part Il of the Schedule at the commencement of 
this Act, before the 31st day of December, 1959: 

Provided that the appropriate Government may instead of fixing iiiioum rates of 
wages under this sub-clause for the whole State, fix such rates for a part of the State 
or for any specified class or classes of such employment in the whole State or part 
thereof; and 
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Gii) in an employment added to Part I or Part II of the Schedule by notification 
under section 27, before the expiry of one year from the date of the notification; 

(b) review at such intervals as it may think fit, such intervals not exceeding five 
years, the minimum rates of wages so fixed and revise the minumum rates, if necessary”. 
This was the section as it stood before the amending Act of 1961. After 1961 
cl. (a) of sub-s. (J) of s. 3 has been amended and reads as follows: 

“3. (1) The appropriate Government shall, in the manner hereinafter provided— 

(a) fix the minimum rates of wages payable to employees employed in an employ- 
ment specified in Part I or Part II of the Schedule and in an employment added to either 
Part by notification under section 27: 

Provided that the appropriate Government may, in respect of employees employed 
in an employment specified in Part II of the Schedule, instead of fixing minimum rates 
of wages under this clause for the whole State, fix such rates for a part of the State, 
or for any specified class or classes of such employment in the whole State or part 
thereof.” ; 

In the prescnt case we are concerned with the section as it stood before amend- 
ment; but we point to the amendment because it has a certain bearing upon 
the argument advanced. 

Now, the contention is that acting under its powers under sub-s. (J) of s. 3 
ihe State Government could not fix minimum rates of wages only for one 
area of the State ie. the Vidarbha area, but they should have been fixed for 
the entire State. The provision pointed out is the proviso to cl. (a) of sub-s. 
(1) of s. 3. In that clause there are two sub-clauses and in sub-cl. (4%) where 
employments specified in Part II of the Schedule are referred to, the proviso 
shows that the appropriate Government may instead of fixing minimum rates 
of wages under this sub-clause for the whole State, fix such rates for a part 
of the State or for any specified class or classes of such employment in the 
whole State or part thereof. Mr. Manohar says*that the very fact that the 
Legislature thought it necessary to enact this proviso to sub-cl. (4) shows 
that sub-cl. (it) could not justify the fixation of minimum rates of wages for 
a part of the State; otherwise the proviso was unnecessary. Of course, we are 
not directly concerned with sub-cl. (ii). But the further argument is that in 
sharp contrast to sub-el. (ti), in sub-cl. (i) there is no such proviso. Therefore, 
under sub-cl. (4) with which we are concerned, the rates must be fixed for the 
entire State. 

We do not think that the inclusion of the proviso at the end of sub-cl. (1) 
necessarily gives an indication that but for the proviso sub-cl. (4i) would not 
justify the fixation of minimum rates of wages for a part of the State. On 
the other hand, it seems to us that the proviso was incorporated by way of 
abundant caution and we say so upon a consideration. of the Schedule to the 
Act and Parts’I and IT thereof. If one turns to the schedule and sees the 
nature of the industries mentioned in Parts I and II, it will be clear that in 
Part I are mentioned employments which are not necessarily employments to 
be found in every part of the State. But Part II deals with employments 
in agriculture, farming, horticulture, and raising of live-stock, bees or poultry 
und so forth—all employments which may be found to be carried on in practi- 
cally every part of the State. Now, it is to Part II that sub-cl. (i) applies 
and having regard to the nature of the employments in Part II, the Legislature 
may well have thought that it could be argued that the notification must 
govern the entire State because agriculture is carried on in the entire State. 
Therefore, by way of abundant caution, the Legislature enacted the proviso 
permitting the State Government to fix minimum rates of wages for a part 
of the State only. It would not then follow that the absence of any proviso 
to sub-cl. (+) indicates that under that sub-clause minimum rates of wages 
must be fixed for the entire State only. 

Reference was next made to cl. (a) of sub-s. (J) of s. 8. In oursopinion, 
all reference to el. (a) of sub-s. (Z) of s. 3 is in the present case irrelevant. 
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Clause (a) refers only to the fixation of wages, whereas cl. (b) refers to re- 
viewing minimum rates of wages so fixed and revising them. In the instant 
case the impugned notification reviewed and revised the minimum rates of 
wages and did not fix them for the-first time. Therefore, any reference to cl. 
(a) of sub-s. (J) of s. 3 is out of place. The relevant clause is el. (b) of sub- 
s. (1) of s. 3. Now, it is pertinent to notice that in cl. (b) there is no limita- 
tion indicated upon the power of the State Government to issue any notification 
when it is reviewing and revising the minimum rates of wages. e Therefoze, 
whereas here the minimum rates of wages are once fixed for the first time und 
are only being reviewed and revised, it seems to us that the State Government 
would have the power to apply the revised rates of wages only to a part of the 
State. It need not apply them to the whole State, even assuming that the view 
we have taken upon cl. (a) is not correct. 


The various points of challenge to the notification dated June 14 1958, and 
to els. 1 and 2 of the Schedule thereof fail. The petition is dismissed with costs. 


Petition dismissed. 


Before Mr. Justice Patel and Mr. Justice Shah. > 


ROYAL WESTERN INDIA TURF CLUB LTD. 
v 


THE MUNICIPAL COMMISSIONER FOR THE CITY OF BOMBAY.* 
Bombay Municipal Corporation Act (Bom. III of 1888), Sec. 154—Bombay Race-Courses 
Licensing Act (Bom. II of 1912), Sec. 4~Profit basis method employed to find out 
annual letting value—What expenses could be deducted from gross receipts to arrive 
at annual letting value—Profit method when should be applied. 


When the method employed for finding out the annual letting value is the profit 
basis, all such expenses as are necessary to be incurred for earning the gross receipts 
must be deducted therefrom to arrive at the annual letting value. 

The profit method should be applied where the premises are the only place in which 
the profits can be earned and the tenant, considered as the hypothetical tenant, the 
only person likely to earn those profits. 

A club held on lease from a municipal corporation some racing grounds for which 
it paid an annual rent. Under the lease during the period the grounds were not re- 
quired by the club for racing purposes they were left open for the use of the public. 
The corporation fixed the annual letting value by adopting the profit basis and after 
allowing the statutory deduction of 10 per cent. under s. 154 of the Bombay Muni- 
cipal Corporation Act, 1888, called upon the club to pay the assessment on the 
basis of this rental value. On the question as to what deductions should be made 
towards the expenses while determining the profits which the club ‘had made, the 
club claimed deductions in respect of inter alia (1) race course upkeep and repairs, 
(2) Totalisator upkeep and repairs and (3) licence fees in relation to the race course 
paid to the Government under the Bombay Race-Courses Licensing Act, 1912:— 

Held, that the expenses for the upkeep of the race course and for the necessary 
repairs to the buildings on the racing grounds which the landlord was not required 
to do, should be deducted from the gross receipts, 

that as the Totalisator. was a necessary adjunct for an efficient race course, the 
expenses in connection with it must be deducted out of the gross earnings as neces- 
sary business expenses, and 

that as under s. 4 of the Bombay Race-Courses Licensing Act, the burden to pay 
the fees is laid on the club, the entire amount of the licence fees should be deducted 
from the gross receipts. 


*Decided, April 16, 1963. First Appeal No. 216 of 1961. 


1968.] R. W. I. TURF CLUB 0. MUN’PAL COMME. (A.C.J.) 748 


Port of London Authority v. Assessment Committee of Orsett Union; Kingston 
Union v. Metropolitan Water Board,’ St. James’ and Pall Mall Electrie Light Co. v. 
Westminster Assessment Committee’ and Sheffield United Gas Light Company v. 
Overseers of Sheffield,‘ referred to. 


Tue Royal Western Inpa Turr Crus Lovwrrep (appellants) who were the 
owners of a Race Course situate at Hornby Vellard in Bombay filed a com- 
plaint under s. 163 of the Bombay Municipal Corporation Act, 1888, com-. 
plaining against the rateable value entered in the Ward Assessment Books in 
respect of the aforesaid Race Course for the year 1954-55. The Deputy Muni- 
cipal Commissioner made a final order of assessment fixing the rateable value 
of the Club premises at Rs. 11,90,185. The appellants filed an appeal against 
this order of assessment to the Chief Judge, Court of Small Causes, Bombay, 
who dismissed it. 


The appellants appealed to the High Court. 


R. B. Kotwal and D. P. Madon, instructed by Mulla and Mulla and Craigie 
Blunt & Caroe, for the appellants. 

Murzban J. Mistree, with 8. P. Bharucha and P. K. Rele, instructed by 
Crawford Batley & Oo., for the respondent. 


PATEL J. The Turf Club holds a lease from the Corporation of the racing 
grounds at Mahalaxmi. The total yardage of the land comprised in the lease 
is 10,22,806 sq. yds. and the Club pays annual rent of Rs. 3,75,000 for the 
privilege of using the premises for the purpose of races and for other con- 
nected purposes. During the period that it is not required by the Club for 
racing purposes, under the terms of the lease the grounds have to be kept open 
for the use of the public for sports and games. The rating year in question 
in this appeal for which the Turf Club is assessed is 1954-55 and the assess- 
ment for that year is made on the basis of their accounts for the year 1953-54. 
The Assessment Committee fixed the gross rental value of the premises at 
Rs. 18,22,430-12-8 and net at Rs. 11,90,187-12-3 after allowing the statutory 
deduction of 10 per cent. under s. 154 and the Corporation called upon the 
Turf Club to pay the assessment on the basis of this rental value. The Turf 
Club appealed to the Chief Judge of the Small Cause Court in accordance 
with the provisions of the Act who confirmed the assessment. 

The questions raised are of importance and also of principle. The method 
employed by the Corporation for finding out the annual letting value is what 
is known as the profit basis, the method being to determine the profits which 
are made by the tenant and then to determine what a hypothetical tenant 
would pay as rent for the premises to earn the profits which are being made by 
the tenant. The questions that are raised are what deductions should be made 
towards the expenses while determining the profits which the tenant makes. 

There is no dispute that in the present case the total gross receipts are 
Rs. 1,17,68,248-15-8. On the expenditure side the Club claimed deductions in 
respect of 19 items of expenditure out of which those wholly disallowed are 
(1y rent, rates and taxes, (2) capital expenditure written off, (3) Bombay 
Course upkeep and repairs, (4) Insurance, (5) Donations to Clubs, (9) Tota- 
lisator upkeep and repairs, (15) Provision for gratuities, (16) Donations, (18) 
Provision for taxation and (19) Painting. There is no dispute that out of 
these, (1), (2), (4), (5) (15), (16) and (18) are rightly disallowed. The 
only items, therefore, now claimed as deductions are item No. 3 which consist 
of a sum of Rs. 1, 07, 414-14-4, item No. 9 for totalizator upkeep and repairs 
which comes to Rs. 16,486-1-9 and item No. 19 regarding painting which con- 
sists of Rs. 89,922-8-0. In respect of items Nos. 6, 8, 10, 11, 12, 18 and 14, 
only half the amount has been allowed and not the whole. It is claimed for 


1 [1920] A.C. 273. 3 pos A.O. 33. 
2 [1926] A.C. 331, 4 (1863) 4B. &S. 185, 9.0. 122 E.R. 410 
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the Turf Club that the entire amount ought to be allowed. It is also claimed 
for the Turf Club that the wheel tax and the water tax paid by the Turf Club 
as expenses should have’ been wholly allowed and not to the extent of 3/4th 
only as has been done. The Corporation attempts to sustain the confirmation 
of the assessment in relation to these items. 

Section 154 of the Act lays down the method of computing the net rate- 
able value for the purposes of taxes mentioned in the Act. According to this 
section, the net rateable value is to be determined by deducting 10 per cent. 
as and by way of allowances for repairs or on any other accoum whatever 
from the gross rent which is ‘‘an amount of the annual rent for which such 
land or building might reasonably be expected to be let from year to year”. 
This definition of the ‘‘gross annual value’’ is somewhat similar to the de- 
finitions contained in corresponding English statutes for assessments under 
Parochial Assessments Act and also Poor Rate Assessment & Collection Act 
except for some small variations. The definition clearly suggests that it is such 
rent as a tenant would pay with the expectation of a lease from year to year 
and not only for one year, though of course terminable by the usual notice. 
It is also now well-settled under the English law that the test to be applied 
in these cases is that of a willing tenant who is prepared to take the lease but 
is not compelled to take it and of a willing landlord who is willing to let the 
premises but is not compelled to let them. It is equally well-setiled that in 
determining the rent that a tenant would give, all circumstances as to situa- 
tion, advantages, privileges and disabilities attached to the premises have to 
be taken into account. These principles have been applied while fixing the 
rateable value of premises under the Municipal Acts obtaining in our State. 
(See Mahad Municipality v. Bombay 8. R. T. Corp.’). 

Though the definition that the annual value is such rent as a wiling tenant 
would pay from year to year to a willing landlord having due regard to all 
the circumstances may appeđďr to be simple, it has created a large number of 
difficulties as shown by a large number of cases in connection with rateable 
value. Different kinds of properties are involved and different cireumstances 
exist in relation to them with the result that various methods had to be de- 
vised for determining a fair annual value,to fornt the basis of rates so that 
there should be no ifjustice to the rating authority nor any injustice to the 
rate-payer. The four methods usually employed in this connection are well 
summarised in Faraday on Rating, 5th edn., at p. 24: 

1. The ‘competitive or comparative method’, which consists of finding out rents 
actually paid for the hereditament in question and/or others of a similar kind, adjusting 
them to bring them into line with the statutory conditions, and thus arriving directly at 
an estimate of rent. Whenever such comparison is possible, this method is preferred. 

2. The ‘profits basis’ ie. calculation by reference to receipts and expenditure and 
finding from the profits earned what a tenant would pay for premises to earn those 
profits as rent. 

8. The ‘contractor’s method’ where the estimated rent is determined by finding 
the figure for which a contractor would provide him with premises similar to the one 
in question for a purpose for which they are let. 

4. The ‘unit method’ where the valuation is made by so much per bed etc. 

In Ryde on Rating, 10th edn., at p. 441, it is pointed out that it is difficult 
to extract with certainty general principles determining the precise nature of 
premises to which profit basis is applied. It is said, however, that before the 
method can be employed 

“|..there should be vested in the landlord something in the nature of a monopoly, 
as respects the site, so that it cannot be said that the hypothetical tenant, when nego- 
tiating the rent, is free to select another site if the rent demanded appears too high 
(Surrey County Valuation Committee v. Chessington Zoo Ld?) and in approaching this 
problem two matters, already referred to, call for consideration, (a) is the hereditament 


1 (1960) 63 Bom. L.R. 174. 2 [1950] 1 K.B. 640, s.c. [1950] 1 AIL E.R. 154. 
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the'only place in which the profits can be earned; (b) ıs the occupier, considered as the 
hypothetical tenant, the ‘only person likely to earn those profits.” 

Authorities also show that the method of profit basis for determination of the 
rateable value has been suitably applied ‘to public ‘undertakings as well as 
Race Courses' in England and we'do'not see why, since the two fundamental 
‘conditions for the application of this method are applicable in the present. 
case, that method should not be adopted. In fact, for the last several years 
this method has been applied successfully and there can be no possible reason 
1o-depart-from the same. 

The, next question then is, what it means and what it involves? In this 
connection the general principles were pointed out by Lord Birkenhead in the 
leading case. Port of London Authority, v. Assessment Committee of Orsett 
Union® where he says (p. 281): 

“By this reckoning the amount of the gross receipts ıs ascertained, and from 
such amount are déducted the expense of earning such receipts, the deductions pro- 
vided for'by statute, interest on’ tenants capital and the ‘estimeted amount of tenant’s 
profit, The figure so ascertained would give the rating authority a‘valuable indication 
as to the rent which the hypothetical tenant would be likely to give for the right to 
occupy the hereditament. in question and therefore would enable them to form an opi- 
n'on as to the correct amount of the ‘net annual value’ for the purpose of rating.” 

While referring to the profit basis, Lord Atkinson in Kingston Union v. 
uM etropolitan Water Board* pointed out the fundamental principles thus 
(p. 348) : 

“In my view there is only one method by, which the rateable value of a heredita- 
ment, the occupation of ‘which is valuable, can, be legally ascertained, and that is by 
the method prescribed by s. 1 of the Parochial Assessments Act of 1836—namely, by the 
ascertainment of the rent at which the hereditament might reasonably be expected to 
be let from year’ to year to a hypothetical tenant, free from the'rates and charges, etc., 
‘rebus sic stantibus’. By these three latter words I mean to express the considerations 
which are expanded in the following passage in the judgment of Lord Buckmaster in 
the case of Port of London Authority v. Assessment Committee of Orsett Union’. He said ` 
that the hereditament the reasonable rent of which is to be ascertained must’ be that 
hereditament ‘as it stands, with all its privileges, opportunities and disabilities created 
or imposed either by its natural position or by: the arlificial conditions of an Act of 
Parliament.” 

He then pointed out in reference to the profit earning basis that (p. 849): 

“|, the profits derived or derivable from the occupation of thé hereditament are 
helps to the measurement of it, because the hypothetical tenant would naturally con- 
sider what rent he would afford to pay to secure the chance of making these profits by 
the occupation of it. And the assessing authority, on its side, would naturally consider 
what the chance of realising that profit by the occupation of it was reasonably worth.” 

While referring to this system, Lord Atkin in St. James’ and Pall Hall 
Electric Light Co. v. Westminster Assessment Committee®, without defining 
the method in, detail roughly pointed out the method of calculation, He sa‘d 
(p. Mai 
; ..The system roughly speaking is that. the gross receipts of the undertaker are 
taken for the year of calculation; from them are deducted the expenses of earning thosc 
receipts; from the residue a tenant’s share is subtracted, a hypothetical sum which repre- 
sents what’ the tenant might reasonably be satisfied with for his ‘profits’, which will in- 
clude interest on capital remuneration for his industry and compensation for risk;.and 
iho residue will be the landlord’s share of rent.” 

He made it clear that he was not proposing to restate the judicial definitions 
of the profits basis but was merely indicating its general principle. 


3 [1920] A.C, 273 5 [1920] A.C. 273, at p 305. 
4 [1926] A.C. 331. : 2 6 [1984] A.C. 33. 
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Some indication is to be found regarding the deductions to be made from 
the case of Sheffield United Gas Light Company v. Overseers of Sheffield’ 
where the rateable value of the company’s works was determined by taking 
the sum of annual gross receipts for the sale of gas, of residuary products left 
after the gas was extracted, from the hire of gas meters and fittings and for 


work done ete. and deducting from the same the gross expenditure for /the- 


same year incurred in producing such receipts and the result gave the net 
receipts for that year. From this was deducted the tenant’s profits and in- 
terest on capital which the Court determined at 20 per cent., thee a sum on 
account of tenant’s rates and taxes and the annual average cost of the repairs 
and renewal and insurance of the buildings of the stations and of plant, as 
necessary to maintain them in a state to ensure the above receipts—this would 
in our view have no reference to such repair charges and other charges which 
are to be borne by the landlord under the statute here as well as in England— 
then a sum on account of the renewal of the whole of the mains, and the 
balance which remained in the hands of the company was taken to be the rent 
for which the works might reasonably be expected to let from year to year 
and as such the true estimate of the net annual value thereof. 

These cases show that all such expenses as are necessary to be incurred: for 
earning the gross receipts which the Club earned must be deducted before it can 
be said that the residue was the annual value. The entire dispute centres 
round the items which the Club says ought to be deducted and which the Cor- 
poration says ought not to be deducted. If we are right in stating the above 
principles when profit basis is employed; their application should not be very 
difficult in the present case. 

The first item in dispute is item No. 3, the amount being Rs. 1,07,414-14-4 
representing the expenses incurred for upkeep and repairs of Bombay Courses. 
The reasoning adopted by the learned Judge and sought to be supported in 
this Court is that this is a deduction permitted to the landlord under s. 154 
of the Act, which is in respect of all outgoings for repairs or for any other 
reason whatsoever. It is argued that this expense cannot be considered as 
necessary for the business and in any case if any part of it falls within s. 154 
it cannot be allowed. For this purpose the terms of s. 154 have to be con- 
sidered. 

The section does not clearly lay down all the conditions under which the 
rent is to be determined. Under the English Acts net annual value is the 
rent at which the hereditament may reasonably be expected to be let from 
year to year, free of all usual tenants rates and taxes and deducting there- 
from the probable average annual costs of the repairs, insurance and other 
expenses, necessary to maintain them in a state to command such rent. Under 
the present Act there is no guidance whatever. If 10-per cent. deduction per- 
mitted is to be taken as any indication then it could include only such costs 
as a landlord is bound to incur. The respective liabilities of landlord and 
tenant are governed by s. 108 of the Transfer of Property Act. There is no 
obligation on the landlord to repair the property. It is the tenant’s obliga- 
tion to keep it in proper repair and in as good a condition as he found it in 
and yield it up in the same condition subject only to fair wear and tear and 
irresistible force. It would, therefore, seem that the statutory 10 per cent. 
would include insurance, charges of collection, costs of repair of such damage 
as is caused by natural wear and tear and the elements. In modern days of 
high costs 10 per cent. would by no means appear to be adequate. That how- 
ever is a different matter. But all other expenses in connection with the 
maintenance of the property for earning the particular profits must be de- 
ducted from the gross receipts. 

It is true, therefore, that if the expenses incurred were for repairs of build- 
ings constructed by the Turf Club and/or such items as are fixed to the land, 


7 (1863) 4 B. & 8. 135, s.o. 122 E.R. 410. 
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and which were necessary by reason of natural wear and tear of the pro- 
perty, then they would be included within the 10 per cent. of the gross rental 
allowed by s. 154. The standard is whether this expense or any part of it was 
necessary for the earning of the income which the Turf Club made. In order 
to attract large number of owners of horses to run their horses, it is neces- 
sary for the Club to maintain the Course in perfect order so that no horse 
might be injured while on the Course. It would also appear that in order to 
attract the largest number of visitors to the club it is necessary to main- 
tain all the fitments including the premises in attractive condition. If these 
premises are allowed to be derelict and left to be repaired by the landlord 
when and how he chooses, the Club could not attract the quantum of business 
under the restrictive conditions imposed by the licence. 

It is argued that the item with regard to repairs to the buildings cannot in 
any case be deducted. Item No. 3 consists of two sub-items (i) upkeep of 
the Race Course and (ii) repairs which may as well include repairs to the 
buildings about which we have no data. Since the accounts are not before 
us it would be necessary to direct an enquiry for finding out what sum out 
of Rs. 1,07,414-14-4 represented the cost of repairs such as would be required 
to be done normally by a landlord under the Transfer of Property Act. The 
balance of the amount will represent the expenses spent for the upkeep of the 
Race Course and for other necessary purposes and be deducted from the re- 
ceipts. 

“The next item is item No. 9 for the Totalisator upkeep and repairs which 
consists of a sum of Rs. 16,486-1-9. The Totalisator in question is a mechani- 
cal device and it is admittedly a necessary adjunct for an efficient Race Course. 
It is argued on behalf of the respondent that since for the purposes of rate- 
able value the doctrine of ‘rebus sic stantibus’ i.e. the property as it exists for 
the purpose for which it is used must be applied, the Totalisator must be con- 
sidered as part and parcel ‘of the property to be provided by the landlord and 
any expenses involved in either the maintenance or the repairs of the same 
cannot be allowed. In the first place, machinery is excluded from the lands 
and buildings which are to be taxed, even if attached to tha lands or build- 
ings. Therefore, the doctrine cannot be applied in the fullest sense as in 
England. In England it has been held that machinery must be taken to form 
part of the hereditament and rateable value of the entire property must be 
determined, for the understandable reason that the incidence of the rate is 
on the occupant while under our Acts it is on the owner as explained by me 
in Mahad Municipality v. Bombay 8. R. T. Corp. This device is employed 
by the Club in order to reduce the number of employees who would other- 
wise be required to work at the Race Course. It also introduces better effi- 
ciency and earlier disposal of the work. In the absence of such machinery, a 
very large number of persons would have been required to be employed and 
it could not possibly have been contended on behalf of the Corporation that 
the amount spent for their salaries*and allowances must not be allowed, since 

. in any event the land and buildings would not include the landlord also 
furnishing human labour required to run business. It was argued that the 
words ‘‘Totalisator upkeep and repairs’? may include repair to the building 
where it is situated. We are not prepared to accept the suggestion. The 
words used clearly indicate that this expenditure relates to the repairs and 
upkeep only of the Totalisator, that is the mechanical device. This item, 
according to the principles stated by us, must, therefore, be deducted out of 
the gross earnings, as necessary business expenses. 

Item No. 19, which is wholly disallowed is of Rs. 89,922-8-0 relating to the 
painting. The data furnished does not make it clear as to how and for what 
purpose this painting expense was incurred. It may as well be the cost of 
painting the buildings and the railings of the Race Course and also probably 
some furniture. In view of this, after some discussion Mr. Kotwal did not 
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insist on this deduction for this year. This disposes of all the three items 
which have been totally disallowed by ihe learned Judge. 

We then come to the items which are allowed only in part. These items 
are 6, 8, 10, 11, 12, 18 and 14 out of which we will deal with item No. 8 which 
involves half the licence fees in relation to the Bombay Course later. Item 
No. 6 involves an expense of Rs. 22,867-7-0 for track sand and murum re- 
quired to be refilled during the time that the races are run. Item No. 10 con- 
sists of salaries and wages of the employees of the Bombay Course. Item 
No. 11 consists of motor lorry expenses; item No. 12 consists of*stores and 
charges for maintenance of horses and bullocks; item No. 13 consists of manure 
and garden expenses and item No. 14 is in regard to expenses for spares for 
powers, tractors aud machinery parts. The basis for allowing only a part 
of these items is given by the learned Judge in para. 24 where the learned 
Judge accepts the reasoning of the assessing authority to the following effect: 
Out of the 12 months, racing season in Bombay is only about 6 months; for 
the 6 months during which the racing is done these expenses would be the 
tenant's outgoings while for the rest of the period they would be landlord’s 
burdens and, therefore, only half of such expenses can be allowed. We do 
not see any reason for holding that for the period during which race meet- 
ings are not held in Bombay the expenses enumerated are the landlord’s bur- 
den. There ia no principle behind this reasoning except the one for increas- 
ing the rateable value. The permanent employees of the Turf Club are partly 
employed for the Bombay races and partly for the Poona races.: The total 
expenses of such employees have been divided in the fixed proportion in which 
ihe races are run and the Bombay expenses are determined. There is no 
undertaking by the landlord that during the time that race meetings are not 
held in Bombay, the landlord would bear the burden of these expenses nor 
are they in fact borne by the Corporation nor is there any statute which pro- 
vides for this burden. While considering the question of deducting this or 
that figure, we must also remember the warning given by Viscount Cave in 
the cases above referred to not to confuse the measure for that which is mea- 
sured since the ultimate aim is what would a hypothetical tenant pay as rent 
for the amount of profit which is earned from this business. In order to 
arrive at the correct amount of profit, all expenses properly incurred have tò 
be deducted. As a matter of fact, the learned counsel for the Corporation 
. was in difficulties in formulating the reasons why part of these expenses are 
not allowed. Undoubtedly one strong argument he made and that was that 
for yeors together only half of these expenses were permitted. But then it 
does not estop the Turf Club to-day as it would not estop the Corporation 
tomorrow froin contending that certain expenses have been wrongfully dis- 
allowed or allowed in the past. It may be that in the past the Club was 
making huge profits and it did not bother what taxes it paid. It may be that 
it had not realised its rights in the matter. Be that as it may, if in principle 
. these expenses must be allowed as outgoings there can be no reason why they 
should not be allowed in arriving at the net profits. Since no part of the. 
item was challenged as being not necessary for the purposes of the Race Course 
at Bombay, it would not be proper now at this stage to direct an enquiry even 
about item No. 11 in respect of which Mr. Mistree contended that except such 
expenses as were actually incurred for the purposes of the Club nothing could 
he allowed. We, accordingly, differ from the finding made by the learned Judge 
and direct that these expenses also should be deducted. 

The last item is regarding the licence fee. The total licence fee imposed 
by the State Government is Rs. 15,00,000 per year. The terms of the licence, 
provide that if in any year the net ‘profits of the Club are not sufficient to pay 
off the said fee, the Government may at its discretion reduce the licence fee 
but in no ease below Rs. 10,00,000. The fee of Rs. 15,00,000 has been appor- 
tioned by the Club between the races run at Poona and Bombay. Under the 
licence the Club is permitted to hold in all 36 race meetings out of which not 
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more than 14 have to be held at Poona. The Club holds 12 race meetings in 
Poona and 24 in Bombay and the licence fees are therefore divided in pro- 
portion of 1:2. For the relevant year the Government charged a fee of 
Rs. 13,00,000. Bombay share of the licence fee therefore comes to 
Rs. 8,66,666-10-8 of which only half viz. Rs. 4,38,338-5-4 is allowed as de- 
ductible expenses. The reason given by the learned Judge is contained iu 
para. 23 of his judgment. The learned Judge says that if the feces are pay- 
able to enable the tenant to conduct race meetings then it is the tenant’s bur- 
den and ifethe fees are payable for the premises to be let as a Race Course, 
it ‘would be the landlord’s burden. He seems to be of the view that as the 
licence exh. B permits the use of the premises as Race Course and permits the 
Turf Club to run the races thereon, the burden must be considered to be both 
of the landlord and of the tenant, and the apportionment therefore is justi- 
fied. In our view, it is wrong to consider the lease and the licence for this 
purpose. The lease permits the Race Course to be used as a Race Course for 
the obvious reason that the Corporation does not want the Turf Club to con- 
. vert it into building plots or to put it to any other use but to the use for 
which alone it is let. It has not been licenced as licenced premises for a parti- 
cular purpose. This restriction to use it for the purposes of Race Course is 
such as is contained in any lease between a landlord and a tenani who res- 
tricts the user of the premises for a particular purpose only. It is erroncous 
to infer from such a term that ihe premises were licensed io be used in n 
particular manner and therefore the use was restricted. It is also erroneous 
to draw such inference from the terms of the licence given by Government for 
` running the races. In order io ascertain on whom the burden is, one has to 
go to the Licensing Act itself and then determine on whom the burden Les. 
This brings us to the Bombay Race-Courses Licensing Act, 1912, being 
Bombay Act III of 1912. Mr, Mistree contends that the scheme of the Act is 
first to licence the premises and then to licence tlf person who runs the races. 
He relies on the heading of the Act as well as ss. 3, 5, G and 7. The heading 
is ‘‘licensing of Race-Courses in the State of Bombay’. Section 3 is the 
prohibiting section and says that no horse-race shall be held save on a race- 
course for which a licence for horse-racing’ is granted in accordance with the 
provisions of the Act. From this section and from s. 5 which makes it penal 
for any one taking part in the horse-races for which there is no licence as 
provided by s. 4 of the Act and similar provisions in ss. 6 and 7 it is contended 
that the intention is to licence the premises and also to licence any person who 
wants to hold race meetings. In our view, that is not a reasonably possible 
interpretation. The main provision is s. 4 which has been referred to in ss 4, 
6 and 7 and also with sufficient directness in s. 3, since the requirement is that 
there should be a licence as required by s. 4. Section 4 says that the owner, 
lessee or occupier of any race-course may apply to the State Government for 
a licence for horse-racing on such race-course. It is clear from the section 
that the person who wants to hold races on the premises has to make the 
application for the licence in reference to the Nace Course. If it is the owner, 
then the owner must apply, if it is the lessee, then the lessee must apply 
and jf it is the occupier, then the occupier must apply. When s, 4 refers to 
the word ‘‘owner’’, ‘‘lessee’’ or ‘‘oceupier’’ it means any such owner, lessee 
_ or geeupicr of a race-course who wants to run horse-races on such race-course ` 
and none other. A reading of the provisions makes it impossible to hold that 
the Act intended licensing of the two separately and, therefore, the burden 
must be apportioned as contended for by the Corporation. The passage at 
p. 460 in Ryde on Rating where, after referring to the decisions in some of 
the cases, the learned author points out that the existence of the licence in 
respect of the premises must be taken into account in determining the amount 
of rent that a hypothetical tenant would pay was relied upon. In the first 
place, these observations have been made in connection with public houses 
which may under the statutes in foree in England require to be licensed for 
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doing a particular kind of business as premises intended for the business. 
Since this particular requirement is absent, no such question arises in the 
present case. Apart from it, since the burden has been laid on the tenant, and 


when we are only determining the profits for the purposes of arriving at the ` 


rent which a hypothetical tenant would pay, it cannot be argued that a por- 
tion of the licence fee should be disregarded while determining the profits. 
In our view, the partial disallowance of the licence fee was not justified. 


[The rest of the judgment is not material to this report.] 7 


PARSI MATRIMONIAL. 


Before Mr. Justice K. K. Desai. 


BANOO JAL DARUWALLA v. JAL C. DARUWALLA.* 
Parsi Marriage and Divorce Act (IIIT of 1936), Secs. 42, 40—Whether Act deals with 
questions of titles to properties and property owned or alleged to be owned .as co- 
owners between husband and wife—Matrimonial home—Question of, how to be decided. 


The Court constituted under the Parsi Marriage and Divorce Act, 19386, does not 
deal with questions of titles to properties and questions arising between a husband 
and wife as co-owners of properties except only in respect of joint properties pre- 
sented at or about the time of marriage. In respect of other questions or title to 
property and/or property owned or alleged to be owned as co-owners between 
husband and wife and other reliefs in respect of such property, so far as the town 
and island of Bombay and/or Greater Bombay is concerned, the same must be dis- 
posed of by ordinary Civil Courts, ie. either the High Court, the City Civil Court 
or the Court of Small Causes. 

Whilst deciding the questién about the matrimonial home between a Parsi Zoro- 
astrian husband and wife the observations of Lord Justice Denning in the case of 
Bendall v. McWhirter’ (at p. 477), must always be borne in mind. Wherever it 
is practicable, it would be the duty of the Court to see that the wife is not thrown 
out of the matrimonial home. This, however, does not mean that the husband must 
be ordered to be ejected out of the matrimonial home unless he is guilty of extreme 
eruelty and otherwise undeserving. 


Tu» facts appear in the judgment. 


J. 8. Lam of EFastley Lam & Co., for the plaintiff to the suit and defendant 
to counterclaim. 
P. P. Khambatta, for the defendant to the suit and plaintiff to counterclaim. 


K. K. Drsar J. In this application for permanent alimony, by the first 
four prayers, the plaintiff who is the wife of the defendant has claimed sole 
and exclusive right to the use of the marital flat together with furniture, goods, 
chattels and other articles. By prayer (d), the plaintiff has claimed that the 
defendant may be ordered to secure to the plaintiff during her life such gross 
sum or monthly payments for her maintenance as the Court determines.” By 
' prayer (e) the plaintiff has claimed division of the marital flat between the 
plaintiff and the defendant. Prayers (£) to (j) relate to ornaments, clothes, ` 
certain amount lying deposited in the Lloyd’s Bank in the joint names of the 
plaintiff and the defendant, certain jewelleries and certain other items of 
money. The relevant facts leading to this’ application are as follows:— 

On June 25, 1947, the plaintiff and the defendant came to be married. 
Prior to that date the defendant resided in a third floor flat at ‘‘Alana’’ House 
situate at Bomanji Petit Lane. The rent of the flat was Rs. 155 per month. 
The flat consists of three bed-rooms, a living room, pantry kitchen and other 


*Decided, April 23, 1962. Parsi Matrimonial 1 [1952] 2 Q.B. 468. 
Suit No. 12 of 1961; 
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accommodation. The plaintif and the defendant commenced to reside in thai 
flat. On March 13, 1961, the plaintiff filed a suit praying for a decree for 
judicial separation and also claiming reliefs in connection with the properties 
mentioned in prayers (f) to (j) of this petition. On August 21, 1961, the 
plaintiff took out a notice of motion for alimony pendente lite. By consent 
of parties, on August 21, 1961, the defendant was ordered to pay to the plain- 
tiff a sum of Rs. 180 per.month as alimony pendente lite and the motion was 
adjourned in connection with certain other matters. By an order made on 
September *7, 1961, on that very notice of motion, by consent of parties, the 
defendant was ordered to pay Rs. 1380 per month as alimony pendente lite to 
the plaintiff, but it was declared that the arrangement recorded between the 
parties in that order was only temporary pending the hearing of the suit and 
was entirely without prejudice to the rights and contentions of the parties, if 
any, with regard to the tenancy of the flat and to the right of residence there- 
in of the plaintiff and the defendant and to all claims and contentions of the 
parties against each other with regard to the ownership of furniture, goods, 
chattels and all other articles. The defendant had filed a written statement 
and counterclaim and till a few days before the hearing took place the suit 
and counterclaim were being fought out between the parties acrimoniously. 
As before a few days from the date of the hearing the defendant informed 
the plaintiff that he was not going to contest her claim for decree for judicial 
separation, on October 16, 1961, an ex parte decree without any contest was 
passed in favour of the plaintiff granting her judicial separation. In that 
decree the reliefs claimed in the remaining prayers of the plaint were stood 
over for disposal at a later date including the question of costs of the suit. 

. These are the facts leading to this application, wherein the reliefs as I have 
mentioned above have been claimed on behalf of the plaintiff. 

Before considering the question of the relief of alimony, it is convenient to 
dispose of the question of claim made to ornamertts, clothes and other articles, 
furniture, goods.and chattels as also different amounts of moneys mentioned in 
prayers (£) to (j) in the first instance. 

Mr. Khambatta for the defendant contends that the Court constituted under 
the Parsi Marriage and Divorce Act, 1936, is not entitled to try and dispose 
of questions relating to title to properties and/or to effect partition between 
co-owners. He has in that connection rightly pointed out that the reliefs 
claimed in prayers (f) to (j) all relate to title to properties and/or properties 
alleged to be held as co-owners between the plaintiff and the defendant. He 
has relied upon the scheme of the Act. Now, it is clear that the scheme of the 
Act is not intended to deprive the ordinary Civil Courts of jurisdiction to 
decide titles to properties and questions arising between co-owners in the usual 
way. The scheme does not deprive the High Court at Bombay to decide sach 
questions arising between parties situate in the Ordinary Original Jurisdic- 
tion of this Court and/or relating to the properties in respect whereof the 
High Court has ordinary jurisdiction. The Court constituted under the Act 
is constituted for special purposes. Under Part (Chapt) III of the Act, the 
Court is given special jurisdiction as Parsi Chief Matrimonial Court or Parsi 
District Matrimonial Court. The powers and territorial jurisdiction of the 
Court are mentioned in ss. 18 to 29. The suits which can be tried by Courts 
constituted under the Act are referred to in ss. 30 to 38 of the Act. Reliefs 
that can be given by the Court constituted under the Act are also mentioned, 
in ss. 30 to 48 of the Act. It is apparent on reading ss. 30 to 48 that the Court 
constituted under the Act cannot deal with causes which are not specifically 
referred to in these sections. In this connection, Mr. Khambatta has rightly 
relied upon s. 42 of the Act, which runs as follows :— 

“Disposal of joint property—In any suit under this Act the Court may make 
such provisions in the final decree as it may deem just and proper with respect to pro- 
perty presented at or about the time of marriage which may belong jointly to both 
the husband and wife.” ” i 
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On a reading of this section and the whole of the scheme of the Act, it is clear 
that the Court constituted under the Act does not deal with questions of titles 
to properties: and questions arising between a husband and a wife as co-owners 
of properties except only in respect of joint properties presented at or about 
the time of marriage. In respect of other questions of title to property and/or 
property owned or alleged to be owned as co-owners between husband and 
wife and other reliefs in respect of such property, it is obvious that so far as 
the town and island of Bombay and/or Greater Bombay is concerned, the 
same must be disposed of by ordinary Civil Courts, i.e. either the ligh Court, 
the City Civil Court or the Court of Small Causes. Having regard to the 
nature of the reliefs claimed in prayers (f) to (j), it is clear that this Court 
has no jurisdiction to decide those questions and the same must be decided by 
ordinary Civil Courts. This also applies to the reliefs claimed regarding 
furniture, goods, chattels and other articles referred to in prayers (a) and (b) 
of this application. 


As regards permanent alimony to be granted to the petitioner and the ques- 
tion of what is referred to as a marital home and marital flat in this appli- 
cation, Mr. Lam for the plaintiff has strongly relied upon the observations of 
Lord Justice Denning in the case of Bendall v. McWhirter’. In that case a 
freehold owner of a house in which he lived with his family deserted his wife, 
telling her that she could have the house and furniture. Later, she obtained 
a maintenance order against him on the ground of his desertion. Subse- 
quently, he was adjudicated bankrupt and the freehold of the house vested in 
his trustee in bankruptcy. The trustee brought an action to recover posses- 
sion and mesne profits against the wife-.as a trespasser from the date of the 
adjudication in bankruptcy. The County Court Judge held that as the wife 
was a licensee whose licence was determined when the property vested in the 
trustee, he took it unfettered by matrimonial obligations; and made an order 
for possession with mesne profits in favour of the trustee. On appeal, that 
order was set aside. In that connection Lord Justice Denning has referred 
to the original position of a wife in Common law as follows (p. 475) :— 

“...Under the old common law as it existed until 70 years ago she had no rights 
at all apart from those of her husband. She was treated by the law more like a piece 
of his furniture than anything else... He could bundle his furniture out into the street, 
and so he could his wife... Thus, if the husband became bankrupt his assignees in 
bankruptcy could turn her out just as they could his furniture.” 

After referring to the above position of a wife at common law, the learned Lord 
Justice observed as follows (p. 475) : 

“All that has changed now. A wife is no longer her husband’s chattel. She is 

beginning to be regarded by the law as a partner in all affairs which are their common 
, concern. Thus the husband can no longer turn her out of the matrimonial home. She 
has as much right as he to stay there even though the house does stand in his name. 
This has only been decided in the last 10 years.” 

Thereafter reference is made to s. 17 of the Married Women’s Property Act. 
1905 and it is observed as follows (p. 475) :— 

..That section gives the court a very wide discretion in the matter; and accord- 
os in 1947, when a husband claimed that he had an absolute right to turn his wife 
out, it was held that he had no such right, but that it was a matter for the discretion 
of the court: see H. v. H? Very shortly afterwards, this court took the same view 
(Stewart v, Stewart), and it is now settled law that a deserted wife has a right, as 
against her husband, to stay in the matrimonial home unless and until an order is made 
against her under section 17. In support of this right His Honour Judge Willes re- 
cently made an order allowing a wife to stay until the husband found alternative ac- 
commodation, and restraining the husband from selling the house over her head, and 


1. [1952] 2 Q.B. 466. 3 [1948] 1 K.B. 507. 
2 .(1947) 63 T.L.R. 645. - n 
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we affirmed it: Lee v. Lee* Moreover it has beentheld that the wife’s right is effective, 
not only as against her husband but also as against the landlord.” : 
At page 477, in connection with the husband’s right to continue in possession 
of the property, it is observed as follows :— 


“ ..Her possession is not always exclusive. If the husband has only been guilty 

of desertion and nothing else, he is entitled to come back at any time asking to be 
forgiven, and she is then bound to receive him. She cannot then keep him out of his 
house. But if he has, in addition to desertion, been guilty of cruelty or adultery, she 
is not boural to take him back. She can keep him out of the house. Her possession 
may then be quite exclusive. ...She has only a personal privilege with no legal in- 
‘terest in the land and she is therefore only a licensee...” 
These are important observations and there is no doubt that the above obser- 
vations are established law in England. It appears to me that whilst de- 
ciding the question about the matrimonial home between a Parsi Zoroastrian 
husband and wife the above observations must always be borne in mind. 
Wherever it is practicable, it would be the duty of the Court to see that the 
wife is not thrown out of the matrimonial home. This, however, does not mean 
that the husband must be ordered to be ejected out of the matrimonial home 
unless he is guilty of extreme cruelty and otherwise undeserving. Mr. Kham- 
batta for the defendant has argued that the English law as appearing in the 
ease of Bendall v. McWhirter is entirely based on the provisions of s. 17 of 
the Married Women’s Property Act. He has pointed out that there is no 
such provision in the Indian law. He also contended that the decision in that 
case is based on the express licence held to be given by the husband in favour 
of the wife. According to him, the above observations do not generally apply 
to questions about matrimonial homes between husbands and wives even in 
England. It appears to me that s. 17 of the Married Women’s Property Act 
has been referred to in that decision only as a source of discretion in a Judge 
whilst deciding the question of matrimonial hom between husband and wife. 
I have no doubt that whilst deciding the question of matrimonial home between 
a Parsi husband and wife the Court would always have such discretion, be- 
cause the matter is relevant to the consideration of right of residence of ome 
of the spouses in the matrimonial home and also it must have reference to the 
quantum of permanent alimony which should be awarded to a wife as against 
her husband. The relevant provision relating to the awarding of alimony to 
a wife is contained in s. 40 of the Act, which runs as follows :-— 

“Permanent alimony.—(1) The Court may, if it shall think fit at the time of pass- 
ing any decree under this Act or subsequently thereto on application made to it for 
the purpose, order that the husband shall, while the wife remains chaste and un- 
married, 

(a) to the satisfaction of the Court, secure to the wife such gross sum or such 
monthly or periodical payment of money for a term not exceeding her life as, having 
regard to her own property, if any, her husband’s ability and the conduct of the parties, - 
shall be deemed just,... 

(b) make such monthly payments to the wife for her maintenance and support 
as the Court may think reasonable... 

(2)... 

(3) ...”. 

It is obvious that in spite of a decree for judicial separation the matrimonial 
tie between the husband and wife continues to exist. It is also obvious that 
as a consequence of that tie the husband is bound, to duly and properly main- 
tain his wife in appropriate manner. It is, in this connection, that the Court 
must, having regard to the provisions of s. 40 of the Act, consider (1) the 
wife’s own property, (2) the husband’s ability and (3) the conduct of the 
parties. The discretion of the Court after considering the above matters in 
awarding maintenance and/or alimony to a wife is unlimited. Having regard 
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to what has been pointed out by Mr. Lam and admitted by Mr. Khambatta, 
it is clear that the plaintiff and the defendant both cannot continue to reside 
in-the third-foor flat at “Alana” House and that they must reside separately 
at two different places. It is also clear, having regard tọ what is mentioned 
in the order dated September 7, 1961, that the plaintiff left the marital home 
pending the hearing of the suit. She, however, did so without prejudice to 
her contention that she was entitled to continue in occupation of the marital 
flat as she was doing up to the date she left the same. As it does not appear 
to me to be appropriate to pass any ejectment order against the, defendant 
directing him to leave the flat at ‘‘Alana’’ House, I propose to award appro- 
priately larger amount of maintenance to the plaintiff in finally determining 
the alimony to be paid by the defendant to her. I do not think it is right that 
I should direct the defendant to give delivery of the flat at ‘‘Alana’’ House 
to the plaintiff. 

Now, in connection with the property of the plaintiff, nothing has been 
alleged. What is stated is that she is in a position to earn a large income. 
According to the defendant, the plaintiff is earning about Rs. 400 by way of 
salary. She is also earning further amounts of Rs. 100 as tuition fees and 
Rs. 75 by charging diverse fees to pupils of Gurton High School. She also 
earns about Rs. 25 per month from All India Radio. Thus, according to the 
defendant, the plaintiff’s income is about Rs. 600 per month. According to 
the plaintiff, apart from the salary of about Rs. 400 which she is earning from 
the Walsingham House High School, she has no other fixed income at all 
Occasionally she might earn from All India Radio about Rs. 25. She denies 
having any tuitions or charging any amount to the pupils of the Gurton High 
School. According to the plaintiff, the defendant’s income is about Rs. 1,000 
per month. He receives admittedly a salary of Rs. 640 per month. This is 
after retention of Rs. 68 towards provident fund amount. Thus he earns 
Rs. 708 per month by way of salary. Admittedly, he was appointed an exa- 
miner by the University of Bombay and earned in 1959, 1960 and 1961 the 
following respective amounts, viz. Rs. 3,993, Rs. 2,487 and Rs. 2,287. Accord- 
ing to the plaintiff, he also earns Rs. 50 by way of interest on fixed deposit 
amount and dollars 500 per year by reason of his connection with World 
Brotherhood. He also admittedly received Rs. 125 by way of rent from one 
of the sub-tenants in the flat at ‘‘Alana’’ House. The defendant denies that 
he earns anything by way of interest or any amount by reason of his connec- 
tion with World Brotherhood. Having regard to the above disputes about 
the exact income between the parties, it could have been suggested that the 
matter should be referred to the Commissioner for Taking Accounts for ascer- 
taining the true income of the parties. The disputes raised appear to me to 
be so small that the same cannot bear the costs of a reference to the Com- 
missioner. Having regard to the arguments advanced on both sides in this 
connection, it appears to me that this case can be decided on the footing that 
the approximate income of the defendant is at least Rs. 900 per month whilst 
the approximate income of the plaintiff is about Rs. 425 per month. 

Whilst fixing the amount to be awarded to the plaintiff, Mr. Lam has argued 
that the conduct of the parties must be taken into account. The suit was until 
a few days before the hearing fought out acrimoniously. The ez parte decree 
that was granted to the plaintiff was on clear evidence that the defendant had 
acted cruelly against her. As the plaintiff is unable to re-enter ‘into enjoy- 
ment of the matrimonial home situate at the third floor of ‘‘Alana’’ House 
and as the defendant is exclusive owner of that valuable asset and as the con- 
duct of the defendant is proved to be cruel as against the plaintiff and as the 
parties are unable to reside and share the same flat, considering the above 
income between the parties, I have come to the conclusion that the defendant 
must pay every month Rs. 275 to the plaintiff by way of permanent alimony. 
as from October 16, 1961. 

The above will dispose of the first five prayers (a) to (e) in this application. 


- 
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Mr. Lam and Mr. Khambatta have informed me that as regards the costs 
of the suit and of this petition they will abide by the decision of Mr. H. D. 
Banaji, Advocate. This application is adjourned to April 28, 1962, as re- 
gards costs payable to the plaintiff. ¥ 


As regards the amount of alimony due up to March 16, 1962, on the above 
footing the same will be paid over within four months. The amount that must 
be deemed to have become due on April 16, 1962, will be paid on or before 
May 7, 19§2. Thereafter the recurring amount will become due and payable 
on 16th of each month. 

Order accordingly. 

Solicitors for the plaintiff: Hastley Lam & Co. 

Solicitors for the defendant: Smetham Byrne & Lambert. 


APPELLATE CIVIL: 
[NAGPUR BENCH] l 


i Before Mr. Justice Kotval and Mr. Justice Wagle. 
FAIJU MAHADEO CHANDEKAR 


v. 
CIVIL JUDGE, JUNIOR DIVISION, HINGANGHAT.* 

Bombay Village Panchayats Act (Bom. III of 1959), Secs. 12, 13—Bombay Village Pan- 
chayats Election Rules, 1959. Rules 23, 3—Registration of Electors Rules, 1960. 
Rule 30—Representation of the People Act (XLIII of 1951) Secs. 21, 23—What con- 
stitutes list of voters for purposes of panchayat elections—Whether electoral roll of 
Bombay Legislative Assembly ipso facto becomes guch list of voters—Names of 
voters entitled to vote not tallying with their names appearing in list of voters— 
Whether such voters entitled to vote—Ezxpression “local authorities’ constituency” in 
r. 80, Registration of Electors Rules, whether refers to elections to panchayat con- 
stituency. 

Sections 12(1) and 13(1) of the Bombay Village Panchayats Act, 1958, make a 
clear distinction between the electoral roll for the Assembly election and the lst 
of voters for the Panchayat elections. What is plenary for the purposes of the Pan- 
chayat elections is the list of voters and not the electoral roll. Therefore, under 
s. 12(1) of the Act the electoral roll of the Bombay Legislative Assembly once pre- 
pared under the provisions of the Representation of the People Act, 1950, does not 
ipso facto become the list of voters for the ward or village concerned at any ensuing 
panchayat election. It is that electoral roll of the Bombay Legislative Assembly 
which is in force on a certain selected date which alone becomes “the list of voters” 
for the purposes of the panchayat elections. 

Under r. 23 of the Bombay Village Panchayats Election Rules, 1959, the presiding 
officer has to consider the substantial right of franchise and decide whether that 
individual has that right and not to consider whether technically his name appears 
im the list of voters or not. 

The expression “local authorities’ constituency” in r. 30 of the Registration of 
Electors Rules, 1960, does not refer to elections to a panchayat constituency but to 
a special seat from which persons are elected to the assembly from among local 
authorities. It does not deal with local authorities but with local authorities’ con- 
stituencies. 


Tur facts are stated in the judgment. 


B. R. Mandlekar and H. N. Vaidya, for the petitioners. 
D. B. Padhye, Assistant Government Pleader, for respondent No. 3. 
T. L. Junankar, for respondents Nos. 6 to 8. 


*Decided, May 4, 1963. Special Civil Application No. 1 of 1963. 
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Korvan J. This is an application in which is challenged an order passed 
by the Civil Judge, Junior Division, Hinganghat, acting as a Court under 
‘s. 15 of the Bombay Village Panchayats Act, 1958 (Bombay Act No. ITI of 
1959). Before the learned Civil Judge an election petition was filed challeng- 
ing the election of the three petitioners: Faiju Mahadeo Chandekar, Rambhau 
Nago Urkande and Govinda Krishnaji Mandlik. The petition was filed by 
respondent No. 6 before us, Vithoba Sadasheo Yende. The election was held 
for filling three seats of members of ward No. 2 of village Mandgaon in Hin- 
ganghat tahsil on October 3, 1961. The election programme had fixed August 
25, 1961, as the last date for nominations and the scrutiny of nominations took 
place on August 26, 1961. The elections were held on October 3, 1961, and 
the results of the elections were announced on October 5, 1961. The three 
petitioners received the three highest numbers of votes, that is to say, peti- 
tioner No. 2 Rambhau got 144 votes, petitioner No. 1 Faiju got 148 votes and 
petitioner No. 3 Govinda got 141 votes. Respondent No. 6 Vithoba who moved 
the petition before the learned Civil Judge got 188 votes and respondents 
Nos. 7 and 8, Shankar Govind Sakude and Shankar Mukaji Hatwar, got 133 
and 127 votes respectively. ' 

In the election petition, the election of the present petitioners was challenged 
upon several grounds most of which were negatived by the learned Civil Judge, 
but the learned Civil Judge upheld three main objections to their election and 
it is with those objections that the present petition is concerned. 

The three objections upon which the election of the present petitioners was 

set aside were: 
. (i) that subsequent to the list of voters prepared for this village a supple- 
mentary list of 10 voters was sent to the Officer-in-charge of the elections under 
T. 3 of the Bombay Village Panchayats Election Rules, 1959. That officer 
first accepted the list on August 25, 1961, but later rejected it. The learned 
‘Civil Judge held that the list was wrongly rejected; that the ten persons ought 
to have been allowed to cast their votes at the election. They had been de- 
prived of their franchise and, therefore, the election was materially affected 
and ought to be set aside. 

(ii) That three voters whose names were not in the list of voters were 
allowed to vote. It appears that these three voters bore the surname ‘Parbat’ 
whereas in the voters’ list the surname mentioned was ‘Sakode’. The per- 
sonal name and the father’s name of each of the three voters was the same but 
the difference was in the surname. These three voters were upon inquiry 
allowed to vote by the election officer but the learned Civil Judge held that 
they had been wrongly permitted to vote having regard to the provisions of 
‘the Bombay Village Panchayats Act and the Election Rules. 

(iü) That one voter Vithoba Govinda Sakode was not allowed to vote 
though he ought to have been allowed to vote. It appears that his name had 
been wrongly entered in the voters’ list for village Kora and was not included 
in village Mandgaon and, therefore, he was not allowed to vote. The learned 
Civil Judge held that he was eligible to vote from village Mandgaon and ought 
to have been permitted to vote and that on that ground also the election was 
liable to be set aside. a 

All these grounds have been challenged by Mr. Mandlekar on behalf of the 
petitioners and we will deal with each of the grounds in the order mentioned 
‚above. 

Turning to the first ground on which the election was set aside, namely, that 
the voters’ list of ten voters was wrongly rejected and those ten voters not 
allowed to vote, the facts are as follows: The voters’ list is at annexure 6-R/ 
J4. At the foot of this list is an endorsement by Mr. S. R. Rupade, the ‘‘Niwad- 
nook Adhikari’’ (that is to say, the ‘‘election officer’’ appointed under r. 3(2) 
of the Bombay Village Panchayats Election Rules to supervise elections) as 
“follows: 

“Copy—Sar Pancha, Mandgaon. The above supplementary list of voters should be, 
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as per orders of the Tahsildar, added to the original list and be published.” 
Immediately succeeding this endorsement is an unsigned endorsement also 
made by Mr. Rupade. That endorsement is as follows: 


“This supplementary list has been amended on 25-8-61, ie. not before the date pro- 
ceeding (sic.) (preceding) to the day for receiving remaining papers. Hence this list 
is not valid for the purpose of the election.” 

At the head of the list is a further endorsement which was obviously made 
after the above two endorsements because it is dated October 2, 1961. It is 
algo signe? by Mr. S. R. Rupade. That endorsement is as follows: 

“This list dated 25-8-61, has been prepared as supplementary list. Therefore, it 
will not be valid for election. This list is not valid for election.” 

Now, Mr. S. R. Rupade was not examined as a witness but the Sarpancha of 
the village to whom it was sent has been examined. He is Vithoba Sadasheo 
Yende (annexure 6-R/9). He has proved this supplementary list and has 
stated that it came to him on August 25, 1961, as endorsed by Mr. Rupade at 
the foot, of the list. The Civil Judge has taken the view that Mr. Rupade 
having once accepted this list by the first endorsement which we have quoted 
above had no authority subsequently to reject the list which was ordered to 
be published by the Tahsildar. He has referred to rr. 18, 26, and 27 of the 
Registration of Electors Rules, 1960 (that is to say, the rules framed under 
the Representation of the People Act, 1951), and to r. 3(5) of the Bombay 
Village Panchayats Election Rules, 1959. Unfortunately in dealing with this 
question, it seems to us that the learned Civil Judge omitted to notice the 
vital provisions of law upon which obviously the Nivadnook Adhikari 
Mr. Rupade appears to have relied and they are the provisions of s. 12(1) read 
with s. 18 of the Bombay Village Panchayats Act. We have already indi- 
cated that in the endorsement at the foot of the list Mr. Rupade had given his 
reason as follows: e 
- “This supplementary list has been amended on 25-8-61, ie. not before the date 
preceding to the day for receiving remaining papers. Hence this list is not valid for 
the purpose of the election.” ; 

Now, this was the reason and it seems to us that if the election had to be 
set aside as the learned Civil Judge has set it aside, the reason given had to 
be met and answered, but there does not appear to be any answer to this rea- 
soning in the judgment of the learned Civil Judge. On the other hand, it 
seems to us that this view which Mr. Rupade took was a perfectly correct view 
having regard to the provisions of ss. 12 and 13 of the Act. 

Section 12 runs as follows: 

“12. (1) The electoral roll of the Bombay Legislative Assembly prepared under 
the provisions of the Representation of the People Act, 1950, and in force on such day 
as the State Government may by general or special order notify in this behalf for such 
part of the constituency of the Assembly as is included in a ward or a village shall be 
the list of voters for such ward or village. 

(2) An, officer designated by the Collector in this behalf shall maintain a list of 
voters for each such ward or village.” 

Section 13 provides: 

“13. (1) Every person whose name is in the list of voters shall, unless disqualified 
under this Act or any other law for the time being in force, be qualified to vote at 
the election of a member for the ward to which such list pertains. 

(2) Every person whose name is in the list of voters shall, unless disqualified 
under this Act or under any other law for the time being in force, be qualified to be 
elected for any ward of the village. No person whose name is not entered in the list 
of voters for such village shall be qualified to be elected for any ward of the village. 

(3) Subject to any disqualification incurred by a person, the list of voters shall be 
cenclusive evidence for the purpose of determining under this section whether any 
person is qualified or is not qualified to vote, or as the case may be, is qualified of is 
not qualified to be elected, at any election.” 
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It is clear that under sub-s. (J) of s. 12 the electoral roll of the Bombay 
Legislative Assembly prepared under the provisions of the Representation of 
the People Act, 1951, is to be regarded as the list of voters for the ward or 
the village concerned. But this is subject to one qualification which has to be 
read in sub-s. (1) of s. 12 because of the words used in that sub-section ‘“‘and 
in foree on such day as the State Government may by general or special order 
notify in this behalf....’’, in other words, it is not the law that the electoral 
roll of the Bombay Legislative Assembly once prepared under the provisions 
of the Representation of the People Act, ipso facto becomes the list of voters 
for the ward or the village concerned at any ensuing panchayat election. It 
. is that electoral roll of the Bombay Legislative Assembly which is in force 
on a certain selected date which alone becomes ‘‘the list of voters’’ for the 
purposes of the panchayat elections. The date is to be fixed at the discretion 
of the State Government. In this case the date fixed was a date prior to the 
date fixed for the nomination of candidates. The last date would be thus 
August 24, 1961. 

The Legislature advisedly intended to fix a date up to which the electoral 
roll of the Bombay Legislative Assembly as prepared will operate as a list of 
voters for such ward or village, and we shall presently show that this date 
was fixed with some definite object. The object is to be culled from the pro- 
visions of the rules made under the Bombay Village Panchayats Act read with 
the provisions of the Representation of the People Act and the Registration 
of Electors Rules, 1960, upon some provisions of which Mr. Junankar on be- 
half of respondent No. 6 very strongly relied. 

The provisions which were invoked by Mr. Junankar were ss. 21 and 23 of 
the Representation of the People Act, 1951, and rr. 26 and 30 of the Registra- 
tion of Electors Rules, 1960. On the basis of these sections and rules it was 
argued by Mr. Junankar that there is no provision in the Representation of 
the People Act or in the rules that the electoral roll for the Bombay Legisla- 
tive Assembly shall be the electoral roll in the case of assembly elections upto 
any specified date. What he urged was that the procedure provided for recti- 
fication and correction of the Assembly electoral roll is a procedure which is 
perenially in operation all the year round and which can continue up to any 
day and even upto the last moment of time before the election and there was no 
date fixed which, so to say, is a date before which alone the electoral roll must 
be corrected in order to be valid as an electoral roll for a particular election. 
It is unnecessary to examine whether that is the proper conclusion to be drawn 
from the provisions relied upon by Mr. Junankar because for the purposes of 
the point argued in this petition, it seems to us that even assuming that the 
conclusion for which Mr. Junankar contends is the correct conclusion, so far 
as Assembly Electoral Rolls are concerned, still that would not be the effect 
so far as the voting lists under the Bombay Village Panchayats Act are con- 
cerned. 

Assuming, therefore, that under the Representation of the People Act, the 
electoral roll can be corrected until the last moment of time before which tha 
election takes place, we cannot see how that procedure can be approximated 
to the ease of elections under the Bombay Village Panchayats Act having re- 
gard to the special provisions of that Act. We have already discussed s. 12(J) 
and we there stressed that under that section a special date was fixed upto 
which date alone the electoral roll prepared for the Bombay Legislative As- 
sembly could be corrected, and therefore, it seems to us that whatever is the 
list on the date mentioned under s. 12(/), must be the list of voters fer the 
ward or the village and no corrections could be permitted thereafter. 

On behalf of the State, notification issued under s. 12(J) was brought to 
our notice. It is notification No. VPA. 1059 P, dated June 6, 1959, published 
in the Bombay Government Gazette, Part I-A Cen., dated June 6, 1959, page 
114, and it says: 

“No. VPA. 1059 P. dated 6-6-59. In exercise of the power conferred by sub-section 
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(1) .of section 12 of the Bombay Village Panchayats Act, 1958 (Bom. NI of 1959), the 
Government of Bombay hereby notifies the day immediately preceding the date fixed 
for the nomination of candidates under rule 7 of the Bombay Village Panchayats Elec- 
tion Rules, 1959, to be the day for the purposes of sub-section (1) of the said section 12”. 
Having regard to this notification, it is clear that the Government fixed the 
day -preceding the day fixed for the nomination of candidates under r. 7 as 
the day on which the Assembly electoral roll shall be regarded as the list of 
voters for Zhe purposes of panchayat elections. Thus after the date preced- 
ing the date of nominations has passed even though changes may take place 
in the Bombay Legislative Assembly list still those changes cannot be taken 
into account for purposes of that election of the panchayat. It is clear to us 
that it was this provision of the law that Mr. Rupade had in mind when he 
passed the second order ai the foot of the list and repeated it in his order dated 
October 2, 1961. 

Mr. Junankar relied strongly upon the. provisions of r. 30 of the Registra- 
tion of Electors Rules, 1960, and urged that the rule makes specific provision 
for the rolls for local authorities’ constituencies and that, therefore, these rules 
framed under a Parliamentary enactment ought to be given effect to, even 
assuming that s. 12(7) of the Local Act provided to the contrary though, ac- 
cording to him, it does not provide anything to the contrary. Jn the first 
place, r. 30 reads as under: 

“30. Rolls for local authorities’ constituencies—(1) The roll for every local autho- 
rities’ constituency shall be prepared and maintained in such form, manner and lan- 
guage or languages as the Election Commission may direct. 

(2) The provisions of rules 26 and 27 shall apply in relation to local authorities’ 

constituencies as they apply in relation to assembly constituencies:...” 
In our opinion, r. 80 is irrelevant in the presept context. Rule 30 merely 
refers to one of the special constituencies to election of members from special 
constituencies to the Assemblies of the States and it can have no relevance or 
reference in the context of Panchayat elections though the only words com- 
mon to both are ‘‘local authorities’’. The expression ‘‘local authorities con- 
stituency’’ does not refer to elections to a panchayat constituency but to a 
special seat from which persons are elected to the assembly from among local 
authorities. It does not deal with local authorities but with local authorities’ 
constituencies. We do not think that r. 30 is at all attracted in the present 
case. 

No doubt, the several provisions of the Representation of the People Act 
and of the rules framed thereunder make provision for the preparation of 
the electoral rolls and in those provisions so far as Assembly and Parlia- 
mentary elections are concerned, there is no specific date fixed up to which 
alone electoral rolls may be corrected and the process of correction stopped 
thereafter. But, in this respect, the Legislature in its wisdom. decided to make 
a clear distinction between the electoral rolls for the Assemblies and the list 
of voters for the Panchayat elections. That is clear from sub-s. (I) of s. 12 
and from sub-s. (Z) of s. 18 of the Panchayat Act. What is plenary for the 
purposes of the Panchayat elections is the list of voters and not the electoral 
roll. We shall presently show that upon a consideration of the rules also a 
slightly different procedure is prescribed for the list of voters than for the 
preparation of the electoral rolls. But there is no doubt about the clear-cut 
distinction drawn in the Bombay Village Panchayats Act between the elec- 
toral roll for the Assembly election and the list of voters for the Panchayat 
election. 

Then we turn to the provisions of r. 8 of the Bombay Village Panchayats 
Election Rules, 1959, and it is clear that the electoral roll of the Bombay 
Legislative Assembly does not by the mere fact of its -preparation and final de- 
claration under r. 22 of the Registration of Electors Rules automatically be- 
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cone the list of voters for ‘the Panchayat elections. Rule 3 provideg as 
ollows: 

“3. Maintenance and custody of lists of voters—(1) The officer designated by the- 
Collector under sub-section (2) of section 12 of the Act shall maintain a list of voters 
of each ward of the village which shall contain the names of all persons who are en- 
rolled as voters in the electoral roll of the Bombay Legislative Assembly from that part 
of the constituency of the Assembly as is included in each such ward. Such officer shall’ 
authenticate each list of voters so maintained-and shall sign every page hereof and 
shall seal it with the common seal of the panchayat. 

(2) The Officer aforesaid shall from time to time carry out in the authentic copy 
of each list of voters maintained under sub-rule (1) all corrections which may be made. 
in the electoral roll of the Bombay Legislative Assembly and shall initial below each 
correction so made. 

(3) The lists of voters maintained. under this rule shall be kept in the panchayat 
chest or safe under lock and key and the officer whose duty is to keep the key of the 

chest or safe shall be responsible for thé safe custody of the said lists. 
> (4) Copies of lists of voters maintained under this rule shall be kept open for 
public inspection at the Village Chavdi and at the village panchayat office. 

(5) The Mamlatdar shall, at least one month before the date fixed for the nomina- 

tion of candidates for every general election of the village panchayat, give a public 
notice of the places where copies of the relevant lists of voters are kept open for public 
inspection. Such notice shall be affixed at the Village Chavdi and at the village: pan- 
chayat office.” 
The provisions of sub-r. (2) indicate that the Officer appointed under sub- 
s. (2) of s. 12 of the Act (in the instant case he was Mr. Rupade) has from time 
to time to carry out in the authentic copy of each list of voters maintained 
under sub-r. (7) all the corrections which may be made in the electoral roll 
of the Bombay Legislative Assembly and he has to initial below each correc- 
tion so made. It seems to us that the very fact that the Collector is enjoined 
to designate an Officer to perform these requirements of the law shows that 
it is not a mere matter of ministerial dealing with the roll as Mr. Junankar 
would put it. On the other hand, it seems to us that in the discharge of his 
duties under s. 12 (2) the Officer appointed has an important function to per- 
form. It is he who has to correct the list of voters in accordance with the 
Bombay Legislative Assembly Rules as and when they are corrected; but when 
by the rules he is enjoined to do that it. can only mean that he is enjoined to 
do it in accordance with the provisions of the Act under which the rules 
themselves are framed. Surely the. rules empowering an officer to act can- 
not empower him to flout the very: Act under which these rules are framed. 
Therefore, Mr. Rupade in the instant case was bound to have regard to the 
provisions of s. 12(/) and in fact give effect to that section in the orders which 
he passed upon the new list of voters which had come to him. As we have 
said, s. 12(2) clearly provided that the electoral roll in force on the day prior 
to the date of nominations shall be the list of voters for the ward. There- 
fore, the list received by Mr. Rupade on August 25, 1961, was not the list of 
voters as provided by s. 12(/) and he was, therefore, right in not permitting 
the correction of the list of voters in accordance with the corrections made in 
the Bombay Legislative Assembly electoral roll, after August 24, 1961. 

But then Mr. Junankar disputes the facts. He says that it has not been 
established that the supplementary list which Mr. Rupade received was pre- 
pared on August 25, 1961. On the other hand, he has referred to the evi- 
dence of the Sar Panch Vithoba Sadasheo Yende (applicant’s witness No. 7) 
who says that the supplementary list dated August 25, 1961, had come to him: 
for publication as he was then the Sar Panch. It came to him on August 25, 
1961. Now, Mr. Junankar argues that if the list of voters came to the Sar 
Panch on August 25, 1961, surely it must have taken some days to prepare 
it and send it first to Mr. Rupade and then to the Sar Panch and, therefore, 
it must be assumed that it was prepared either on the 24th or on .the 28rd, 
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in either of which cases it would be valid even having regard to the provisions 
of s. 12(7). It seems to us that this is a pure question of fact. It is a ques- 
tion which was never raised by the petitioner when he filed his election peti- 
tion. On the other hand, it is he who has produced the supplementary list 
with the endorsements thereon in this Court and relied upon it. Eiven in the 
petition he has not challenged that the dates which this list bears on the face 
of it were not the dates on which the list was prepared. We are not pre- 
pared to accept the contention today at this late stage that the supplementary 
list was prepared on some date unknown but earlier than August 25, 1961. 
Mr. Rupade has clearly endorsed on the face of the document that the supple- 
mentary list was amended on August 25, 1961, that is to say, not before the 
date preceding the day for receiving nomination papers and that endorse- 
ment must be accepted as correct. Nothing to the contrary has been alleged 
or proved. 

In the result, therefore, we set aside the finding of the Civil Judge on this 
question and hold that the defect pointed out by the learned Civil Judge that 10 
voters as per the list were not allowed to vote was not a defect at all. On the con- 
trary those 10 voters were rightly excluded from voting. Therefore, that 
would not be the objection vitiating the election. 

Then we turn to the next ground of objection upheld by the learned Civil 
Judge, ie. that three voters with the surname ‘‘Parbat’’ were allowed to vote 
though there was no surname like ‘‘Parbat’’ in the list of voters. It seems 
to us that here again the learned Civil Judge has had more regard to the 
technicality of the law than to the substance. What actually happened is 
clear from the findings of the Civil Judge. There were three names in the list 
of voters as follows: 

No. 475 Ganpat Pandurang Sakpde, 
No. 476 Gajanan Pandurang Sakode, and e 
No. 477 Maina Sakode. 


Three persons came before the Polling Officer and claimed that they were the 
persons who were mentioned in the above entries. When they were asked 
their names, they mentioned that their respective names were Ganpat Pandu- 
rang Parbat, Gajanan Pandurang Parbat and Maina Parbat. Undoubtedly 
there was a difference in the surnames as mentioned in the list and as given 
by these three individuals. The surname in the list was Sakode but these 
persons gave their surname as Parbat. Now, the Polling Officer satisfied him- 
self that these were the very persons entitled to vote under the entries in the 
voters’ list Nos. 475, 476 and 477 and he, therefore, permitted them to vote. 
Mr. Junankar contends that the view taken by the learned Civil Judge is 
correct and that having regard to the provisions of r. 23 of the Bombay Village 
Panchayats Election Rules read with s. 13(/) of the Act, only the persons 
named in the list of voters have the right to vote and since the names of these 
three persons were not in the list of voters they were wrongly permitted to 
vote and, therefore, the view which the Civil Judge took is correct. Rule 23 
however makes certain provisions which are material upon this question. In 
els. (41) and (iw) of r. 23 it is provided as follows: 

23. Recording of votes.—Votes shall be recorded in accordance with the follow- 
ing provisions, namely:—... 

(üi) before a voting paper is delivered to an intending voter, his mame and his 
number in the voters’ list shall be called out so that all present can hear them; 

(iv) in cases where no objection has been raised, after taking the voters’ signature 
or mark on the counterfoil, endorsing the paper across the junction of foil and counter- 
foil with a seal and initialling the counterfoil, the polling officer shall give the foil to 
the voter and admit him to the polling room... 

Where objections are raised by candidates and their agents, the presiding officer 
shall dispose of such objections and when satisfied that the intending voter is entitled 
to vote and has not yet voted, shall direct the polling officer to give the foil of the 
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voting paper to him after taking his signature or mark on the counterfoil, endorsing the 
paper across the junction of foil and counterfoil and imitialling the counterfoil. The 
voter shall then be admitted to the polling room. The presiding officer shall initial the 
foil of the voting paper of the voter in respect of whom objection hag been raised;...” 
These are provisions peculiar to these Panchayat elections. It appears that 
the Legislature, recognising the capacity and the type of the voter who would 
come to cast his vote at these elections, felt that it was necessary to publicly 
announce the name of each voter as he came to vote as mentioned in the list 
of voters and also made provision for prevention of impersonatich. Therg- 
fore, in cl. (tv) it provided that objections could be raised and if no objections 
were raised, after taking the voter’s signature or thumb-mark on the counter- 
foil and making other endorsements, the polling officer was to give the foil 
to the voter and admit him to the polling room. When an objection is raised, 
what the polling officer has to do is mentioned in the latter part of el. (Ww). 
The presiding officer has to dispose of the objection and. ‘‘when satisfied that 
the intending voter is entitled to vote and has not yet voted’’, has to direct 
the polling officer to give the foil of the voting paper to him after taking his 
signature etc. Therefore, the presiding officer is given plenary power to 
satisfy himself that the intending voter is entitled to vote and Has not yet 
voted and that is what the presiding officer in the instant case did. There is 
uothing brought out on the record nor alleged in the affidavits of the parties 
to show that the intending voters in these three cases, namely, Ganpat Pandu- 
rang Sakode, Gajanan Pandurang Sakode and Maina Sakode, were not en- 
titled to vote. In ‘fact, it was never the case of the election petitioner that 
these three individuals who were permitted to vote had no right of vote, nor 
has it been at all proved or alleged that any other persons had a right of vote 
under the three entries in dispute. The election petitioner’s case was that the 
names did not tally and, therefore, they were xot entitled to vote. We do not 
think that having regard to t®e provisions of r. 23 and even reading it in the 
light of s. 18(7) such a contention can be accepted. In fact, it is clear from 
r. 23 that the presiding officer has to consider the substantial right of fran- 
chise and decide whether that individual has that right and: not to consider 
whether technically his name appears in the list of voters or not. We do not 
think that the provisions which the Legislature has made were intended to 
defeat the right of franchise, upon any such technical argument. 

Reference was made by Mr. Junankar to r. 27 which provides that when a 
person representing himself to be a particular voter entered in the voters’ list 
applies for a voting paper after another person has voted as such voter, the 
applicant shall, after duly answering such questions as the presiding officer 
may ask, be entitled to receive a voting paper. Of course, the rule does not 
directly apply in this case because this is not a case where another person has 
‘voted in place of the voter truly entitled to vote, but the rule certainly shows 
that even in a case where someone has actually exercised the franchise of the 
individual truly entitled to vote, that individual who is truly entitled to vote 
does not lose his franchise. Therefore, the rule itself shows the anxiety of 
the Legislature to safeguard the substantial right of franchise and not have 
regard to a technical objection that someone has already voted under that 
entry. The rule, if anything, would reinforce an argument against the view 
taken by the learned Civil Judge. This finding of the learned Civil Judge, 
therefore, also cannot be sustained and we hold that the three voters were 
validly allowed to vote and that they were allowed to vote does not vitiate the 
election of the petitioners. 

The next objection upheld against the election was regarding one Vithoba 
Govinda Sakode. This person’s name was not in the electoral .roll. It ap- 
pears that due to an error in the preparation of the voters’ list, his name was 
wrongly included in the voters’ list of village Kora and not of village Mand- 
gaon with which we are concerned here. Even assuming that this person was 
wrongly excluded from voting, we do not see what difference it could make 
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to the election held in the instant case, particularly to the election of the three 
petitioners. The three petitioners had received respectively 143, 144 and 141 
votes, whereas the next highest votes 138 were obtained by respondent No. 6 
Vithoba who was the petitioner in the election petition. Respondents Nos. 7 
and 8 had still less votes, namely, 133 and 127. Therefore, whether Vithoba 
_ Govinda Sakode was rightly or wrongly allowed to vote will not in the slightest 
-degree affect the election of the three petitioners for one vote .will not affect 
the result of the election. In that view, we do not think that the question whe- 
-ther this isdividual was allowed to vote or not allowed to vote is at all mate- 
ridl for consideration. This aspect of the matter escaped the notice of the 
learned Civil Judge. In our opinion, the election was wrongly set aside by 
the learned Civil Judge. The errors which we have pointed out are clear 
-errors affecting his jurisdiction as a Court trying an election petition. He 
has completely ignored the vital provisions of the Bombay Village Panchayats 
Act and the Rules and, therefore, his decision is liable to be interfered with 
under our constitutional powers. 


We set aside the order of the Civil Judge, Junior Division, Hinganghat, dat- 
-ed December 21, 1962, and instead allow the petition and declare that the 
-three petitioners were validly elected as members of the Village Panchayat, 
Mandgaon. Respondents Nos. 6, 7 and 8 shall pay the costs of petitioners and 
-of the State. 


Mr. Junankar prays for grant of leave to appeal to the Supreme Court. 
Leave is refused. 
Petition allowed. 


Before Mr. Justice Patel and Mr. Justice Kantawala. 


MADHAVRAO TATYASAHEB GHATGE v. THE COLLECTOR OF 
KOLHAPUR? 

-Maharashtra Zilla Parishad and Panchayat Samitis Act (Maharashtra V of 1962), Sec. 
27—Application under s. 27 (1) presented to clerk of District Court—District Judge 
taking cognizance of it within time prescribed for making application—Competency 
of such application—Expression “may apply” in s. 27 (1) whether means “may per- 
sonally apply”. 

An application under s. 27(1) of the Maharashtra Zilla Parishad and Panchayat 
Samitis Act, 1961, may be made either by post or by a messenger or personally. 
Once the District Judge has received the application within the time prescribed by 
the Act, it must be held that the application was properly made to the District Judge. 

An election petition under s, 27(1) of the Act addressed to the District Judge was 
presented to an officer of the Court and the District Judge took cognizance of it 
four days before the last date for making the application. On the question whether 
the application was incompetent as it was not presented directly to the District 
Judge who was a persona designata under the Act:— 

Held, that as the District Judge as persona designata had received the application 
and entertained it within the time prescribed by the Aet, the fact that it was pre- 
sented io the clerk of the Court, did not make any difference, and 
_ that, therefore, the application was properly made to the District Judge. 

Gangadhar v. Hubli Municipality’ and Hambirrao Bhaurao v. Balisha, referred to. 


Tax facts appear in the judgment. 


M. V. Paranjape, for petitioner. 
S. B. Bhasme, for respondent No. 5. 


*Dectded, Juns 19, 1963. Special Civil 1 (1925) 28 Bom. L.R. 519. 
-Application No. 696 ‘of 1963. 2 (1880) 62 Bom. L.R. 749. 
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Pareu J. By this application the petitioner seeks to challenge the order 
made by the Assistant Judge exercising the powers of the District Judge at 
Kolhapur dismissing the election petition made by the petitioner on a prelimi- 
nary ground. 

The short facts are: Elections to the Taluka Panchayat Samiti from Sidha- 
nerli electorate group of Kagal Taluka Panchayat Samiti were held on July 
31, 1962. The petitioner and.respondents Nos. 5 to 9 contested the said elec- 
tion. At this election the petitioner and respondent No. 5 each secured 17 
votes. As required by the rules, there being equality of votes, lots were drawn 
and respondent No. 5 was declared elected as a member of the Taluka Pancha- 
yat Samiti. The result was declared on August 3, 1962. The petitioner pre- 
sented an election petition on August 18, 1962, challenging the election of 
respondent No. 5 on various grounds. The last date for the making of the 
application was August 18, 1962. Though the application was addressed to 
the District Judge and not to the Court of the District Judge, it was present- 
ed to an Officer of the Court and the District Judge actually took cognizance 
of it on August 14, 1962. It is assumed by the learned Assistant Judge that 
the petitioner was present on both August 13 and 14 when the petition was 
presented and also when the cognizance was taken by the District Judge. 

A preliminary objection was taken on behalf of respondent No. 5 that the 
application being not presented directly to the District Judge who was a persona 
designata under the Maharashtra Zilla Parishad and Panchayat Samitis Act, 
1961, the application was incompetent and, therefore, it ought to be dismissed. 
This contention found favour with the learned Judge who dismissed it on that 
ground’ 

Section 27(1) of the Act provides: 

“If the validity of any election of a Councillor or the legality of the order made 

or proceedings held under section 26 is brought in question by any person qualified to 
vote at the election.... such peton may, at any time within fifteen days after the date 
of the declaration of the result of the election or the date of the order or proceeding, 
apply to the District Judge of the district within which the election has been held, for 
the determination of such question.” 
There is nothing in the section which requires that the application must be 
made in a particular manner. Under these circumstances there cannot pos- 
sibly be any reason to introduce words into the section and read the section 
as if it were ‘may at any time within 15 days...personally apply to the Dis- 
trict Judge of the District.’ Ordinarily words in a statute must receive their 
ordinary meaning unless there is something in it to suggest that a technical 
meaning was intended—provided that they have received a technical mean- 
ing. In the first place it is not even suggested that the words ‘may apply’ 
have been interpreted to mean ‘may personally apply’. The words ‘may ap- 
ply’ must, therefore, be read in their ordinary significance and an application 
may be made in any of the recognized modes i.e. either by post or by a messenger 
or personally. It is undoubtedly true that if an applicant relies on any other 
mode except that of personal presentation, he must take the risk of the appli- 
eation not reaching the District Judge within the time provided by the provi- 
sion. If there had been rules which permitted presentation otherwise than 
personally, it may be that the delay may not be a ground for dismissal of the 
application. In the absence of such rules, if the petitioner elects to apply not 
personally but hands over the application through a messenger or by post, as 
we have said, he must take the risk. In the present case no question of risk 
arises for the obvious reason that the District Judge has taken cognizance of 
the application on the next day, ie. on August 14, while the last date for the 
making of the application was August 18—four days much too earlier than 
the last date. 

It has been argued by Mr. Bhasme that the District Judge acts as persona 
designata and not as a Court and, therefore, presentation of the application to 
the Clerk of the Court would not be a proper presentation. This postulates 
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that the application is to be presented personally to the District Judge. It 
must be noticed that the Civil Procedure Code is not made applicable nor -is 
jt provided that the application is to be presented in the same manner as a 
plaint. By sub-s. (2) of s. 27 the Judge deciding an election application is 
enabled to exercise all or any of the powers of a Civil Court but that is not 
the same as applying.the provisions of the Civil Procedure Code regarding 
the presentation of a plaint. Sub-section (4) is merely a limitation on the 
generality of powers of the Judge and hence cannot affect the question. In 
our view, the presentation as such to ‘X’ or ‘Y’ ought not to make any ‘differ- 
ence masmuch as the proper authority ie. the District Judge as persona de- 
signata received that application and entertained it on August 14. Once the 
‘District Judge has received the application, within the time prescribed by the 
Act, it must be held that the application was properly made to the District 
Judge. 

Wherever an application is required to be personally presented, a provision 
to that effect would ordinarily be found to exist. The words ‘‘may apply” do 
not mean ‘‘pergonally apply’’ and there is no reason why the words should not 
be given their ordinary meaning.. An application can be made in any way the 
condition being that it has to reach before the date prescribed. The ruling in 
Gangadhar v. Hubli Municipality! has really no bearing on the question. The 
High Court under similar circumstances refused to entertain a revisional ap- 
plication under s. 115 of the Act not on the ground that the judgment of the 
Assistant Judge which expressed a view similar to that of the Assistant Judge 
in this case was correct in law but on the ground that the District Judge was 
acting as persona designata and not as a Court subordinate to the High Court. 
We are also not prepared to accept that in Hambirrao Bhaurao v. Balisha?, it 
was held that the application must be presented personally. The Court did not 
decide the question. On the assumption that thg contention was correct the 
Court treated it as mere irregularity not sufficient to vitiate the proceedings 
which were commenced before the District Judge who also acted as persona 
designate. This ruling instead of helping Mr. Bhasme helps Mr. Paranjape 
since it was held in that case at best it amounted to a mere irregularity. 

We, therefore, set aside the order made by the learned Assistant Judge and 
direct that he should decide this matter on merits from the stage from which 
he has left it. The matter should be decided within a fortnight of the order 
reaching him. The costs would be costs in the cause. 


' Order set aside. 


CRIMINAL REVISION. 


Before Mr. Justice Shah. 


HIRALAL GULABCHAND SHAH v. THE STATE." 


Criminal Procedure Code (Act V of 1898), Secs. 202, 537—-Magistrate holding inquiry 
under s. 202 whether can allow accused to cross-examine complainant or: his wit- 
ness—Whether Magistrate in such inquiry can allow accused to tender explanation 
and produce documents—Presidency Magistrate in Greater Bombay whether can 
issue notices to accused persons to show cause why process should not be issued 
against them in respect of complaints. 


A. Magistrate holding an inquiry under s. 202 of the Criminal Procedure Code, 
1898, cannot allow either the accused or his advocate to cross-examine the com- 
plainant or any of his witnesses who may have been examined by him in his dis- 
cretion for the purpose of ascertaining the truth or otherwise of the complaint, It 
may be open to the Magistrate to take the assistance of the accused or his advocate 


1 (1925) 28 Bom. L.R. 519. "Decided, July 6, 1963. Criminal Revision 
(1960) 62 Bom. L.R. 749. Application No. 22 of 1963. 
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in himself putting the questions to the complainant and his witnesses who may be 
. examined by him. 

Section 202 may be construed liberally in the sense that apart from tbe examina- 
tion of the complainant and such of his witnesses as he may think fit to examine, 
the Magistrate may allow the accused to tender an explanation as to the eharges 
made against him and to produce such documents as he might please in support of 
his explanation, and it would be for the Magistrate then to decide the question of 
the issue of process one way or the other. The section does not permit the com- 
plainant to insist upon the examination of his witnesses as a matter of rigħt. 

Presidency Magistrates in Greater Bombay may issue notices to accused persons 
to show cause why process should not be issued against them in respect of the com- 
plaints presented to them, though this practice is not strictly authorised by the provi- 
sions of s. 202 of the Code. 

Anil Kumar Saha v. Pranada Chakrabarty,’ agreed with. 
In re Virbhan Bhagaji,? referred to. 

Section 537 of the Criminal Procedure Code, 1898 cannot cure the exercise of 
powers not vested in the Magistrate while disposing of cases or doing something 
which is repugnant to the aim and object of a particular provision of law. 


Tuo facts are stated in the judgment. 


I. C. Dalal, for the complainant. 

Mahendra Gull, for accused Nos. 1 and 2. 

C. RÈ. Dawi, Assistant Government Pleader, for accused Nos. 3 and 4. 
C. C. Vaidya, Assistant Government Pleader, for the State. 


Sman J. This application is filed by the complainant against the order of 
the learned Presidency Magistrate, 24th Court, Borivli, dismissing his com- 
plaint against the opponents ander s. 203 of the Criminal Procedure Code. 

The complainant had filed a complaint against the opponents charging them 
with offences under as. 384, 385, 387, 220, 467 and 166 read with s. 114 of the 
Indian Penal Code. In this complaint it was alleged that opponent Nos. 1 
and 2 (who will hereafter be referred to as accused Nos. 1 and 2) were brothers 
doing Kariana business at Carter Road, Borivli, in the name and style of 
Shashikant Suryakant Parekh and that the complainant himself did similar 
business and had business dealings with the shop of accused Nos. 1 and 2 
through their Mehta by name Nemichand. The complainant alleged that Nemi- 
chand used to bring the goods bought by him from the shop of accused Nos. 1 
and 2 with the bills prepared by those two accused and take his signature on 
the counterfoils in token of having received the goods. He further alleged that 
in all seven bills of different dates were sent to him by accused Nos. 1 and 2 
and that they were all paid off through Nemichand. The complainant further 
alleged that on April 20, 1962, accused Nos. 1 and 2 sent a Bhayya to him at 
about 10.00 p.m. with a message that he was required urgently at their place and 
that in response to that message he went to the shop of accused Nos. 1 and 2. 
When he reached the shop, besides accused Nos. 1 and 2, accused No. 4, who 
was then the Sub-Inspector at Borivli Police Station and another man named 
Virji were also present in the shop. The complainant asked accused No. 4 as 
to why he was sent for. Accused No. 4 ‘stated that Nemichand had misappro- 
priated the moneys of accused Nos. 1 and 2, that a sum of Rs. 30,000 was due 
from him (the complainant) to accused Nos. 1 and 2 and that he should pay 
that amount on pain of being put in the lock-up. The complainant told accus- 
ed No, 4 that he had nothing to pay to accused Nos. 1 and 2 since he had paid 
for all the goods received by him from them and that all the bills in respect 
of those goods were signed by Nemichand in token of his having received the 
amounts thereof. Thereafter accused No. 4 took the complainant to the police 
station and from there he was taken to his own shop at about 2-30 a.m. for 
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verifying the bills. According to the complainant, all the bills except the last 
one which could not be traced at that time were seized by accused No. 4 and 
taken to the police station along with the complainant. The complainant fur- 
ther alleged that at about 5-30 a.m. on April 21, 1962, accused No. 3 who was the 
senior grade sub-inspector at Borivli Police Station came to the office and had. 
a talk with accused No. 4 in English and that accused No. 3 thereafter threat- 
ened him to pay Rs. 30,000 to accused Nos. 1 and 2 or else be prepared to be 
put in jail. According to the complainant, accused Nos. 3 and 4 then left the 
Police Station, saying that accused Nos. 1 and 2 should talk with the complain- 
ant. The complainant alleged in his complaint that accused Nos. 1 and 2 
thereafter told him to pay at least half the amount i.e. Rs. 15,000 and further: 
told him that if that amount was paid they would see that he was allowed to- 
go from the Police Station. Finding himself in a dificult situation, the com- 
plainant, it was alleged in the complaint, agreed to procure a sum of Rs. 5,000° 
in eash and execute hundies in respect of the balance of Rs. 10,000. The com- 
plainant then stated that accused No. 4 accompanied by accused Nos. 1 and 2 
went to the house of the complamant and there the complainant arranged to 
collect Rs. 5,000 and on the collection being made, that amount was paid over 
to accused Nos. 1 and 2 at the police station in the presence of accused Nos. 3° 
and 4 at about 7-30 a.m. Three hundies, two of Rs. 2,500 each and one of 
Rs. 5,000 were thereafter executed and separately dated by the complainant. 
On these allegations, the complainant alleged that all the four accused obtain- 
ed the money and valuable securities like hundies from him. The complainant 
further stated in his complaint that he asked accused Nos. 1 and 2 to pass a 
writing in respect of the amount paid and the hundies passed by him and 
such writing was given by them. The complainant further alleged that in 
spite of this payment and execution of the hundies accused Nos. 3 and 4 did 
not allow him to leave the police station and go home and demanded Rs. 2,000: 
by way of bribe. The complainant told them thft he had no more money to- 
pay since he had already paid a sum of Rs. 5,000 to accused Nos. 1 and 2. 
According to the complainant, the two police officers, accused Nos. 3 and 4, 
thereupon threatened him and went away. At about 5-30 p.m. accused Nos. 1 
and 2 came back to the police station along with accused Nos. 3 and 4 and the 
former told the complainant that they would pay Rs. 1,500 to accused Nos. 
3 and 4 out of the sum of Rs. 5,000 received by them if the complainant agreed 
to execute hundies for that amount in their favour. The complainant stated’ 
that there was no alternative left to him in the situation in which he found’ 
himself and, therefore, he agreed to that proposal whereupon accused Nos. 1 
and 2 paid Rs. 1,500 to accused Nos. 3 and 4 and two hundies, one for Rs. 500 
and the other for Rs. 1,000 were executed by him in the name of Bhimji Jivraj. 
According to the complainant, he asked for a receipt for this sum of Rs. 1,500, 
but accused Nos. 1 and 2 refused to pass any such receipt. It was only after 
all these things were done that he was released from the police custody and 
he went home. He, however, fell ill but soon after his recovery from that ill- 
ness, on making enquiries he learnt that no complaint was at all filed by 
accused Nos. 1 and 2 with regard to any misappropriation of their money and’ 
that all thé accused had joined hands with a view to extorting money and 
getting valuable securities from him. On these allegations, he filed a com- 
plaint against all the four accused charging them with offences as stated here-- 
inabove, in the Court of the Presidency Magistrate at Borivli on April 26, 
1962. Along with this complaint an application was also filed by the complai- 
nant praying that a search warrant be issued as against accused Nos. 1 and’ 
2 for seizure of certain documents, papers and account books from their shop. 
The learned Magistrate did not pass any order either on the complaint or on- 
the application on the day they were presented to him, but on the next day 
he issued notice to the accused to show cause as to why process should not be: 
issued against them in respect of the charges made against them in the com- 
plaint. The hearing of this notice was taken up on September 27, 1962,, 
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when the learned Magistrate thought fit to examine the complainant on oath 
in. exercise of his power under s. 202 of the Criminal Procedure Code, but 
curiously enough, after examining him on oath on the subject-matter of his 
complaint, he allowed the advocate for accused Nos. 1 and 2 as well as the 
advocate for accused Nos. 3 and 4 to cross-examine the complainant and the 
cross-examination covered as many as four typed pages. The learned Magis- 
irate thereafter did not think fit to examine any other witnesses. The further 
hearing of the notice was thereafter adjourned to October 19, 1962. On that 
day the learhed Magistrate heard the arguments advanced by thee respective 
advocates of the parties but since the arguments could not be over on that day, 
they were further heard on October 24, 1962. After considering the evi- 
dence and the documents produced in course of the enquiry both by the com- 
plainant and the accused, the learned Magistrate thought that the complainant 
had failed to make out a prima facie case against the accused and that there 
was no truth in the complaint filed by him. The learned Magistrate accord- 
ingly dismissed the complaint under s. 203 of the Criminal Procedure Code. 
It is against this order of the-learned Magistrate that the complainant has filed 
the present revision application in this Court. 

In support of this application, it was strenuously urged by Mr. Dalal, the 
Jearned advocate for the complainant, that although the procedure followed 
by the Magistrates in Greater Bombay of issuing notices to persons charged 
with any offence before issuing process under the provisions of the Criminal 
Procedure Code was not illegal as held by our High Court in In re Virbhan 
Bhagajt,’ the learned Magistrate could not possibly allow the accused a right 
to cross-examine the complainant as was done in the present case. Accord- 
ing to him, the scope of enquiry by a Magistrate to whom a complaint is pre- 
sented with a view to ascertaining the truth or falsity of such complaint is 
limited to examining the complainant and such of his witnesses as he thinks 
fit, hearing the explanation of the accused as regards the charges made against 
him, allowing him to tender such documents as he pleases in support of his 
explanation, considering the evidence of the complainant and his witnesses | 
and the explanation of the accused and the documents produced by him, and 
then deciding whether or not he would issue process and further proceed with 
the hearing of the complaint. At one stage Mr. Dalal contended that the prac- 
tice prevailing in the Magistrates’ Courts in Greater Bombay of issuing 
notices to accused persons was condemned by this Court. He was, however, 
not able to cite a single decision which condemned that practice. On the con- 
trary, what we find is that this Court in the decision referred to above, did 
not hold that practice to be illegal so as to vitiate the proceedings before the 
Magistrate. In the light of this decision, therefore, it must be held that there 
is nothing wrong in the Presidency Magistrates in Greater Bombay issuing 
notices to accused persons to show cause why process should not be issued 
against them in respect of the complaints presented to them, though this prac- 
tice is not strictly authorised by the provisions of s. 202 of the Criminal Pro- 
cedure Code. 

The next question, however, is as to what powers a Magistrate can exercise 
under s. 202 of the Criminal Procedure Code even after issuing a notice to 
the accused to show cause why process should not be issued against him. Does 
thé section authorise the Magistrate to allow the accused to test the veracity 
of the evidence given by the complainant and such of his witnesses as the 
Magistrate thinks fit to examine, by permitting him to cross-examine them? 
Does the section entitle the complainant even contrary to the wishes of the 
Magistrate to insist upon examining his witnesses whilst the Magistrate is 
making an inquiry under s. 202? Can the accused insist upon a right to cross- 
examine the complainant and his witnesses whom the Magistrate has examined 
in course of such inquiry as a matter of right? 


1 (1928) 30 Bom. L.R. 642. 
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The relevant provisions of s. 202 of the Criminal Procedure Code are as 
follows :— 

“(1) Any Magistrate, on receipt of a complaint of an offence of which he is AER 
rised to take cognizance, or which has been transferred to him under section 192, may, 
if he thinks fit, for reasons io be recorded in writing, postpone the issue of process for 
compelling the attendance of the person complained against, and either inquire into the 
case himself or, if he is a Magistrate other than a Magistrate of the third class, direct 
an inquiry or investigation to be made by any Magistrate subordinate to him, or by a 
police~officer$ or by such other person as he thinks fit, for the purpose of ascertaining 
the truth or falsehood ‘of the complaint:... 

(2A) Any Magistrate inquiring into a case under this section may, if he thinks fit, 
take evidence of witnesses on oath,” 

It was contended by the learned advocate for accused Nos. 1 and 2 that 
under the provisions of this section a Magistrate could, for the purpose of 
satisfying himself as to the truth or falsity of the eomplaint presented to 
him, ‘‘do anything under the sun’’, that is to say, he had a right to allow the 
accused to test the veracity of the evidence of the complainant and the wit- 
nesses examined by the Magistrate in course of the inquiry and also pro- 
nounce judgment not only that the complaint was false or true but also that 
the accused was guilty or innocent. I am afraid, this is far too sweeping a 
statement made by the learned advocate, which is not at all borne out by any 
of the terms of s. 202. It must be stated that a Magistrate is a creation of 
the statute and his powers in dealing with cases coming up before him for 
disposal are defined by the several sections of the Criminal Procedure Code. 
If, under a particular section, a Magistrate is holding an inquiry before de- 
ciding as to whether he should or should not issue a process to the accused, 
the scope of such inquiry must be held to be circumscribed by the provisions 
of the section itself. It may be that the provisjpns of such section may be 
capable of being liberally construed in the interest of justice, but that does 
not mean that, by putting such liberal construction, what is intended merely 
to be an inquiry before process is issued, should be converted into a full-fledg- 
ed trial. It must further be noted that in an inquiry under s. 202 the initia- 
tive is with the Magistrate alone to examine or not to examine the complai- 
nant or any of his witnesses. He has got the discretion to be satisfied merely 
on the statements made in the complaint and issue process forthwith. He has 
also the discretion to refer the complaint to the Police for inquiry, if he so 
thinks fit, or to make an inquiry himself as to the falsity or otherwise of 
ihe complaint presented to him by examining the complainant and such of his 
witnesses as he thinks fit. Strictly speaking, s. 202 of the Criminal Procedure 
Code does not contemplate the presence of the accused at such inquiry at all. 
Since, however, a practice has grown up in this city and is continued for 
several decades of issuing notice to the accused to show cause why process 
should not be issued against him, s. 202 may be construed liberally in the sense 
that, apart from the examination of the complainant and such of his wit- 
nesses as he may think fit ‘to examine, the Magistrate may allow the accused 
to tender an explanation as to the charges made against him and to produce 
such documents as he might please in support of his explanation, ahd it would 
be for the Magistrate then to decide the question of the issue of process one 
way or the other. The section does not permit the complainant to insist up- 
on the examination of his witnesses as a matter of right nor does it entitle the 
accused to cross-examine the complainant or his witnesses who may have been 
examined by the Magistrate'in course of the inquiry as a matter of right. 
These rights of the complainant and the accused respectively only arise after 
the commencement of the trial under the provisions of the Criminal Procedure 
Code. In other words, it is only when the Magistrate chooses to issue process 
to the accused and holds the trial that the complainant- can insist upon exa- 
mining any number of witnesses he chooses as a matter of right and the Magis- 
trate will then have no jurisdiction to debar him from so doing, and the 
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accused on his part will have a right to cross-examine each of the complaj- 
nant’s witnesses and the complainant himself and the Magistrate would have 
no power to debar him from exercising that right. In my opinion, therefore, 
a Magistrate holding an inquiry under s, 202 of the Criminal Procedure Code 
cannot possibly allow either the accused or his advocate to cross-examine the 
complainant or any of his witnesses who may have been examined by him in 
his discretion for the purpose of ascertaining the truth or otherwise of the 
complaint. It may be open to the Magistrate to take the assistance of the 
accused or his advocate in himself putting the questions to the comptainant and 
his witnesses who may be examined by him. But that would certainly be quite 
a different thing from the cross-examination by the accused or his advocate 
which would cover a much larger field than the one available to the Magistrate 
whose inquiry would be limited only to ascertaining the truth or falsity of the 
complaint and does not extend to determination of the guilt of the accused person. 
Since in the present case, the learned Magistrate failed to confine himself to 
the limits of his power as defined by s. 202 of the Criminal Procedure Code 
and allowed the advocate of the accused to cross-examine the complainant, 
which he was not entitled to do at the stage of inquiry, his order dismissing 
the complaint must necessarily be set aside. 

The view that I am taking of the provisions of s. 202 of the Criminal Pro- 
cedure Code finds support in a recent decision of the Calcutta High Court 
in Anil Kumar Saha v. Pranada Chakrabarty2. Mr. Justice K. C. Das Gupta 
(as he then was) examined the scheme of the provisions of the Criminal Pro- 
cedure Code with regard to the inquiry held by a Magistrate before issuing 
process to the accused and observed that the utmost that a Magistrate could 
do in equrse of such inquiry would be to take the assistance from the accused 
or his advocate in putting some questions to the complainant or his witnesses 
whom he may choose to exagnine for the purpose of finding ont the truth or 
falsity of the complaint. The learned Judge, however, does nowhere observe 
in the judgment that instead of the Magistrate taking assistance from the 
advocate of the accused in this manner, it would be permissible toe him to 
allow the accused’s advocate to cross-examine the complainant and his wit- 
nesses. Mr. Vaidya, the learned Assistant Government Pleader, contended 
that for all practical purposes it would not make the slightest difference if 
the Magistrate put questions to the complainant and his witnesses at the sug- 
gestion of the advocate of the accused or the advocate of the accused himself 
directly put those questions to them. Though the contention may prima facie 
appear to be plausible, it appears to me that there is a good deal of substantial 
difference in the two modes. Where the Magistrate puts questions on the 
suggestion of the advocate of the accused, he has the power to reject the sug- 
gested questions if they go beyond the charge made in the complaint, but when 
ihe advocate is allowed to cross-examine the complainant and his witnesses 
such cross-examination would include questions affecting their character and 
eredibility and many other matters which would not strictly be relevant at the 
stage of inquiry into the falsity or otherwise of the complaint. In my opinion, 
the true intention of the section is that it is the Magistrate who is the master 
of the situation until he decides the question as to whether he should issue 
the process or not, and he cannot allow himself to be a tool either of the advo- 
cate for the accused or the complainant so as to be guided in his discretion and 
judgment by what answers the complainant and his witnesses might give dur- 
ing their cross-examination by the accused’s advocate. 

I wonder whether’ this is not the first case in Greater Bombay in which in 
a notice for inquiry under s. 202 of the Criminal Procedure Code the com- 
plainant has been allowed to be cross-examined by the advocate of the accused. 
‘Within my limited experience as a Judge of this Court, I have not come across 
such a case at all, At any rate, the practice of allowing the accused or his 
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advocate the privilege of cross-examining the complainant or his witnesses is 
directly in contravention of the provisions of s. 202 and must, therefore, be 
forthwith put an end to. Magistrates in their zeal to dispose of cases expedi- 
tiously have no justification in disregarding the peremptory provisions of the 
statute. Their effort in that behalf will be better appreciated if they do it 
in strict conformity with the relevant provisions of the law. 


It was then urged by Mr. Vaidya, the learned Assistant Government Pleader, 
that the procedure adopted by the learned Magistrate might only amount to 
an irregularity and since no prejudice was caused to the complainant the 
order need not be set aside in view of the provisions of s. 587 of the Criminal 
Procedure Code. It is difficult to accept this contention. Section 537 is not 
an omnibus section which can cure any sort of defect in the proceedings of 
a criminal case. It cannot possibly cure, the exercise of powers not vested in 
the Magistrate while disposing of cases. It cannot cure doing something 
which is repugnant to the aim and object of a particular provision of law. 
These kinds of defects cannot possibly be cured by the provisions of s. 587. 
In the present case, it is not as if there was some slight error in the procedure 
followed by- the learned Magistrate. In what was done by the learned 
Magistrate, a fundamental principle was involved. In the inquiry that he 
made, he mixed up his own rights under s. 202 with the rights of the accused 
which would be available to him only at the trial. In other words, he allowed 
the accused the right to cross-examine the complainant which right the 
accused could only have after the commencement of the trial. This is not a 
small error which can be cured under s. 587. Mr. Vaidya said that there was 
no prejudice cansed to the complainant. In my opinion, considerable pre- 
judice is caused to the complainant by the manner in which the learned Magis- 
trate held the inquiry. After his cross-examination was over, the learned 
Magistrate did not think it fit to examine any of his witnesses, and the curious 
position was that the complainant did not have dny right to examine any of 
his witnesses. Mr. Vaidya said that at least the complainant should have 
made an application that he wanted to examine some of his witnesses and that 
there was no reason_to presume that the learned Magistrate would not have 
considered that application favourably, but while making this statement, 
Mr. Vaidya forgot that the discretion was entirely with the learned Magis- 
trate whether to allow the application or not, and if he did not allow it, surely, 
the complainant would be deprived of the benefit of the evidence of his wit- 
nesses. The Magistrate, however, would have no such discretion and refuse 
the complainant’s request to examine his witnesses once the trial begins. 
Accordingly, there was considerable prejudice caused to the complainant and, 
therefore, even if s. 587 were applicable for the purpose of curing the defect 
in the procedure followed by the learned Magistrate, since it has caused serious 
prejudice to the complainant, that section cannot be availed of. 


In the result, the application succeeds, the order of dismissal of the com- 
plaint passed by the learned Magistrate is set aside and the rule is made ab- 
solute. The learned Magistrate to proceed with the complaint afresh. 


Application allowed. 
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! Before Mr. Justice Gokhale. 


SHREELAL KAJARIA v. THE STATE.* 


Criminal Procedure Code (Act V of 1898), Sec. 540—Powers of Court under s. 540 to 
examine witnesses after entire case has closed—Such powers how to be used— 
Whether Judge can examine witnesses for whose examination in rebuttal of defence 
case he has rejected the prosecution’s application. 


A Judge must exercise caution in using his powers under s. 540 of the Criminal 
Procedure Code, 1898, to direct evidence to be brought by examinatiorw of witnesses 
as Court witnesses after the entire evidence is over. It is imperative that betore 
using his powers, the Judge has to take into account the circumstances and decide 
whether the course of examining witnesses after the entire case is closed would be 
so irregular that it may do injustice to the accused. 

The object of s. 540 of the Code is not to enable any one or other party before 
the Court to fill in the gaps of its case. The section is not to be used to enable the 
prosecution either to improve its version at a late stage or enable it to fill in its 
gaps. The sole criterion in each case would be whether the exercise of powers under 
s. 540 is necessary in the interest of justice. 

The Court may act under the first part of s. 540 where an application is- made 
by the prosecution or defence and may exercise its discretion either in favour or 
against the prosecution or defence, depending on the facts and circumstances of the 
case, but that discretion does not exist when once the Court comes to the con- 
clusion that the examination or re-examination of any witnesses is essential to the 
just decision of the case. There will be a failure of duty on the part of the Court 
in not calling witnesses when once it comes to the conclusion that the examination of 
witnesses is necessary for the just decision of the case. 

The mere fact that the prosecution had made an application under s, 540 for 
examination of witnesses in rebuttal of the defence case which was rejected by the 
Judge does not affect his fowers under the section for examining the very same 
witnesses in the interest of justice. 

Rex v. Dora Harris; In re K. V. R. S. Mani,” Ramchandra Prasad v, Emperor,’ 
In re N. Krishnaswamy,‘ Emperor v. Pimento* and Emperor v, Mahadu,’ referred to. 


THE facts appear in the judgment. 


A. A. Peerbhoy, with Ashok H. Desai and A. A. Naik, for the petitioner. 
E. B. Ghaswalla, Special Publie Prosecutor, with C. C. Vaidya, Assistant 
Government Pleader, for the State. 


GoxHatz J. ‘This revision application is against the order made by the 
Additional Sessions Judge, Bombay, by which he directed certain witnesses to 
be examined as Court witnesses under s. 540 of the Criminal Procedure Code. 
The petitioner is the accused before the learned Additional Sessions Judge. 
The allegation of the prosecution is that the petitioner entered into a contract on 
September 5, 1959, with the State Trading Corporation of India Ltd., for the 
supply of 7000 tons of manganese ore to be exported through the said State 
Trading, Corporation of India Ltd. to Messrs. Ironside Ltd., London, through 
their agents in India. The first instalment of about 3000 tons of manganese 
ore’ was brought in the port premises in the year 1959, and after the petitioner 
received the intimation to lift the load, it was actually loaded. in the month 
of July 1960 in a ship specially assigned for the purpose. The prosecution 
allegation, further is that the petitioner received part payment on the strength 
of the letter of credit opened for that purpose. Some dispute arose between ° 
the State Trading Corporation and the petitioner on the ground that the goods 
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were encumbered with the Tokyo Bank. It was also alleged that the goods, 
which the petitioner had shifted, were not of proper specifications. The peti- 
tioner states in the present petition that the State Trading Corporation 
wrongfully reduced the rate of payment, and in spite of an arbitration clause 
in the agreement, a sum of about Rs. 67,000 was withheld by the Corporation, 
although it was promised as due on certain previous supplies. With regard 
to the remaining 4000 tons of manganese ore, the prosecution further alleges 
that on the pretext that this quantity was declared to be ready for being load- 
ed omistivat. in February 1960, and after filing all the necessary documents, 
as no ship was assigned for lifting the ore within 60 days in accordance with the 
terms of the contract, payment to the tune of 95 per cent. of the total value 
of the goods was appropriated by the petitioner. In April 1961, first infor- 
mation of this alleged offence was lodged in which it was stated that there 
was no unencumbered stock of 4000 tons of manganese ore as declared by the 
petitioner, and the petitioner, in withdrawing Rs. 5,70,000 purporting to be 
in accordance with the letter of credit, had committed the offence of cheat- 
ing. It was also alleged that a certain ‘report, purporting to be the report of 
a Chemical Analyser in respect of the 4000 tons of manganese ore, was a 
forged document, and the petitioner had used that document knowing it to 
be forged. 

The defence was of denial, On these allegations, the petitioner was com- 
mitted to sessions and is at present being tried by the learned Additional Ses- 
sions Judge, Bombay. 

In this petition, the petitioner alleges that in the charge-sheet, which was 
filed by the prosecution, names of nineteen witnesses were mentioned as pro- 
secution witnesses, but the prosecution, in fact, examined only ten witnesses 
from this list. It is also alleged that at a subsequent stage, the learned Judge 
allowed the prosecution to examine thirteen more gvitnesses whose names were 
not mentioned in the charge-sheet. I am, however, not concerned in this peti- 
tion with these allegations, since no specific grievance has been made in this 
petition or during arguments at the Bar with regard to the permission granted 
by the learned Additional Sessions Judge to examine the additional thirteen 
witnesses. The prosecution evidence was completed; the defence also led evi- 
dence; and it appears that the examination of the accused under s. 342 of 
the Code of Criminal Procedure had also been exhaustively done. It was 
practically after the entire case was over that an application was made hy the 
prosecution that it should be allowed to examine certain more witnesses in 
support of the prosecution case. It was stated in that application that on 
the information received by the prosecution, some documents, which have 
come to light, required investigation, and on that ground, four additional wit- 
nesses should be allowed to be examined to rebut the evidence led by the de- 
fence. The attempt was to show that certain weighment slips, to which re- 
ference was made by the defence, were false, and for that purpose, it was 
necessary to examine some person from the office of the Regional Transport 
Officer, and through him to get certain documents produced before the Court. 
The learned Additional Sessions Judge has rejected the application made by 
the prosecution and has held that the prosecution was not entitled to lead any 
evidence in rebuttal of the defence case after the prosecution case was closed, 
and in this case, even after the defence evidence was led. The learned Addi- 
tional Sessions Judge, however, thought that even though permission could 
not be granted to the prosecution to lead evidence in the nature of rebuttal, 
examination of certain witnesses was necessary in the interest of justice. He, 
therefore, passed the order, which is impugned in the present revisional appli- 
cation, directing certain witnesses to be examined as court-witnesses under 
s. 540 of the Criminal Procedure Code. It is to challenge this order of the 
- learned Additional Sessions Judge, Bombay, that the present revision appli- 
cation is filed by the petitioner, original accused. 

Mr. Peerbhoy appearing for the petitioner contends that although the learn- 
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ed Judge has rejected the application of the prosecution for examining wit- 
nesses in rebuttal of the defence case, by directing the very same witnesses to 
“be examined under s. 540 of the Criminal Procedure Code, the learned Judge 
has, in fact, done what the prosecution wanted to do. He contends that the 
powers under s. 540, Criminal Procedure Code, are wide, but they cannot be 
exercised to fill in the gaps of the prosecution case and so as to help the pro- 
secution in completing its case against the accused, which it had failed to do 
before the prosecution case was over. He says that the order made by the 
learned Additional Sessions Judge itself shows that he has decided to call 
certain witnesses under s. 540, Criminal Procedure Code, ostensibly for the 
same reasons for which the application was made by the prosecution for ex- 
amining these witnesses. His further contention is that in this case the pro- 
secution had ample latitude in leading its evidence, and the use of powers 
under s.’ 540 by the learned Additional Sessions Judge was improper. He 
pointed out that by permitting thirteen witnesses to be examined even though 
their names were not mentioned in the charge-sheet, the learned Judge had 
already shown enough latitude to the prosecution, and the defence, to that 
extent, had been considerably prejudiced. But the further order of per- 
mitting certain witnesses to be examined as Court witnesses, ‘even after the 
entire case was closed, is beyond the powers of the learned Judge under s. 540 
of the Criminal Procedure Code. 

In order to appreciate these contentions made by Mr. Peerbhoy, it is neces- 
sary to refer, in brief, to the circumstances in which the learned Judge has 
directed these witnesses to be examined under s. 540. It appears that one 
Daga was examined as a prosecution witness. In the course of his evidence, 
certain weighment slips were got produced. These weighment slips, it is 
alleged, refer to certain manganese ore being transported by the accused in 
trucks. The weighment slips give the weight of the manganese ore carried 
and the number of the vehicle in which it is carried. The attempt was to show 
that the accused had manganese ore and he in fact transported it in the trucks 
referred to in the weighment slips produced by the witness. I am not con- 
cerned here with the evidence of Daga or the value of these weighment slips. 
I have referred to them only for the purpose of showing that it was an attempt 
to show that the prosecution allegation that the accused had no manganese 
ore which was unencumbered was false. I am told that even in the course of 
the evidence which was led by the defence, the defence had produced evidence 
to show that these allegations of the prosecution were false, and in support of 
this, documentary evidence, such as the stock-book, cash-book, ete., were pro- 
duced. In the order that the learned Judge has made, he has observed as 
follows: 

“A very broad feature of the defence evidence is that the important persons con- 
nected with the sale of 7000 tons, the taking of delivery of 7000 tons, the weighment of 
that ore, and those connected with the shifting of that ore from one place to another are 
not before the Court at all as witnesses. Their writings have come before me and these 
are proved as writings of these persons by other witnesses who are conversant with 
their handwriting.” 

With regard to the evidence ‘relating to the shifting of the ore from one place 
to another, the learned Judge came to the conclusion that it was necessary 
to examine some persons from the office of the Regional Transport Officer, 
who would give evidence to show as to whether the vehicles referred to in the 
various weighing slips were in fact used by the accused, or whether the vehi- 
cles referred to in the weighing slips were capable of being used as vehicles 
for carrying manganese ore. It was argued before the learned Additional 
Sessions Judge, as it was argued before me also, that the reference of vehicle 
numbers in the weighing slips was susceptible to many mistakes being com- . 
mitted, and this evidence would be of no use whatsoever to establish the pro- 
sccution case, nor would it negative the defence case. The learned Judge has 
observed that there would always be the possibility of some mistakes occurring, 
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but the substance of the matter would depend on whether or not some of these 
mistakes are genuine mistakes, and whether the number of mistakes is so large | 
that he should come to the conclusion that the weighment slips are of no use. 
As to what will be the effect of this evidence after it is led before the Court 
is a matter for the decision of the learned Additional Sessions Judge, and it 
js not for me, at this stage, to consider whether the evidence, which the learn- 
ed Judge desires to be led before him, will serve the purpose which was in- 
tended to be served. But what is material is that the learned Judge himself 
came to th® conclusion that apart from the right of the prosecution to examine 
any witnesses in rebuttal of the defence case, it was necessary in the interest 
of justice, that certain evidence should be permitted to be led, and that cer- 
tain documents should be brought before the Court. 


The important question, therefore, that arises for decision is whether the 
Court had the power to direct the evidence to be brought by examination of 
witnesses as Court witnesses after practically the entire case was over. It is 
not disputed that the prosecution case was closed, nor is it disputed that the 
defence evidence was complete. It is common ground that the statement of 
the accused was also taken under s. 342, Criminal Procedure Code. Section 
540 of the Criminal Procedure Code is as follows: 

“Any Court may, at any stage of any inquiry, trial or other proceeding under this 

Code, summon any person as a witness, or examine any person in attendance, though 
not summoned as a witness, or recall and re-examine any person already examined; 
and the Court shall summon and examine or recall and re-examine any such person if 
his evidence appears to it essential to the just decision of the case.” 
Now, on the face of it, the section is couched in very wide terms. The section 
is in two parts. It would appear that the first part relates to the discretion 
given to the Court in the matter of examining witnesses as Court witnesses; 
whereas, the second part imposes an obligation onsthe Court to examine certain 
witnesses under certain cireumstances. The obligatory part arises when it 
appears to the Court to be essential that the evidence of certain witnesses 
should be recorded for the just decision of the case. When the Court comes 
to the conclusion that the examination of certain witnesses is essential to the 
just decision of the case, the exercise of any discretion by the Court does not 
arise. The latter part of the section makes it a requirement of justice that 
when it appears that the summoning and examining or recalling and re- 
examining any person is essential to the just decision of the case, the Court 
shall summon and examine or recall and re-examine such a person. The Court 
may act under the first part of s. 540 where an application is made by the 
prosecution or defence and may exercise its discretion either in favour or 
against the prosecution or defence, depending on the facts and circumstances 
of the case, but that discretion does not exist when once the Court comes to 
the conclusion that the examination or re-examination of any witnesses is 
essential to the just decision of the case. The learned Judge, in his order, 
has observed as follows: : 

“_..I am inelined to think that the way evidence is led, the way evidence is col- 
lected in investigation and also from the material that is placed by the accused before 
me in defence, it is in the ihterest of justice that I should satisfy myself about the 
correctness or otherwise of some of the positive evidence led by the accused.” 

The Court in this case has, therefore, acted on being satisfied that interest of 
justice required that for the just decision of the case, the evidence of certain 
witnesses should be brought before the Court, and for that purpose, certain 
witnesses should be called as witnesses of the Court under s. 540 of the Code 
of Criminal Procedure. Now, can it be said that when the Court exercises 
its power under the latter part of s. 540, when it feels that it is obligatory on 
itself to examine certain witnesses in the interest of justice for the just deci- 
sion of the ease, the Court has exceeded its powers under s. 540 of the Cri- 
minal Procedure Code? In my view, it would result in an unwarranted cur- 
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tailment of the powers of the Court, and it would fetter the Court’s powers 
_ to.call witnesses at any stage of the trial, if the Court comes to the conclusion 
that, for the just decision of the case, and in the interest of justice, recording 
of the evidence of certain witnesses is necessary.: 


Mr. Peerbhoy invited my attention to Rez v. Dora Harris’. In that case, ` 
the Recorder had called the prisoner, Benton, as a witness when the defence 
case had been closed, and the question, which came for consideration before 
the Court, was whether that course taken by the learned Recorder was in 
accordance with law. Avory J., in dealing with the first question, as to the 
correctness of the course taken by the Recorder, observed as follows (p. 594): 

“...It is true that in none of the cases hag any rule been laid down limiting the 
point in the proceedings at which the judge may exercise that right. But it is obvious 
that injustice may be done to an accused person unless some limitation is put upon the 
exercise of that right, and for the purpose of this case we adopt the rule laid down by 
Tindal C. J. in The Queen v. Frost where the Chief Justice said: ‘There is no doubt 
that the general rule is that where the Crown begins its case like a plaintiff in a civil 
suit, they cannot afterwards support their case by calling fresh witnesses, because they 
are met by certain evidence that contradicts it. They stand or fall by the evidence they 
have given. They must closa their case before the defence begins; but if any matter 
arises ex improviso, which no human ingenuity can foresee, on the part of a defendant 
in a civil suit, or a prisoner in a criminal case, there seems to me no reason why that 
matter which so arose ex improviso may not be answered by contrary evidence on the 
part of the Crown.’ That rule applies only to a witness called by the Crown and on be- 
half of the Crown, but we think that the rule should also apply to a case where a wit- 
ness is called in a criminal trial by the Judge after the case for the defence is cloged, 
and that the practice should be limited to a case where a matter arises ex improviso, 
which no human ingenuity can iis on the part of a prisoner, otherwise injustice 
would engue.” 

Avory J. then again aed to Reg. v. Haynes, and observed that even as 
great a Judge as Bramwell B. approved of the rule that it would be inexpe- 
dient to allow fresh evidence to be gone into after the close of the whole case. 
After laying down his general approval of the rule laid down by Tindal ©. J. 
in The Queen v. Frost, Avory J. referred to the particular facts of that case. 
In that case, the appellant, Dora Harris, was tried together with four other 
persons before the Recorder of the Liverpool City Sessions. The two male 
prisoners, Benton and Meaghee were charged for the theft of certain goods 
and the other three prisoners (including Dora Harris) were charged with 
receiving the stolen goods knowing them to be stolen. Benton pleaded guilty 
to the charge of theft but Dora Harris pleaded not guilty to the charge of 
receiving stolen property. The case had to proceed against Dora Harris but 
Benton continued to remain in the dock as he had not been sentenced. After com- 
pletion of evidence by the prosecution, Dora Harris led evidence in the de- 
fence. Her evidence was that she had bought the goods not knowing them 
to be stolen. After the defence case was closed, the Recorder asked Benton 
whether he was prepared to give evidence to which Benton replied in the 
affirmative. After Benton’s evidence was over, the case against Dora Harris 
was much stronger than it was before. The appellant Dora Harris was not, 
however, asked whether she would like to go back in the witness box to give 
further ‘evidence; no opportunity was given to her to contradict the evidence 
of Benton. Ultimately Dora Harris was convicted and sentenced. The 
prisoner, whose evidence was sought to be recorded, was a thief who was pre- 
sent in Court in the dock during the whole of the ‘trial of the appellant. He 
had pleaded guilty but he was not sentenced. Avory J. thought that when 
he was invited by the Recorder to give evidence, he would have understood 
that he was being invited by the Recorder to supplement the case ai the 
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appellant, Dora Harris. The learned Judge observed that Benton, who was 
convicted but not sentenced, had everything to expect from doing somethipg 
which he thought would be pleasing to the Judge who had invited him to 
give evidence. Avory J. also observed that no suggestion seemed to have been 
made that the appellant, Dora Harris, should go back into the witness box, 
after Benton had given his evidence, in order to give further evidence if she 
so desired, and that no opportunity to contradict the evidence of Benton was 
given to her. In the background of these circumstances, the learned Judge 
finally observed as follows (p. 596): 

" «In the circumstances, without laying down that in no case can an additional wit- 

ness be called by the judge at the close of the trial after the case for the defence has 
been closed, we are of opinion that in this particular case the course that was adopted 
was irregular, and was calculated to do injustice to the appellant Harris,” 
Thus, the ultimate decision of the case entirely turned on the circumstances 
of that case, and the learned Judge pointedly observed that he was not laying 
down that in no case can an additional witness be called by a Judge at the 
- close of the trial after the case for the defence has been closed. Even in 
approving the rule laid down by Tindal C. J., he had observed that he was 
adopting the rule for the purposes of the case he was deciding, because he 
thought that the course which was adopted was so irregular that it was cal- 
culated to do injustice. The question, therefore, whether or not, after the 
entire evidence is over, the ,Court should permit further evidence to be led 
will depend on the facts of each case. It cannot be laid down as a general 
rule that in no case can an additional witness be called by the Judge at the 
close of the trial after the case for the defence had been closed. The very fact 
that the section is couched in wide terms requires a Judge to exercise caution 
in using his powers under s. 540 of the Criminal Procedure Code. It is, there- 
fore, imperative that before using his powers, the Judge has to+take into 
account the circumstances and decide whether the course of examining wit- 
nesses after the entire case is closed would be so irregular that it may do in- 
justice to the accused. I do not think that the mere fact that evidence is 
directed to be taken after the entire case is over is in itself in excess of the 
powers of the learned Additional Sessions Judge. If in the circumstances of 
the case, the learned Judge came to the conclusion that it was necessary to 
call additional evidence in the interest of justice, the learned Judge could do 
so within the framework of the wide terms of the powers given to the Court 
under s. 540 of the Criminal Procedure Code. 

In In re K. V. R. 8. Manit, Somasundaram J. observed as follows (p. 708) : 

“,..The discretion that is given under the section, as already stated, is. very wide 
and the very width requires a corresponding caution in using the power given to a 
Court under that section. By its very nature, the discretion to be exercised under s. 540, 
Cr. P.C., depends on the facts of each case. It is indeed difficult to lay down a general 
rule as to when and under what circumstances the discretion ought to be exercised.” 
On the facts of that case, the learned Judge held that the course adopted of 
examining witnesses under s. 540 was improper, because it amounted to fill- 
ing up a gap in the prosecution case. From the discussion to which the learn- 
ed Judge has adverted in his judgment, it appears that he was of the view 
that the prosecution could have reasonably foreseen the necessity of examin- 
ing those witnesses who were later examined as Court witnesses. In the cir- 
cumstances of the case, with which he was dealing, the learned Judge came to 
the conclusion that the course adopted by the trial Court was wrong, but he 
affirmed the principle that there was no limitation on the power of the Court 
under s. 540 to call evidence even at so late a stage as after the entire evidence 
was over. 

Mr. Peerbhoy referred to Ramchandra Prasad v. Emperor®, The question 
as to the circumstances in which the powers under s. 540, Criminal Procedure 
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Code, should be exercised did not come up directly for consideration in that 
ease. The main grievance, which was made on behalf of the accused, was that 
in spite of examining certain witnesses as Court witnesses after the entire evi- 
dence was over, the learned Judge had failed to question the accnsed again 
under s. 342 of the Criminal Procedure Code. In the lower Appellate Court 
it was held that the failure to examine the accused again under s. 842 was an 
error and vitiated the trial. Rowland J., who delivered the judgment, did 
not accept that contention and held that even in the absence of a fresh exami- 
nation under s. 342, Criminal Procedure Code, the frial cannot be*said to be 
vitiated in every case. The question whether the trial stands vitiated would 
depend on whether or not any prejudice, in the facts and circumstances of the 
ease, was caused to the accused. The main question, therefore, which fell for 
consideration was the effect on the trial of the failure on the part of the trial 
Judge to question the accused under s. 842 once again after the evidence was 
led by calling a witness as a Court witness. On the extent of the powers of 
the Court under s. 540, however, the learned Judge observed that the section 
ig expressed in the widest possible terms, and the intention is not to limit the 
discretion of the trying Court in any way. There is no doubt that the ob- 
ject of the section is not to enable any one or the other party before the Court 
to fill in the gaps of its case. The section is not to be used to enable the 
prosecution either to improve its version at a late stage or to enable it to fill 
in its gaps. The sole criterion in each case would be whether the exercise of 
powers under s. 540, Criminal Procedure Code, is necessary in the in- 
terest of justice. I do not think that the case referred to by Mr. Peerbhoy 
can be of any assistance. In In re N. Krishnaswamy®, the, same learned Judge 
has observed that the test to be borne in mind in allowing evidence to be led 
under s. 540 would be to ascertain whether the matter has arisen improviso, 
If it was a matter that has arisen ex improviso, which no human ingenuity 
can foresee, on the part of a defendant in a civil suit or a prisoner in a criminal 
case, there should be no reason why such evidence should not be permitted. 
But it must be noted that the learned Judge was concerned in that case with 
the question as to whether the prosecution should be permitted to lead evi- 
dence after the defence evidence was closed and to rebut the defence. The 
Court was not considering the question whether the Court should examine 
witnesses if it appeared to the Court itself that for the just decision of the 
case, examination of certain witnesses was necessary in the interest of justice. 
It is difficult to construe the observations of the learned Judge so as to limit 
the powers of the Court in the matter of examination of witnesses, in cases 
where such @ course was necessitated in the interest of justice, merely on the 
ground that the evidence which was sought to be led had not arisen ex im. 
proviso. In Emperor v. Pimento’, a Division Bench of this Court considered 
the scope of s. 540, Criminal Procedure Code. The question which arose 
for consideration was whether or not the prosecution was entitled to lead evi- 
dence after the defence case was over. It was not clear on the record of that 
case whether the evidence was called by the Court under s. 540, Criminal Pro- 
cedure Code, or whether it was led by the prosecution in rebuttal of the de- 
fence case. Shah J. observed that in the state of the record, as it was before 
the Court, it must be taken for the purpose of the point which had been urged 
before them that the evidence was adduced on behalf of the prosecution and 
not called for by the Court under the powers vested in the Court under s. 540, 
Criminal Procedure Code. It was observed as follows (p. 1227): 

“|,.In the present case the procedure applicable was that provided for the trial 
of warrant cases by Magistrates, and the scheme of the provisions relating to such trials 
must be followed subject to the special provisions of s. 540 of the Code of Criminal 
Procedure. The special powers under s. 540 may be exercised under proper circum- 
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stances, But I do not think that the recording of evidence on behalf of the prosecution 
after defence evidence is closed can be justified. It is undoubtedly an irregularity; and 
though in this particular case it is condoned under s. 537, Criminal Procedure Code, it is de- 
sirable to remember that it is an irregularity, which may at times necessitate a retrial 
and which ought to be avoided.” 
From, these observations, it is obvious that even on the assumption that the 
evidence was led by the prosecution for rebutting the defence evidence, a 
Division Bench of this Court was of the view that the adoption of such a 
course would be an irregularity curable under s. 537, Criminal Procedure 
Code. On the facts of the case before them, the learned Judge observed that 
there was no prejudice, and the irregularity was cured. He, however, uttered 
a word of caution and said that such a course being undoubtedly an irregu- 
larity, which may in certain circumstances necessitate a re-trial, it should be 
avoided. But all this was with reference to the evidence led by the prosecu- 
tion in rebuttal of the defence case. In fact, the learned Judge in’ terms re- 
ferred separately to the powers of the Court under s. 540 and said that those 
powers may be exercised by the Court in proper cases. The observations do 
not relate to the very wide powers of the Court under s. 540, but relate to 
prosecution evidence being led in rebuttal of the defence case after the entire 
case was closed. I am of the view that far from supporting the proposition, 
which Mr. Peerbhoy has attempted to make before me, this case in fact lays 
down that the powers of the Court under s. 540 being wide can be exercised 
at any time in proper cases. In Emperor v. Mahadu®, Patkar J., who deli- 
vered the judgment of the Division Bench, specifically observed (p. 1087): 
“...Under s. 540, a Magistrate can examine any of the witnesses after the evidence 
on both the sides has been taken and the case adjourned for judgment, inasmuch as the 
case is still a pending case where such evidence is taken.” 
The question, however, which arose before the Bivision Bench was whether it 
was obligatory on the Magistrate to question the accused once again under 
s. 342, Criminal Procedure Code, after the recording of the new evidence. I 
am not concerned with that proposition in this case. 

Mr. Peerbhoy, however, pointed out that the facts of this case are some- 
what different in the sense that here the prosecution itself was attempting to 
examine these very witnesses who are now called as witnesses by the Court. 
His argument was that even though the Court has rightly come to the conclu- 
sion that the prosecution was not entitled to lead evidence in rebuttal of the 
defence evidence, by passing the order under s. 540, the Court has done ex- 
actly what it did not want the prosecution to do. This.is, says Mr. Peerbhoy, 
a circumvention of the well-known principle of criminal law that there should 
be no rebuttal after the entire prosecution case is over and by the exercise 
of the powers under s. 540, the learned Judge has, in effect, given @ go-by to 
that well-known principle. It is diffieult to accept this proposition in the 
very wide way in which it is put, because it appears to me that the most para- 
mount principle underlying Criminal Procedure is to meet the requirements 
of justice, and it is specifically to meet such eventualities that s. 540 is on the 
statute book. Section 540 is, as I have stated, in the widest possible terms 
and calls for no limitation, either with regard to the stage at.which the powers 
of the Court should be exercised, or with regard to the manner in which 
they should be exercised. In fact, there will be a failure of duty on the part 
of the Court in not calling witnesses when once it comes to the conclusion 
that the examination of witnesses is necessary for the just decision of the case. 
Whether or not the, attention of the Court has been invited to the necessity 
of certain evidence by the prosecution or the defence is immaterial so long as 
the satisfaction is of the Court. The mere fact, therefore, that in this case 
the prosecution did make an application for examination of these witnesses 


8 (1028) 30 Bom. L.R. 1086, 8.0, [1928] A.I.R. Bom. 388. 
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will not affect the powers which the Court had for examining certain witnesses 
in the interest of justice. 

The order of the learned Judge shows that despite his refusal to sanction 
the application made by the prosecution, he decided to ‘call these witnesses, 
because he thought that it was necessary in the interest of justice. After this 
evidence is taken by the learned Judge, it will be for the defence to consider 
whether any additional evidence was necessary to be led on their behalf, and 
it would be at that stage for the learned Judge to consider whether the interest 
of justice requires such evidence to be permitted. That is a stage which has 
not yet reached, and I do not express any opinion with regard to the same. 

In the view which I have taken, the learned Additional Sessions Judge was 
right in passing the impugned order. I, therefore, confirm it and discharge 


the rule. Rule discharged, 


APPELLATE CIVIL. 


Before Mr. Justice Patel and Mr. Justice Shah. 


SAKHARAM VITHOBA SALUNKHE v. SHANKAR BABAJI SAWANT.* 
Representation of the People Act (XLII of 1951), Sec. 100(1)(d)—Conduct of Election 
Rules, 1961. Rule 35(4)—Voting papers improperly refused—Whether such papers 
can be referred to to decide whether election materially affected by refusal—Error re- 
garding proper surname in electoral role whether’a clerical error within r. 35(4). 
Voting papers which are improperly refused by the Presiding Officer can be re- 
ferred to for the purpose of deciding under s. 100(1) (d) of the Representation of 
the people Act, 1951, whether the result of the election has been materially affected 


by such refusal. 
Hari Vishn&® v. Ahmad Ishaque, distinguished. 

Vashist Narain Sharma v. Dev Chandra’ Damodar v. Narnarayan’ Krishna 
Murthy v. Subbanna‘ and Inayatullah v. Diwanchand, .referred to. 

Where instead of the proper surname of a voter another surname is written in 
the electoral roll but the other particulars regarding him tally with those given in 
the electoral roll, under rule 35(4) of the Conduct of Election Rules, 1961, such an 
error regarding his surname would be a mere clerical error and the voter would 
be entitled to vote. 

Champa Devi v. Jamuna Prasad,’ referred to. 

Trw poll in respect of the election to the Maharashtra Legislative Assembly 
from Mahad constituency in the Kolaba District was held on February 22, 1962. 
The candidates in the field were Sakharam (appellant) and Shankar and three 
others (respondents Nos, 1 to 4). 12,664 votes were cast. The two candidates 
who secured the maximum votes were the appellant and respondent No. 1, but 
the votes secured by each of them were equal. The Returning Officer (respon- 
dent No. 5) drew lots and declared respondent No. 1 to be elected. 

One of the polling stations, viz. No. 48 was at village Turbhe Khurd. At 
this place also the poll was held on February 22, 1962. The total number of 
ballot papers issued were 470 and the votes secured were as follows: 





No. of votes. 
Appellant-Petitioner. 256 
Respondent No. 1. : 5 
Respondent No. 2. 4 
Respondent No, 3. 149 
Respondent No. 4. 12 
"Decided, June 26, 1963. First Appeal No. 2 [1954] S. C. J. 71 
98 of 1968, inst the decision of G. G. 8 [1955] ALR. Assam 168. 
Bhojraj, Member, Electi Tribunal and 4 [1957] A.LR. Mys. 76. 
District Judge of Kolaba at ag, in Election 5 [1959] A.LR. M.P. 58. 
Petition No. 16 of 1962. 6 (1958) 15 E.L.R. 448 


1 [1955] A.LR. 8.C. 288. 
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25 ballot papers were rejected. This made the total of 451. 19 other ballot 
papers ,were issued but they were not put in the ballot box but were taken 
possession of by the Presiding Officer (respondent No. 6) and he put each ballot 
paper into a separate envelope and sealed it. Thereafter he put all these 19 
ballot papers in another envelope and sealed the envelope with a seal and took 
it to the Returning Officer separately with him. The appellant alleged that he 
took wrongful possession of these 19 ballot papers from the 19 voters whom he 
allowed to vote on their identity being established. According to him, respon- 
dent No. § directed these voters not to put the ballot papers into the box but 
to hand them over to himself. He contends that he thus refused improperly 
to receive these ballot papers which has materially affected the result of the , 
election. He, therefore, contended that the election of respondent No. 1 should 
be set aside. The second ground of attack was that a postal ballot paper 
was wrongly counted as a valid paper by the Returning Officer inspite of the 
objection of the petitioner about its validity. He contended that the decision 
of the Returning Officer in this connection was erroneous. If this ballot paper 
on a recount is rejected then respondent No. 1 was bound to fail. 

Respondent No. 1 denied the allegations made by the appellant. He con- 
tended that respondent No. 6 was at the relevant time an Inspector of Schools 
under the Local School Board of which one Bhadkamkar was a Chairman. 
Under the persuasion of Bhadkamkar, respondent No. 6 went out of his way 
and called those persons for voting but the voters merely handed over the papers 
back to respondent No. 6 after going to the booth. After this respondent No. 6 
went to the house of one Upadhye where he was met by Bhadkamkar and the 
appellant and one other person and in ‘all likelihood the ballot papers were 
tampered with. He contended that those 19 persons whose votes were kept in 
the sealed envelope were not electors within the meaning of s. 2(e) of the Re- 
presentation of the People Act, 1951. He also contended that 29 postal ballot 
papers were wrongly rejected by the Returning Officer and in any event the 
two other votes in his favour which were wrongly rejected by the Returning 
Officer should now be accepted on the ground that the Returning Officer’s deci- 
sion was erroneous. 


The appellant filed an election petition against the respondents which was 
dismissed by the Election Tribunal. 


The appellant appealed to the High Court. 


S. 8. Kavlekar, for the appellant. 

K. K. Singhvi with C. J. Sawant, for respondent No. 1. 

S. 8. Sawant, for respondent No. 3. 

M. A. Rane, Assistant Government Pleader, for respondents Nos. 5 and 6. 


PATEL J. [His Lordship after stating the facts, proceeded.] Mr. Singhvi 
on behalf of respondent No. 1 has raised a preliminary objection to the filing 
of the appeal. He says that s. 119-A of the Act requires that every person who 
prefers an appeal shall enclose with the memorandum of appeal a Government 
Treasury receipt showing that a deposit of Rs. 500 has been made by him 
either in a Government treasury or in the Reserve Bank of India in favour of 
the Election Commission as security for the costs of the appeal. In the pre- 
sent case on behalf of the appellant one G. D. Bhadkamkar deposited the 
amount in the name of the appellant giving his address on the challan. In the 
column. of particulars of remittance and the authority it is stated ‘‘paid under 
section 119 of the Representation of the People Act, 1951, in respect of appeal 
from order in Election Petition No. 16 of 1962” and in the column ‘‘Head of 
account?” “R.D.” is mentioned. Apparently this latter column appears 
originally to have been blank, since the ink in which the entire form is filled 
up ineluding the particulars on the reverse appears to be different from ie 
ink in which letters ‘‘R.D.’’ in the column regarding ‘‘head of account” a 
written. It is true that s. 119 is mentioned instead of s. 119-A. In our vise, 
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however,’ this is not sufficient to invite a rejection of the appeal on the ground 
that the section has not been complied with. The purpose of enclosing a Trea- 
suty receipt in favour of the Election Commission is that if the appeal fails 
the amount should be available as costs to the other side and also to the Elec- 
tion Commission in the event of its being a party. The payment of the costs 
must however depend upon the order of the Court. Even though in the column 
‘Head of account’ it is blank or ‘‘R.D.’’ is mentioned, the Challan indicates 
that the payment is made towards the appeal which is filed in a particular 
election petition. There is, therefore, more than reasonable certaigty of the 
amount having been deposited towards the costs of this appeal. In our view, 
this is substantial compliance with the provisions of s. 119-A. The mere men- 
tion of s. 119 is merely an oversight and cannot be allowed to affect the validity 
of the appeal. We are supported in the view that we have taken by the latest 
decision of the Supreme Court in Budhi Nath Jha v. Manilal Jadav', where 
the Constitution Bench of the Supreme Court says: 

“The fact that the receipt does not in terms specify that the deposit is made for 
the costs of that particular election petition is also not a ground for dismissing the peti- 
tion under section 90(3), for the deposit must evidently be taken to be security for 
the costs of the election petition to which the receipt is attached. 

They also say: i 

“...the mere fact that the deposit receipt does not expressly show on the face 
of it that the deposit is made in favour of the Secretary, Election Commission, is not 
a ground for summarily dismissing the petition under section 90(3) of the Representa- 
tion of the People Act, on the ground of non-compliance with section 117 of the Act.” 
In our view on the application of that principle, it must be held that the 
appellant has substantially complied with the requirement of s. 119-A and the 
appeal, therefore, cannot be dismissed in limine... 

Mr. Kavlekar firstly contends that it was an error on the part of the Re- 
turning Officer not to have refécted one postal ballot paper in respect of which 
the appellant had raised the objection. Mr. Kavlekar contended that there 
appeared ‘at the back of this ballot paper the name ‘‘Sawant Shankar Babaji’’. 
According to him, this was sufficient to identify the voter and since the prin- 
ciple under the Representation of the People Act, 1951, is that of election by 
ballot, his objection should have been upheld. He relied for this purpose on 
the case of Woodward v. Sarsons®, where it was said: 

“The ballot paper must not be marked... so as to make it possible, by seeing th 
paper itself, or by reference to other available facts, to identify the way in which he 
has voted, . 

If these requirements are not substantially fulfilled, the ballot paper is void and 
should not be counted; and, if it is counted, it should be struck out on a scrutiny. 

Ballot papers with the name of the voter or of the candidate voted for written 

opposite to the name of the latter and not marked with a cross, or with the addition 
of ‘cu’ to the cross were held to be void.” 
It is pertinent to note that it has not been shown either by reference to the elec- 
toral roll or by reference to the evidence on record that there was any voter by 
the name of Sawant Shankar Babaji except respondent No. 1. It is undoub- 
tedly true that respondent No. 1 said that he might recognise some hand- 
writings but the matter was not pursued further and he was not asked whe- 
ther he could recognise the writing of that particular party concerned. There 
is also nothing to show-that respondent No. 1 had any understanding with the 
voter in order to be able to identify the voter and be assured that the voter 
had voted on his behalf, At p. 747 of the above report after referring to the 
enactment concerned it is said: ` 

“It is not every writing or every mark besides the number on the back which 
is to make the paper void, but only such a writing or mark as is done by which the 
voter can be identified.” 


1 [1959] 22 E.L.R. 86, 8.0. 2 (1875) 10 L. R.C.P. 788. 
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In our view, having regard to the evidence on record it is impossible to say 
that merely because the voter wrote the name of the candidate at the back .of 
the voting paper he could have been identified. As we said, the only thing 
taken out from respondent No. 1 was ‘‘Generally I would be able to recognize 
from handwriting ,with which I am acquainted, the person who wrote it’’. He 
has not been asked whether he was able to recognise the particular writing on 
the particular voting paper. In view of the paucity of evidence we are not 
prepared to hold that the conclusion of the Returning Officer about the vali- 
dity of this voting paper was erroneous... 

This brings us to the first ground of attack. Section 100 so far as is relevant 
reads as follows: 

“(1) Subject to the provisions of sub-section (2) if the Tribunal is of opinion—... 

(d) that the result of the election, in so far as it concerns a returned candidate, 
has been materially affected—... 

(üi) by the improper reception, refusal or rejection of any vote or the reception 
of any vote which is void,... 
the Tribunal shall declare the election of the returned candidate to be void.” 
Under this section, therefore, if there is an improper refusal of any voting 
paper by the officer whose duty it is to receive the same and thereby the elec- 
tion of a returned candidate is materially affected the election of such can- 
didate would be void... 

The next question is whether the nineteen voters were rightly issued the 
voting papers. In this connection it has been contended by Mr. Singhvi that 
the issue as to whether or not these persons were electors ought to have been 
tried and the Court was in error in saying that unless there was a proper 
recrimination under s. 97 that issue was not open to be canvassed. This argu- 
ment was practically made at the fag end of the arguments. Apart from this, 
it appears to us that there is not much substance,in the point at all. The evi- 
dence of Isane, that of Gayakwad and the Police Patil clearly shows that the ` 
objection was not as to the identity of the persons but was based only on the 
fact that the surnames given by them were different from the surnames that 
appeared in the Electoral Roll. Isane at exh. 66 in para. 1 stated that Gayak- 
wad, the agent for respondent No. 1, raised the objection that there was a 
mistake in the surname. This clearly shows that the objection was not as to 
the identity of the voter. Gayakwad says in the fourth line of his deposition 
“I raised an objection that the surnames stated in the Electoral roll did not 
tally with their surnames’’. To the same effect is the evidence of the Police 
Patil who identified each of the voters. In this view of the matter the ques- 
tion was not one of identity but the question was whether the Returning Officer 
was justified in issuing the ballot papers or not, in view of the fact that the 
surname did not tally with the surname given by the voter. 

By s. 2, sub-el. (e), ‘‘elector’’ in relation to a constituency is defined to mean 
a person whose name is entered in the electoral roll of that constituency. The 
rest of the clause is not material for our present purposes. Section 62 of the 
Act says that ‘‘No person who is not... for the time being entered in the 
electoral roll of any constituency shall be entitled to vote in that constituency.’ 
Emphasis was laid on sub-s. (7) of s. 86 which renders the entry in the elec- 
toral roll final for that particular constituency. It was contended that unless 
the name in the electoral roll completely tallied with the name given by the 
voter, he could not be issued a voting paper. Section 36, however, relates to 
scrutiny of nominations ‘and sub-s. (7) clearly states that for the purpose of 
this section an entry in the electoral roll for that constitueey shall be conclu- 
sive evidence of the fact that the person stated therein is an elector for that 
constituency. It is, therefore, clear that this section is not applicable to other 
matters connected with the poll 

Now electoral rolls are prepared under the Representation of the People 
Act, 1950, and the relevant sections are ss. 14 to 25. Section 14 is a defini- 
tion section. Section 15 indicates that for every constituency there shall be an 
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electoral roll which shall be prepared in accordance with fhe provisions of the 
Representation of the People Act, 1950, under the superintendence, direction 
and control of the Election Commission. Sections 16 to ‘20 are not material to 
the present discussion. Section 21 says that the electoral roll for each consti- 
tuency shall be prepared in the prescribed manner by reference to the quali- 
fying date and shall come into force immediately upon its final publication in 
accordance with the rules made under the Act. Section 22 provides the machi- 
nery for correction of entries in electoral rolls. The jurisdiction is given to 
the Electoral Registration Officer for a constituency to correct the®roll either 
suo motu or on an application made to him if he is satisfied (1) that it is 
erroneous or defective in any particular or (2) that the entry should be trans- 
posed from one place to another place or (3) that it should be deleted. Section 
23 enables a person whose name ought to be included in the roll to apply if his 
name is not included. Section 24 provides for appeals and s. 25 provides for 
fee for applications and appeals. 

Rules 26 and 27 of the Registration of Electors Rules provide the manner 
in which applications have to be made for the purposes of correction referred 
to in those sections. Rule 35 of the Conduct of Elections Rules, 1961, relates 
to the identification of electors at the time of conduct of election. Sub-rule (/) 
permits the Presiding Officer to employ at the polling station such person as 
he thinks fit ‘to help in the identification of the electors or to assist him other- 
wise in taking the poll. Sub-rule (2) requires him to check the elector’s name 
and other particulars with the relevant entry in the electoral roll. Sub-rule (3) 
requires that an elector shall produce his identity card before the Presiding 
Officer or the Polling Officer authorised by him in that behalf. Sub-rule (4), 
which is the most important rule, reads thus: 

“In deciding the right of a person to obtain a ballot paper the presiding officer or 

the polling officer, as the case may be, shall overlook merely clerical or printing errors 
` in an entry in the electoral rol? if he is satisfied that such person is identified with 
the elector to whom such entry relates.” 
The whole objection was, at least as we have pointed out, in the case of 18 
voters, that their surnames differed from those stated în the electoral rolls 
and in view of this particular rule the question that now has to be answered 
is whether this should be regarded as clerical error or not. If it can be re- 
garded as clerical error then undoubtedly the voter was entitled to vote in 
spite of the fact that the surname was different from the one given by him. 
Lf it was not a clerical error but was a substantial error then he would not be 
entitled to vote. 

Since the rule framing authority has used the words ‘‘clerical or printing 
errors’’, it would seem that ‘‘clerical error’’ cannot mean the same thing as 
‘‘printing error’’; it must be something more than that. It must obviously 
mean such errors that may be committed by unexperienced or inefficient clerks 
through oversight. The whole idea of sub-r. (4) of r. 35 would appear to 
be that if the electoral roll contains other materials sufficient to identify the 
particular voter then merely because some portion of the particular is errone- 
ously stated, he should not be deprived of his right to vote which is a very 
valuable right. It is undoubtedly true that if the name of a person were not 
the same as given in the electoral roll or his father’s name was not the same 
as given in the electoral roll it can be said that this could never be regarded 
as a clerical error and then a serious question of identification comes in and 
he would not be entitled to vote. But where the voter’s name and that of his 
father tally, and the particulars regarding age, the place where he resides and 
the house number where he resides also tally, it would be impossible to hold 
that merely because instead of his proper surname another surname is written 
through oversight or for any other reason he should be deprived of his voting 
right by holding that this was not a clerical error. If the rule making autho- 
rity wanted that clerical error meant nothing more than printing error, then 
certainly it would have used the words ‘‘printing errors’ and not ‘‘clerical 
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errors’’. In our view, in view of the fact that the other particulars tallied 
and the only objection raised in respect of the 18 voters was regarding their 
surname, it must be held that under this rule there being merely a clerical 
error in writing the surnames, respondent No. 6 was justified in issuing the 
voting papers and wrong in not allowing them to put those voting papers in 
the ballot box. On the same principle it must be said that in the case of the 
first voter BaS his father’s name as given by him is Ganpati while in the 
electoral roll it is Daulat, it must be held that it is a serious question of identity 
which might be a matter of some evidence and of doubt and cannot be regard- 
ed as mere clerical error. 

Mr. Singhvi called our attention i the case of Champa Devi v. Jamuna 
Prasad? where it was said that if there is a difference in the father’s name, 
that particular voter would not be entitled to vote. We agree that that would 
be so but the ratio cannot possibly apply to the case of the 18 voters who we 
have held were entitled to vote. 

Tt is true that from the judgment of the Tribunal it does not seem that its 
attention was focussed on the terms of s. 100(7)(&) (iii). It has gone more 
on the breach of r. 39 of the Conduct of Election Rules. Tt is, however, clear 
from the petition of the appellant that his main and substabtial ground was 
the improper conduct of respondent No. 6, i.e. the Presiding Officer, in not 
permitting the voters to insert the ballot papers in the ballot box and re- 
ceiving them himself. But the effect of this contention is that the’ Presiding 
Officer improperly and illegally refused to receive those votes. We hold that 
respondent No. 6 had improperly refused to receive those votes. 

However, mere improper reception, refusal or rejection of any vote would 
not by itself be sufficient to have the election set aside. Sub-clause (d) (2) 
requires that the result of the election, in so far as it concerns a returned 
candidate, must be materially affected. It seeys that this clause has been 
slightly recast. Originally cl. (c) of s. 100(/) related to an improper ac- 
ceptance or rejection of nomination and in connection with that, it provided 
that if in the opinion of the Tribunal the result of the election has been mate- 
vially affected by the improper acceptance or rejection of any nomination, the 
Tribunal shall declare the election to be wholly void. This clause was the 
subject-matter of interpretation by several High Courts and also by the 
Supreme Court, The Supreme Court held in Vashtst Narain Sharma v. Dev 
Chandra‘, that the two conditions were cumulative and the burden lay on 
the objector to substantiate the objection that the result of the election has 
been materially affected by the improper acceptance or rejection of the nomi- 
nation paper. This view has been reaffirmed in Hari Vishnu v. Ahmad 
Ishaque.® 

The question, therefore, is whether in the present case it can be held that 
the result of the election has been materially affected. The inspection of the 
voting papers shows that 18 voters had voted for the appellant and one had 
voted for some of the other respondents but certainly not for respondent No. 1. 
Since we have held that one person was not entitled to vote, it must be taken 
that out of the 18 voters, 17 were in favour of the appellant. Mr. Singhvi has, 
however, very strenuously argued that in view of the decisions of the Supreme 
Court and some ofthe other High Courts it is impossible on the basis of these 
voting papers to determine whether the result of the election has been mate- 
rially affected. If these papers can be referred to thén in view of the fact 
that 17 votes have been cast in favour of the appellant, the election of res- 
pondent No. 1 must be declared invalid. On the other hand, if these papers 
cannot be looked into and evidence aliunde must be brought forward, then 
there being no such evidence the appellant must fail. 

Reliance is particularly placed on the decision in Hari Vishnu v. Ahmad 
Ishaque to which we have already referred. The case arose because of some 


8 (1958) 15 E. LR. 443, at p. 452. « 5 [1955] A. I. R. S.C. 288. 
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mistake on the part of the officers entrusted with the election. In polling 4 
stations Nos. 316 and 317 in Sobhapur the ballot papers for the House of 
People were marked with green bar while those for the State Assembly were 
marked with brown bar. Due to some mistake these ballot papers got ex- 
changed and those who voted at the polling stations 316 and 317 of Sobhapur 
were given voting papers marked with the green bar meant for the State 
Assembly for the purpose of voting for the House of People. The total num- 
ber of such votes was 443. Out of these 62 were in favour of the appellant 
and 301 were in favour of respondent No. 1 and the remaining in favour of 
the other candidates. Rule 47(7)(c) enacts that a ballot paper contained in 
a ballot box shall be rejected if it bears any serial number or mark different 
from the serial numbers or marks of ballot papers authorised for use at the 
polling station. The Tribunal held that the ballot papers were not marked 
as required by rule 47(J)(c) but it took into account the votes and said that 
the election was not materially affected. Before the Supreme Court, in sup- 
port of the judgment of the Tribunal it was contended on behalf of the res- 
pondent that r. 23 was also broken by the Election Officer concerned and if 
that rule had not been broken the wasted votes would have gone to him and, 
therefore, it should be held by relying on those votes that the result of the 
election was not materially affected. The Court repelled that argument and 
held that since by the mandatory provisions of r. 47 these votes could not be 
regarded as validly cast, they must be rejected and consequently the Tribunal 
had no jurisdiction to rely on those very votes and hold that the result of 
the election was not materially affected. It was also argued before the 
Supreme Court that the object of the election was to discover the intention of 
the majority of the voters in the choice of a representative and if the electors 
had shown a clear intention to vote for a particular candidate then these votes 
must be taken into account wnder s. 100(2)(c) even though the votes might 
have to be rejected for non-compliance with the formalities. This contention 
was rejected by their Lordships since it would mean in effect doing the very 
thing prohibited by the election rules. In our view, this cannot be read to 
mean that irrespective of the fact whether the votes were affected by a parti- 
cular rule, the Court must disregard them. The distinction is that in that 
ease though in fact those votes could not be counted for supporting the elec- 
tion of the respondent therein, it was argued that they could yet be relied 
upon to say that if those voters had voted on correct papers the result of the 
election would not have been affected and thereby do something prohibited 
by the rules. In the present case the question is entirely different. In the 
present case, in fact the votes are not being considered at all but they are 
only looked at to know how the voters had voted in order to see whether the 
improper rejection of the voting papers by the Presiding Officer had affected 
the result of the election. In our view, from the judgment in that case it is 
apparént that since those votes could not be accepted as good votes, they had 
to be rejected. The case in Damodar v. Narnarayan® is on a par with the 
one in the Supreme Court and cannot apply. In that case also the Returning 
Officer accepted a vote on a ballot paper which was wrong and it was held 
that it is impossible to take such voting paper into account under s. 100(2) (e) 
in the face of mandatory provisions of r. 47(1)(c). 


In Krishna Murthy v. Subbanna’, voting papers were invalid under r. 92(2) 
and it was held that these votes cannot be used indirectly under s. 100(2) for 
giving effect to the election of a particular candidate based on these voting 
papers. ‘This case is also similar to the one decided by the Supreme Court 
and can have no application to the facts of the present case. The case of 
Inayatullah v. Diwanchand® arose out of the acceptance of the nomination 
paper of a disqualified candidate. It was argued that since the disqualified 


6 [1955] A. I. R. Assam 168. 8 [1950] A.I. R. MP. 58. 
7 [1967] A. I. R. Mys. 76. 
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candidate whose nomination paper was accepted had 8000 and odd votes and 
the margin between the contesting candidate: and the successful candidate was 
very narrow it must be held that the result of the election was materially 
affected. The contesting candidate had led general evidence to show that he 
would have secured those votes. It was held that such general evidence can- 
not be decisive of the matter in view of the test laid down by the Supreme 
Court in Vashist Narain v. Dev Chandre®. This case has no application. 
Mr. Singhyi contends that rr. 56 and 57 permit only those ballot papers as 
are found in the ballot box to be counted and if we consider the 18 ballot 
papers and hold that the result of the election is affected, we will in effect 
act contrary to the rule. There is a fallacy underlying the argument. Rely- 
ing on those papers we are not holding that the appellant is elected in place 
of respondent No. 1 in which case alone it could be said that the rules are 
disregarded. The rules only prohibit such papers being regarded as valid 
votes. In Hari Vishnu v. Ahmed Ishaque, it was attempted to bring about 
this result which the Supreme Court resisted, and the observations in that case 
were directed against bringing about that result. 


[The rest of the judgment is not material to this report.] 


CRIMINAL APPELLATE. 


Before Mr. Justice Shah. 


THE RATNAGIRI MUNICIPAL BOROUGH v. DR. SHANTARAM 
HARI KETKAR.* 


Bombay Municipal Boroughs Act (Bom. XVIII of 1923), Sec. 73—Whether motor car 
‘goods’ within 3. 73. 


A motor car is ‘goods’ within the meaning of s. 73 of the Bombay Municipal Boroughs 
Act, 1925. ° 
Behnke v. Bede Shipping Co. referred to. 


Tue facts appear in the judgment. 


Y. B. Rege, with D. Œ. Rege, for the complainant. 
C. R. Dalvi, Assistant Government Pleader, for the State. 
G. B. Khaty, for the accused. 


Suan J. The Ratnagiri Municipal Borough has filed this appeal by its 
Chief Officer Dattatraya Laxman Nene against the order of the learned Judi- 
cial Magistrate, First Class, Ratnagiri, acquitting the accused Dr. Shantaram 
Hari Ketkar, an Ayurvedic Physician, of the charge under s. 96 of the Bom- 
bay Municipal Boroughs Act, 1925. The accused was alleged by:the Borough 
Municipality to have brought within the octroi limits of the town of Ratnagiri 
a Hillman car in January 1962 and to have fraudulently evaded the payment 
of octroi duty in respect thereof. The accused contended that he was not using 
the car within the municipal limits since he had his two dispensaries outside 
the municipal limits and that he was only using the car for bringing him home 
in the town of Ratnagiri for lunch, dinner and rest. He further contended 
thatthe motor car did not fall within the definition of the word ‘goods’ as used 
in the charging section of the Act and, therefore, even if it was held that he 
was using the car within the octroi limits of the Municipality, he was not liable 
to pay the duty. The learned Magistrate found that to the extent that the 
accused had to come back to his house in Ratnagiri town for lunch, dinner 


9 [1954] A. I. R. 8.C. 513. Junior Division, and Joint Magistrate First 
"Decided, August 16,1963. Criminal Appeal Class, at Ratnagiri, in Criminal Case No, 220 
No. 272 of 1968, against the order of acquittal of 1962. 
passed by S. D. Bhosale, Joint Civil Judge, 1 [1927] 1 K. B. 649. 
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and rest he did use the Municipal roads and, therefore, he was using the car 
within the municipal limits. He further held that a motor car was not ‘goods’ 
within the meaning of the Act and that, therefore, he was not liable for payment 
of octroi duty. The learned Magistrate further held that even if the car was 
liable to such payment, the accused had not fraudulently evaded the same, 
and that, therefore, he was not guilty of the offence charged against him. In 
the result, the accused was acquitted and discharged. It is against this order 
that the Borough Municipality has filed the present appeal in this Court. 


In support of this appeal it was urged by Mr. Rege, the learned ‘counsel for 
the Municipality, that the learned Magistrate was in error in holding that a 
motor car was not ‘goods’ within the meaning of the Act. He referred me to 
the definition of ‘goods’ as given in the Sale of Goods Act, 1980; Bombay Sales 
Tax Act, 1953; and Indian Tariff Act, 1934. He also invited my attention to 
a decision of the English Court in Behnke v. Bede Shipping Co.) Apart from 
these definitions and the decision, it seems to me that there is no reason why a 
motor car should not be classified as ‘goods’. It is certainly a movable pro- 
perty in the sense that unless its engine is switched on, it does not move of its 
own. accord like a human being and, therefore, it must be classified as ‘goods’. 
In the Indian Sale of Goods Act ‘goods’ is defined as any movable property 
except actionable claims, etc. As already stated, a motor car is a movable pro- 
perty as much as a cycle or a motor cycle. It was conceded by the learned 
advocate for the accused that a simple bicycle would be ‘goods’ so also a motor 
cycle. If so, it is difficult to understand why a motor car should not be classi- 
fied as ‘goods’. A motor car is specifically included in the category of goods 
by the Bombay Sales Tax Act, 1953. Schedule II to that Act, which refers to 
special goods, which are chargeable with sales tax under s. 10 of the Act, in 
item 6 therein specifies motor vehicles including motor taxi cars, motor cycles 
ete. as special goods. In the indian Tariff Act, 1934, motor cars and taxi cabs 
imported completely assembled are specified as goods chargeable with eustoms 
duty in item 75(/) of s. 15 in the First Schedule to that Act. The decision ' 
cited by Mr. Rege says that a ship is ‘goods’ under the Sale of Goods Act. If 
a ship could be ‘goods’, and it should be noted that a ship moves by motive 
power, there is no reason why a motor car, which also moves by a motive 
power, cannot be classified as ‘goods’. In my opinion, the learned Magistrate 
was obviously in error in his finding that a motor car was not ‘goods’ within 
the meaning of s. 73 of the Bombay Municipal Boroughs Act, 1925. 


It cannot, however, be said that the accused had fraudulently evaded the 
payment of octroi duty chargeable on the Hillman car brought by him within 
the municipal limits of Ratnagiri. It appears that he had a genuine doubt in 
his mind as to whether a motor car was chargeable with octroi duty under the 
Bombay Municipal Boroughs Act. He also appears to have been doubtful as 
to whether when he was using the car mainly for going to his dispensary which 
was situated outside the Ratnagiri town, he could be said to have been using 
the car within the municipal limits. It appears that for these reasons he did 
not pay the octroi duty chargeable on the car. It does not appear that he had 
any fraudulent intention of depriving the Municipality of the duty. In my 
opinion, therefore, the learned Magistrate was right in acquitting the accused 
of the charge framed against him. In the result, the appeal fails and is dismissed. 


Appeal dismissed. 


1 [1927] 1 K. B. 649. 
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Present: Mr. Justice S. J. Imam, Mr. Justice K. Subba Rao, Mr. Justice Raghubar Dayal 
and Mr. Justice J. R. Mudholkar. 


KRISHNA GOVIND PATIL v. THE STATE OF MAHARASHTRA.* 


Indian Penal Code (Act XLV of 1860), Secs. 34, 302—Three of four named accused 
charged under s. 302 read with s. 34 acquitted—Whether remaining accused could be 
; convicted under s. 302 read with 3. 34—Common intention, what is within s. 34. 


When three of the four named accused, who are charged under s, 302, read with 
s. 34 of the Indian Penal Code, 1860, are acquitted, the Court cannot convict only 
one of the accused on the basis of constructive liability. 

Common intention within the meaning of s. 34 of the Indian Penal Code implies a 
pre-arranged plan and the criminal act is done pursuant to the pre-arranged plan. 
The said plan may also develop on the spot during the course of the commission of 
the offence; but the crucial circumstance is that the said plan must precede the act 
constituting the offence. Therefore, before a Court can convict a person under s. 
302, read with s. 34 of the Code, it should come to a definite conclusion that the 
said person had a prior concert with one or more other persons, named or unnamed, 
for committing the said offence. 

Mohan Singh v. State of Punjab,’ referred to. 


Tre facts appear in the judgment. ‘ 


C. L. Sareen, (Amicus Curide), for the appellant. 
H. R. Khanna and R. H. Dhebar, for the respondent. 


Sursa Rao J. This appeal by special leave is directed against the judg- 
ment of a division bench of the Bombay High Ceurt setting ‘aside the order 
of acquittal made by the Additional Sessions Judge, Kolaba, and convicting 
the appellant under s. 302, read with s. 34, of the Indian Penal Code and 
sentencing him ‘to imprisonment for life. 

The case of the prosecution may be briefly stated. Tn the year 1959, two 
persons by name Ramachandra Budhya and Govind Dhaya were murdered by 
some people. In all eleven accused, including one Deoram Maruti “Patil, were 
brought to trial; and out of them eight accused, including the said Deoram Maruti 
Patil, were acquitted. During that trial Deoram Maruti Patil’s uncle, by 
name Vishwanath, actively helped Deoram Maruti Patil in the conduct of his 
defence. Accused Nos. 1 and 2 in the present case are the sons of Govind 
Dhaya and accused Nos. 3 and 4 are the nephews of Ramachandra Budhya. 
They bore a grudge against Vishwanath for helping Deoram Maruti Patil and 
bringing about his acquittal. On August 19, 1960, Vishwanath and one 
Mahadeo Pandu Patil left their village at about 8.30 p.m. in order to go to 
Pezari enroute to Alibag. When they were walking along a bund, accused 
Nos. 1 to 4 came from behind, armed with long sticks and the stick carried by 
accused No. 1 had a blade attached to it. They belaboured the deceased re- 
sulting in his death. 

The four accused had to stand their trial for the murder of Vishwanath 
before the Court of the Additional Sessions Judge, Kolaba. The charge against 
them was that they, in view of their common grudge against the deceased, 
combined together and did away with the deceased. The said four persons 
were charged under s. 302, read with s. 34, of the Indian Penal Code for com- 
mitting the murder of the deceased in furtherance of their common intention. 
All of them were also charged separately for the substantive offence under 
s. 802 of the Indian Penal Code. All the accused pleaded not guilty to the 
charge. While accused Nos. 1, 3 and 4 pleaded alibi, accused No. 2 raised a 


*Decided, January 23 , 1963. Criminal Ap- 1 [19868] A. I. R. 8.0. 174. 
peal No. 201 of 1962. 
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plea of private defence. The prosecution examined eye-witnesses, who de- 
posed that the four accused over-took the deceased when he was going to 
village Pezari and felled him down by giving him lathi blows. None of the 
witnesses spoke to the presence of any other person, named or unnamed, who 
took part in the assault of the deceased. The learned Additional Sessions 
Judge found that the prosecution witnesses were not speaking the truth and 
that the version given by accused No. 2 was the probable one. In the result 
he acquitted all the accused. 


The State preferred an appeal to the High Court against the sail order of 
acquittal under s. 802, read with s. 34, of the Indian Penal Code; but no 
appeal was preferred against the order of acquittal under s. 302 of the Indian 
Penal Code. The judgment of the High Court discloses that the learned 
Judges were inclined to believe the evidence of the witnesses, other than 
Kashinath and Shridar. But they dismissed the appeal against accused Nos. 
1, 3 and 4 on the ground that the appeal was against an order of acquittal. 
But in regard to accused No. 2, they held that he was one of the participants 
in the assault and there was no basis for his plea of private defence. Having 
come to that conclusion, the learned Judges convicted accused No. 2 under 
8.,302, read with s. 34, of the Indian Penal Code. As regards the persons who 
participated in the assault along with accused No. 2, if would be appropriate 
to quote the words of the High Court itself: 

“Some of the other accused were undoubtedly concerned with the incident along 
with accused No. 2. Since it is possible that the story as given by the prosecution wit- 
nesses, and particularly by Mahadeo, was exaggerated, it is not safe to hold that each one 
- of the other accused was also a participant in the offence. In view of the possibility that 
one or more of the other accused, i.e., accused Nos. 1, 3 and 4, might not have participated 
in the offence, we do not propose to interfere with ihe acquittal of these accused. But we 
are satisfled that accused No. 2 along with one or more of the other accused committed 
this offence and that accused No®2 was, therefore, clearly guilty under section 302 read 
with section 34, LP, Code.” 


To put it in other words, they acquitted accused Nos. 1, 3 and 4 on the ground 
that it was doubtful whether any one of them participated in the commission 
of the offence and convicted accused No. 2 on the ground that one or more of 
them might have participated in the offence. Accused No. 2 has filed the pre- 
sent appeal against the judgment of the High Court. 


The argument of learned counsel for the appellant may be put thus: The 
learned Additional, Sessions Judge acquitted the accused under s. 302 of the 
Indian Penal Code and also under s. 302, read with s. 34, of the said Code. 
The appeal in the High Court was confined only to the acquittal of the accused 
under s. 302, read with s. 34, of the Indian Penal Code. The charge as well 
as the evidence was only directed against the four named accused as the parti- 
cipants in the common intention to commit the murder of the deceased. The 
High Court having acquitted accused Nos. 1, 3 and 4, inconsistently convic- 
ted accused No, 2 for having committed the murder of the deceased jointly 
with the three accused who had been acquitted. To put it differently, the 
argument is that when three of the four named accused, who were charged 
under s. 302, read with s. 34, of the Indian Penal Code, were acquitted, the 
Court could not convict only one of the accused on the basis of constructive 
liability. 

Learned counsel for the respondent counters this argument by stating that 
though the charge as well as the evidence was directed against the four named 
accused, a Court could come to the conclusion that three of the four named ac- 
cused are not identified but more than one had taken part in the commission 
of the offence and that in the present case on a fair reading of the entire judg- 
ment we should hold that the High Court found that though accused Nos. 1, 
3 and 4 were not identified, three unidentified persons must have taken part in 
the murder. 
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Section 84 of the Indian Penal Code reads: 


“When a criminal act is done by several persons, in furtherance of the common inten- 

tion of all, each of such persons is liable for that act in the same manner as if it were done 
by him alone.” 
It is well-settled that common intention within the meaning of the section 
implied a pre-arranged plan and the criminal act was done pursuant to the 
pre-arranged plan. The said plan may also’ develop on the spot during the 
course of the commission of the offence; but the crucial circumstance is that 
the said plan must precede the act constituting the offence. If that be so, be- 
fore a Court can convict a person under s. 302, read with s. 34, of the Indian 
Penal Code, it should come to a definite conclusion that the said person had a 
prior concert with one or more other persons, named or unnamed, for com- 
mitting the said offence. A few illustrations will bring out the impact of 
s. 84 on different situations. 

(1) A,B, C and D are charged under s. 302, read with s. 34, of the Indian 
Penal Code, for committing the murder of E. The evidence is directed to 
establish that the said four persons have taken part in the murder. 

(2) A, B, C and D and unnamed others are charged under the said sec- 
tions, But evidence is adduced to prove that the said persons, along with 
others, named or unnamed, participated jointly in the commission of that 
offence. . 

(3) A, B, Cand D are charged under the said sections. But the evidence 
is directed to prove that A, B, C and D, along with, 3 others, have jointly com- 
mitted the offence. 

As regards the third illustration, a Court is certainly entitled to come to the 
conclusion that one of the named accused is guilty of murder under s. 302, 
read with s. 34, of the Indian Penal Code, though the other three named ac- 
cused are acquitted, if it accepts the evidence that the said accused acted in 
concert along with persons, named or unnamefi, other than those acquitted, 
in the commission of the offence. In the second illustration the Court can come 
to the same conclusion and convict one of the named accused if it is satisfied 
that no prejudice has been caused to the accused by the defect in the charge. 
But in the first illustration the Court certainly can convict two or more of 
the named accused if it accepts the evidence that they acted conjointly in com- 
mitting the offence. But what is the position if the Court acquits three of the 
four accused either because it rejects the prosecution evidence or because it gives 
the benefit of doubt to the said accused? Can it hold, in the absence of a 
charge as well as evidence, that though the three accused are acquitted, some 
other unidentified persons acted conjointly along with one of the named per- 
sons? If the Court could do so, it would be making out a new case for the 
prosecution: it would be deciding contrary to the evidence adduced in the case. 
A Court cannot obviously make out a case for the prosecution which is not dis- 
closed either in the charge or in regard to which there is no basis in the evi- 
dence. There must be some foundation in the evidence that persons other than 
those named have taken part in the commission of the offence and if there is 
such a basis the case will be covered by the third illustration . 

In support of the contention that a Court, even in the first illustration, can 
acquit three of the four accused named inthe charge on the ground that their 
identity has not been established, and convict one of them on the ground that 
more than one took part in the commission of the offence, reliance is placed updn 
the decision of this Court in Mohan Singh v. State of Punjab’. There, the appel- 
lants, along with three others, were charged with having committed offences 
under s. 302, read with s. 149, as well as s. 323, read with s. 149, of the Indian 
Penal Code. The Sessions Judge acquitted two of them, with the result three of 
them were convicted. One of the accused was convicted under s. 302 and s. 147 
and two of the accused were convicted under s. 302, read with s. 149 and s. 147, 

1 [1063] ALR. S.C. 174, 179. 
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of the Indian Penal Code. The High Court confirmed their convictions. On 
appeal by special leave to this Court, two of the accused convicted under s. 302, 
read with ss. 149 and 147, of the Indian Penal Code, contended, inter alia, that 
as two of the five accused were acquitted, their conviction under s. 302, read 
with ss. 149 and 147, was bad in law. This Court held on the evidence that the 
said two accused had done the act pursuant to a pre-arranged plan and, there- 
fore, they could be convicted under s. 302, read with s. 34, of the Indian Penal 
Code. But in the course of the judgment different situations that might arise in 
the context of the question now raised were noticed. Adverting to gne of the 
situations similar to that now before us, this Court observed (p. 179): 
“,..Cases may also arise where in the charge, the prosecution names five or more 
persons and alleges that they constituted an unlawful assembly. In such cases, if both the 
charge and the evidence are confined to the persons named in the charge and out of the 
persons so named two or more are acquitted leaving before the court less than five persons 
to be tried then S. 149 cannot be invoked. Even in such cases, it is possible that though 
the charge names five or more persons as composing an unlawful assembly, evidence may 
nevertheless show that the unlawful assembly consisted of some other persons as well 
who were not identified and so not named. In such cases, either the trial court or even 
the High Court in appeal may be able to come to the conclusion that the acquittal of 
some of the persons named in the charge and tried will not necessarily displace the charge 
under section 149 because along with the two or three persons convicted were others 
who composed the unlawful assembly but who have not been identified and so have not 
been named. In such cases, the acquittal of one or more persons named in the charge 
does not affect the validity of the charge under section 149 because on the evidence the 
court of facts is able to reach the conclusion that the persons composing the unlawful 
assembly nevertheless were five or more than five. It is true that in the last category of 
cases, the court will have to be very careful in reaching the said conclusion. But there 
is no legal bar which prevents the court from reaching such a conclusion.” 
It will be seen from the said observations that this Court was visualizing a case 
where there was evidence on the record from which the Court can come to such 
a conclusion. It may be that the charge discloses only named persons; it may 
also be that the prosecution witnesses named only the said accused; but there 
may be other evidence, such as that given by the court-witnesses, defence wit- 
nesses, or circumstantial pieces of evidence, which may disclose the existence of 
named or unnamed persons, other than those charged or deposed to by the 
prosecution witnesses, and the Court, on the basis of the said evidence, may come 
to the conclusion that others, named or unnamed, acted conjointly along with 
one of the aceused charged. But such a conclusion is really based on evidence. 
The observations of this Court really apply to a case covered by the third illus- 
tration given by us. 


But the present case falls outside the said three illustrations. The High Court 
gave conflicting findings. While it acquitted accused Nos. 1, 3 and 4 under 
s. 302, read with s. 34 of the Indian Penal Code, it-convicted accused No. 2 under 
s! 302, read with s. 34, of the said Code, for having committed the offence jointly 
with the acquitted persons. That is a legally impossible position. When accus- 
ed were acquitted either on the ground that the evidence was not acceptable or 
by giving benefit of doubt to them, the result in law would be the same: it 
would mean that they did not take part in the offence. The effect of the acquit- 
tal of accused Nos. 1, 3 and 4 is that they did not conjointly act with accused 
No. 2 in committing the murder. If they did not act conjointly with accused 
No. 2, aceused No. 2 could not have acted conjointly with them. Realizing this 
mutually destructive findings of the High Court, learned counsel for the State 
attempted to sustain the finding of the High Court by persuading us to hold 
that if the said finding was read in the context of the whole judgment, it would 
be clear that the learned Judges meant to hold that persons other than the ac- 
quitted accused conjointly acted with the convicted accused. We have gone 
through the entire judgment carefully with the learned counsel. But the obser- 
vations of the learned Judges as regards the ‘‘other participants” in the crime 
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must in the context refer only to the ‘‘one or other of the said three acquitted 
accused participated in the offence committed by accused 2.’? There is not a 
single observation in the judgment to indicate that persons other than the said 
accused participated in the offence, nor is there any evidence in that regard. 
We, therefore, hold that the judgment of the High Court cannot stand. We are 
satisfied that on the findings arrived at by the High Court, the conviction o 
accused No. 2 is clearly wrong. 

In the result, we allow the appeal,-set aside the conviction of the appellant, 
and direct*him to be set at liberty. Appeal allowed. 


o 


Present: The Howble Mr. B. P. Sinha, Chief Justice, Mr. Justice P. B. Gajendragadkar, 
Mr. Justice K. N. Wanchoo, Mr. Justwe K. C. Das Gupta and Mr. Justice J. C. Shak. 


UKHA KOLHE v. THE STATE OF MAHARASHTRA.” 


Bombay Prohibition Act (Bom. XXV of 1949), Secs. 66, 129A, 129B—Criminal Procedure 
Code (Act V of 1898), Secs, 162, 510—Constitution of India. Art. 254(2)—Report of 
Chemical Examiner in respect of blood collected not in manner and conditions set 
out in s. 129A—Whether such evidence can be used for raising presumption against 
accused under s. 66(2)—Practice (Criminal)—When order for retrial of criminal 
case can be made. 


Sections 129A and 129B of the Bombay Prohibition Act, 1949, provide for compel- 
ling persons suspected of consuming intoxicants to be produced and to submit them- 
selves for examination and extraction of blood. Thereby the law does not provide 
for only one method of proving that a person had consumed illicit liquor within the 
meaning of s, 66(2) of the Act. By s. 129A(8) of the Act the adoption of any other 
method of collection of evidence for proving that a person accused has consumed an 
intoxicant is not precluded and a report of any re, red medical practitioner which 
tends to establish that fact in respect of the matters specified in s. 129B(b) is made 
admissible. 

It is open to the prosecution to rely in corroboration of a charge of consumption 
of illicit liquor upon a certificate under s, 129B(a) if it is obtained in the manner 
prescribed by s. 129A, and also to rely upon the report of a registered medical prac- 
titioner in respect of any person examined by him or upon any matter or thing duly 
submitted to him for examination or analysis and report, It is also open to the 
prosecution to rely upon the report of the Chemical Examiner in cases not covered 
by s. 129A as provided under s. 510 of the Criminal Procedure Code, 1898. 

Nazir Ahmad v. The King-Emperor,' referred to. s 

The word “hereinafter” in s. 162(1) of the Criminal Procedure Code, 1898, is not 
restricted in its operation to s. 162 alone but applies to the body of the Code. 

An order for retrial of a criminal case is made in exceptional cases, and not un- 
less the appellate Court is satisfied that the Court trying the proceeding had no 
jurisdiction to try it or that the trial was vitiated by serious illegalities or irregula- 
rities or on account of misconception of the nature of the proceedings and on that 
account in substance there had been no real trial or that the prosecutor or an accus- 
ed was, for reasons over which he had no control, prevented from leading or tendering 
evidence material to the charge, and in the interests of justice the appellate Court 
deems it appropriate, having regard to the circumstances of the case, that the accus- 
ed should be put on his trial again. An order of re-trial wipes out from the record 
the earlier proceeding, and exposes the person accused to another trial which affords 
the prosecutor an opportunity to rectify the infirmities disclosed in the earlier trial, 
and will not ordinarily be countenanced when it is made merely to enable the pro- 
secutor to lead evidence which he could but has not cared to lead either on account 
‘of insufficient appreciation of the nature of the case or for other reasons, 

Ramanlal Rathi v. The State, ‘referred to. 


*Decided, February 11, 1968. Criminal Ap- L.R. 987. 
peal No. 131 of 196% 2 [1951] A. I. R. Cal. 305. 
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Per Das Gupta J. (dissenting): It appears clear to me, on a consideration of s. 66(2) 
. together with s. 129A that having conferred on the prosecution the benefit in s. 66(2) 
that if the alcoholic percentage of an accused person’s blood is proved to be not less 
than 0.05 the accused would be presumed to be guilty of an offence under s. 66(1) 
unless he proves to the contrary, the legislature at the same time intended that this 
fact can be proved only by evidence obtained in the manner provided by the same 
amending Act in the new s. 129A. It is for this reason that while leaving it open to 
the prosecution to prove the consumption of an intoxicant by an accused person 
“otherwise thani in accordance with the provisions of s. 129A” it did mot leave it 
open to the prosecution to prove the fact of percentage of alcohol in the blood also 
“otherwise than in accordance with the provisions of this section.” 


Tue facts appear in the judgment. 


È. K. Garg, S. C. Agarwala and '‘M. E. Ramamurthi, for the appellants. 
C. K. Daphtary, Solicitor General of India, and N. S. Bindra, with R. ZZ. 
Dhebar, for the respondent. 


SHAH J. [B. P. Sinha C. J., Wanchoo and Gajendragadkar JJ., con- 
curring. Das Gupta J. dissenting]. On April 3, 1961, at about 2-30 a.m., a 
motor vehicle fell into a ditch by the side of a highway near Edlabad, district 
Jalgaon, and all the occupants of the vehicle were injured. One Mohamad 
Yusuf, who was in that vehicle, died of the injuries. The appellant was tried 
before the Judicial Magistrate, First Class, Bhusawal, for offences of rash 
and negligent driving when he was under the influence of liquor and thereby 
causing the death of Mohamad Yusuf and injuries to four other occupants of 
the motor vehicle and also for offences under the Motor Vehicles Act. The 
trial Magistrate held that the evidence was not sufficient to prove that the 
appellant was driving the motor vehicle at the time of the mishap, and acquit- 
ted the appellant of the offertes under the Motor Vehicles Act and also under 
the Indian Penal Code. But he held that the evidence established that the 
appellant had at the material time consumed illicit liquor and had thereby 
committed an offence punishable under s. 66(b) of the Bombay Prohibition 
Act. He, accordingly, convicted the appellant, and sentenced him to suffer 
rigorous imprisonment for three months and to pay a fine of Rs. 500 and in 
default of payment of fine, to suffer rigorous imprisonment for two months. 
On appeal to the Court of Session, the order of conviction was set aside, and 
a retrial was directed, because in view of the Court there had not been a ‘‘fair 
and full’’ trial. A revision application filed against the order in the High 
Court of Bombay was summarily dismissed. The appellant has appealed to 
this Court with special leave against the order of the High Court. 

The case for the prosecution, in so far as it relates to the charge for the 
offence under the Bombay Prohibition Act, is briefly this: Early in the mor- 
ning of April 3, 1961, as a result of motor vehicle Temp. No. 170 B.M.B. fall- 
ing in a ditch near Edlabad several persons including the appellant were in- 
jured. At about 6 a.m., the appellant reached the-Civil Hospital, Jalgaon. 
On Dr. Kulkarni, Resident Medical Officer of the Hospital, informing him 
about the death of Mohamad Yusuf, the appellant fainted and he was admit- 
ted as an indoor patient in the Hospital. On examination, the appellant was 
found ‘‘smelling of aleohol’’. Dr. Kulkarni thereupon directed one Dr. Rote 
to collect a specimen of blood from the body of the appellant, and accordingly 
some venous blood was collected in a phial. The phial was closed in the pre- 
sence of Dr. Rote and sealed. But before treatment could be given to the 
appellant, he was discharged from the Hospital at the request of some persons 
who accompanied him. The blood specimen remained in the Hospital. ` In- 
formation about the mishap*‘to the motor vehicle was received by the police 
at Jalgaon at about 8 a.m., on that day and a case was registered against the 
appellant and four other persons for certain offences under hhe Indian Penal 
Code and the Motor Vehicles Act, and on receiving information that all the 
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incumbents of the motor vehicle were at the time of the mishap in a state of 
intoxication, also under s. 66(b) of the Bombay Prohibition Act XXV of 1949. 
The Officer in charge of the investigation sent the appellant to the Civil Hos- 
pital for medical examination. The condition of the appellant was found by 
Dr. Kulkarni to be normal. A specimen of the appellant’s blood was again 
eollected at about 11 a.m., and was sent to the Chemical Analyser, for exami- 
nation and report. On April 12, 1961, the Sub-Inspector in charge of the in- 
vestigation came to learn that a specimen of blood of the appellant had been 
taken by éhe Hospital authorities early in the morning of April 3, 1961. On 
demand by the police officer the Medical Officer delivered the phial contain- 
ing the blood specimen together with a certificate from Dr. Rote that a blood 
specimen of the appellant was collected by him at 6 a.m., on April 3, 1961. 
The investigating officer affixed an additional seal on the package and for- 
warded the same with a special messenger to the Chemical Examiner on April 
18, 1961. On examination of the contents of the phial it was found that there 
was concentration of alcohol to the extent of 0.069 per cent. w/v ethyl alcohol. 
This concentration being in excess of the concentration mentioned in s. 66(2) 
of the Bombay Prohibition Act, a complaint for the offence under the Bombay 
Prohibition Act was also lodged against the appellant. 


At the trial, on behalf of the prosecution among others were examined 
Dr. Kulkarni, Dr. Rote and the investigating officer. The report of the Che- 
mical Examiner was also tendered in evidence. But the special messenger 
who carried the sample was not examined; nor was any evidence given about 
the place where and the condition in which the phial containing the blood 
specimen was kept in the Hospital. The appellant in his statement to the 
Court denied that concentration of aleohol detected by the Chemical Examiner 
from the specimen taken by Dr. Rote exceeded 0.069 per cent. w/v. He 
admitted that on April 8, 1961, he was in the Civil Hospital in the early 
morning, that when he was told by Dr. Kulkarn? about the death of Mohamad 
Yusuf he ‘‘suffered a shock’’, that thereafter he went home immediately, and 
during that time his ‘‘mental condition was not good’. He further stated: 

“I fell unconscious. I was semi-conscious. During that time my relations and 

friends gave me certain liquid as a sort of medicine. I felt like that. Then I was carried 
to the hospital in the same condition. As I regained my consciousness I told doctor that 
I want to leave the hospital because my friend was dead in hospital and as I did not feel 
it proper to live in hospital under such circumstances, so I left hospital. I do not know 
‘who gave me medicine when I fell down on the road after I had left the hospital, This 
‘was, when I left the hospital for my home.” 
The defence of the appellant, therefore, was that when he was informed about 
the death of Mohamad Yusuf he fainted and some medicinal preparation was 
administered to him by his friends to revive him and thereafter he was carried 
to the Civil Hospital. He has not admitted that any specimen of blood from 
his body was collected, but it appears to be his defence that if excessive con- 
centration of alcohol was traced in the blood it was the result of some medi- 
cinal preparation administered to him by his friends. 

Section 66(7) of the Bombay Prohibition Act, in so far as it is material, 
provides : 

(1) Whoever in contravention of the provisions of this Act, or any rule, regulation 
or order made, or of any licence, permit, pass or authorization issued, thereunder— 

(a) ... 

(b) consumes, uses, possesses or transports any intoxicant.... shall, on conviction, 
be punished,— 

(i) for a first offence, with imprisonment for a term which may extend to six months 
and with fine which may extend to one thousand rupees:” 

‘Intoxicant’ is defined in s. 2(22) as meaning ‘‘any liquor, intoxicating drug, 
opium or any other substance, which the State Government may, by notifica- 
tion in the Official Gazette, declare to be an intoxicant;’’ and by s. 2 (24) 
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liquor includes ‘‘ (a) spirits, denatured spirits, wine, beer, toddy and all liquids 
consisting of or containing alcohol; and (b) any other intoxicating sub- 
stance which the State Government may, by notification in the Official Gazette, 
declare to be liquor for the purposes of this Act.’? The contravention referred 
to in s. 66(6) is the contravention of acts prescribed by s. 18. That section 
prohibits, amongst other acts, consumption and use of liquor. The provisions 
of s. 18 which occur in Chap. III are subject to a general exception contained 
in 8. 11, which provides in so far as it is material, that: 

“Notwithstanding anything contained in the following provisions of this*Chapter, it 

shall be lawful to import, export, transport, manufacture, bottle, sell, buy, possess, use 
or consume any intoxicant...in the manner and to the extent provided by the provisions 
of this Act or any rules, regulations or orders made or in accordance with the terms and 
conditions of a licence, permit, pass or authorization granted thereunder.” 
The validity of the provisions of the Act as originally enacted was considered 
by the Court in The State of Bombay v. F. N. Balsara', and it was held inter 
alia that cl. (b) of s. 13, in so far as it affected the consumption or use of 
medicinal and toilet preparations containing alcohol was invalid. The Legis- 
lature of the Bombay State thereafter amended the Act by enacting s. 24A 
which provided a general exception in respect of toilet, medicinal and anti- 
septic preparations and flavouring extract, essence or syrup. 


As a consequence of the amendment made by s. 24A the operation of the 
prohibition contained in s. 13 and the other sections was limited in two res- 
pects; (1) by s. 11 where the contravention was in pursuance of and in the 
manner and to the extent provided by the provisions of the Act or any rules 
or regulations or orders made or in accordance with the terms and conditions 
of a licence, permit, pass or authorisation granted; and (2) in respect of pre- 
parations and materials exempted under s. 24A. When, therefore, a person 
was charged with consuming any intoxicant in contravention of the provi- 
sions of the Act or of the rules, regulations or orders made or of any licence, 
pass, permit or authorization under s. 66(/)(b), it had to be established that 
the contravention was not protected either by s. 11 or s. 24A. It is clear that 
direct evidence’ about the consumption of liquor in contravention of the pro- 
visions of the Act, when such consumption is prohibited, would not ordinarily 
be forthcoming. Mere evidence that the person charged with consuming or 
using an intoxicant was in a state of intoxication would not be sufficient to 
bring home the charge under s. 66(/)(b). That is illustrated by the deci- 
sion of this Court in Behram Khurshed Pestkoka v. The State of Bombay?. 
It was held in that case that the effect of the declaration in The State of 
Bombay v. F. N. Balsara that cl. (b) of s. 13 of the Bombay Prohibition Act 
is void under art. 18(/) of the Constitution in so far as it affects the consump- 
tion or use of liquid medicinal or toilet preparations containing alcohol is to 
render a part of s. 13(b) of the Bombay Prohibition Act inoperative and in- 
effectual and thus unenforceable, and that the bare circumstance that a citizen 
accused of an offence under s. 66(0) of the Bombay Prohibition Act is smell- 
ing of alcohol is compatible with his innocence as well as his guilt: the smell 
of alcohol may be due to the fact that the accused had contravened the enforce- 
able part of s. 18(0) of the Bombay Prohibition Act, or it may well be due to 
the fact that he had taken alcohol which fell under the unenforceable and in- 
operative part of the section. The onus, therefore, lies on the prosecution to 
prove that the alcohol of which he was found smelling came under the cate- 
gory of prohibited alcohol and, therefore, within the enforceable part of 
s. 13(b). 
` The Legislature of the State of Bombay being faced with this interpreta- 
tion imposing a serious burden which the prosecution had to undertake in 
trials for offences of consumption or use of liquor contrary to the provisions 
of the Act, for due enforcement of the law and to prevent evasion, enacted 
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certain additional provisions by Bombay Act XII of 1959. By that Act, s. 66 
e renumbered s. 66(7) and sub-s. (2) was added thereto im the following 
orm: 


“Subject to the provisions of sub-section (3), where in gny trial of an offence under 

clause (b) of sub-section (1) for the consumption of an intoxicant, it is alleged that the 
accused person consumed liquor, and it is proved that the concentration of alcohol in 
the blood of the accused person is not less than 0.05 per cent., weight in volume then the 
burden of proving that liquor consumed was a medicinal or toilet preparation, or an anti- 
septic preparation or solution, or a flavouring extract, essence or syrup, containing alcohol, 
the consumption of which is not in contravention of the Act or any rules, regulations or 
orders made thereunder, shall be upon the accused person, and the Court shall in the 
absence of such proof presume the contrary.” 
By sub-s. (3) the provisions of gub-s. (2) are not to apply to consumption of 
liquor by indoor patients during the period they are being treated in any 
hospital, convalescent home, nursing home, or dispensary, maintained or sup- 
ported by Government or g local authority, or by charity, or by such other 
persons, in such other institutions, or in such circumstances as may be pre- 
scribed. The result of this amendment was to make, except in the cases ex- 
pressly provided in el. (3), concentration of alcohol in excess of 0.05 per cent. 
weight in volume in blood presumptive evidence of consumption of liquor in 
contravention of the provisions of the Act and the burden of proving that the 
liquor consumed was a medicinal or toilet preparation or an antiseptic pre- 
paration or solution, or a flavouring extract, essence or syrup, lay upon the 
person charged with the offence. 

The case of the prosecution in this case rested primarily upon the report 
of the Chemical Examiner certifying that alcohol concentration in the blood 
of the appellant which was extracted at 6 a.m. on April 3, 1961, was in excess 
of the percentage prescribed by s. 66(2). The «prosecution had, therefore, to 
establish that the specimen examined by the Chemical Examiner was the speci- 
men of blood collected from the body of the appellant and that the specimen 
disclosed concentration of alcohol in excess of ‘the permissible limits. It is 
somewhat unfortunate that the trial Magistrate did not appreciate that the 
only important piece of evidence on which the prosecution case against the 
appellant rested was contained in the report of the Chemical Examiner. There 
is no dispute that the appellant went to the Civil Hospital early in the morning 
of April 3, 1961. He has admitted that fact in his statement before the Court. 
Dr. Kulkarni has deposed that on being told about the death of Mohamad 
Yusuf the appellant fainted and was admitted to the Hospital, and that he 
found that the appellant was smelling of alcohol. Dr. Kulkarni has stated 
that no treatment was given to the appellant and there is no suggestion by 
the appellant that he was given any treatment in the Hospital. Dr. Rote 
was asked by Dr. Kulkarni to collect a specimen of blood from the body of 
the appellant, and a blood specimen was accordingly taken and the phial was 
sealed in his presence by a laboratory servant. Dr. Rote stated in cross- 
examination that no methyl spirit was applied before extracting blood. The 
certificate of Dr. Rote dated April 18, 1961, that he had collected blood from 
the body of the appellant on the morning of April 3, 1961, and that the bottle 
containing the blood was sealed in his presence corroborates the statement. 

But there is no evidence on the record about the person in whose custody 
this phial remained till it was handed over to the Sub-Inspector of police on 
April 18, 1961, when demanded. There is also no evidence about the precau- 
tions taken to ensure against tampering with the contents of the phial when 
it was in the Civil Hospital and later in the eustody of the police between 
April 13, 1961, and April 18, 1961. Even the special messenger with whom 
the phial was sent to the Chemical Examiner was not examined: and exh. 43 
whieh was the acknowledgment signed by some person purporting to belong 
to the establishment of the Chemical Examiner does not bear the official desig- 
nation of that person. The report of the Chemical Examiner mentions that 
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a sealed phial was received from the police officer by letter No. C/010 of 1961 
dated April 18, 1961, but there is no evidence that the seal was the one which 
was affixed by Dr. Rote on the phial. These undoubtedly were defects in the 
prosecution evidence which appear to have occurred on account of insufficient 
appreciation of the character of the burden which the prosecution undertakes 
in proving a case of an offence under s. 66(1)(b) relying upon the presump- 
tion under s. 66(2). 

It was assumed by the trial Magistrate that the phial containing blood 
collected by Dr. Rote was kept in a safe place and could not be tampered with, 
that it was kept in such a place that it was not liable to deteriorate, that there- 
after this phial also remained with the police at a place where it could not 
be tampered with, and that the phial sealed by Dr. Rote was delivered by the 
special messenger to the establishment of the Chemical Examiner and that the 
same phial was examined by the Chemical Examiner, and that between April 
8, 1961 and April 19, 1961, when the contents of the phial were subjected to 
chemical examination, they had not deteriorated., Both the Prosecutor and 
counsel for the appellant appear to have contributed to the somewhat slipshod 
trial of the case. Dr. Kulkarni and Dr. Rote were examined as witnesses for 
the prosecution, but no examination or cross-examination of either was direc- 
ted in respect of these important matters, and even to the investigating officer, 
no questions seeking to elicit information on these matters were asked. The 
report of the chemical examination of the blood specimen collected at 11 a.m. 
on April 3, 1961, was also not tendered in evidence by the prosecution though 
the same was demanded. 

The Sessions Judge pointed out some of these infirmities. He arrived at 
the conclusion that as the examination of the blood specimen taken at 6 a.m. 
on April 3, 1961, was not obtained in the course of investigation at the direc- 
tion of the investigating officey who had reasonable grounds for believing that 
the appellant had consumed an intoxicant, the ‘‘presumption under s. 129B’’ 
could not come to the aid of the prosecution. The learned Judge observed— 
and it was conceded at the Bar before him—that the prosecution could still 
establish that the appellant had consumed liquor otherwise than by a certi- 
ficate obtained in respect of examination of the blood concentration procured 
in the manner provided under cls. (/) and (2) of s. 129A, ‘but as the trial 
Magistrate had relied merely upon the presumption under s. 66(2) and had 
not analysed the evidence in that light, nor had he directed his attention to 
the question’ whether the other evidence on the record, apart from the pre- 
sumption, established such case, the order of conviction could not be sustained. 
Observing that there had not been a ‘‘fair and full trial’’ in respect of the 
offence under the Bombay Prohibition Act, the Sessions Judge set aside the 
order of the trial Magistrate and directed that the case be sent back to the 
Magistrate and be retried in the light of the observations made by him in the 
course of the judgment. 

An order for retrial of a criminal case is made in exceptional cases, and not 
unless the appellate Court is satisfied that the Court trying the proceeding 
had no jurisdiction to try it or that the trial was vitiatéd by serious illegali- 
ties or irregularities or on account of misconception of the nature of the pro- 
ceedings and on that account in substance there had been no real trial or that 
the Prosecutor or an accused was, for reasons over which he had no control, 
prevented from leading or tendering evidence material to the charge, and in 
the interests of justice the appellate Court deems it appropriate, having’ re- ` 
gard to the circumstances of the case, that the accused should be put on his 
trial again. An order of re-trial wipes out from the record the earlier pro- 
ceeding, and exposes the person accused to another trial which affords the pro- 
secutor an opportunity to rectify the infirmities disclosed in the earlier trial, 
and will not ordinarily be countenanced when it is made merely to enable the 
prosecutor to lead evidence which he could but Has not cared to lead either 
on account of insufficient appreciation of the nature of the case or for other 
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reasons, Harries, C.J., in Ramanlal Rathi v. The State? observed: 

“Tf at the end of a criminal prosecution the evidence leaves the Court in doubt as'to 

the guilt of the accused the latter is entitled to a verdict of not guilty. A retrial may be 
ordered when the original trial has not been satisfactory for particular reasons, for exam- 
ple, if evidence had been wrongly rejected which should have been admitted, or admitted 
when it should have been rejected, or the Court had refused to hear certain witness who 
should have been heard. But retrial cannot be ordered on the ground that the 
prosecution did not produce the proper evidence and did not know how to prove their 
case...” 
In the present case, undoubtedly the trial before the Magistrate suffered from 
irregularities which we have already set out. The evidence, such as was led, 
was deficient in important respects; but that could not be a sufficient ground 
for directing a retrial, If the Sessions Judge thought that in the interests 
of justice and for a just and proper decision of the case it was necessary that 
additional evidence should be brought on the record he should have, instead 
of directing a retrial and reopening the entire proceeding, resorted to the pro- 
cedure prescribed by s. 428(1) of the Code of Criminal Procedure. There is 
no doubt that if the ends of justice require, the appellate Court should exercise 
its power under the said section. 


The observations made by the Sessions Judge do clearly suggest that in this 
case he was of the view that ‘‘additional evidence was necessary’’. The exa- 
mination of both Dr. Rote and Dr. Kulkarni was perfunctory. What steps 
were taken by Dr. Rote after he collected the blood specimen and sealed the ' 
phial, to whom he entrusted the phial, where it was stored and what steps were 
taken for preventing interference, deterioration or tampering with the same, 
are matters which were never investigated. Neither the prosecutor nor coun- 
sel for the defence asked any question in that behalf, and even the trial Magis- 
trate did not take any steps to obtain informatiom in that behalf. The method 
of storage of the phial when it was in the custody of the police officers and its 
dealings therewith when it was in the custody of the special messenger have 
been left in obscurity. But the evidence does disclose that the phial was seal- 
ed in the presence of Dr. Rote, and the report of the Chemical Examiner also 
disclosed that he had opened a phial which was sealed and that the seal was 
intact, with the device ‘‘Medico-Legal Bombay’’. Evidence regarding the 
dealing with the phial since it was sealed and it was submitted for examina- 
tion of the Chemical Examiner may appear to be formal; but it has still to 
bo led in a criminal case to discharge the burden which lay upon the prosecu- 
tion. Such evidence would appear to be ‘‘necessary’’ within the meaning of 
s. 428(1) of the Code of Criminal Procedure, and may, having regard to the 
circumstances, be permitted to be led in appeal. The attention of the Magis- 
trate does not appear to have been directed tothe question whether the time 
which elapsed between the collection of blood and its examination had any 
material bearing on the result of the examination. The Court would normally 
require some evidence that the concentration of aleohol is not due to deteriora- 
tion or delay in the examination of the contents of the phial or to exposure to 
weather conditions, before raising the presumption under s. 66(2). An oppor- 
“tunity to lead this evidence may be given under s. 428, not with a view to fill 
up lacunae in the evidence but to regularise the trial of the accused and to 
ensure that the case is established against him beyond reasonable doubt, more 
so when for the purpose of convicting the accused reliance is sought to be 
placed upon a presumption arising from the report of a Chemical Examiner, 
who is not examined before the ‘Court, and which substantially raises a pre- 
sumption of guilt. In this connection, the circumstance that the regularity of 
«the process for extraction of blood and the subsequent dealing of the blood 
phial was not challenged by the appellant in the trial Court is material. 


8 [1951] A.I. R. Cal. 805. 
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But counsel for the appellant contends that the report of the Chemical 
Examiner on which alone substantially the case of the prosecution rests is in- 
admissible in evidence. He submits that in order to raise a presumption under 
8, 66(2) of the Act, in a trial of a person charged, with committing an offence 
under s. 66(1) (b), it must be proved that concentration of alcohol in the blood 
of the accused person is not less than 0.05 per cent. weight in volume, and 
that can only be proved by the report of the Chemical Examiner or the Medical 
Officer in the manner provided by s. 129B in respect of examination of blood 
collected in the circumstances and under conditions prescribed by® s. 129A. 
Counsel says that the Legislature having enacted a special provision relating 
to the procedure by which evidence about concentration of aleohol in blood, 
is to be collected, examined and placed before the Court, no other method of 
establishing concentration of alcoholic content in the blood of a person charged 
with an offence under s. 66(/)(b) is permissible, and that even though a con- 
cession was made before the Court of Session by counsel appearing for the 
appellant, evidence aliunde the report under s. 129B was inadmissible. Start- 
ing on this hypothesis, counsel submits that the report of the Chemical Exa- 
miner in respect of blood collected not in the manner and in the conditions 
set out in s. 129A, cls. (J) and (2), cannot be used as evidence for raising a 
presumption against the appellant, and beyond the bare circumstance that 
Dr. Kulkarni noticed that the appellant was ‘‘smelling of liquor” at 6 a.m. on 
April 8, 1961, there is no evidence on which the appellant could be convicted. 

It is necessary in considering the validity of this argument to examine the 
scheme of ss. 66(2), 129A and 129B, which were added by Act XII of 1959. 
In a trial of an accused person for an offence of consuming liquor under 
s. 66(/) (6) of the Act, s. 66(2) makes proof of concentration of alcohol in the 
blood of the accused in excess of the prescribed quantity presumptive evi- 
dence that he has consumed, in contravention of the provisions of the Act or 
the rules, regulations or ordérs made thereunder, liquor which is not ex- 
cepted from the prohibitions in Chap. ILI, and the burden lies upon the accused 
to prove that liquor consumed by him was a medicinal, toilet or antiseptic pre- 
paration or a solution or flavouring extract, essence or syrup containing 
alcohol. Sub-section (2) of s. 66 provides for raising a presumption upon 
proof of concentration of alcohol in blood: it does not prescribe the manner or 
method of proving concentration of alcohol in blood of the person charged 
with the offence under s. 66(/)(b) exceeding the percentage mentioned in 
sub-s. (2). 

The material part of s. 129A is: 

“(1) Where in the investigation of any offence under this Act, any Prohibition Officer 
duly empowered in this behalf by the State Government, or any Police Officer, 
has reasonable ground for believing that a person has consumed an intoxicant and that 
for the purpose of establishing that he has consumed an intoxicant or for the procuring - 

‘of evidence thereof, it is necessary that his body be medically examined, or that his blood 

be collected for being tested for determining the percentage of alcohol therein, such Pro- 
hibition Officer or Police Officer may produce such person before a registered medical 
practitioner (authorised by general or special order by the State Government in this_ 
behalf) for the purpose of such medical examination or collection of blood, and request 
such registered medical practitioner to furnish a certificate on his finding whether such 
person has consumed any intoxicant, and to forward the blood collected by him for test 
to the Chemical Examiner or Assistant Chemical Examiner to Government, or to such 
other Officer as the State Government may appoint in this behalf, 

(2) The registered medical practitioner before whom such person has been produced 
shall examine such person and collect and forward in the manner prescribed the blood 
of such person, and furnish to the Officer by whom such person has been produced, a cer- 
tificate in the prescribed form containing the result of his examination. The Chemical 
Examiner or Assistant Chemical Examiner to Government, or other Officer appointed under 
sub-section (1), shall certify the result of the test of the blood forwarded to him, stating 
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therein, in the prescribed form, the percentage of alcohol, and such other particulars as 
may be necessary or relevant. 

(3) If any person offers resistance to his production before a registered medical prac- 
titioner under sub-section (1) or on his production before such practitioner to the examina- 
tion of his body or to the collection of his blood, it shall be lawful to use all means rea- 
sonably necessary to secure the production of such person or the examination of his body 
or the collection of blood necessary for the test. 

(4) ... 

(5), Resigtance to production before a registered medical practitioner as aforesaid, or 
to the examination of the body under this section, or to the collection of blood as aforesaid, 
shall be deemed to be an offence under section 186 of the Indian Penal Code. 

(6) ... 

(7) ... 

(8) Nothing in this section shall preclude the fact that the person accused of an 
offence has consumedjan intoxicant from being proved otherwise than in accordance with 
the provisions of this’ section.” 

The section is intended primarily to provide for compelling a person reason- 
ably believed by an Officer investigating an offence under the Act or by a 
Prohibition Officer duly empowered, to have consumed liquor, to submit him- 
self to medical examination, and collection of blood. Before a person can be 
compelled to submit himself to examination, two conditions have to be fulfilled. 
It must be in the course of investigation of an offence under the Act; and that 
a Prohibition Officer duly empowered in that behalf by the State Govern- 
ment, or Police Officer has reasonable ground for believing that a person has 
consumed liquor, and that for the purpose of establishing that such a person 
has consumed an intoxicant, or for procuring evidence thereof, it is neces- 
sary that his body be medically examined or his blood be collected. It is only 
when these conditions exist that a person can be sent or produced before a 
registered medical practitioner for purposes ofemedical examination or col- 
lection of blood. By sub-s. (5), resistance to production before a registered 
medieal practitioner or to the examination of his body or collection of blood 
ig made unlawful. By sub-s. (2), the registered medical practitioner is ob- 
liged to examine the person produced before him and to collect and forward 
in the manner prescribed the blood of such person and to furnish to the Officer 
a certificate in the prescribed form containing the result of his examination. 
But sub-s. (8) expressly provides that proof of the fact that a person has 
consumed an intoxicant may be secured in a manner otherwise than as provid- 
ed in s. 129A. Therefore, production for examination of a person before a 
registered medical practitioner during the course of investigation by a com- 
petent officer who has reasonable ground for believing that the person has con- 
sumed an intoxicant and for establishing that fact examination is necessary, 
is not the only method by which consumption of an intoxicant may be proved. 
An investigating Officer or a Prohibition Officer empowered by the State Gov- 
ernment must, if he desires to have a person examined, or his blood taken, in 
the course of investigation for an offence under the Bombay Prohibition <Act, 
take steps which are prescribed in s. 129A and the certificate of the registered 
medical practitioner and the report of the Chemical Examiner made on the 
result of the test of the blood forwarded to him are by s. 129B made admissible 
as evidence in any proceeding under the Act, without examining either the 
registered medical practitioner or the Chemical Examiner. But if examina- 
tion of a person or collection of blood from the body of a person is made other- 
wise than in the conditions set out in s. 129A, the result of the examination or 
of the blood may, if it is relevant to a charge for an offence under the Act, 
be proved by virtue of el. (8), and there is nothing in s. 129A or s. 129B which 
precludes proof of thai fact if it tends to establish that the person whose blood 
was taken or was examined had consumed illicit liquor. 

Nazir Ahmad v. The King-Emperor+ on which strong reliance was placed 


i 4 (1086) L. R. 63 I. A. 372, s.c. 38 Bom. L.R. 698. 
BL.R.—51. 
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by counsel for the appellant in support of his plea that s. 129A(1) and (2) 
and s. 129B prescribe the only method of proving concentration, of aleohol in 
blood, is of little assistance in this case. In that case the Judicial Committee 
held that ss. 164 and 364 of the Code of Criminal Procedure prescribed the 
mode in which confessions are to be recorded by Magistrates when made dur- 
ing investigation and a confession before a Magistrate not recorded in the 
manner provided was inadmissible. In so holding the Judicial Committee re- 
lied upon the rule that where power is given to do a certain thing in a certain 
way the thing must be done in that way to the exclusion of all other methods 
of performance or not at all, and that the rule was applicable to a Magistrdte 
who was a judicial officer acting under s. 164 of the Code of Criminal Pro- 
cedure. It was, therefore, held that ss. 164 and 364 of the Code of Criminal 
Procedure conferred powers on Magistrates and delimited them, and these 
powers could not be enlarged in disregard of the provisions of s. 164. The 
Judicial Committee observed (p. 382): 

“As a matter of good sense, the position of accused persons and the position of the 
magistracy are both to be considered. An examination of the Code shows how carefully and 
precisely defined is the procedure regulating what may be asked of, or done in the matter 
of examination of, accused persons, and as to how the results are to be recorded and what 
use is to be made of such records. Nor is this surprising in a jurisdiction where it is not . 
permissible for an accused person to give evidence on oath. So with regard to the magis- 
tracy: it is for obvious reasons most undesirable that magistrates and judges should be 
in the position of witnesses in so far as it can be avoided. Sometimes it cannot be avoid- 
ed, as under s. 533; but where matter can be made of record and therefore admissible as 
such there are the strongest reasons of policy for supposing that the Legislature designed 
that it should be made available in that form and no other. In their Lordships’ view, it 
would be particularly unfortunate if magistrates were asked at all generally to act rather 
as police-officers than as judicial persons; to be by reason of their position freed from the 
disability that attaches to police-@fficers under s, 162 of the Code; and to be at the same 
time freed, notwithstanding their position as magistrates, from any obligation to make re- 
cords under s, 164, In the result they would indeed be relegated to the position of ordi- 
nary citizens as witnesses, and then would be required to depose to matters transacted by 
them in their official capacity unregulated by any statutory rules of procedure or con- 
duct whatever. Their Lordships are, however, clearly of opinion that this unfortunate 
position cannot in future arise because, in their opinion, the effect of the statute is clearly 
to prescribe the mode in which confessions are to be dealt -with by magistrates when 
made during an investigation, and to render inadmissible any attempt to deal with them 
in the method proposed in the present case.” 

The rule in Taylor v. Taylor, Taylor v. Keily. Ex. parte Taylor® on which the 
Judicial Committee relied has, in. our judgment, no application to this case. 
Section 66(2), as we have already observed, does not prescribe any particular 
method of proof of concentration of alcohol in the blood of a person charged 
with consumption or use of an intoxicant. Section 129A is enacted primarily 
with the object of providing when the conditions prescribed are fulfilled, that 
a person shall submit himself to be produced before a registered medical prac- 
titioner for examination and for collection of blood. Undoubtedly, s. 129A(J) 
confers power upon & Police or a Prohibition Officer in the conditions set out 
to compel a person suspected by him of having consumed illicit liquor, to be 
produced for examination and for collection of blood before a registered medi- 
cal practitioner. But proof of concentration of alcohol may be obtained in 
the manner described in s. 129A (J) and (2), or otherwise; that is expressly 
provided by sub-s. (8) of s. 129A. The power of a Police Officer to secure 
examination of a person suspected of having consumed an intoxicant in the 
course of investigation for an offence under the Act is undoubtedly restricted 
by s. 129A. But in the present case the Police Officer investigating the offence ~ 


5 (1875) I Ch. D. 426. l 
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had not pr oduced the accused before a medical officer; it was in the course of 
his examination that Dr. Kulkarni, before any investigation was commenced, 
came to suspect that the appellant had consumed liquor, and he directed that 
specimen of blood of the appellant be collected. This step may have been 
taken for deciding upon the line of treatment, but‘certainly not for collecting 
evidence to be used against the appellant in any possible trial for a charge of 
an offence of consuming liquor contrary to the provisions of the Act. If un- 
lawful consumption of an intoxicant by a person accused, may be proved 
otherwise fhan by a report obtained in the conditions mentioned in s. 129(1) 
and (2), there would be no reason to suppose that other evidence about ex- 
vessive concentration of alcohol probative of consumption is inadmissible. 
Admissibility of evidence about concentration of alcohol in blood does not de- 
pend upon the exercise of any power of the Police or Prohibition Officer. Con- 
siderations which were present in Nazir Ahmed’s case regarding the inappro- 
priateness of Magistrates being placed in the same position as ordinary citizens 
and being required to transgress statutory provisions relating to the method 
of recording confessions also do not arise in the present case. s 
Section 129B reads as follows: ; 

“Any document purporting to be— 

(a) a certificate under the hand 'of a registered medical practitioner, or the Chemical 
Examiner or Assistant Chemical Examiner to Government, under section 129A or of an 
officer appointed under sub-section (1) of that section, or 

(b) a report under the hand of any registered medical practitioner in any hospital 
or dispensary maintained by the State Government or a local authority, or any other re- 
gistered medical practitioner authorised by the State Govenment in this behalf, in respect 
of any person examined by him or upon any matter or thing duly submitted to him for 
examination or analysis and report, 
may be used as evidence of the facts stated in such certificate, or as the case may be, 
report, in any proceedings under this Act; but the court may if it thinks fit, and shall, on 
the application of the prosecution or the accused person summon and examine any such 
person as to the subject matter of his certificate, or as the case may be, report.” 

Section 129B, cl. (a) makes a certificate by a registered medical practitioner 
or the Chemical Examiner admissible as evidence of the facts stated therein. 
Clause (b) of s. 129B makes another class of documents admissible as evidence 
of facts therein. These are reports of certain classes of registered medical 
practitioners in respect of persons examined by them or upon any matter or 
thing duly submitted for examination or analysis and report. Therefore 
cl (a) of s. 129B makes the certificate under s. 129A. admissible: cl. (b) makes 
report of registered medical practitioners in respect of persons, matters or 
things submitted to them admissible. Section 129B is an enactment dealing 
with a special mode of proof of facts stated in the certificates and reports 
mentioned therein: it has no other effect or operation. The Sessions Judge 
in more places than one has in the course of his judgment referred to ‘‘the 
presumption under s. 129B’’. The section, however, deals with proof of facts, 
and not presumptions: it enacts a rule of evidence similar to s. 510 of the Code 
vf Criminal Procedure. Without proof of the facts stated, the contents of 
the certificate or report may by s. 129B be proved by tendering the document. 
If the document is tendered, it is admissible as evidence of the contents there- 
of. The certificate or the report proved in the manner provided by s. 129B 
raises no presumption about consumption of liquor in contravention of the 
provisions of the Act: it is proof by evidence of concentration of alcohol in 
excess of the prescribed percentage whether it is the manner provided by 
cl. (a) or cl. (b) of s. 129B, or otherwise, that gives rise to presumption under 
8. 66(2). 

ala 129A contemplates two classes of certificates—certificate of the re- 
sults of the examination by a registered medical practitioner whether the per- 
son sent to him has consumed any intoxicant—and the certificate of the Che- 
mical Examiner of the examination of blood collected by a registered medical 
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practitioner and sent to him for examination. These are made admissible by 
virtue of cl. (a) of s. 129B. Clause (b) of s. 129B deals with the admissibility 
of reports in respect of examination of persons or of matters or things sub- 
mitted to the registered medical practitioners for examination or analysis and 
report. These are undoubtedly different from the certificates of examinations 
made under s. 129A. The report of a registered médical practitioner under 
cl. (b) of s. 129B may be upon a ‘‘matter or thing’’ and so may be in respect 
of blood specimen submitted to him. 


On an analysis of ss. 129A and 129B, it is clear that the Legislature has 
provided in the first instance for compelling persons suspected of consuming 
intoxicants to be produced and to submit themselves for examination and ex- 
traction of blood which, under the law as it stood, could not be secured, but 
thereby the Jaw did not provide for only one method of proving that a person 
had consumed illicit liquor within the meaning of s. 66(2). The Legislature 
has made the certificate of the examination under s. 129A, sub-ss. (7) and (2) 
admissible without formal proof; but by sub-s. (8) of s. 129A, the adoption of 
any other`method. of collection of evidence for proving that a person accused 
has consumed an intoxicant is not precluded and a report of any registered 
medical practitioner which tends to establish that fact in respect of matters 
specified» in cl. (b) of s. 129B is also made admissible. On that view of 
ss. 129A and 129B, there is no warrant for assuming that it was intended 
thereby to exclude in trials for offences under s. 66(1)(b) of the Act the ope- 
ration of s. 510 of the Code of Criminal Procedure. The Code makes a docu- 
ment purporting to be a report under the hand of a Chemical Examiner and 
certain other documents upon any matter or thing duly submitted to him for 
examination or analysis and report, admissible in any enquiry, trial or other 
proceeding under the Code. The terms of s. 510 of the Code of Criminal Pro- 
cedure are general; but on that account it cannot justifiably be assumed that 
by enacting ss. 129A and 129B, the Legislature intended that the certificate 
of a competent officer in respect of matters not governed thereby shall become 
jnadmissible. It is open to the prosecution to rely in corroboration of a 
charge of consumption of illicit liquor upon a certificate under cl. (a) of 
s. 129B if it is obtained in the manner prescribed by s. 129A, and also to rely 
upon the report of a registered medical practitioner in respect of any person 
examined by him or pon any matter or thing duly submitted to him for 
examination or analysis and report. It is also open to the prosecution to rely 
upon the report of the Chemical Examiner in cases not covered by s. 129A as 
provided under s. 510 of the Code of Criminal Procedure. 


It was urged that by the enactment of s. 129A and s. 129B of the Act, s. 510 
of the Code stood repealed in its application to offences under s. 66(/) of the 
Bombay Prohibition Act, and reliance in this behalf was placed upon art. 
254(2) of the Constitution. It is true that power to legislate on matters re- 
lating to Criminal Procedure and evidence falls within the Third List of the 
Seventh Schedule to the Constitution and the Union Parliament and the State 
Legislature have concurrent authority in respect of these matters. The ex- 
pression ‘‘criminal procedure’’ in the legislative entry includes investigation 
of offences, and ss. 129A and 129B must be regarded as enacted in exercise 
of the power conferred by Entries 2 and 12 in the Third List. The Code of 
Criminal Procedure was a law in force immediately before the commencement 
of the Constitution, and by virtue of art. 254(2) legislation by a State Legis- 
lature with respect to any of the matters enumerated in the Third List re- 
pugnant to an earlier law made by Parliament or an existing law with respect 
to that matter if it has been reserved for the consideration of the President 
and has received his assent, prevails in the State. Bombay Act No. XII of 1959 
was reserved for the consideration of the President and has received his assent: 
ss. 129A and 129B will prevail in the State of Bombay to the extent of in- 
consistency with the Code, but no more. That they so prevail only to the ex- 
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tent of the repugnancy alone and no more is clear from the words of art. 254: 
Deep Chand v. The State of Uttar Pradesh® and Ch. Tika Ramji v. The State 
of Uttar Pradesh’. It is difficult to regard s. 129B of the Act as so repug- 
nant to s. 510 of the Code as to make the latter provision wholly inapplicable 
to trials for offences under the Bombay Prohibition Act. Section 510 is a 
general provision dealing with proof of reports of the Chemical Examiner in 
respect of matters or things duly submitted to him for examination or analysis 
and report. Section 129B deals with a special class of reports and certificates. 
In the invéstigatién of an offence under the Bombay Prohibition Act, examina- 
tion of a person suspected by a Police Officer or Prohibition Officer of having 
consumed an intoxicant, or of his blood may be carried out only in the man- 
ner prescribed by s. 129A: and the evidence to prove the facts disclosed there- 
by will be the certificate or the examination viva-vooe of the registered medical 
practitioner, or the Chemical Examiner, for examination in the‘ course of an 
investigation of an offence under the Act of the person so suspected or of his 
blood has by the clearest implication of the law to be carried out in the manner 
iaid down or not at all. Report of the Chemical Examiner in respect of blood 
collected in the course of investigation of an offence under the Bombay Prohi- 
bition Act, otherwise than in the manner set out in s. 129A cannot, therefore, 
be used as evidence in the case. To that extent s. 510 of the Code is super- 
seded by s. 129B. But the report of the Chemical Examiner relating to the 
examination of blood of an accused person collected at a time when no investi- 
gation was pending, or at the instance not of a Police Officer or a Prohibition 
Officer remains admissible under s. 510 of the Code. 


It was urged before the Court of Session that the report of the Chemical 
Examiner was submitted by that officer not to the Court nor to the medical 
officer but to the Police Officer and it was by virtue of s, 162 of the Code of 
Criminal Procedure inadmissible, except to the extent permitted within the 
strict limits prescribed by that section. But s.°510 makes provision with re- 
gard to proof of documents by production thereof, and the application of 
s. 162(/) is expressly made subject to what is provided in the Code of Crimi- 
nal Procedure. EXclusion from evidence of any part of a statement made to 
a police officer or a recond from being used for any purpose at any enquiry or 
trial in respect of an offence under investigation at the time.when such state- 
ment was made is ‘‘save as hereinafter provided’’, The word ‘‘hereinafter’’ 
is, in our judgment, not restricted in its operation to s. 162 alone but applies 
to the body of the Code; to hold otherwise would be to introduce a patent in- 
consistency between s. 207A and s. 162 of the Code, for by the former section 
in committal proceeding, statements recorded under s. 162 are to be regarded 
as evidence. The contention raised that the report made to the police officer 
by the Chemical Examiner was inadmissible in evidence was rightly rejected. 


Finally, it was urged that the blood specimen was not submitted in the 
manner prescribed by rules framed under the Bombay Prohibition Act, and 
therefore it could not be regarded as ‘‘duly submitted.” The Government of 
Bombay has, by notification dated April 1, 1959, framed rules under el. (w) 
of s. 143 of the Bombay Prohibition Act, called the Bombay Prohibition 
(Medical Examination and Blood Test) Rules. Rule 3 deals with the exami- 
nation of a person by a registered medical practitioner before whom he is pro- 
duced under sub-s. (/) of s. 129A. Rule 4 provides for the manner of collection 
and forwarding of blood specimen and r. 5 deals with certificates of tests of 
“sample blood’’. Al these rules deal with medical examination of a person 
who is produced before a registered medical practitioner under sub-s. 129A. 
To an examination to which s. 129A does not apply, the rules would have no 
application. The law not having prescribed a particular method of submit- 
ting specimen of blood collected from an accused person when blood has been 
collected before any investigation has started, it is unnecessary to consider the 
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argument whether the expression ‘‘duly admitted’? used in s. 510 of the Code 
of Criminal Procedure means merely in ihe manner prescribed by rules in that 
behalf or as pointed out by the learned Sessions Judge, submitted after taking 
adequate precautions for ensuring its safety and for securing against tamper- 
ing. In the present case, the blood specimen was collected by Dr. Rote and 
thereafter it was handed over to the police officer on demand by him and ulti- 
mately submitted to the Chemical Examiner for his examination, it would, in 
our judgment be regarded as ‘‘duly submitted.” 

We are unable to accept the contention of counsel for the appellamt that the 
appellant should, on the view taken by the Sessions Judge, be acquitted, but 
for reasons already stated, we are also unable to agree with the learned dudes: 
that the appellant should, be retried before the trial Court. 

We, accordingly, set aside the order passed by the trial Magistrate and doet 
that the Sessions Judge do hear the appeal and dispose of it according to law 
after giving an opportunity to the prosecution to lead evidence on the mat- 
ters which are indicated in the course of this judgment. The additional evi- 
dence may be taken by the Sessions Judge himself or may be ordered to be 
recorded in the trial Court. The accused shall be examined under s. 342 of 
the Code of Criminal Procedure and be given an opportunity to lead evidence 
in rebuttal, if he so desired. The Sessions Judge may require the presence 
of the Chemical Examiner for examination before him or before the Magis- 
trate, if he thinks that examination viva voce of the Chemical Examiner is 
necessary to do complete justice in the case. _ 

Subject to the above modification, the appeal is dismissed. 


Das Gupra J. I think this appeal should be allowed. 

The appellant was convicted under s. 66(/)(b) of the Bombay Prohibition 
Act, 1949, on the charge of having consumed an intoxicant against the provi- 
sions of the Prohibition Act fad was sentenced to pay a fine of Rs. 500 or in 
default to suffer rigorous imprisonment for two months. 

On appeal, the Sessions Judge, Jalgaon, being of opinion that the ndia 
already on the record was not sufficient to establish the gilt of the accused, 
set aside the conviction and sentence passed against him. He, however, order- 
ed the case to be sent back to the learned Judicial Magistrate, Bhusawal, for 
re-trial so that the prosecution might have an opportunity of adducing evi- 
dence to connect the report of the ‘chemical examination which was produced 
at the trial with the blood of the accused person which was taken at 6 a.m. on 
April 3, 1961, a few hours after the alleged consumption of thé intoxicant. It 
is obvious that the only purpose that such additional evidence was expected to 
serve was that the prosecution would get the benefit of s. 66(2) of the Bombay 
Prohibition Act. The revision petition filed by the accused against this order 
was rejected by the High Court of Bombay. Against that order of rejection, 
this appeal has been preferred after obtaining special leave from this Court. 

The main contention urged in support of the appeal is that as the blood that 
was taken at 6 a.m. was not taken in accordance with the provisions of s. 129A 
of the Prohibition Act, no evidence as regards the contents of that -blood is 
admissible in law for the purpose of s. 66(2) of the Prohibition Act. It is 
necessary to consider this contention carefully as it is not disputed that the 
prosecution must fail unless it can get the benefit of s. 66(2) of the Prohibi- 
tion Act. 

o understand the nature of the right conferred on the prosecution by 

6(2) it will be helpful to mention briefly a few other sections of the Act. 
Section 14 of the Act prohibits among other things the consumption of an in- 
toxicant. Section 2(22) defines intoxicant to mean ‘‘any liquor, intoxicating 
drug, opium or any other substance, which the State Government may by noti- 
fication in the official gazette declare to be an intoxicant.’’ ‘‘Liquor’’ is de- 
fined in s. 2(24) to include (a) spirits of wine (denatured spirits), wine, beer, 
toddy and all liquids consisting of or containing alcohol; and (b) any other 
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intoxicating substance which the State Government may by notification in the 
official gazette, declare to be liquor for the purpose of this Act. It is impor- 
tant to mention also s. 24A of the Act, the relevant portion of which for our 
present purpose runs thus :— 

“Nothing in this Chapter shall be deemed to apply to— 

(1) any toilet preparation containing alcohol which is unfit for use as intoxicating 
liquor; 

' (2) any, medicinal preparation containing alcohol which is unfit for use as into- 
xicating liquor; 

(3) any antiseptic preparation or solution containing alcohol which ‘is unfit for use 
as intoxicating liquor; 

(4) any flavouring extract, essence or syrup containing alcohol which is unfit for use 
as intoxicating liquor.” 

As s. 18 is in Chapter III the position in law is that the prohibition in s. 13 
against consumption of liquor does not apply to any of the substances men- 
tioned in s. 24A. It is necessary to mention also that that it has been held by 
this Court in State of Bombay v. Narandas! that the burden of proving that 
the substances in respect of which the prohibition in s. 18 or any other section 
of the Chapter is alleged by the prosecution to have bean contravened, does 
not fall within any of the four classes mentioned in s. 24A, is on the prose- 
cution, 

It is clear, therefore, that a prosecution for an offence under s. 66(7)(b) 
cannot succeed by the mere proof of the fact that the accused. consumed liquor. 
It is also to be proved that the liquor does not fall within any of the sub- 
stances mentioned in s. 24A. In other words, before a person can be con- 
victed under s. 66(7) (b) of the Prohibition Act for consumption of an intoxi- 
cant the prosecution has to prove two things. It has first to prove that the 
accused consumed an intoxicant and secondly, it has to prove that that intoxi- 
cant was not either a toilet preparation or a medicinal preparation or an anti- 
septic preparation or solution containing alcohol or a flavouring extract, 
essence or syrup containing alcohol, which while containing alcohol was not 
unfit for use as intoxicating liquor. Section 66(2) of the Act comes to the 
aid of the progecution in proving both these things by providing that if after 
alleging that the accused consumed liquor the prosecution proves that ‘‘the 
concentration of alcohol in the blood of the accused person is not less than 
0.05 per cent weight in volume,’’ then the burden of disproving the ingre- 
dients of the offence as mentioned above will be shifted to the accused. The 
result of this is that where the prosecution proves such concentration of alcohol 
in the blood of the accused person the accused will be liable to conviction until 
and unless the accused proves either that he did not consume any intoxicant 
or that the substance he consumed was a medicinal or toilet preparation or 
any antiseptic preparation or solution containing alcohol or any flavouring ex- 
tract, essence or syrup containing alcohol, ‘‘which is unfit for use as intoxi- 
eating liquor.” 

If there had been no special provision in the Act as to how this concentra- 
tion of alcohol in the blood of the accused person could be proved by the pro- 
secution, it would undoubtedly be open to the prosecution, to obtain the blood 
of the accused person in any manner not prohibited by law, have it examined 
by an expert and produce the evidence of the expert before the Court—either 
by examining the expert himself or if the law permits by producing his report 
even without such examination. A special provision has however been made 
by the Legislature as regards the mode in which the prosecution can bring be- 
fore the Court the evidence as regards the concentration of aleahol in the 
blood of the accused person. This provision appears in s. 129A of the Act. 
That section runs thus :— i 

“Section 129A. 


1 [1962] A. I. R. S.C. 579, s.c. 64 Bom. L.R. 260. 
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(1) Where in the investigation of any offence under this Act, any Prohibition Officer 
duly empowered in this behalf by the State Government, or any Police Officer, has rea~- 
sonable ground for believing that a person has consumed an intoxicant and that for the 
purpose of establishing that he has consumed an intoxicant or for the procuring of evi- 
dence thereof, it is necessary that his body be medically examined, or that his blood be 
collected for being tested for determining the percentage of alcohol therein, such Prohi- 
bition Officer or Police Officer may produce such person before a registered medical prac- 
titioner (authorised by general or special order by the State Government in this behalf) 
for the purpose of such medical examination or collection of blood, and reqifest such ye- 
gistered medical practitioner to furnish a certificate on his finding whether such person 
has consumed any intoxicant, and to forward the blood collected by him for test,to the 
Chemical Examiner or Assistant Chemical Examiner to Government, or to such other 
Officer as the State Government may appoint in this behalf. 

(2) The registered medical practitioner before whom such person has been produced 
shall examine such person and collect and forward in the manner prescribed the blood 
of such person, and furnish to the Officer by whom such person has been produced, a cer- 
tificate in the prescribed form containing the result of his examination. The Chemical 
Examiner or Assistant Chemical Examiner te Government, or other Officer appointed 
under sub-section (1), shall certify the result of the test of the blood forwarded to him, 
stating therein, in the prescribed form, the percentage of alcohol, and such other parii: 
culars as may be necessary or relevant. 

(3) If any person offers resistance to his production before a registered medical prac- 
titioner under sub-section (1) or on his production before such medical practitioner to 
the examination of his body or to the collection of his blood, it shall be lawful to use all 
means reasonably necessary to secure the production of such person or the examination 
of his body or the collection of blood necessary for the test, 

(4) If the person produced is a female, such examination shall be carried out by, and 
the blood shall be collected by or under the supervision of, a female registered medical 
practitioner authorised by generdt or special order, by the State Government in this be- 
half, and any examination of the body, or collection of blood, of such female shall be 
carried out or made with strict regard to decency. 

(5) Resistance to production before a registered medical practitioner as aforesaid, or 
to the examination of the body under this section, or to the collection of blood as afore- 
said, shall be deemed to be an offence under section 186 of the Indian Penal Code. 

(6) Any expenditure incurred for the purpose of enforcing the provisions of this sec- 
tion including any fees payable to a registered medical practitioner or the Officer appoint- 
ed under sub-section (1), shall be defrayed out of the moneys provided by the State 
Legislature. 

(7) If any Prohibition Officer or Police Officer vexatiously and unreasonably pro- 
ceeds under sub-section (1), he shall, on conviction, be punished with fine which may 
extend to five hundred rupees. 

(8) Nothing in this section shall preclude the fact that the person accused of an 
offence has consumed an intoxicant from being proved otherwise than in accordance 
with the provisions of this section.” 

On behalf of the appellant, it is contended that no evidence as regards the 
concentration of alcohol in the blood can ba given by the prosecution unless 
the blood has been collected and forwarded and thereafter examined in accord- 
ance with the procedure laid down in s. 129A. In my opinion, this conten- 
tion should succeed. 

It has to be noticed, in the first place, that the very detailed provisions made 
in this section—-s. 129A—-were made by the same amending Act which created 
this special right in favour of the prosecution by enacting s. 66(2). It does 
not, in my opinion, stand to reason to say that even when making such detailed 
procedure the Legislature contemplated that those in charge of the prosecn- 
tion might choose not to follow the procedure at all. 

It has to be noticed that the production of an accused person before a 
medical officer is provided for in the first sub-section for two different pur- 
poses. One is for the examination of his body for procuring evidence of con- 
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sumption of an intoxicant by him and the other is the collection of his blood 
for being tested for determining the percentage of alcohol therein. When -the 
accused has been produced the medical practitioner will examine the accused 
and himself give a certificate whether the person has consumed an intoxicant. 
He will also take the person’s blood if so requested but he is given no autho- 
rity to examine the blood himself. The definite provision as regards the exa- 
mination of the blood is that after the blood has been collected by the regis- 
tered medical practitioner he will forward the same either to the Chemical 
Examiner or the Assistant Chemical Examiner to Government or any other 
officer as the State Government may appoint. It is the duty of the officer be 
_ he the Chemical Examiner or the Assistant Chemical Examiner or any other 
officer appointed for the purpose to whom the blood has been forwarded, to 
test the blood and to give a certificate stating the percentage of alcohol in the 
blood and such other particulars as may be necessary or relevant. Provision 
is also made in the third sub-section for ‘‘use of all means’’ that may be neces- 
sary to secure the production of such person or’ the examination of his body 
or the collection of his blood, if he offers resistance. The fourth sub-section 
makes special provision as regards how the medical examination shall be 
carried out and the blood shall be collected where the person is a female. The 
fifth sub-section provides that resistance to production before a medical prac- 
titioner or to the examination of the body or to the collection of blood shall be 
deemed to be an offence. The sixth sub-section provides ‘as to how the ex- 
penditure shall be met. The seventh sub-section makes the Prohibition Officer 
or Police Officer liable to penalty if he has proceeded vexatiously and un- 
reasonably under sub-s. (7). The eighth sub-section which is the last in the 
section and deserves special consideration will be separately dealt with. 


One of the well-recognised principles of interpretation of statutes is that 
when a law creates a new right and at the same ime prescribes a mode in which 
that right may be exetcised, it will, in the absence of anything indicating a 
contrary intention, be ordinarily reasonable to hold that the right cannot be 
exercised in any other mode. In the present case, far from there being any 
indication to the contrary, all the indications are, in my opinion, in favour of 
the view that ‘the prescribed mode in s. 129A was intended by the Legislature 
to be the only mode in which the right given to the prosecution by s. 66(2) 
can be exercised. What was the reason behind the Legislature’s intention to 
prescribe such a detailed procedure in s. 129A for the ascertainment of the 
aleoholic content of the blood of a person accused of an offence in connection 
with the consumption of an intoxicant? Why did it make such a careful de- 
marcation of functions between the registered medical practitioner before 
whom a person is first produced by entrusting to him only the duty of examin- 
ing the body of the person and if so requested of collecting his blood ‘‘for 
being tested for determining the percentage of alcohol”, and the Chemical 
Examiner or the Assistant Chemical Examiner or any other officer appointed 
by the State Government in this behalf by entrusting to them only the duty 
of testing the blood? It appears reasonable to think that the real reason be- 
hind all this detailed provision was the Legislature’s anxiety to ensure that 
the very special right created by s. 66(2) in favour of the prosecution for the 
proof of alcoholic content of the blood shifting the onus on the accused should 
not be availed of in a manner that might leave loopholes for either error or 
unfair practices. This motive is also clear from the provision made in the 
seventh sub-section that ‘‘if any Prohibition Officer or Police Officer, vexa- 
tiously and unreasonably proceeds under sub-section (Z), he shall, on 
conviction, be punished with fine which may extend to five hundred rupees.’’ 
All these steps taken by the Legislature for prescribing a special procedure 
would be set at naught if it was left open to the Prohibition Officer or Police 
Officer to arrange for the taking of blood and testing thereof in any other man- 
ner. Thus, to say that it is open to the Prohibition Officer to have the blood 
taken and also tested by the registered medical practitioner himself for using his “ 
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finding as evidence to prove alcoholic concentration in the blood for the pur- 
pose of s. 66(2) would be to fly in the face of the clear indication in s. 129A 
that it is not for the registered medical practitioner before whom a person is 
produced to test the blood, that it is for him only to collect the blood and then 
forward it to the Chemical Examiner or the Assistant Chemical Examiner or 
such other officer as the State Government may appoint in this behalf to test 
the blood for the alcoholic content. To say that the Legislature did not intend 
the procedure as prescribed in s. 129A to be the only procedure for the ascertain- 
ment of alcoholic content in a person’s blood for the purpose of getting the beng- 
fit of s. 66(2) of the Act is really to hold that even though the Legislature did 
definitely say that the registered medical practitioner should only collect the 
blood and forward it to the other functionary named in the section whose duty 
would be to test it, the Legislature was quite content that this direction need not 
be complied with. With great respect for the learned brethren who take the 
contrary view, I am of opinion, that it is wholly arbitrary to attribute to a Legis- 
lature an intention that it did not mean what it said. 

Even if there had been any scope for doubt on the question whether the Legis- 
lature intended to prescribe the procedure to be the only procedure available 
to enable the prosecution to get the aid of s. 66(2), that doubt is, in my opinion, 
completely set at rest by the 8th sub-section of 5. 129A. This sub-section, as 
already set out, says that ‘‘nothing in this section shall preclude the fact that 
the person accused’ of an offence has consumed an intoxicant from being proved 
otherwise than in accordance with the provisions of this section.” It is import- 
ant to note at once that the Legislature did not in this sub-section say ‘‘that no- 
thing in this section shall preclude the fact of the alcoholic content of the blood 
of the person from being proved otherwise than in accordance with the provi- 
sions of this section.’’ This omission cannot but be held to be deliberate. 

The operative portion of the section deals, as has already been pointed out 
earlier, with two distinct matt&rs—one as regards the medical examination of a 
person’s body for the purpose of establishing that he has consumed an intoxicant 
and the other as regards the testing of his blood for determining the percentage 
of aleohol therein. As regards the first of these purposes the 8th sub-section 
makes a clear provision that the section shall not have the effect of excluding 
any other mode of proof. In other words, the fact that a person has consumed 
an intoxicant may be proved by evidence other than what is made available 
under the provisions of this section. As regards the other purpose, viz, the 
determination of the percentage of alcohol in the blood no such saving clause is 
enacted. In my opinion, this is an eminent case for the application of the prin- 
ciple expressio unius exclusto alterius and that the expression of the Legislature’s 
intention that the provisions of the section shall not preclude the fact of con- 
sumption of an intoxicant being proved by other modes justified a conclusion 
that the Legislature’s intention was that the section shall preclude the fact 
that the person had a particular percentage of alcohol in his blood from being 
proved otherwise than in accordance with the provisions of the section. 

It appears clear to me, on a consideration of s. 66(2) together with s. 129A 
that having conferred on the prosecution the benefit in s. 66(2) that if the aleo- 
holic percentage of an accused person’s blood is proved to be not less than 0.05 
the accused would be presumed to be guilty of an offence under s. 66(7) unless 
he proves to the contrary, the Legislature at the same time intended that this fact 
can be proved only by evidence obtained in the manner provided by the same 
amending Act in the new s. 129A. It is for this reason that while leaving it open 
to the prosecution to prove the consumption of an intoxicant by an accused 
person ‘‘otherwise than in accordance with the provisions of (s. 129A)?” it did 
not leave it open to the prosecution to prove the fact of percentage of alcohol 
in the blood also ‘‘otherwise than in accordance with the provisions of this 
section.” 

In coming to this conclusion I have not overlooked the fact that s. 129B in 


`~ providing for certain reports and certificates being used as evidence even with- 
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out the examination of the person who prepared the report or gave the certificate, 
has mentioned in cl. (b) a report by a registered medical practitioner ‘‘upon 
any matter or thing duly submitted to him for examination or analysis and 
report”’, outside s. 129A. It was pointed out that this very fact shows that the 
Legislature contemplated the examination by a registered medical practitioner 

of “any matter or thing’’, even apart from s. 129A. The argument is that this 
can only refer to the examination of blood for ascertaining its alcoholic content. 
I am unable to agree that the only ‘‘matter’”’ or ‘‘thing’’ that can be submitted 
to a registered medical practitioner for examination or analysis must be the 
blood of an accused person and the examination can only be for ascertaining the 
alcoholic percentage. 

It is worth noticing that nothing is said in this clause as to how the ‘‘submis- - 
sion’’ of the ‘‘thing’’ has to be proved. One can understand the submission of 
things like, say, some vomit by an accused person being seized by an investigat- 
ing officer and submitting it to a registered medical practitioner for examina- 
tion or analysis and himself coming to prove the fact of such submission. Where, 
however, as suggested the blood of a person is being submitted to a registered 
medical practitioner it will be unreasonable to think that anybody except a qua- 
lified medical practitioner could have collected the blood. There is no provision 
in this clause that his report in the matter will he available as evidence of the 
fact stated therein. On the construction suggested by the respondent that 
“‘thing’’ in el. (b) of s. 129B can only mean blood of the accused person, we 
shall have the curious position that while the registered medical practitioner 
who examined the blood need not come into the witness-box to prove that fact 
and the result of his examination, the other medical practitioner who actually 
collected the blood will have to come into the witness-box to prove that fact and , 
his certificate or report will not be evidence of facts stated therein. I can see 
no compelling reason for aoteping a oonstrioton which will have such curious 
consequences. 

A question somewhat similar to the one now eink us fell to be decided by the 
Privy Council in Nazir Ahmad v. The King-Emperor.? That question arose in 
connection with the procedure laid down in the Code of Criminal Procedure for 
the record of confession by magistrates. While s. 164 of the Code lays down a 
detailed procedure for recording by magistrates of any confession made in the 
course of an investigation of a case or at any time afterwards before the com- 
mencement of the enquiry or trial, s. 364 lays down the procedure that should 
be followed by a magistrate or by any Court other than a High Court establish- 
ed by a Royal Charter when any accused is examined. The appellant, (Nazir 
Ahmad), was convicted mainly, if not entirely, on the strength of a confession 
said to have been made by him to a magistrate of which evidence was given by 
the magistrate but which was not recorded by the magistrate in the manner 
required by s. 164 and s. 864 of the Code. The High Court held that this 
evidence was admissible. In support of that view it was urged before the 
Privy Council that the evidence was admissible just because it had nothing to 
‘do with s. 164 or with any record and that by virtue of ss. 17, 21 and 24 of 
the Evidence Act that statement was admissible just as much as it would be 
if deposed by a person other than a magistrate. This argument was repelled 
by the Privy Council in these words (p. 382) :— 

“On the matter of construction ss, 164 and 364 must be looked at and construed toge- 
ther, and it would be an unnatural construction to hold that any other procedure was 
permitted than that which is laid down with such minute particularity in the sections 
themselves.” 

Later on their Lordships proceeded thus (p. 382) :— 

..It is also to be observed that, if the construction contended for i the Crown be 
correct, all the precautions and safeguards laid down by ss. 164 and 364 would be of such 
trifling value as to be almost idle. .Any magistrate of any rank could depose to a confes- 


2 (1936) L.R. 83 I.A. 372. s.c. 388 Bom. L. R. 987. 
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sion made by an accused so long as it was not induced by a threat or promise, without 
affirmatively satisfying himself that it was made voluntarily and without showing or read- 
ing to the accused any version of what he was supposed to have said, or asking for the 
confession to be vouched by any signature. The range of magistratial confessions would 
be so enlarged by this process that the provisions of s. 164 would almost inevitably be 
widely disregarded in the same manner as they were disregarded in the present case.” 

It appears to me that these considerations which weighed with the Privy 
Council in rejecting the argument that evidence of confession not recorded in 
accordance with the procedure laid down in the Code of Criminal “Procedure 
could still be admissible, apply with equal force to our present problem. If 
evidence as regards alcoholic content of the blood is allowed to be given even 
where the procedure laid down in s. 129A has not been followed the salutary 
provisions of that section would ‘‘almost inevitably be widely disregarded.” 
That the Legislature did not intend this is clear, as I have already pointed out 
above, from what it laid down in the 8th sub-section of s. 129A. 

For all these reasons, I have come to the conclusion that as admittedly the 
procedure laid down in s. 129A was not followed for testing of the blood that 
was taken at 6 a.m., the prosecution cannot get the benefit of s. 66(2) of the 
Prohibition Act. There is no justification, therefore, for the order made by the 
Sessions Judge, sending the case back to the Magistrate for re-trial in order to 
give the prosecution an opportunity of adducing evidence as regards the exa- 
mination of the blood taken at 6 a.m. on April 3, 1961. 

I would, therefore, allow the appeal, set aside the order of the High Court 
and also the order of the Sessions Judge directing re-trial and order that the 
appellant be acquitted. 


ORDER 


In accordance with the opinion of the majority the appeal is dismissed sub- 
ject to the modifications mentiened in the judgment. 
Appeal dismissed. 


CRIMINAL REVISION. 


Before Mr. Justice Gokhale. 
M/S. EASTERN MACHINERY & TRADING CO. 


v 
ASSISTANT ENFORCEMENT OFFICER.* 

Foreign Exchange Regulation Act (VII of 1947), Secs. 19, 19A, 23, 23D—~Adjudication 
Proceedings and Appeal Rules, 1957, Rule 3—Criminal Procedure Code (Act V of 
1908), Sec. 96—Sea Customs Act (VII of 1878), Sec. 172—Whether Magistrate can 
extend period of four months mentioned s. 19A of Act for retention of documents 
seized under his warrant—Proceedings before Director of Enforcement whether com- 
mence within s. 23 on issuance of notice under rule 3. 


A Magistrate can extend the period of four months mentioned in s. 19A of the 
Foreign 'Exchange Regulation Act, 1947, so as to permit the retention of documents 
seized by a search warrant for a period exceeding four months. 

Section 19A of the Act means that the powers are curtailed to the limited extent 
that within a period of four months the Court cannot direct the return of the docu- 
ments to the person concerned. The restriction is only this much that the Enforce- 
ment Officer shall retain the documents for a period of four months and the general 
powers of the Court regarding disposal of the documents under the Criminal Pro- 
cedure Code, 1898, cannot be so exercised as to’ curtail the period of four months. 
But it cannot be said that the section provides that the Court could have no power 

*Necided, July 9, 1963. Criminal Revision Magistrate, Bombay, in Criminal Case No. 


Application No. 415 of 1968, against the order 188/N of 1963. 
passed by M. Nasrullah, Chief Presidency 
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to extend this period in respect of documents which are seized as a result of its 
own warrant issued under s. 19A. 3 

S. K. Srivastava v. Gajanand! and Ganpatrai v. Collector, Land Customs,’ re- 
ferred to. 

As soon as the Director of Enforcement issues a show cause notice under rule 3 
of the Adjudication Proceedings and Appeal Rules, 1957 (framed under the Foreign 
Exchange Regulation Act, 1947), proceedings under s. 23 of the Act have commenced 
before him and the condition given in s. 19A(a@) will apply. 

The *word “proceedings” in s. 19A of the Act and the word “inquiry” in s. 2D 
of the Act are used synonymously. 


Tue facts are stated in the judgment. 


S. K.-Kalal, for the petitioners. 
C. C. Vatdya, Assistant Government Pleader, for the State. 


GORHALE J. This revision application is in respect of an order made by 
the learned Chief Presidency Magistrate, Bombay, permitting the Assistant 
Enforcement Officer, Enforcement Directorate, Government of India, Bombay, 
to retain in his possession certain documents which were seized as the result 
of a search warrant issued by the Chief Presidency Magistrate under s. 19(3) 
of the Foreign Exchange Regulation Act, 1947. It appears that the Assistant 
Enforcement Officer made an application on June 23, 1962, to the Chief Presi- 
dency Magistrate for the issue of a search warrant under s. 19(3) of the 
Foreign Exchange Regulation Act, 1947 (hereinafter referred to as the Act). 
The search warrant was directed to be issued onthe same day, and it is com- 
mon ground that it was in fact executed on June 25, 1962. Certain docu- 
ments were seized from the Eastern Machinery & Trading Company, who are 
the present petitioners. Applications were made for retaining the documents 
with the Enforcement Officer even after the expiry of the period of four 
months prescribed in s. 19A of the Act. The four months’ period expired on 
October 24, 1962. We are not concerned as to whether or not any applica- 
tions were made for the extension of this four months’ period prior to 
February 19, 1963, on which date, admittedly, an application was made to 
the learned Chief Presidency Magistrate for permitting the Assistant Enforce- 
ment Officer to retain custody of the documents which were seized in the 
search. The learned Chief Magistrate made an order on February 28, 1963, 
granting further time up to August 2, 1963 and thus enabling the Assistant 
Enforcement Officer to retain the documents with him. It is this order made 
by the learned Chief Magistrate on February 28, 1963, that is challenged in 
this revision application. J 

Mr. Kalal, who appears for the petitioners, contends that the learned Magis- 
trate had no jurisdiction to graut extension of time so as to permit the Assis- 
tant Enforcement Officer to retain custody of the documents, as the period of 
four months had admittedly expired on October 24, 1962. He says that since 
the four months’ period prescribed under s. 19A of the Act has expired, it 
was obligatory on the Enforcement Officer to return these documents to the 
petitioners, from whose possession they were seized as a result of the search 
warrant issued by the learned Magistrate. In support of this argument, he 
relies on the provisions of s. 19 and s. 19A of the Act. 

In order to appreciate this argument it will be necessary to reproduce, to 
the extent relevant for the purposes of this argument, the provisions of ss. 19 
and 19A of the Act. Sub-section (3) of s. 19 is relevant. It provides as 
follows :— . 

“(3) If on a representation in writing, made by a person authorised in this behalf 
by the Central Government or the Reserve Bank, a District Magistrate, Sub-Divisional 
Magistrate, Presidency Magistrate or Magistrate of the first class, has reason to believe 


1 [1956] A. I. R. Cal. 609. 2 [1960] A. I. R. Cal. 572. 
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that a contravention of any of the provisions of this Act has been, or is being or is 
about to be committed in any place, 

or that a person to whom an order under sub-section (2) of this section has been 
or might be addressed, will not or would not produce the information, book or other 
document, 

or where such information, book or other document is not known to the Magis- 
trate to be in the possession of any person, 

or where the Magistrate considers that the purposes of any investigation or pro- 
ceeding under this Act will be served by a general search or inspection, s : 
he may issue a search warrant and the person to whom such warrant is directed 
may search or inspect in accordance therewith and seize any book or other document, 
and the provisions of the Code of Criminal Procedure, 1898 relating to searches under 
that Code shall, so far as the same are applicable, apply to searches under this sub- 
section:” 
We are not concerned with the remaining parts of s. 19. Section 19A of the 
Act provides as follows :— : 

“19A. Where, in pursuance of an order made under sub-section (2) of section 19 
or of a search warrant issued under sub-section (3) of the said section, any book or 
other document is furnished or seized, and the Director of Enforcement has reasons 
to believe that the said document would be evidence of the contravention of any of 
the provisions of this Act or of any rule, direction or order made thereunder, and that 
it would be necessary to retain the document in his custody, he may so retain the sald 
document for a period not exceeding four months or if, before the expiry of the said 
period of four months, any proceeding under section 23— 

(a) have been commenced before him, until the disposal of those proceedings, in- 
cluding the proceedings before the Appellate Board, if any, or 

(b) have been commenced before a Court, until the document has been filed in 
that Court.” 5 ‘ 
Section 19(2) of the Act provides for a requisition being made by the Central 
Government or the Reserve Bank requiring any person to furnish to the Cen- 
tral Government or the Reserve Bank, as the case may be, with such. informa- 
tion, book or other document, if it is considered necessary or expedient to ob- 
tain and examine such information, book or other document which is in the 
possession of any person. Thus, for an order of requisition to be under 
s. 19(2) of the Act no question of obtaining any orders from the Magistrate 
arises. Sub-section (3) of s. 19, however, provides for different contingencies 
when the examination or the obtaining of such information may not be possible 
otherwise than by seizing the documents concerned by effecting a search or 
getting a search warrant issued with the orders of the Magistrate. There is 
no doubt that one of the conditions is that before a search warrant is issued 
under sub-s. (3) of s. 19 of the Act, the Magistrate has to be satisfied that 
the purposes of any investigation or proceeding under the Act will be served 
by a general search or inspection. On such satisfaction of the Magistrate, the 
Magistrate may issue a search warrant and the person to whom such search 
warrant is directed may search or inspect, and in’ accordance with the direc- 
tions of the Magistrate, seize any book or other document. It is expressly 
‘provided in the said sub-section that the provisions of the Code of Criminal 
Procedure shall, so far as they are applicable, apply to searches under this 
sub-section. In the present petition the order made by the learned Magistrate 
for the issue of a search warrant was not challenged. What was challenged 
was that even if a search warrant is issued and even if documents are seized 
by execution of the search warrant, the Magistrate has no power under the 
Act to permit retention of such documents for a period exceeding a period of 
four months, which is the maximum period preseribed under s. 19A of the 
Act. The question, therefore, which arises is, has the Magistrate any power 
either under the Act or under the Code of Criminal Procedure to extend the 
period of four months so as to permit the retention of documents, seized by 
a search warrant, for a period exceeding four months? 
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Mr. Kalal contends that s. 19A takes into account only two contingencies 
in which and in which alone the documents may be retained for a perjod 
exceeding four months, and those two contingengies are: (1) when any pro- 
ceedings under s. 23 have been commenced before the Director of Enforce- 
ment, and (2) when any proceedings under s. 23 have been commenced be- 
fore a Court. Mr. Kalal says that in the former case the documents can be 
retained by the Enforcement Officer until the disposal of the proceedings 
under s. 23 pending before him, whereas, in the latter case, the documents can 
be retained until the documents have been filed in the Court in proceedings 
eémmenced under s. 23. But, if neither of these two contingencies exist, 
Mr. Kalal contends, there is no power, either in the Enforcement Officer or 
in the Magistrate who issued the search warrant, to retain the documents for 
a period exceeding four months. For a proper construction of this section 
it must be, noted that s. 19A refers to two possibilities in which documents 
may come in the possession of the Enforcement Officer. One possibility is 
when under sub-s. (2) of s. 19 the requisition issued by the Reserve Bank 
or the Central Government is complied with and the documents are produced 
by the person against whom the requisition is made. The other possibility is 
when a search warrant is issued by the Court and certain documents are 
seized in execution of the search warrant. Mr. Kalal says that since the four 
months’ period is the statutory limit under s. 19A, even the Magistrate is 
subject to that limit and he cannot extend the period of four months on an 
application made by the Director of Enforcement or in any other manner, 
even if proceedings under s. 23 have commenced. In the alternative, he argues 
that in this case proceedings under s. 23 have not been commenced either be- 
fore the Enforcement Officer or before the Court. According to him, there- 
fore, the question of retaining these documents with the Director of Enforce- 
ment beyond a period of four months cannot arise. Prima facie, it does 
appear that the intention of the Legislature was to put a limit in respect of 
time in the matter of possession or custody of documents seized or produced 
under s. 19. It must be remembered that the Act contemplates proceedings 
not only before the Court but also before the Director of Enforcement, and 
it is not disputed that even the Director of Enforcement, in proceedings under 
s. 28, is competent to impose certain penalties under that section. Therefore, 
the argument will have to be considered in two parts: (1) Have any proceed- 
ings before the Director of Enforcement or before the Court been commenced 
under s. 23 of the Act, so that the period of four months gets automatically 
extended? or (2) If none of these proceedings are pending, has the Magistrate 
the power to extend the period beyond four months? 


Mr. Vaidya, the learned Assistant Government: Pleader appearing for the 
State, contends that in this case proceedings under s. 23 have been commenced 
and since those proceedings are pending before the Director of Enforcement, 
even without a formal order of extension by the Magistrate, the Enforcement 
Officer could have retained possession of these documents until the disposal of 
those proceedings. He, however, does not dispute that no proceedings have 
been commenced before the Court. But that would not make any difference 
to his argument that if proceedings are commenced and are pending before 
ihc Enforcement Officer, the question of any limit of the period of four 
months would not arise and the Officer would be entitled to retain custody of 
the documents till the disposal of those proceedings. In the affidavit which 
has been filed before me by the Assistant noeroet Officer, he has stated 
as follows :— 

“I also submit that the show cause notice has since been served on the petitioners" 
on 20-11-1962. The petitioners have been asking for time to flle their reply to the 
show cause notice. On the petitioners’ last letter dated 8-6-1963 for extension of time, 
the Director of Enforcement, New Delhi, has granted their request and has allowed 
them to file their reply by 15-7-1983. The petitioners have also not replied to the direc. 
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tives dated 20-11-1962 and 1-12-1962 issued by the Assistant Director of Enforcement, 
Bombay, as yet.” 

Mr. Vaidya, therefore, says that, in fact, the usual show cause notice has 
been issued and, therefore, the proceedings under s. 23 have commenced be- 
fore the Director of Enforcement. The affidavit is very vaguely worded; the 
officer should have stated in some greater detail the nature of the proceedings, 
the stage at which the proceedings are and the matter in respect of which the 
proceedings have been commenced. Mr. Vaidya says that these proceedings 
are in respect of offences under s. 23 and he invited my attention to 6. 28D(J ) 
of the Act. Section 23D(J) provides as follows :— 

“23D. (1) For the purpose of adjudging under clause (a) of sub-section (1) of 
section 23 whether any person has committed a contravention, the Director of Enforce- 
ment shall hold an inquiry in the preseribed manner after giving that person a reason- 
able opportunity of being heard and if, on such inquiry, he is satisfied that the person 
has committed the contravention, he may impose such penalty as he thinks fit in ac- 
cordance with the provisions of the said section 23:” 

The proviso to sub-s. (J) of s. 23D is not relevant for our purposes. Mr. Vaidya 
points out that s. 23D(7) has of necessity to be read with s. 28, which is the 
only section providing for imposing a penalty. Section 23 provides for penal- 
ties in respect of contraventions of certain provisions of the Act. Section 
23D(Z) says that for the purpose of adjudging whether a person is liable to 
a penalty under cl. (a) of sub-s. (J) of s. 23 and for the purpose of adjudging’ 
whether a person has committed a contravention of the provisions referred to 
in s. 28, the Director of Enforcement shall hold an inquiry in the prescribed 
manner. Section 23D(J) also provides that the Director of Enforcement 
should give a reasonable opportunity of being heard to the person against whom 
an inquiry under s. 28D is to be held. After such an opportunity is given, 

the Director of Enforcement may impose a penalty in accordance with the pro- 
visions of s. 23, if he is satisfied that the person concerned has committed a 
contravention. Now, since s. 23D(/) provides that an inquiry has to be held 
in the prescribed manner, the manner in which the inquiry is to be held is 
provided for in the rules which have been framed in exercise of the powers 
conferred by s. 27 of the Act. These rules are styled as ‘the ‘‘ Adjudication 
Proceedings and Appeal Rules, 1957’’. Rule 3 of these rules provides as 
follows :— 

“3. Adjudication Proceedings—(1) In holding an inquiry under sub-section (1) of 
section 23D of the Act for the purpose of adjudging under clause (a) of sub-section 
(1) of section 23 whether any person has committed contravention, the Director shall, 
in the first instance, issue a notice to such person requiring him to show cause within 
such period as may be specified in the notice (being not less than ten days from the 
date of service thereof) why adjudication proceedings should not be held against him. 

(2) Every notice under sub-rule (1) to any such person shall indicate the nature 
of the offence alleged to have been committed by him. 

(3) If after considering the cause, if any, shown by such person, the Director is 
of opinion that adjudication proceedings should be held, he shall fix a date for the 
appearance of that person either personally or through his lawyer or other authorised 
representative. 

(4) On the date fixed, the Director shall explain to the person proceeded against 
or his lawyer or authorised representative the offence alleged to have been committed 
by such person indicating the provisions of the Act or of the rules, directions or orders 
made thereunder in respect of which contravention is alleged to have taken place. 

(5) The Director shall then, give an opportunity to such person to produce such 
documents or evidence as he may consider relevant to the inquiry and if necessary, 
the hearing may be adjourned to a future date; and in taking such evidence the Director 
shall not be bound to observe the provisions of the Indian Evidencg Act, 1872 (I of 1872). 

(6) If any person fails, neglects or refuses to appear before the Director on any 
date fixed by the Director under this rule, the Director may proceed with the inquiry 
in the absence of such person after recording the reasons for doing so. 


l . 


1963.] EASTERN M. & T.00. V. ASST. ENFORCEMENT OF'CER (A.CR.J.)—Gokhale J. 817 ` 


(7) If, upon consideration of the evidence produced before thè Director, the 

Director is satisfied that the person has committed the contravention, ‘he may, by order 
in writing, impose such penalty as he thinks fit in accordance mii the provisions of 
clause (a) of sub-section (1) of section 23.” 
Sub-rule (/) of r. 3 requires that a notice has to be issued in the first instance 
to a person against whom an inquiry is to be held to show cause, within a speci- 
fied period, why adjudication proceedings should not be held against him. In 
the remaining sub-rules elaborate procedure is provided for as to the manner 
in, which the inquiry is to be held. It would thus appear that the provisions 
of s. 23, s. 23D and r. 3 of the Rules quoted above will have to be read together 
to understand the nature and scope of the inquiry and the power of the Direc- 
tor of Enforcement in respect of adjudications. If the Director of Enforce- 
ment, comes to the conclusion that a person has committed a contravention of 
the provisions of the Act referred to in s. 23, he has the power to impose a 
penalty under s. 23. Similarly, since the inquiry under s. 23D has to be in 
the manner prescribed, it is also obligatory on him to issue a show cause noticé 
on the person concerned asking him to show cause why an inquiry should not 
be held against him. Mr. Vaidya says that for the purposes .of the condition 
given in s. 19A, viz., the commencement of proceedings before the Director of 
Enforcement, it is not necessary that the inquiry must reach a stage when the 
person concerned has already shown cause as to why the inquiry should not be 
held or that it must reach a stage when the Enforcement Officer has already 
come to the conclusion that’ the cause shown by the person concerned is not 
sufficient and that the inquiry must proceed further. Mr. Vaidya says that 
the issuing of a show cause notice under r. 3, prior to the actual commencement 
of the inquiry, is also a part of the inquiry under s. 23D, since even this pro- 
cedure is prescribed under r. 3. It is common ground that a show cause notice 
under r. 8 has already been issued to the petitioner. The petitioner, however, 
says that even then proceedings cannot be said t@ have commenced. Mr. Kalal 
argues that this is only a preliminary inquiry and the Enforcement Officer has 
as yet to come to a conclusion as to whether proceedings should commence 
against the petitioner. Until he comes to that conclusion and the proceedings 
have been commenced as a result of that conclusion, says Mr. Kalal, there are 
no proceedings pending before the Enforcement Officer so as to attract the 
application of s. 19A of the Act. It would appear, prima facte, that in view 
of the provisions of r. 3 the proceedings can be said to have been commenced 
only after the preliminary stage is completed, i.e., only after the Enforcement 
Officer has come to the conclusion that the person concerned has failed to show 
adequate cause. However, on a proper consideration of s. 19A and s. 23D, I 
do not think that it would be the right construction. 


Section 19A undoubtedly refers to ‘‘proceedings’’, whereas s. 23D refers to 
‘‘inquiry’’. The expressions ‘‘proceedings’’ and ‘‘inquiry’’ have not been de- 
fined in the Act. Section 23D in terms provides that if the Director of, Eu- 
forcement is satisfied ‘‘on such inquiry”? that the person has committed the 
contravention, he may impose such penalty as he thinks fit in accordance with 
the provisions of s. 23. The entire proceeding in which the Director of Enforce- 
ment comes to a conclusion that a person has contravened the provisions of 
‘the Act are styled as ‘‘an inquiry” and not ‘‘a proceeding’’. It does not 
appear that the Legislature has made any distinction between the words ‘‘pro- 
ceedings” and ‘‘inquiry’’, in so far as the provisions of ss. 19A and 23D are 
concerned. They have been used synonymously, and I am unable to accept 
the argument of Mr. Kalal that the proceeding under s. 23D and r. 3 com- 
mences only after the inquiry relating to the show cause notice issued under 
r. 3 is completed. The language used in the two sections, in my view, shows 
that these words are used in Meanings which are interchangeable and merely 
because the word ‘‘inquiry’’ is used in s. 23D it cannot be said that proceed- 
ings have not commenced. The reasonable view, in my opinion, is that as soon 
as the Director of Enforeement issues a show cause notice under r. 3, proceed- 
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ings under s. 23 have commenced before him and the condition given in cl. (a) 
of s. 19A would apply. In this view which I am taking, the question of any 
permission to be granted by the Magistrate for the retention of the documents 
with the Director of Enforcement does not arise since s. 19A itself enables the 
Director of Enforcement to retain possession of such documents until the dis- 
posal of the proceedings which have been commenced before him under s. 28. 


In this case, however, in spite of the fact that proceedings had been com- 
menced before the Director of Enforcement, an application was made to the 
learned Chief Presidency Magistrate for permission to retain the documents 
beyond the period of four months, and that is how the question as to whether 
the learned Chief Presidency Magistrate had the power to grant such an ex- 
tension has arisen for consideration. Mr. Kalal appearing for the petitioner 
says that s. 19A leaves no option to the Chief Presidency Magistrate in the 
matter of granting an extension of time for the retention of documents, if none 
,of the conditions given in cls. (a) and (b) of s. 19A is shown to exist. Accord- 
ing to him, the possession of the documents is of the Director of Enforcement 
and the Court retains no control over the document seized, even though initially 
the seizure was as a result of the search warrant issued by the Chief Presidency 
Magistrate. He further argues that the provisions of the Criminal Procedure 
Code can have application only subject to the special provisions of this Act. 
He says that under the ordinary law there is no provision requiring the issue 
of a search warrant by the order of a Magistrate, ynless the Magistrate is seized 
of the case by way of a complaint or otherwise. It is only under this Act, in 
which the offences are non-cognizable, that a special provision is made by 
which the order of a Magistrate is required for carrying out a search. He 
further contends that since these are special provisions, they must be strictly 
construed and it cannot be held that the limitation of four months prescribed 
by this Act, cannot apply to a Magistrate so that he could extend the period 
beyond the period of four mnths. Now, it is true that the Act does contain 
special provisions relating to searches and also relating to the period for which 
documents which are seized can be retained in the possession of the Enforce- 
ment Officer. It is also true that the general powers of the Magistrate under 
the Criminal Procedure Code will be subject to the special restrictions as may 
be found in the provisions of the Act itself. If s. 19 or s. 19A did contain a 
provision that even the Magistrate had no power to extend the period of four 
months, undoubtedly the general provisions of the Criminal Procedure Code 
would have been of no avail so as to enable the Magistrate to extend the period. 
But the question is, is there such a restriction either in s. 19 or s. 19A of the 
Act? As I have already stated, s. 19A in terms refers to two contingencies. 
The first contingency is when in consequence of a requisition made under sub- 
s. (2) of s. 19 certain documents are produced before the Director of Enforce- 
ment by the person concerned. In such a case, the intervention of a Magistrate 
or the need for obtaining the orders of a Magistrate for effecting a search does 
not arise.' The documents in such a case are not seized but are produced by 
the person concerned on a requisition asking him to produce those documents. 
In such a case, where the documents are produced on a requisition, the Enforce- 
ment Officer cannot retain the documents for a period longer than four months, 
unless either or both the conditions which are given in cls. (a) and (b) of 
s. 19A are in existence. The question of any extension being granted in such a 
ease either by the Director of Enforcement or by the Magistrate would not arise 
because there is a statutory restriction that either he institutes proceedings 
under s. 23 before himself or before the Court within a period of four months 
or he loses the right to retain control over the documents which have been pro- 
duced on a requisition under sub-s. (2) of s. 19 of the Act. But the question 
which arises in respect of documents which are produced in a search has to 

- be considered differently. When the documents are seized in a search, there 
is an obligation that those documents which are seized are produced before the 
Court. Even in this case iny attention was drawn to the warrant issued by 
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the learned Chief Presidency Magistrate on Juhe 28, 1962. The warrant is in 
accordance with the form prescribed under s. 96 of the Criminal Procedure 
Code. As the form shows, the warrant is an authority given to the Assistant 
Enforcement Officer under s. 19(3) of the Act to search for all the incriminat- 
ing documents etc. referred to in the warrant, and, what is more material, ‘‘to 
produce the same forthwith before this Court, returning this warrant, with an 
endorsement certifying what you have done under it immediately upon its 
execution’’. The warrant is a direction to produce the documents’ forthwith be- 
fore the Vourt along with an endorsement certifying as to what has been done 
under the warrant by way of execution. The mere fact that the Enforcement 
Officer obtains an order for seizure and seizes certain documents in a search 
does not mean that the Court which issues the warrant loses all control over 
the property which is authorised to be seized under the warrant. In fact, since 
it is property seized by the direction of the Court, it is required to be produced. 
before the Court and until an order is otherwise made by the Court, the Court 
retains control over such property, which is brought before the Court by exe- 
cution of the search warrant. I am unable to agree with Mr. Kalal that be- 
cause of s. 19A the general power which is vested in the Court under the Cri- 
minal Procedure Code in respect of property seized under a search warrant is 
taken away. Al, that s. 19A, in my view, means is that the powers are cur- 
tailed to the limited extent that within a period of four months the Court can- 
not direct the return of the documents to the person concerned, since the Act 
in terms gives him an authority to retain them for a period of four months. Tha 
restriction is only this much that the Enforcement Officer shall retain the docu- 
ments for a period of four months and the general powers of the Court regard- 
ing disposal of the documents under the Criminal Procedure Code cannot be 
exercised so as to curtail the period of four months. But it cannot be said 
that the section provides the other way round, viz., that the Court could have 
no power to extend this period in respect of abciicnte which are seized as a 
result of its own warrant issued under s. 19A. In my view, reading s. 19A 
to that effect would be unwarranted by the language of the section and it 
would also not be in consonance with the object which is sought to be achieved. 


Mr. Vaidya invited my attention to two authorities of the Calcutta High 
Court. The two authorities referred to pertain to the interpretation of s. 172 
of the Sea Customs Act, 1878. Section 172 of the Sea Customs Act is as 
follows :— 

“Any Magistrate may, on application by a Customs-Collector, stating his belief that 
dutiable or prohibited goods or any documents relating to such goods are secreted in 
any place within the local limits of the jurisdiction of such Magistrate, issue a warrant 
to search for such goods or documents. 

Such warrant shall be executed in the same way, and shall have the same effect, 

as a search-warrant issued under the law relating to Criminal Procedure.” 
Now, it is obvious that a limitation as to the period for which the goods which are 
seized can be retained is not there in s. 172. Similarly, the general provision 
relating to the powers of the Magistrate in respect of execution of search war- 
rants under the Criminal Procedure Code is to be found in s. 172. The corres- 
ponding provision is s. 96 of the Criminal Procedure ode: Section 96 of the 
Criminal Procedure is in the following terms :— 

“96. (1) Where any Court has reason to believe that a person to whom a sum- 
mons or order under section 94 or a requisition under section 95, sub-section (1), has 
been or might be addressed, will not or would not produce the document or thing as 
required by such summons or requisition, 

or where such document or thing is not known to the Court to be in the possession 
of any person, 

or where the Court considers that the purposes of any inquiry, trial or other pro- 
ceeding under this Code will be served by a general search or inspection, 

it may issue a search-warrant; and the person to whom Buch warrant is directed, 
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may search or inspect in accordance therewith and the provisions hereinafter con- 
tained.” f 

Sub-section (2) of s. 96 is not relevant for our purposes. The question which 
arose before the Calcutta High Court was whether in respect of goods seized 
as a result of a search warrant issued under s. 172 of the Sea Customs Act, the 
Court, which issued the warrant, retained any control over the property seized. 
In 8. K..Srwastava v. Gajanand,' it has been held by the learned single Judge 
of, that Court that the Magistrate must retain responsibility for and control 
over the search warrant which he issues. The learned Judge oBserved gs 
follows (p. 611): 

“ ..When a Magistrate issues a search warrant he acts judicially and cannot be 
deemed to be acting like a rubber stamp. He must retain ultimate responsibility for 
seeing that the search warrant 'is not abused. Section 172, Sea Customs Act itself pro- 
vides that a search warrant issued under that section shall be executed in the same 
way and shall have the same effect as a search warrant issued under the Code. This 
provision must be given its full meaning and it supports the conclusion that the Magis- 
trate must retain responsibility for and control over the search warrant which he issues. 
He must see that it is executed in same manner as a search warrant issued under the 
Code, that the property seized is produced before him or temporarily disposed of under 
his order as property seized in execution of a search warrant under the Code and that 
the final disposal of property seized is also done by him under Ss. 517 to 523 of the Code 
subject to any express provision of the Sea Customs Act.” 

Further on, the learned Judge ‘observed as follows (p. 611) : 


“After seizure by the police in execution of the search warrant, the goods and 
documents must normally be produced before the Court issuing the search warrant. 
That is implied by the issue of a search warrant by a Magistrate for search of a place 
within his jurisdiction and is expressly provided for in the prescribed forms for search 
warrant under Ss, 96 and 98 of dhe Code... Since the search warrant issued under 
S. 172, Sea Customs Act, must be executed in the same way and shall have the same 
effect as a search warrant issued under the Code, the requirement of producing the 
goods and papers seized before the issuing Magistrate must attach also to a search 
warrant issued under S, 172, Sea Customs Act.” 

Thus, the learned Judge held that even though the issue of a search warrant 
was under the provisions of s.-172 of the Sea Customs Act, the provision that 
the execution of the search warrant will be in accordance with the Code of 
Criminal Procedure implied that the Magistrate did not lose control over the 


‘search warrant once the search warrant was issued and that he retains control 


over the property seized by execution of the search warrant. He retains con- 
trol over the manner in which the property should be disposed of either tem- 
porarily or finally under ss. 517 to 522 of the Criminal Procedure Code. It is 
true that the learned Judge has said that this would be good in the absence of 
an express provision ‘to the contrary. I have already mentioned that in the 
Sea Customs Act there is no provision relating to a period of four months. 
But I have already pointed out that the four months’ period referred to is in 
respect of the custody of the Enforcement Officer who is disabled from retain- 
ing control over the documents beyond the period of four months, unless either 
one or both the conditions mentioned in cls. (a) and (b) of s. 19A are satis- 
fied. I am unable to accept the contention that the restriction with regard to 
the limitation of four months’ period can be read as a restriction on the Court, 
in the absence of a specific provision in the Act curtailing the powers of the 
Court. It is difficult to accept the contention that even the Court’s powers in 
respect of search warrants and in respect of property seized in search warrants 
are also curtailed. A similar view was taken in Ganpatrai v. Collector, Land 
Customs.2 The learned Judge was concerned with a case under s. 172 of the 
Sea Customs Act. An application was made by the Income-tax Authori- 
ties to the Magistrate that the seized books should be made over to them for a 
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time, and the Magistrate ordered that the documents should be handed over 
to the Income-tax Authorities who, in turn, should hand them over to the peti-` 
tioner in that case. It was held that the Magistrate had such a power of direct- 
ing the documents to be handed over to the Income-tax Authorities. We are 
not concerned in this case with any exercise of power to the extent to which 
it was exercised in that case. What is material is that the Court retains con- 
trol over the property which is seized by a search warrant and can direct its 
disposal at any time after the goods are seized. The learned Judge has ob- 
ra as*follows (p. 574): 

*...1 do not think that there is any difference of opimion on the question that the 
learned Magistrate could issue a search warrant and whether the goods are to be pro- 
duced in his court or taken possession of by the Customs authorities the Magistrate 
continues to be in seisin of the matter and after the conclusion of the proceedings be- 
fore the Customs authorities, he has authority to order that the books and documents 
should be delivered to the owner or dealt with in a manner which he thinks fit.” 

It is clear, in my view, that whenever property is seized or any documents or 
papers are seized as a result of a search warrant, it is the Court which retains 
control over the documents which are seized and there is an obligation to pro- 
duce these documents before the Court, which are seized on a specific authori- 
sation issued by the Court. I am, therefore, unable to accept the contention 
that the powers of the Court under the Criminal Procedure Code were curtail- 
ed and even the Court could not extend the period of four month because of 
the limitation provided for in s. 19A of the Act. 


In the view which I have taken, I think that the order made by the learned 
Chief Presidency Magistrate is right and will ‘have to be confirmed. Rule is, 
therefore, discharged. 

Rule discharged. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Abhyankar and Mr. Justice Palekar. 


SUNDARABAI PUNDALIK SONKUSARE v. THE STATE OF 
MAHARASHTRA.* 

Central Provinces and Berar Municipalities Act (II of 1922), Sec. 9—Power given to State 
Government under s. 9 whether oversteps limits of permissible delegation of legisla- 
tive authority—Vires of s. 9. 

Section 9 of the Central Provinces and Berar Municipalities Act, 1922, is ultra 
vires of the powers of the Legislature. 

The power that is given to the State Government under s. 9 of the Act is unguid- 
ed and uncanalised power. That power oversteps the limits of permissible delega- 
tion of legislative authority, and therefore the whole of s. 9 which makes it possible 
for the State Government to formulate an altogether different code for constitution, . 
functioning and powers of the municipal authority, is beyond the scope of the Act. 

Union of India v. Bhanamal Gulzarimal Ltd.’ explained. 

In re Art 148, Constitution of India etc.,* Harishankar Bagla v. M.P. State,’ Rajnarain 
Singh v. Chairman P. A. Committee,’ Hamdard Dawakhana v. Union of India,’ Vasan- 
lal Maganbhai v. State of Bombay* and Banarsi Das v. State of M. P.’ referred to. 


Tne facts appear in the judgment. 


*Decided, August 16, 1962. Special Civil 4 [1954] A. I. R. S.C. 569. 
Application No. 356 of 1961. 5 [1960] A. I. R. S.C. 554, 
1 [1960] A. I. R. S.C. 475. | 6 [961] A.I. R. S.C. 4, 8.0. 63 Bom 
2 [1981] A. I.R. S.C. 832. L.R. 138. 
8 [1954] A.I. R. B.O 465, 7 [1958] A. I. R. S.C. 909. 
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C. S. Dharmadhikari, for the petitioner. 
D. B. Padhye, Assistant Government Pleader, for respondents Nos. 1 and 2. 
G. R. Mudholkar, Additional Government Pleader, for the Advocate General. 


ABHYANKAR J. The State of Maharashtra issued a preliminary notification 
on August 29, 1959, under s. 4 of the C.P. & Berar Municipalities Act, 1922. 
By that notification, respondent No. 1 signified its intention to declare the 
local areas comprising of four villages of Desaiganj, Wadsa, Nainpun and Vir- 
situkum in Gadchiroli Tahsil of the Chanda District to be a municipality. Thts 
notification was followed by subsequent notification bearing No. DT'M-(M)-2558- 
(a)-A, dated April 26, 1961. Under this latter notification, the Government 
was pleased to declare the area comprising in these four villages to be a muni- 
cipality from May 1, 1961. The Government is empowered to declare a muni- 
cipality comprising of certain areas under s. 5(2)(a) of the C. P. and Berar 
Municipalities Act. It may be noted here that in this final notification of April 
26, 1961, through some inadvertence mention of village Virsitukum is omitted, 
though the village was mentioned in the preliminary notification. It is not 
now’ disputed, however, that the boundaries of the area comprising the muni- 
cipal limits as given in the preliminary notification and the final notification 
are identical. Therefore, there is no dispute that village Virsitukum is also 
comprised within the municipality of Desaiganj. 

On the same date, the State Government issued two more notifications. They 
are as follows :— 


_ “No. DTM(M)-2558(d)-A: Whereas the circumstances of the Desaiganj Municipality 
declared under Government notification, Urban Development and Public Health Depart- 
ment, No. DTM(M)-2558-(a)-A, dated the 26th April 1961, are such that, in the opinion 
of Government, the provisions of sgctions 10, 16, 18 and sub-section (3) of section 175 of 
the Central Provinces and Berar Municipalities Act, 1922 (II of 1922) are unsuited thereto: 

Now, therefore, in exercise of the powers conferred by section 9 of the said Act, Gov- 
ernment is pleased to direct that the provisions contained in section 10 shall apply to the 
said Municipality in the modified form as specified in the schedule annexed hereto and 
the provisions contained in sections 16, 18 and sub-section (3) of section 175 shall be 
deemed to be withdrawn and in their place the modified provisions as specified in the 
said schedule shall operate with respect to the said Municipality, namely: 


SCHEDULE 

(1) Im section 10, after sub-section (7) the following sub-section shall be inserted, 
namely: 

“(8) Notwithstanding anything contained in sub-sections (2) to (7), the Committee 
of the Desaiganj Municipality shall, until a committee consisting of elected members can 
be constituted, consist of thirteen members appointed by Government by a notification.” 

(2) For sections 16 and 18, the following sections shall be substituted, namely: 

‘16. The term of office of the members of the Committee of the Desaiganj Muni- 
cipality constituted under sub-section (8) of section 10 shall expire on the 30th April 
1963 or on the date on which the successors of the members of the Committee take office, 
whichever is later.’ 

‘18. The President and Vice-President of the Committee of the Desaiganj Munici- 
pality constituted under sub-section (8) of section 10 et be elected by the members 
appointed by the State Government.’ 

(3) For sub-section (3) of section 175, the following A section shall be substitut- 
ed, namely: 

‘(3) All rules other than rules made under the first proviso to sub-section (3) of 
section 86 shall be subject to previous publication.” 

“No. DTM(M)-2558-(e)-A: In exercise of the powers conferred by sub-section (8) 
of section 10 of the Central Provinces and Berar Municipalities Act, 1922 (II of 1922), as 
amended by Government Notification, Urban Development and Public Health Depart- 
ment No. DTM(M)-2558-(d), dated the 26th April 1961, Government is pleased to appoint 
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the following persons to be members of the Desaiganj Municipal Committee in the 
Chanda District .namely:— 

. Shri Gyanchand Dunichand, President. 

. Shri Doma Saoji Dahikar, Vice-President, 
. Shri Haridas Maniram Gedam. 

. Shri Abdul Hamid Abdul Shakur. 

Shri Ambalal Shiwabhai. 

Smt. Sundrabai w/o Pundlik Sonkusare. 
Shri Maidi Husain. 

. Shri Pandurang Laxman Sapate, 

. Shri Jasanmal Ramdas. 

Shri Tukaram Konduji Sahare. 

. Shri Govinda Tukaram Raut. 

Shri Mukhru Mangru. 

. Shri Pandurang Somaji.” 

By the first of these notifications bearing No. DTM(M)-2558-(d)-A, the Gov- 
ernment purported to act under s. 9 of the Municipalities Act. In exercise of 
the powers conferred by s. 9 of that Act, the Government directed that the 
provisions of s. 10 of the Municipalities Act shall apply to the Municipality of 
Desaiganj in the modified form given in the schedule. Similarly, ss. 16 and 18 
of the Municipalities Act were substituted for original ss. 16 and 18 in their 
application to the Municipality of Desaiganj as shown in the first notification. 
There was a slight modification in sub-s. (3) of s. 175 of the Municipalities Act 
and in such modified form this sub-section was made applicable to the new 
Municipality of Desaiganj. 

By the second Notification, No. DTM(M)-2558-(e)-A, the State Government 
purported to exercise powers conferred by it on itself in the new sub-s, (8) of 
s. 10 which it made applicable to Desaiganj Municipality by the first notifica- 
tion. In exercise of this power, the Governmerft appointed 13 persons to be 
members of the Desaiganj Municipality as given in the second notification. 
Tt has to be noted that against the name of Shri Gyanchand Dunichand it was 
mentioned that he was the President and against the name of Shri Doma Saoji 
Dahikar, it was mentioned that he was a Vice-President. It has to be noted 
that this notification was in respect of the appointment of members of the 
Desaiganj Municipality and not apparently for the appointment of office- 
bearers of the Municipality. 


Thereafter, on July 11, 1961, the State Government issued two more notifi- 
cations as follows: 

“No, DIM (M)-2558(d)-A Corrigendum. In exercise of the powers conferred by sec- 
tion 9 of the Central Provinces and Berar Municipalities Act, 1922, section 18 of the said 
Act as applied in respect of the Municipal Committee, Desaiganj, by Government Noti- 
fication No. DTM(M)-2558(d)-A, dated the 26th April 1961, should be replaced by the 
following:— 

‘18. The President and Vice-President of the Committee of the Desaiganj Munici- 
pality constituted under sub-section (8) of section 10 shall be nominated by the State 
Government from amongst the members appointed to the Committee,’ ” 

“No. DTM(M)-2558-(c)-A. Addendum. In exercise of the powers conferred by sec- 
tion 18 of the Central Provinces and Berar Municipalities Act, 1922, as amended by Gov- 
crnoment Notification Urban Development and Public Health Department No. DTM(M)- 
2558-(d)-A, dated the 26th April 1961, read with Government Notification, Urban Deve- 
lopment and Public Health Department, No. DTM(M)-2558-(d)-A, dated the llth July 
1961, following should be added to the Government Notification No. DITM(M)-~-2558-(e)- 
A dated the 26th April 1961, published in the “Maharashtra Government Gazette Extra- 
ordinary” Nagpur Division Supplement, Part I-A, dated the 28th -April 1961: 

‘Government is also pleased to appoint Shri Gyanchand Dunichand and Shri Doma 
Saoji Dahikar as President and Vice-President, respectively of the Municipal Committee, 
Desaiganj, for the period for which the nominated body holds office.’” 


° 
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< The first notification is styled as Corrigendum. By this notification, sub- 
stituted s. 18 enacted by the State Government in the first notification "dated 
April 26, 1961, was replaced by new s. 18 in its application to. Desaiganj Muni- 
cipality. By the second notification dated July 11, 1961, which is called 
Addendum, the Government purported to direct that the latter portion of 
that notification should be added to the earlier Government Notification No. 
DTM(M)-2558-(e)-A, publishing the names of the members appointed by the 
Government. 


The petitioner Sundarabai is one of the persons appointed by tfe Govern- 
ment as a member of the Municipal Committee at Desaiganj. The petitioner 
had originally alleged that village Virsitukum did not appear to be included 
within the municipal area of Desaiganj Municipality as declared by the Govern- 
ment. In view of the return this position is not now contested. 

The petitioner has placed on record the questions asked on the floor of the 
house in the Legislative Assembly of the State of Maharashtra on July 19, 
1961, and the answers given by the Hon’ble the Minister in charge of local 
self-government. They are to be found as annexures B at pages 16 and 17. 
The petitioner has challenged the action of the State Government in issuing 
these various notifications after constitution of a Municipal Committee for 
Desaiganj nominating certain persons as members of the Committee, appoint- 
ing two, persons, respondents Nos. 3 and 4, as President and Vice-President of 
that Municipal Committee, and amending or altering the provisions of certain 
sections of the C. P. and Berar Municipalities Act, 1922, in its application to 
the Municipal Committee of Desaiganj. Briefly stated, the petitioner’s con- 
tention is that the State Government had no power under the notification first 
issued by it on April 26, 1961, to appoint any person from among the appoint- 
ed members as President and Vice-President, that this power was expressly 
reserved in the appointed members to elect office-bearers of that Municipal 
Committee, that the subsequefit notifications of July 11, 1961, which purport- 
ed to substitute s. 18 as originally amended, was not a proper exercise of the 
power under's. 9 of the Municipalities Act. The State Government could not, 
therefore, in exercise of the power alleged to be given by virtue of the noti- 
fication of July 11, 1961, which was styled as a Corrigendum, appoint res- 
pondents Nos. 3 and 4 as President and Vice-President of the Municipal Com- 
mittee of Desaiganj. They have raised fundamental objection to the action on 
the ground that s. 9 of the C. P. and Berar Municipalities Act itself is ultra 
vires the legislative power of the State Legislature of Madhya Pradesh, that . 
it had overstepped the limits: of the delegation of the legislative power and 
that the powers granted to the State Government as the delegate of the Legis- 
lature are far in excess of well-recognized limits of delegation. The delegate, 
namely, the State Government, has been empowered, according to the peti- 
tioner, not only to withdraw the operation of certain provisions of the Muni- 
‘eipalities Act, or modify certain provisions before application but also to add 
to the provisions in respect of any of the matters mentioned in the provision 
which has been withdrawn from itk application to the Municipal Committee. 
In short, the contention is that the amplitude of the power is so wide that the 
State Government is empowered to erect a new Municipal code entirely incon- 
sistent with the policy of the parent Act and to make it applicable to any 
Municipal committee. It is also urged that there is no indication, guidance, 
‘Or standard i in the section itself, viz. s. 9, or any other part of the Åc, to find 
‘out in what circumstances the State Government may exercise the powers given 
‘ins. 9. Thus, the power is non-canalised, arbitrary and without any guidance 
from the Legislature itself. It is these contentions which we have to examine 
‘in this petition. . 

In our opinion, if the last contention as to the vires of s. 9 is well founded, 
‘then it is not necessary to enter into a detailed examination of the action of 
‘the State Government in issuing various notifications of April 26, 1961, or July 
11, 1961. 
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As already stated, we had suspended the judgment and given a notice to the 
Advocate General, That notice had been sent to the Advocate General and 
the Advoeate General has instructed the learned Additional Government Plea- 
der to appear in this Court on his behalf, We have heard the learned Govern- 
ment Pleader further in support of the action and we now proceed to diseuss 
the merits of the case. 

Section 9 of the C. P. and Berar Municipalities Act is as follows :— 

“If the circumstances of any municipality are such that, in the opinion of the Pro- 
vincial Government, any provision of this Act is unsuited thereto, the Provincial Govern- 
ment may, by notification— 

(a) withdraw the operation of that provision from the municipality; 

(b) apply that provision to the municipality in a modified form to be specified in 
such notification; 

(ec) make any additional provision for the municipality in respect of the matter men- 
tioned in the provision which has been withdrawn from, or applied in a modified form 
to, the municipality.” : 

It is undoubtedly true that the Provincial Government has been empowered 
if the circumstances of any municipality are such as in the opinion of the Pro- 
vincial Government require that any provision of this Act is unsuitable to it, 
that action may be taken under sub-cls. (a), (b) and (c) of s. 9. Clause (@) per- 
mits the State Government to withdraw the operation of any provision of the Act 
from that Municipal Committee. Clause (b) empowers the State Government 
to apply that provision in a modified form. On the other hand, cl. (e) permits 
the State Government to make any additional provisions for the Municipal Com- 
mittee in respect of the matter mentioned in the provision which has been with- 
drawn or applied in a modified form to the Municipal Committee. Thus, each 
one of the sub-clauses in their descending order gives increasing power to the 
State Government either to withdraw the application of any provision of the 
Act or to modify any provision of the Act or completely to substitute a provi- 
sion of the Act by a provision made by them. It was not disputed before us by 
the learned Additional Government Pleader that the amplitude of this power 
may well sustain an action on behalf of the State Government in completely 
changing the structure of a municipal body in all vital matters connected with 
the constitution, functioning, powers and control of a municipal authority. The 
C. P. and Berar Municipalities Act is founded on a principle of elective frau- 
chise for constitution of the committees. Originally, the franchise was wide 
enough to permit the general electorate to clect a President by direct vote and 
also to elect members by direct election from respective wards. A certain amount 
of indirect franchise was permitted in the matter of selection; of certain class 
of members, such as Harijans, women and others. By a later amendment a 
change has been effected in this form of franchise. In the present form the 
President is elected not by the whole body, of electorate of the town but by 
elected members. On the other hand, there is no person now capable of being 
selected as a member of the Municipal Committee by elected members. Thus, 
the present policy of the Legislature is that all persons who may form a Muni- 
cipal Committee either as member or as office-bearers such as President and 
Vice-President should enter only by one door, namely, that of election. So 
the elective mode of constitution of the members and office-bearers of the com- 
mittee is one of the policies of the Legislature. The Legislature has also fixed 
the term of membership of the committee and its office-bearers originally as 
three years, but by subsequent notification it was fixed at five years after 1941. 
There are certain safeguards provided in the Act as to the manner in which 
the bye-laws and statutory rules are to be framed and brought into force. There 
is a well-defined procedure preseribed for imposing taxes, for inviting objec- 
tions to the proposed taxes, and for giving due publicity to all these measures 
which are likely to affect the life, property and civic rights of the citizens of 
the locality. Rules can be framed only after prior publication and they are 
generally. subject to objections being received and considered by the autho- 


826 THE BOMBAY LAW REPORTER. {voL, LXV. 


rities. So are the bye-laws. So the whole pattern of municipal administra- 
tion. under system incorporated in the C.P. and Berar Municipalities Act is 
based on well-defined policies. Section 9 permits the State Government to 
withdraw the application of any of these provisions of the Act from a parti- 
cular Municipal Committee. Thus instead of a Municipal Committee being con- 
stituted by election of members, the State Government may impose a Muni- 
cipal Committee which may consist of members appointed by"it. In fact, in 
the instant case, this has been done by the State Government by adding an 
overriding and non-obstante clanse as sub-cl. (8) of s. 10 by which all the 
provisions of that section as it originally stood in sub-els. (2) to (7) have been 
in effect abrogated, giving place to appointed members in lieu of elected mem- 
bers. Section 18 of the Act provides for election of a President by the elected 
members as normal mode. In the instant case the State Government has alter- 
ed the provisions of s. 18 to such an extent that it has taken to itself the 
power of appointing the office-bearers like the President and Vice-President 
from among the members. The rule-making power of the State Government 
is itself subject to previous publication of the rules. Im one case at least 
the State Government has taken the power in the instant case to withdraw 
this requirement of previous publication of a rule in connection with certain 
budgetary provisions. These are only illustrations of the manner in which 
the power given under s. 9 of the C.P. and Berar Municipalities Act can be 
exercised by the State Government. If s. 9 is intra vires, then the State 
Government without being at all aceused of any want of bona fides may well 
exercise the power in such a manner as to completely alter the structure of a 
municipality for a particular town. It may extend the provisions of the Act 
so as to extend the terms of the office of the municipality for an unlimited 
period. It may alter the procedure of imposition of taxes in such a manner 
as to deprive citizens of any right to object to such imposition. It is not to 
be suggested that the power will be exercised in a manner prejudicial to the 
interests of the people; it may well be that the power may be exercised in a 
benevolent manner and in the best interests of the people concerned. But 
that hardly is of any relevance when the question of ambit of the power is 
being discussed and its validity is to be decided. It is no answer to the charge 
to say that however arbitrary the power may be, there is an assurance that 
the repository of the power being the State Government it will always exercise 
that power in the best interests of the people. That may or may not happen. 
We have no reason to think in the instant case that what has been done by 
the State Government in respect of the Municipal Committee of Desaiganj was 
from any motive other than the interests of the people concerned. But what 
is to be found is whether the Legislature can delegate its function of legisla- 
tion in creating as it were a parallel though subordinate legislature withthe 
same amplitude of powers to legislate with respect to the policy and also the 
manner in which the body to be constituted shall funetion. In our opinion, 
the limits of subordinate legislation in the instant case have been overstepped 
and it is not possible to sustain the vires of s. 9 of the C.P. and Berar Muni- 
cipalities Act. 

There is considerable guidance in the pronouncements of the highest Court 
in the country in testing the arguments of the petitioner. The earliest case in 
In re Art. 143, Constitution of India, ete.,1 has now been accepted as laying down 
at least two propositions which had the backing of the majority of the opinions 
expressed by the Court in that case. At page 338 the learned Chief Justice 
observed as follows: : ` 

“Before considering these arguments in detail, I think it is essential to appreciate 
clearly what is conveyed by the word ‘delegation? That word is not used, either in dis- 
cussions or even in some decisions of the courts, with the same meaning. When a legis- 
lative body passes an Act it has exercised its legislative function. The essentials of such 
function are the determination of the legislative policy and its formulation as a rule of 


1 [1951] A. I. R. S.C. 8832. 
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conduct. These essentials are the characteristics of a legislature by itself. It has nothing to ` 
do with the principle of division of powers found in the Constitution of United States of 
America. Those essentials are preserved, when the legislature specifies the basic con- 
clusions of fact, upon ascertainment of which, from relevant data, by a designated admi- 
nistrdtive agency, it ordaing that its statutory command is to be effective. The legisla- 
ture having thus made its laws, it is clear that every detail for working it out and for 
carrying the enactments into operation and effect may be done by the legislature or may 
be left to another subordinate agency or to some executive officer. While this also is 
sometimes @escribed as a delegation of legislative powers, in essence it is different from 
delegation of legislative power which means a determination of the legislative policy and 
formulation of the same as a rule of conduct.” 

To the same effect are the observations of Mr. Justice B. K. Mukherjea which 
are as follows (p. 400): 

“The essential legislative function consists in the determination or choosing of the 
legislative policy and of formally enacting that policy into a binding rule of conduct. It 
is open to the legislature to formulate the policy as broadly and with as little or as much 
details as it thinks proper and it may delegate the rest of the legislative work to a sub~ 
rodinate authority who will work out the details within the frame work of that policy.” 
Tis Lordship quoted the following from an American decision in Schechter v. 
United States? : i 

“So long as a policy is laid down and a standard established by a statute, no uncon- 
stitutional delegation of legislative power is involved in leaving to selected instrumenta- 
lities the making of subordinate rules within prescribed limits and the determination of 
facts to which the policy as declared by ‘the legislature is to apply.” 

In a subsequent decision of the Supreme Court in Harishankar Bagla v. 
M. P. State? their Lordships observed to the following effect (p. 468, para. 9) :— 

“It was settled by the majority judgment in the—Constitution of India and Delhi 
Laws Act, 1912 etc.’, that essential powers of legislatian cannot be delegated. In other 
words, the Legislature cannot delegate its function of laying down legislative policy in 
respect of a measure and its formulation as a rule of conduct. The Legislature must 
declare the policy of the law and the legal principles which are to control any given 
cases and must provide a standard to guide the officials or the body in power to execute 
the law. The essential legislative function consists in the determination or choice of the 
legislative policy and of formally enacting that policy into a binding rule of conduct.” 
In the same year the Supreme Court had to consider the vires of another legis- 
lation in connection with municipal laws. That was in the case of Rajnarain 
Singh v. Chairman P. A. Committee*. It is worthwhile to remember that in 
that case an executive authority, namely, the Local Government of Bihar and 
Orissa was empowered by the Legislature by an amendment effected by Act 
IV of 1928 to Act No. I of 1915 to do the following things :— 

(1) To cancel or modify any existing municipal laws in the Patna Administration area, 

(2) To extend to this area all or any of.the sections of the Bihar and Orissa Municipal 
Act of 1922 subject to such restrictions and modifications as it considered fit. 

(3) To add to the Patna Administration area other areas not already under muni- 

cipal control. 
Purporting to act in the exercise of these powers the Local Government on 
April 25, 1931, repealed the existing laws in the Patna Administration Area 
and in their place introduced a new set of laws culled from Bihar and Orissa 
Act of 1922 with certain restrictions and modifications as they thought fit. 
Then in 1951 the Bihar State Government issued the notification of April 28, 
1951, which was the subject-matter of challenge before the Supreme Court. 
In para. 31 at p. 574 their Lordships observed as follows with regard to the 
1951 Delhi Laws Act:— 

“In our opinion, the majority view was that an executive authority can be authorised 
to modify either existing or future laws but not in any essential feature. Exactly what 


2 (1935) 205 U.S. 495, s.c. 79 Law ed. 1570. 4 [1954] A. I. R. S.C. 569. 
8 [1954] A.I. R. S.C. 405. : 
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constitutes an essential feature cannot be enunciated in general terms, and there was 
some divergence of view about this in the former case, but this much is clear from the 
opinions set out above: it cannot include a change of policy.” 
Further on, applying these principles their Lordships observed as follows 
(p. 575) :— a 

“But even as the modification of the whole cannot be permitted to effect any essen- 
tial change in the Act or an alteration in its policy, so also a modification of a part cannot 
be permitted to do that either. If that were not so, the law, as laid down in jhe previous 
decision, coyld be evaded by picking out parts of the Act only, with or without modifica- 
tion, in such a way as to effect an essential change in the Act as a whole. It follows that 
when a section of an Act is selected for application, whether it is modified or not, it must 
be done so as not to effect any change of policy, or any essential change in the Act re- 
garded as a whole. Subject to that limitation we hold that Section 3(1)(f) is ‘intra vires’, 
that is to say, we hold that any section or sections of the Bihar and Orissa Municipal Act 
of 1922 can be picked and applied to ‘Patna’ ‘provided that does not effect any essential 
change in the Act or alter its policy.’ ” 


Ultimately their Lordships held that the notification dated April 4, 1951, did 
effect a radical change in the policy of the Act and, therefore, it travelled be- 
yond the authority which was given by s. 3 of the Bihar and Orissa Act and 
was declared ultra vires, 


The same question has been subject of debate before the Supreme Court in 
Hamdard Dewakhana v. Union of India®. In that case the impugned section 
empowered the State Government to make-a rule as to ‘‘any other disease or 
condition which may be specified in the rules’’ with regard to which no person 
was to take part in publication of any. advertisement referring to any drug 
in terms which suggested or calculated to be used for any such disease. The 
contention was that there is no indication in the section as to what other disease 
or diseases were to be specificd in making the rule by the rule-making autho- 
rity. This was struck down as travelling beyond the permissible limits of 
delegated legislation inasmuch as an uncontrolled and unguided power was 
vested in the rule-making authority to bring within the mischief of the section 
any disease or impose any conditions to be specified by the rule-making autho- 
rity. 

The danger of permitting a delegate of the Legislature to exercise legisla- 
tive power has been emphasized in the following words by the Supreme Court 
in Vasanlal Maganbhai v. State of Bombay® at page 11:— . 

“_..The Constitution confers a power and imposes a duty on the legislature to make 
Jaws. The essential legislative function is the determination of the legislative policy and 
its formulation as a rule of conduct. Obviously it cannot abdicate its functions in favour 
of another, But in view of the multifarious activitles of a welfare State, it cannot pre- 
‘sumably work out all the details to suit the varying aspects of a complex situation. It 
must necessarily delegate the working out of details to the executive or any other agency. 
But there is a danger inherent in such a process of delegation. An overburdened legisla- 
ture or one controlled by a powerful executive may unduly overstep the limits of delega- . 
tion. It may not lay down any policy at all; it may declare its policy in vague and general 
terms; it may not set down any standard for the guidance of the executive; it may confer 
an arbitrary power on the executive to change or modify the policy laid down by it 
without reserving for itself any control over subordinate legislation. This self-effacement 
of legislative power in favour of another agency either in whole or in part is beyond the 
permissible limits of delegation. It is for a Court to hold on-a fair, generous and liberal 
construction of an impugned statute whether the legislature exceeded such limits. But 
the said Liberal construction should not be carried by the Courts to the extent of always 
trying to discover a dormant or latent legislative policy to sustain an arbitrary power 
on executive authorities. It is the duty of this Court to strike down without any hesita- 
tion any blanket power conferred on the executive by the legislature.” 

5 [1960] A. I. R. S.C. 554. 6 [1061] A. I. R. S.C. 4, 8.0. 63 Bom, L.R. 138. 
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` It is in the light of these pronouncements that we have to consider whether 
the power that is given to the State Government under s. 9 of the C.P. and 
Berar Municipalities Act oversteps the limits of permissible delegation. The 
learned counsel for the State has invited our attention to another decision of 
the Supreme Court in Union of India v. Bhanamal Galzarimal Lid.” In that 
ease fixation of maximum rates for iron and steel was challenged as per- 
mitting exercise of essentially legislative power under cl. 11-B of the Iron and 
Steel (Control of -Production and Distribution) Order. Now, that order was 
itself pas8ed under the Essential Supplics (Temporary Powers) Act, 1946. 
The vires of the Act and the power to issue Orders under that Act have been 
upheld by the Supreme Court in Harishankar Bagla’s case cited already. 
What cl. 11-B of the Iron and Stecl Control Order permitted was fixation of 
maximum rate at which steel may be sold or prices may be fixed. Undoubted- 
ly there is a certain margin within which the prices have to be fixed, and it 
is unthinkable that the Legislature can in advance indicate what the prices 
may be in respect of a given commodity. It all depends on supply position, 
transport facilities, the need for the article and manifold factors which are 
to be taken into consideration by the price-fixing authority from time to time. 
Such a machinery having been created it was not held possible to uphold the 
contention that the power to fix prices given under el. 11-B of the Order was 
in any manner indicative of excessive delegation of legislative power. We do 
not think that this decision is of any assistance to the respondents in this 
ease. Similar contentious were raised in the case of Banarsi Das v. State of 
AL.P.8 where power is given to the State Government to fix the rate of sales 
tax by amendment of Schedule. That power has also been upheld by the 
Supreme Court. 


The history of s. 9 will also throw considerable light in showing how the 
amendment effected in s. 9 in 1947 has sti Ua the limits of permissible 
delegation. Section 9 as it originally stood inf its unamended form was as 
follows :— : 

“9, (1) If the circumstances of any municipality are such that, in the opinion of the 
Local Government, any of the provisions of thig Act are unsuited thereto, the Local 
Government may, by notification, except the municipality from the operation of those 
provisions, and thereupon the said provisions shall not apply to the municipality until 
applied thereto by notification. 

(2) While such exception remains in force, the Local Government may make rules 
for the guidance of the committee and public officers in respect of the matters excepted 
from the operation of the said provisions.” 


Under the original section prior to its amendment the Local Government was 
empowered to except a particular municipality from the operation of any of 
the provisions of the Act and thereupon on issue of such a notification the 
said provisions were not applied to the municipality until they were again 
applied by a fresh notification. While such an exception was in force, the 
Local Government was given power to make rule for the guidance of different 
officers in respect of operation of the said provisions. Now, this power may 
well be considered within the limits of permissible delegation. It was merely 
a power to withdraw the application of any particular provision to a Muni- 
cipal Committee. What the amendment has done is not only to permit with- 
drawal of the application of a provision to a particular committee but to sub- 
stitute it by an altogether different provision and there is no guidance in the 
section itself or anywhere else in the Act as to what that provision should be. 
There is a further infirmity in the wide amplitude in which the power is given. 
It does not indicate as to the circumstances in which a particular Municipal Com- 
mittee may be considered unsuitable for the normal provisions of the Act 
being made applicable to it. There is hardly any indication in the section as 
to what will be the circumstances justifying the State Government to exercise 


7 [1860] A. I. R. S.C. 475. 8 [1958] A. I. R. S.C. 909. 
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the power under s. 9. We asked this question to the learned counsel appear- 
ing for the State because no mention was made as to the circumstances in 
which this power may be used in the return. Not only the notification itself 
did not specify or indicate any such circumstances but even the return was 
utterly silent on this point. We should have expected that when the vires of 
the section and the exercise of the power under the section were challenged by 
the petitioner, the State Government should have come forward to indicate 
the circumstances showing unsuitability of this particular ‘municipality. For 
this purpose reference was made to the statement made on the fifor of the 
Legislative Assembly by the Honourable the Minister. That statement is 
made later and the action was taken much earlier. But even that statement 
does not indicate what were the peculiar features of this area as to deprive 
the Municipal ‘Committee of Desaiganj of the normal operation of the Muni- 
cipal Act. For instance, the Desaiganj area now comprised in the Munijci- 
pality originally had three Gram Panchayats. Gram Panchayats are elected 
bodies for local government at that level Elective franchise was not un- 
known to the citizens of this area. There is no reason why simply because 
the form of local government was changed from Gram Panchayat to a Muni- 
cipality the people should have been deprived of their franchise to elect their 
representatives to the body. A faint reference was made to the possibilities 
of financial difficulties of this area in being converted into an urban muni- 
cipal committee. We have no material on record from which any such in- 
ference could be drawn, and even assuming that there was any such difficulty, 
ample provision could have been made for retaining the effective control of 
Government over the budgetary provision and the power of expenditure of 
the newly constituted committee. It is difficult to see why for that purpose 
it was necessary for the Government to take upon itself to appoint members 
of the committee and also its office-bearers. It was urged that this was a 
temporary measure and there*was no lack of bona fides in the exercise of the 
power. In our opinion, these considerations are hardly of any relevance. If 
the section is capable of being so construed as to invest the State Government 
with the necessary power of formulating a new code for Municipal Commit- 
tees in place of the Municipal Act, that in effect amounts to a complete abdi- 
cation of power by the Legislature. The Legislature cannot permit its dele- 
gate to formulate the policy of local self-government in the State in the guise 
of making provision for any municipalities. That policy must be found in 
the statute itself and it cannot be altered by anybody except by the Legisla- 
ture itself. It was alleged that if this interpretation is to be accepted, it will 
be difficult for new areas to be brought under municipal administration. We 
fail to see why the Legislature cannot make adequate provision for under- 
developed areas to be brought under operation of urban administration of 
local self-government. Actually, in these areas there was local authority 
known as the Notified Area Committee. They exercised only certain of the 
functions of full-fledged Municipal Committee. The Act itself could be so 
amended as to make provision for gradual development of local self-govern- 
ment in an area, but that decision must be of the Legislature and not of any 
other delegate of that Legislature. We, therefore, hold that the power that 
is given to the State Government under s. 9 of the C.P. and Berar Munici- 
palities Act is unguided and uncanalised power. That power oversteps tho 
limits of permissible delegation of legislative authority, and, therefore, the 
whole of s. 9 which makes it possible for the State Government to formulate 
an altogether different code for constitution, functioning and powers of the 
municipal authority, is beyond the scope of the Act and is, therefore, ultra 
vires of the powers of the Legislature. We, therefore, declare s. 9 of the Act 
as ultra vires. 


With this decision it is not necessary to adjudicate on the earlier contentions 
raised by the petitioner as to the propriety of the powers exercised in issuing 
the various notifications. It may, however, be observed that even assuming 
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that there is a power to withdraw the provisions of certain sections or to 
amend certain sections in exercise of the powers under s. 9 in respect of a 
particular Municipal Committee, the notification itself must show the circum- 
stances in which the power is required to be exercised. It is conceded that 
the notification should be able to indicate the necessity of exercise of this 
power. This has not been done even in the subsequent notifications of July 
11, 1961. They are issued merely as corrigendum. In fact, they are not 
merely corrections; they completely alter the scheme of the earlier notifica- 
tions alt8gether. Whereas in the earlier notifications the method of choosing 
the office-bearers like President and Vice-President was by election of the 
members, it was subsequently altered to their being appointed by the State 
Government which is not a mere corrigendum. This is a complete change in 
the policy in the matter of office-bearers coming into office as President and 
Vice-President. We, therefore, hold that the subsequent notification of July 
11, 1961, was also not issued in proper exercise of the powers conferred by s. 9. 

Thus, the result is that all the subsequent notifications issued after the 
notification constituting the Desaiganj Municipal Committee, are ultra vires 
and are of no effect. The result is that the petition is allowed but in the cir- 
cumstances there will be no order as to costs. Petition allowed. 


Before Mr. Justice Tambe and Mr. Justice Kantawala. 
SHRI USAF USMAN MUJAWAR 


, v. 
SHRIMANT YESHWANTRAO APPASAHEB GHATAGE.* 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 43A, 43B, 
2(18), 12—Individual’ lessees whether excluded from operation of s. 43A(1)(b)—~ 
Applicability of s. 434(1)(b)—Whether necessary for applicability of section that 
purpose of lease must be specifically mentioned in instrument of lease. 


Individual lessees are not excluded from the operation of s. 43A(1)(b) of the Bom- 
bay Tenancy and Agricultural Lands Act, 1M8. 

The determining factor in considering whether cl. (b) of s. 483A(1) of the Act is 
applicable or not, is the purpose of the lease. If the purpose of the lease is for 
cultivation of sugarcane or growing of fruits or flowers or for the breeding of live- 
stock, then it gets excluded from the operation of ss. 32 to 32R of the Act, whether 
the lessee, is a body of person or persons. 

Dinkar Bandu Pachpande v. Janmahomed Pirmahomed, referred to. 

What is required to be established on material evidence, under s. 43A(1)(b) of 
the Act, is whether there was a lease; and whether the lease was for cultivation of 
sugarcane or growing of fruits or flowers. It is not necessary that the purpose of 
the lease must be specifically mentioned either in the instrument of the lease or 
that the lease must be for cultivation of sugarcane etc. in the entire field. It would 
be for the Courts of fact to reach a conclusion on the evidence available to it 
whether the lease has been for cultivation of any particular crop or not. Nothing 
would turn on whether the agreement was to grow that crop in the entire field or not, 

Vinayak Gopal v. Larman Kashinath, applied. 


Tue facts appear in the judgment. 


8. B. Bhasme, for the petitioner. (In all the petitions). 

R. GQ. Samant, for opponent No. 1. in Spl. C. As. Nos. 715 and 716 of 1961. 

M. A. Rane, Assistant Government Pleader, for the State in Spl. C.A. Nos. 
715 and 716 of 1961. 

K. J. Abliyankar, for respondents Nos. 1 and 2 in Spl. C. A. No. 717 of 1961. 

*Deoided, February 27, 1962. Special Civil of 1960, decided by Chamani C. J. & Tarkunde, 
Application No. 715 of 1961 (with Special Civil J., on July 13, 19 


Applications Nos. 716 and 717 of 1961.) 2 (1956) 58 Bom. L.R. 692. 
1 (1960) Special Civil Apphcation No. 276 
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Tamse J. It would be convenient to dispose of all the three applications by 
one.judgment as the major contentions raised in these three applications are 
common, All the three applications arise out of the applications made by the 
respective landlords against their respective tenants for fixation of reasonable 
rent under s. 43B of the Tenancy Act, and the contentions raised on behalf of 
the tenants before us relate to the applicability of ss. 43A and 43B of the Act 
to the facts of this case. It is not necessary to state the facts in each and every 
case. But to appreciate the contentions, it is sufficient to refer to the facts in 
one case, and we would state facts in Spl. C. A. No. 715 of 1961. R&spondent 
No. 1 Shri Ghatage at the material time was the landlord of S. No. 98/1 ad- 
measuring 7 acres and 14 gunthas, situate within the limits of Kagal, district 
Kolhapur. The yearly assessment on the land is Rs. 41-1-0. Respondent No. 1 
leased this field to the petitioner before us in the year 1947 as per the terms 
of a Kabulayat exh. 2 on record. It was for a period of three years and the 
agreed rent was Rs. 1,305 per year. It is not in dispute that though the period 
of three years has expired, till the date of the application the petitioner had 
been in possession of this field as the lessee of respondent No. 1, and their re- 
lationship was governed as per the terms of exh. 2. On November 9, 1957, 
respondent No. 1 filed an application before the Mamlatdar for fixation of fair 
rent under s. 43B of the Act. The petitioner raised various contentions, inter 
alia, that ss. 43A and 43B had no application to the facts of the present case, 
and therefore the Mamlatdar had no jurisdiction to determine the reasonable 
rent as asked for by respondent No. 1. The application was allowed by the 
Mamlatdayr, and he fixed the reasonable rent at the same figure i.e, Rs. 1,300 
per year. The appeal of the petitioner before the Collector failed. The peti- 
tioner then filed a revision before the Tribunal, and again reiterated the same 
contentions. But they were also rejected by the Tribunal. The Tribuual, 
however, came to the conclusion that in fixing the rent, the revenue authorities 
below had not properly taken fnto consideration the requirements of law. The 
Tribunal, therefore, laying down certain principles in the matter of fixing 
reasonable rent, have remanded the case to the Mamlatdar only for the pur- 
pose of fixing the amount of reasonable rent, and it is against this order that the 
petitioner has approached this Court. Out of the five points urged before the 
Tribunal, Mr: Bhasme who appears before us on behalf of the petitioner, has 
pressed only four of them. 

Before we proceed to deal with the contentions raised by Mr. Bhasme, it 
would be convenient to state in brief the legislative history relating to the in- 
troduction of ss. 43A and 43B on the statute book. Jt is well-known that since 
about the year 1939, the State Legislature has becn enacting tenancy laws to 
provide for the protection of tenants of agricultural lands in this State, and 

‘the manner in which protection was granted chicfly consisted of keeping the 
tillers of the soil on the land and regulating the rent payable by them irres- 
pective of contracts between the tenants and landlords. The first tenancy 
legislation in this behalf was enacted in the year 1939 (Bombay Tenancy Act 
XXIX of 1939). This Act, barring certain sections, was repealed by Bombay 
Tenancy and Agricultural Lands Act (Act LXVII of J948). This Act of 1948 
was radically amended by Act XIII of 1956, and the amendments came into 
force on August 1, 1956. Now prior.to the amendment of 1948 Act by Act XIIL 
of 1956, the rent payable by a tenant to the landlord was determined in accord- 
ance with the provisions of s. 12 of the Act. By Act XIII of 1956, a radical 
change, material for the purpose of this case, was introduced; a legal fiction 
was created by which the tenants were deemed to be purchasers of the land 
leased to them by the landlords as and on the appointed date, viz., April 1, 1957, 
commonly known as tillers’ day. The Legislature, however, intended to ex- 
elude certain tenancies from the operation of s. 32, which created the aforesaid 
legal fiction, and for that purpose, certain provisions were introduced in the 
statute by this Amending Act. Section 43A relates to the tenancies excluded 
from the operation of s. 32 amongst other sections. Section 43B relates to the 
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determination of the reasonable rent payable by the tenants whose tenancies are 
excluded from the operation of s. 32 under the provisions of s. 43A. At this 
stage, it would be convenient to set out the material portion of s. TA to appre- 
ciate some of the contentions raised by Mr. Bhasme. 


“43A. (1) The provisions of sections... 32 to 32R... shall not sane to— 

(a) land leased to or held by any industrial or commercial undertaking (other 
than a Co-operative Society) which in the opinion of the State Government bona fide 
carries on any industrial or commercial operations and which is approved by the State 
Government; 

(b) leases of land granted to any bodies or persons other than those mentioned 
in clause (a) for the cultivation of sugarcane or the growing of fruits or flowers or 
for the breeding of live stock; 

(c) to lands held or leased by such co-operative societies as are approved in the 
prescribed manner by the State Government which have for their objects the improve- 
ment of the economic and social conditions of peasants or ensuring the full and efficient 
use of land for agriculture and allied pursuits. 

(2) The State Government may by notification in the Official Gazette in this be- 
half direct that the provisions of the said sections shall not apply to a lease of land ob- 
tained by any person for growing any other class of agricultural produce to which it 
is satisfied that it will not be expedient in the public interest to apply the said provi- 
sions. Before the issue of such notification, the State Government shall direct an in- 
quiry to be made by an officer authorised in this behalf by the State Government and 
shall give all persons who are likely to be affected by such notification, an opportunity 
to submit their objections.” 

Now, it has been held by the revenue authorities as well as by the Tribunal that 
the cases fall under el. (b) of sub-s. (1) of s. 43A. The first contention raised 
by Mr. Bhasme is that s. 43A(/)(b) of the Act does not apply to cases in which 
land is held on lease by an individual person. e His argument is that the in- 
tendment of the Legislature is to exclude only the industrial and commercial 
undertakings or co-operative societies from the operation of certain sections of 
the Act. If the Government issues a notification, then these commercial or in- 
dustrial undertakings are excluded from the operation of those séctions irres- 
pective of the purpose for which the lease is taken by them. But, in the event 
Government does not issue a notification as contemplated by cl. (e) of sub-s (J) 
of s. 43A then the tenancies of industrial and commercial undertakings are ex- 
eluded from the operation of those sections if the purpose of the tenancy is 
either the cultivation of sugarcane or growing of fruit and flowers or for the 
breeding of livestock. In support of the argument advanced, reliance is placed 
on the plurality of the expression ‘‘bodies or persons”. We find it difficult to 
accept the argument of Mr. Bhasme on the language of the various clauses in 
sub-s. (7) of s. 43A. Reading sub-s. (Z) in its entirety, it appears that no- 
thing turns on whether the lease is in favour of an individual or body of indi- 
viduals or an incorporated company or a company registered under the Indian 
Companies Act. On the other hand, the guiding factor in els. (a) and (c) 
is who the lessee is; while the guiding factor in el. (b) is for what purpose the 
lease is. If the lease is by a commercial or industrial undertaking then the 
purpose for which lease is taken has no relevance in considering whether el. (a) 
applies to it or not. In that event, what determines the issue is whether in the 
opinion of the State Government the industrial or commercial undertaking is, 
bona fide carrying on an industrial or commercial operation or not, and whe- 
ther the industrial or commercial operation bona fide carried on by it is ap- 
proved by the State Government to which exemption should be granted. If 
these two factors are present, then the lands held on lease by the industrial or 
commercial undertakings can be excluded from the operation of the sections 
mentioned therein. Similarly, in el. (c) the determining factor is whether the 
lease is held by a co-operative society. If they are so held by a co-operative 
society, then the next thing that has to be considered is whether the co-opera- 
tive society has for its objects the improvement of the economic and social con- 
B.L.R.—53. 
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ditions of the peasants, and ensuring the full and efficient use of the land for 
agricultural or allied pursuit, and also whether the co-operative society is one 
of the co-operative societies approved by the State Government as stated in 
el. (e) or not. If these factors. are. established, then all the lands leased by 
such co-operative societies get excluded from the operation of those sections. 
On the other hand, the determining factor in considering whether cl. (b) is 
‘applicable or not is the purpose of the lease. If the purpose of the lease is for 
cultivation of sugarcane. or growing of fruits or flowers or for the breeding of 
livestock, then it gets excluded. from the operation of those section§, whether 
the lessee is a body of person or persons. It is indeed true that the expression 
‘‘body and person’’ is used in their plurality ‘‘bodies or persons’’. But then 
that use can hardly be of any assistance to the petitioner because the clause 
starts with plurality of expression ‘‘Jeases’’. In other words, the clause 
speaks of ‘‘leases of land’’ and not ‘‘lease of land’’. That being the position, 
naturally the lessees would be bodies or persons. In our opinion, therefore, on 
the language of the various clauses themselves, it is not possible to accept the 
contention of Mr. Bhasme. 

We find support to the conclusion reached by us even in sub-s. (2) of 
s. 483A. That sub-section confers a further power on the State Government 
to direct by notification in the official gazette, that sections mentioned in the 
preamble of s. 43A shall not apply to leases of land obtained by any person 
for growing any other class of agricultural produce to which it is satisfied 
that it will not be expedient in the public interest to apply the said provisions. 
Reading the entire section as, a whole, it appears that the intendment of the 
Legislature is to exclude lands taken on lease by certain persons for certain 
purposes from, the operation of certain sections, and nothing turns on whe- 
ther the lease is taken by individual or group of persons or an association or 
a company incorporated under the Companies Act. A further support also 
is found in the language of s.°43B. The section empowers the revenue officer 
to determine the reasonable rent payable by the tenant of any land to which 
s. 43A applies. Sub-section (Z) of s. 43B confers a right on a tenant of such 
land to make an application. If the intendment of the Legislature was to ex- 
elude individual lessees from the operation of this sub-section, the expression 
would not have been ‘‘a tenant” in sub-s. (J) of s. 43B of the Act. Lastly, 
the view taken by us also finds support in the ratio of the decision in Dinkar 
Bandu Pachpande v. Janmahomed Pirmahomed’. Herein the contention 
raised was to claim protection under cl. (&) of sub-s. (7) of s. 483A it must 
be established that the lessee was an industrial or commercial undertaking. 
This contention was negatived by the learned Chief Justice in following 
words :— 

“...It will be seen that only clause (a) applies to lands held by industrial and 
commercial undertakings. Clause (b) is independent and is not governed by clause (a). 
It will therefore apply to all lands granted for the growing of fruits, even if they are 
not leased to any industrial or commercial undertaking”. 

The next contention raised by Mr. Bhasme is that even assuming that 
cl. (b) is applicable to cases where the lessee is an individual, the clause has 
application only where the period of the lease originally granted by the land- 
lord had not expired. According to Mr. Bhasme, cl. (b) has no application 
where the original period of lease has expired and the land is held by a 
tenant by virtue of the protection granted to him under the Act. The argu- 
ment is founded on the clause ‘‘leases of land granted’’ occurring in cl. (b) 
and definition of ‘tenant’ in s. 2(J8) of the Act. That definition reads: 

“tenant means a person who holds lands on lease and includes— 

“(a) a person who is deemed to be a tenant under section 4; i 

' (b) a person who'is a protected tenant; and i 


1 (1960) Special Civil Application No. 276 J. on July 13, 1960 (Unrep.). 
of 1960, desided by Chaimani . J. & Tarkunde, . - 
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(c) a person who is a permanent tenant; 

and the word ‘landlord’ shall be construed accordingly;” 
According to Mr. Bhasme, a person who is a deemed tenant, a person who is a 
protected tenant, and a person who is a permanent tenant, is not’a person who 
holds land on lease from the landlord. Clause (b) speaks only of persons who 
hold land on lease from the landlord. It is difficult to accept the argument of 
Mr. Bhasme that a person who is deemed to be a tenant, or a protected tenant 
or a permanent tenant, is not a person holding land from the landlord. A 
tenancy by its very nature must originate in a contract between the landlord 
and a tenant, regarding the holding of the land. After the contract comes 
into being, no doubt the Act has granted protection as against termination 
and the quantum of rent, but the Act nowhere provides for formation of a 
tenancy otherwise than a tenant holding the land from his landlord. Further, 
in sub-s. (7) of s. 43B, the right conferred is on a tenant to make an appli- 
cation for determination of reasonable rent. There is no reservation in this 
sub-section excluding a protected tenant, or a permanent tenant, or a person 
deemed to.be a tenant. 

It is next contended that for attracting the provisions of s. 43A, it must be 
proved by the landlord that the agreement specifically provides that the lease 
was for cultivation of the sugarcane or for the growing of fruits or flowers 
or for breeding of livestock, and further it must also be established 
that the agreement was to grow sugarcane etc. in the entire land leased out 
and not in part thereof. It is indeed true that on the language of el. (b), it 
has to be established that the lease granted was for cultivation of sugarcane 
or for growing fruits and flowers etc. But it nowhere specifically mentions 
that the purpose of lease must be specifically mentioned either in the instru- 
ment of lease or that the lease must be for cultivation of sugarcane ete. in 
the entire field. On the other hand, in our opinion, what is required to be 
established on material evidence is whether there was a lease; and whether 
the lease was for cultivation of sugarcane or growing of fruits or flowers. In 
each case, it would depend on the evidence, whether the lease has been for 
cultivation of sugarcane or growing of fruits or flowers ete., and that would de- 
pend on the nature of cultivation. We are informed that the cultivation of 
sugarcane can never be in the entire field, but cultivation of sugarcane is 
always carried on by rotation in parts of the field. It would, therefore, de- 
pend on the facts of each case, and it would be for the Courts of fact to reach 
a conclusion on the evidence available to it whether the lease has been for cul- 
tivation of any particular crop or not. Nothing would turn on whether the 
agreement was to grow that crop in the entire field or not. The analogy of 
the decision in Vinayak Gopal v. Laxman Kashinath? affords an answer to the 
other argument of Mr. Bhasme that the agreement of lease must be expressly 
in terms that the lease was for cultivation of sugarcane ete. One of the ques- 
tions that arose for consideration in that case was whether the lease in ques- 
tion attracted the provisions of s. 6(/) of the Rent Act. That section applied 
to premises let for residence, education, business, trade or storage. In the in- 
strument of lease, the purpose was not expressly mentioned, and the conten- 
tion raised was that it was not open to establish by other evidence the purpose 
of lease. In other words, the contention raised was that to claim -protection 
of s. 6(/) of the Rent Act, it must be established that the instrument of lease 
expressly provided the purpose of the lease as one falling under various items 
mentioned in sub-s. (/) of s. 6. Repelling the contention, it was observed 
(pp. 594, 595). 

“«...Normally the purpose of the lease can be determined from the terms of the 
document itself. If the instrument of tenancy specifically and clearly declares the pur- 
pose of the lease, there can be no difficulty in deciding whether the lease falls under 
s. 6(1) or not. If the instrument of lease is silent as to the purpose, then it would be 


2 (1956 58 Bom. L.R. 582. 
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permissible to allow evidence aliunde in regard to the said purpose and the purpose 
can. be determined in the light of such evidence. In such cases, it would be permissible 
and. legitimate for the Court to look at evidence concerning the user of the premises 
by the tenant in order to determine the purpose of the lease”. 

The aforesaid principle laid down in Vinayak Gopal v Laxman Kashinath, in 
our opinion, is equally applicable to the facts of the present case, and is a com-. 
plete answer to the contention raised. by Mr. Bhasme. Mr. Bhasme also argued 
that on the construction.of the instrument of lease filed in this case, it cannot 
be’ ‘said that the lease was for cultivation of sugarcane. In our opinion,’ it 
would not be open to the petitioner to raise this contention in this petition. 
Whether the lease is for cultivation of sugarcane or not is purely a question 
of fact, and it is for the Courts of facts to consider that question. Reading 
the leases also, it is not possible to hold that the conclusions to which the re- 
venue Courts of facts have reached are not warranted or wholly unjustifiable. 

To appreciate the last contention, few more facts need be stated. It appears 
that the reasonable rent had been fixed in all these cases under s. 12 of the 
Tenancy Act as it then stood. The orders fixing the reasonable -rent were 
made sometime in the year 1952-538. Sub-section (5) of s. 12 provided that 
the reasonable rent fixed under s. 12 would hold good for a period of five 
years, and would not be called in question during that period. It appears 
that the applications made by the landlord under s. 43B of the Act for fixation 
of reasonable rent were filed before the expiry of the said period of five years. 
On these ‘facts, Mr. Bhasme contends that these petitions would not be tenable 
because sub-s. (5) of s. 12 provided that the orders made under this section 
were good for a period of five years. The opening clause in the preamble to 
s. 43B, in our opinion, is a complete answer to this contention. The right con- 
ferred on the landlord as well as on the tenant to make an application under 
s..43B is ‘notwithstanding aay agreement, usage, decree or order of a Court 
or any other authority’’, and that being the position, the order made by the 
revenue authorities under `s. 12 would not come in the way of the landlords 
to make an application under s. 48B. These are all the contentions raised by 
Mr. Bhasme, and for the reasons stated above, in our opinion, we find it diff- 
cult to accept any of them. The applications are liable to be dismissed. 

In the result, the rules in all these petitions- aré discharged. We however 
make an order of only one set of costs, for respondents only. Mr. Rane, who 
appeared for the intervener-State Government and had supported the respon- 
dents-landlords, has not pressed for his costs. 


Applications dismissed: rules discharged. 





CRIMINAL REFERENCE. 


Before Mr. Justice Shah. 


GOPAL SITARAM MAHASHABDE v. THE STATE.* 

Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 26 
-Whether landlord bound to send rent receipt to tenant—Rent remitted by tenant 
to landlord by money-order—-Landlord acknowledging receipt of money by signing 
money-order coupon—Such acknowledgment whether receipt of rent within 8. 26. 


The only situation contemplated by s. 26(1) of the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947, is that the tenarti or his representative should 
go to the landlord to give his rent in cash and the landlord at the time of re 
.ceiving the amount of rent should give a written receipt in the form prescribed by 
the rules. The landlord is not expected to send the rent receipt to the tenant either 
by registered post or otherwise. 


* Decided, July 3, 1963. Orıminal Reference No. 19 of 1963. 
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Acknowledgment by the landlord of the receipt of money sent by his tenant by 
signing the money-order coupon, in the absence of any words showing that the money 
was received in payment of rent, does not operate as a receipt in respect of rent 
due from the tenant within s. 26-of the Act. 

Tue facts appear in the judgment. 


C. C. Vaidya, Assistant Government Pleader, for the State. 
se ae A. Jahagirdar, for the opponent. » 


oe J. In this reference the learned Additional Sessions Judge, Nasik, 
recommends that the convictionrof the accused Gopal Sitaram Mahashabde 
under s. 26(2) of the Bombay Rents, Hotel and Lodging House Rates Control 
Act be set aside for the reasons given by him in his judgment dated February 
13, 1963. 

It appears that the complainant was one of the tenants of the accused land- 
lord. It was alleged by the complainant that he used to remit rent to the 
landlord by money order in respect of the premises occupied by him as.a 
tenant, but the landlord failed to give any receipt in respect of any of the 
rents so remitted by him. There was some correspondence between the com- 
plainant and the accused right from January 5, 1961, in this connection. In 
course of this correspondence the complainant insisted that the accused should 
send the rent receipts by registered post. The accused, on the other hand, 
contended that he was not bound to send any such receipts by registered post, 
but that he was prepared to give him receipts for the rents received by him 
and that the complainant himself should arrange to get those receipts from 
him. This controversy between the complainant and the accused continued 
down to the end of March 1962, yet the landlord would not send any rent re- 
ceipt to the complainant by registered post as ¿desired by the tenant. The 
complainant, therefore, filed a complaint against ‘the accused on May 17, 1962, 
in the Court of the learned Judicial Magistrate, First Class, at Nasik, "charg. 
ing the accused with an offence under s. 26(2) of the Rent Act. The accused 
contended that he had never refused to give the receipts in respect of the rents 
received by him by money-order as required by s. 26(/) of the Rent Act, that 
he was not bound to send any such receipts by registered post as required by 
the complainant and that, therefore, he had not committed any offence under 
s. 26(2) of the Rent Act. The learned Magistrate was of the view that even 
if the accused could not send the rent receipts to the complainant by -re- 
gistered post because it involved him in some expense, he should have certainly 
sent them under certificate of posting and that since he had not done it, he 
was guilty-of the offence charged against him. In the result, he convicted. the 
accused and sentenced him to pay a fine of.Rs. 25 for each of the three ‘months, 
namely, January, February and March, 1962. Against this order of convic- 
tion and sentence, the accused- landlord filed a revision application in the 
Sessions Court at Nasik. At. the hearing of this application, the learned Addi- 
tional Sessions Judge thought that there was sufficient compliance with the 
requirements of the Act on the part of the accused since be had signed the 
acknowledgement coupons attached to the money-orders received by him. He 
was further of the view that in the present case it was impossible for the ac- 
cused to comply with the terms of s. 26(/) of the Rent Act. In other words, 
the learned Judge thought that since the rents were sent by the complainant 
to the accused by money-order and receipts in respect thereof were required to 
be given at the time of receipt of rents, it was impossible for the accused to 
give such receipts at the time when he received the rents. The learned J udge 
was further of the opinion that since s. 26 (2) of the Rent Act did not require 
the landlord to do anything more than to ‘give’ the receipts for the rents re- 
ceived by him, he was not bound to send them either *by registered. post -as 
required by the complainant or under certificate of posting’ as suggesttd’ by 
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the Magistrate. For these reasons, the learned Judge has made this reference 
to this Court with a recommendation that the order of conviction and sent- 
ence passed by the learned Magistrate be set aside. 

The learned Assistant Government Pleader, Mr. Vaidya, opposed this re- 
ference and sought to support the order of conviction passed by the learned 
Magistrate on the ground relied upon by the latter. Now, s. 26 of the Rent 
Act runs as follows: 

“(1) Every landlord shall give a written receipt for any amount at the time when 
such amount is received by him in respect of any premises in such form and in such 
manner as may be prescribed. 

(2) Any landlord or person who fails to give a written receipt for any amount 
received by him in respect of any premises shall, on conviction, be punishable with 
fine which may extend to one hundred rupees.” 

On a true construction of sub-s. (7) which uses the word ‘give’, it seems to 
me that the only situation contemplated by the Legislature while enacting this 
sub-section was that the tenant or his representative should go to the landlord 
to give his rent in cash and the landlord at the time of receiving the amount 
of rent should give a written receipt in the form prescribed by the rules. The 
sub-section does not contemplate the case of a tenant remitting the rent by 
money-order. If the Legislature had intended to provide for such a contin- 
gency, it could have certainly used some other appropriate word or words in 
the sub-section with regard to the passing of the receipt by the landlord in 
respect of the rent so received by him. Since, however, the sub-section uses 
the word ‘give’, the landlord cannot be expected to ‘send’ the rent receipt to 
the tenant either by registered post or otherwise. It must be noted that the 
section is a penal one and, therefore, it has necessarily to be coustrued strictly. 
The learned Assistant Government Pleader Mr. Vaidya contended that the 
word ‘give’ must be construed to meet the other contingency mentioned above 
as well so as to compel the landlord to ‘send’ the receipt by registered post or 
otherwise as might be required by the tenant. I am afraid, that contention 
cannot be accepted. ‘‘To give’’ and ‘‘to send’’ have got different meanings 
altogether in the English language; ‘‘giving’’ is not ‘‘sending,’’ nor is ‘‘send- 
ing” ‘‘giving,’’ nor does the word ‘give’ include what the word ‘send’ means. 
The two cannot stand together at all. The learned Judge in his reference has 
relied upon this construction of the section, and, in my opinion, the construc- 
tion put upon it by him is perfectly justified. 

The learned Judge has, however, stated that there was substantial compliance 
with the provisions of the section by reason of the accused-landlord having 
signed the money-order coupons in acknowledgment of the receipt of the 
money. I wonder very much how such acknowledgment in the absence of any 
words showing that the money was received in payment of rent would operate 
in law as a receipt in respect of rent due from the tenant. The section speci- 
fically requires a landlord to give receipt in respect of the rent received by him 
in the prescribed form. Merely putting one’s signature on the money-order 
form indicating that one has received the money specified in that form can- 
not amount to the slightest compliance, much less substantial, with the require- 
ments of the section. In other words, it does not partake of any of the 
elements which constitute the receipt in the prescribed form. In my opinion, 
therefore, the reference of the learned Judge on this ground cannot be ac- 
cepted. 

The learned Judge further thought that when the landlord received the 
money-order in respect of rent from the complainant, it was not possible for 
him to comply with the requirement of the section since even though he might 
be prepared to give the receipt as required by that section, there was no one 
to receive it on behalf of the tenant. There is good deal of foree in this view 
of the learned Judge, because obviously, the postman who brings the money- 
order is not authorised to receive the rent receipt from him on behalf of the 
tenant sending the money-order. What the section contemplates is that the 
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landlord shall give receipt to the person from whonr he receives the amount 
of rent, and obviously, such person could not be any other than the tenant him- 
self or his representative. This view of the learned Judge seems to be justi- 
fied, both on the facts of the case as well as on the construction of s. 26(/) 
of the Rent Act. 

In the result, the Reference is accepted and the order of conviction and 
sentence passed by the learned Judicial Magistrate is set aside. Fine, if paid, 
to be refunded to the accused. 

° Reference accepted. 


CRIMINAL APPELLATE. ` 


Before Mr. Justice Shak. 


STATE v. SHRINIWAS B. SONI.” 

Bombay Municipal Boroughs Act (Bom, XVIH of 1925), Secs. 94(1), 96, 99, 193A—Scope 
of s. 94(1) whether limited to point of time when goods chargeable to octroi intro- 
duced within octro limits—Non-compliance of notice calling for information under 
s. 94(1) whether an offence punishable under s. 193A. 


The requisitions contemplated by s. 94(1) of the Bombay Municipal Boroughs Act, 
1925, can be made upon any person who has received or brought within, the octroi 
limits of a borough municipality any goods on which octroi is payable either at the 
time when the goods are introduced within the octroi limits or after they have pass- 
ed into the octroi limits. The scope of the section is not limited to a point of time 
when the goods chargeable to octroi are‘ introduced within the octroi limits of a 
borough municipality. 

State v. Keshawlal Virchand Sgah,* referred to. 

Non-compliance with a notice issued by the Chief Officer calling for certain in- 

formation under s. 94(1) of the Act is punishable under s. 193A of the Act. 


Tre facts appear in the judgment. 


C. C. Vaidya, Assistant Government Pleader, for the State. 
U. R. Lalit, for aceused No. 1. 


Suan J. The State has filed this appeal against the order of acquittal 
passed by the learned Special Judicial Magistrate, First, Class, for municipal 
cases at Sholapur, in favour of the accused Shriniwas B. Soni, who was charged 
with an offence under s. 94 read with s. 193A of the Bombay Municipal 
Boroughs Act, 1925. The case for the prosecution was that the accused was 
a yarn dealer doing business within the municipal limits of Sholapur. Sus- 
pecting that large number of bales ‘of yarn were imported by the accused and 
brought within the octroi limits of Sholapur Municipality without payment of 
octroi chargeable thereon, the Chief Officer of the Municipality by notice 
(exh. A) dated July 24, 1962, called upon the accused to supply to him in- 
formation about the number of bales of yarn imported by him during the 
_ period froth April 1, 1961, upto the date of the notice and other information 
in connection with those bales. The Octroi Superintendent reported to the 
Chief Officer on August 2], 1962, that no reply to the aforesaid notice was 
received from the accused. The Chief Officer then applied for necessary sanc- 
tion as required by the Municipal Boroughs Act to prosecute the accused and 
this sanction was obtained on August 27, 1962. The present complaint was 
then filed by the Municipal Prosecutor Narayan Keshav Shinde on September 

*Decided, August 20, 1963. Criminal Appeal Kolhapur, in Caso No. 3610 of 1962. 

No. 320 of 1963, agast the order of acquittal 1 (1962) Criminal Reference No. 77 of 1962, 


passed by AAQ. Siddiqui, Special Judicial decided By Chainani C. dJ., on December 10, 
Magistrate, First Olass, for Municipal Cases, 1962 (Unrep.).- 
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1, 1962, charging the accused with an offence under s. 94 read with s. 193A 
of the. Bombay Municipal Boroughs Act, 1925. The learned Magistrate was 
of the view that the notice issued by the Chief Officer dated July 24, 1962, was 
vague and that, therefore, the accused was not bound to send the information 
called for by that notice. The learned Magistrate accordingly held that the 
accused was not guilty of the offence charged against him and acquitted him 
thereof. It is against this order of acquittal that the State has filed the pre- 
sent appeal in this Court. 

In support of this appeal it was urged by Mr. Vaidya, the learned® Assistant 
Government Pleader, that the learned Magistrate was entirely in error in hold- 
ing that the notice by the Chief Officer was vague. He contended that the 
notice in question was given in strict compliance with the provisions of s. 94 
of the Bombay Municipal Boroughs Act and that the Chief Officer had not 
called for any particulars from the accused, which were not warranted by the 
terms of that section. In order to appreciate this contention it is necessary 
to reproduce the notice at this stage: 

“This is to inform you that you had imported the yarn bales within the limit of the 
Sholapur Municipality from 1-4-1961. It is suspected that the octroi duty on the same 
was not completely recovered. Hence the following information re: the imported yarn 
bales should be supplied to this Office for setting right the matter: 

1. Bale No. and Count, (2) The date on which the bale is mmported. (3) The price 
of the bale. (4) Bale number of the owner and the date and total amount. (5) Octrol 
receipt number, if octroi is paid or escort receipt number and date. 

The vouchers, receipts of octroi duty paid etc. for the above details and the other 
original papers and the account books be shown...” 

Now, s. 94 of the Bombay Municipal Boroughs Act, 1925, which authorises 
the Chief Officer or an Officer authorised by him in that behalf to call for cer- 
tain information with regard to imported goods on which octroi is payable, 
so far as material, runs as follows: 

“94,(1) A person bringing into or receiving from beyond the octroi limits of a muni- 
cipal borough any animal or goods on which octroi is payable shall, when required 
by an officer authorized in this behalf by the Chief Officer in so far as may be neces- 
sary for ascertaining the amount of tax chargeable,— 

(a) permit that officer to inspect, examine, weigh, and otherwise deal with such 
animal or goods; and 

(b) communicate to that officer any information and exhibit to him any bill, in- 
voice or document of a like nature, which he may possess relating to such animal or 
goods; i 

Ce): se? . 

It clearly appears from the wording of the section that not only an officer 
authorized by the Chief Officer but also the Chief Officer of the borough muni- 
cipality himself has power to call upon a person bringing into or receiving 
within the octroi limits of a municipal borough any goods on which octroi is 
payable to communicate to him any information relating to such goods, in 
order to enable him to ascertain the amount of tax chargeable on such goods. 
Such information in the present case would necessarily include the number of 
bales and the count of yarn. It will also inelude the date on which the bales 
were imported and the price of each bale. It will also include the number of 
the bill issued by the vendor of the bales together with its date and the total 
amount paid or payable in respect thereof. Such information, in case of any 
octroi having been paid, would also include the receipt number of each pay- 
ment and the date thereof. Thus, as far as the notice in the present case is 
concerned, the information specifically required to be furnished by the accused 
in respect of the bales alleged to have been imported by him during the period 
mentioned in the notice does not go beyond the scope of s. 94(7) of the Bom-, 
bay Municipal Boroughs Act.. It is, therefore, diffieult to understand as to 
how the learned Magistrate could be of the view that the notice issued by the 
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Chief Officer to the accused was vague. In my opinion, the learned Magistrate 
was not right in holding that the notice was vague and that, therefore,. the 
accused by failing to comply with that notice had not committed any offence 
under s. 193A of the Act. 


Mr. Lalit, the learned advocate for the accused, however, did not contend 
that the notice was vague as held by the learned Magistrate. His contention 
was that the provisions of s. 94(/) of the Bombay Municipal Boroughs Act 
only applied at the time of the introduction of the goods into the octroi limits 
af a municipal borough and that they would have no application after the 
goods had passed into the town within those limits either after or without 
making payment of octroi chargeable thereon. He urged that the Naka 
Karkun was a person authorized by the Chief Officer for the purposes of 
s. 94(1) by the bye-laws of the Sholapur Municipality and that, since the 
Naka Karkun could exercise the powers conferred by that sub-section only at the 
octroi naka where he would be on duty, the provisions of the section would 
not apply after the goods chargeable with octroi had passed into those limits. 
Mr. Vaidya, the learned Assistant Government Pleader for the State, invited 
my attention to a judgment of the learned Chief Justice in State v. Keshawlal 
Virchand Shah? and submitted that the contention raised by Mr. Lalit in the 
present case was impliedly answered by the learned Chief Justice in that case. 
It appears that in that reference the contention that was raised on behalf of 
the accused was that under s. 94(/) the municipality could call for informa- 
tion only with regard to the specific goods which had been imported and had 
no power to ask for information as to what goods had been imported. The 
learned Chief Justice did not accept that contention and observed as follows: 

“| ,.The better view, in my opinion, is that under clause (b) it is open to the muni- 

cipality to call for information in respect of goods, on which octroi is payable, that is, 
goods which are liable to payment of octroi. The municipality can, therefore, call for 
information even in respect of goods, which have escaped the tax and in respect of 
which the municipality does not possess all the information, so as to enable it to deter- 
mine the correct amount of tax chargeable.” 
These observations of the learned Chief Justice make it clear that the provi- 
sions of s. 94(/) of the Act can be availed of by the Municipality in cases 
where it is suspected that some goods chargeable to octroi had surreptitiously 
passed into the octroi limit of the Municipality. The decision of the learned 
Chief Justice would certainly imply that the powers conferred by s. 94(/) of 
the Act upon the Chief Officer can be exercised not only at the time when the 
goods chargeable to octroi are introduced within the octroi limits of the borough 
municipality but also after they have passed those limits and are received by 
the owner thereof in his shop or godown, as the case may be. Mr. Lalit, how- 
ever, contended that the point he had taken before me was not specifically taken 
before the learned Chief Justice in that reference and that, therefore, it was 
necessary that it should receive fullest possible consideration in this Court be- 
fore it could be finally decided. In my opinion, however, even after giving the 
fullest possible consideration to all the arguments advanced by Mr. Lalit in 
support of his contention with regard to the construction of s. 94(7) it is 
difficult to accept that contention. 

Section 94(/) does not refer to any particular point of time when the powers 
conferred by that section can be exercised. In other words, the sub-section 
does not say that the Chief Officer or the Officer authorised by him may eall 
for information envisaged by cl. (b) in relation to goods brought within the 
octroi limits of a borough municipality and chargeable to octroi only at the 
time of the introduction of those goods within the octroi limits of the muni- 
cipal borough. Wherever the intention of the Legislature was that something 
was to be done at the time of the introduction of the goods within the octroi 


1 (1962) Criminal Reference No. 77 of 1962, 1962 (Unrep.). 
decided by Chainani C. J., on December 10, 
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limits, it has specifically so mentioned. For instance, under s. 96 of the Act, 
which -provides penalty for evasion of octroi, it is specifically provided that 
any person who with the intention of defrauding the municipality, causes 


or abets the introduction of or himself introduces or attempts to éntro- ' 


duce within the octroi limits of the said borough... The offence contemplated 
by this section, it will appear, is committed at the time of the introduction of 
the goods which are liable to the payment of octroi within, the octroi limits 
of the municipal borough i.e. at the Octroi Naka itself. Similarly, s. 99 of the 
Act provides for keeping account current of any person, mercantilé firm or 
public body in lieu of levying octroi on introduction of goods by such person, 
mereantile firm or public body within the octroi limits of a borough munici- 
pality and in the course of the provision it refers to the time at which the octroi 
is paid. It says: 

“The standing committee, if it thinks fit, instead of requiring payment of octroi 

due from any person, mercantile firm or public body to be made at the time when the 
animals or goods wn respect of which the octroi is leviable are introduced within the 
octroi limits of the municipal borough, may at any time direct that an account~current 
shall be kept on behalf of the municipality of.the octroi so due from such person, firm 
or body...” 
From the words of this part of the section it will appear that the payment of 
octroi is to be made at the time of the introduction of the goods or animals 
within the octroi limits of the municipal borough. Here, again, there is a 
specific mention ofthe point of time at which the octroi chargeable on any 
goods is to be paid, that is to say, it is to be paid at the time of the introduc- 
tion of the goods within the limits of the municipal borough i.e. at the Octroi 
Naka. No such words or expressions are used in s. 94(/) of the Act. That 
sub-section refers only to the liability to comply with the requisitions of the 
Chief Officer or the officer authorized by him of a person bringing into, or re- 
ceiving from beyond, the octro1 limits of a municipal borough any animals or 
goods on which octroi is payable. It does not say that the requisitions con- 
templated by that sub-section can only be made at the time of the introduction 
of the goods or animals within the octroi limits at the Octroi Naka. The sub- 
section is worded in general terms and the requisitions contemplated by that 
sub-section can be made upon any person, who has received or brought within 
the octroi limits of a borough municipality any goods ‘on which octroi is pay- 
able either at the time when the goods are introduced within the octroi limits 
or after they have passed into the octroi limits, and the duty to comply with 
such requisitions is cast upon the person receiving such goods within the octroi 
limits or bringing them within those limits. 

Further, the expression ‘‘person receiving into octroi limits’, in my opinion, 
is a significant one. It cannot be said that every merchant doing business in 
a municipal borough should himself go to the Octroi Naka every time he im- 
ports goods from beyond the octroi limits for the purpose of his business, to 
bring them into the octroi limits of the town. He may be just sitting in his 
business premises and receive the goods which may be brought to him by his 
servants or agents by some means of transport. If the operation of s. 94(1) 
were to be confined only to the information being called for at the time of 
the introduction of the goods at the Octroi Naka, the expression ‘‘person re- 
ceiving the goods within the octroi limits’? would militate against that con- 
struction. In my view, therefore, the scope of that section cannot be limited 
tg a point of time when the goods chargeable to octroi are introduced within 
the octroi limits of the borough municipality. The construction contended for 
by Mr. Lalit would defeat the very purpose of the Act since it is well known 
that goods are frequently imported within the municipal limits without pay- 
ment of octroi. It is only with a view to meeting this contingency that sub- 
s. (1) of s. 94 of the Act empowers the Chief Officer and an .officer autho- 
rized by him to call for necessary information from the person who has brought 
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or received within the octroi limits goods on which octroi is payable but which 
has not been paid, in relation to such goods so as to enable him to ascertain 
the amount of tax chargeable on such goods. In my judgment, therefore, 
there is no substance in the contention raised by Mr. Lalit. 

It was next contended by Mr. Lalit that non-compliance with the notice 
issued by the Chief Officer to the accused did not amount to an offence so that 
it could attract the penalty provided in s. 193-A of the Bombay Municipal 
Boroughs Act. He urged that by non-compliance with the requisitions con- 
tained Mm the notice of the Chief Officer, the accused did not omit to do or 
“do any act in contravention of any provision of the Act or of any of the bye- 
laws made under the Act. In other words, his contention was that neither 
the notice of the Chief Officer nor the requisitions contained in that notice 
amounted to ‘‘a provision of the Act’’ and that, therefore, his client by fail- 
ing to comply with that notice had not committed any offence. In my opinion, 
there is no substance in this contention. Section 198A undoubtedly provides 
a penalty for whosoever does or omits to do an act in contravention of any 
provision of the Act. Whenever we speak of a provision of the Act, however, 
it would include anything required to be done by an appropriate authority in 
exercise of the power conferred by any of the provisions of the Act. Section 
94(1) empowers the Chief Officer of a borough municipality or an officer autho- 
rized by him to call for certain information “with regard to the goods imported 
by any particular person within the octroi limits for the purpose of ascertain- 
ing the amount of tax chargeable on such goods, and it also imposes a duty 
upon such person to supply such information. This is certainly a provision 
of the Act, and it is in exercise of the power conferred by that provision that 
the Chief Officer issues a notice upon any such person calling upon him to 
supply information falling within the terms of the section. Such notice would 
be tantamount to a provision of the Act itself, and if such person fails to 
comply with that notice and does not supp¥y the requisite information, he 
would be said to have omitted to do an act in contravention of the provision 
of the Act. Accordingly, it is not possible to accept Mr. Lalit’s contention 
and the accused would certainly be held guilty of having failed to comply with 
the Chief Officer’s notice and punishable under s. 198A of the Act. 

In the result, the appeal will be allowed. The order of acquittal passed by‘ 
the learned Magistrate shall be set aside and the accused shall be convicted of 
the offence under s.94 read with s. 193A of the Bombay Municipal Boroughs 
Act, 1925, and sentenced to pay a fine of Rs. 30 in default to suffer simple 
imprisonment for ten days. Appeal allowed. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Abhyankar. 


NAMDEO CHIMNAJI TAPRE v. GOVINDDAS RATANLAL BHATIA.* 
Representation of the People Act (XLIII of 1951), Seca. 33, 36, 100, 117—Conduct of Elec- 
tion Rules, 1961. Rule 4; Form 2B—Whether necessary to enter surname of candi- 
date in nomination form presented under s. 33(i)—Defect in nomination paper not 
affecting identity of candidate whether substantial defect within s. 36(4)—One de- 
posit made for election petition filed by more than one petitioner whether sufficient 
compliance with requirements of s. 117. $ 
Form 2B prescribed by the Conduct of Election Rules, 1961 does not require that 
the surname of the candidate should be mentioned therein. Therefore, a nomination 
form presented under s. 33(1) of the Representation of the People Act, 1951, which 
does not contain the surname of the candidate is not thereby rendered invalid. 


Decided, July 11, 1963. al No. 57 of trict Judge), Election Tribunal at Buldana, in 
1963, against the decision of T Aney (Dis- Election Case No. 1 of 1962. 
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If the identity of the candidate is once established any other defects in the nomina- 
tion’ form not affecting the identity would be clerical or technical defects and not 
substantial defects within the meaning of s. 36(4) of the Representation of the People 
Act. 

Rangilal v. Dahu Sao, Dev Kanta v. Kusharam Nath’ and Karnail Singh v. Election 
Tribunal, Hissar,’ referred to. 

Though there may be more than one petitioner to an election petition, so long as 
one deposit is made for the election petition, the election petitioners would comply 
with the requirements of s. 117 of the Representation of the People Act. 


Tus facts appear in the judgment. 


VY. R. Manohar, B. A. Sohom and D. K. Khamborkar, for the appellants. 
B. R. Mandickar, for respondent No. 1. 


Korvan J. This is another election appeal. It relates to the election to 
the Maharashtra Legislative Assembly from constituency No. 164 of Kham- 
gaon, including Khamgaon town. 

The following dates out of the programme announced for the election are 
material for our purposes: . 


(i) The last date for filing of nominations was .. 20th January 1962. 

(ii) The scrutiny of nominations was to take place on .. 22nd January 1962. 

(iii) The date on which the poll was to be taken was .. ` 22nd February 1962. 

(iv) Counting took place on Š ms .. 26th and 27th February 1962. 
(v) The result was declaredon .. 27th February 1962. 


At all material times during the process of election the Returning Officer and 
the Election Officer under the Representation of the People Act, 1951, were 
one and the same person, Mr. M. B. Lawale. 

Respondents Nos. 1 to 6 to this appeal were candidates for election and 
respondents Nos. 7, 8 and 9 had filed nomination papers for election but their 
nominations came to be rejecte@® and several of the grounds taken in the elec- 
tion petition pertain to the rejection of these nominations. As to the candi- 
dates who stood for election the number of votes obtained by each were as 
under :— 


Name Number of votes Party for whioh 
obtained stood 
Respondent No. 1 Govinddas Ratenlal Bhatia 33,238 Congress 
(who has given evidence in this case as R.W. 5). 
Respondent No. 2 Tukaram Ganpat Kumar 21,319 Peasanta and Workers 
{who has given evidence in this case as P.W.5). (S.M. Samit2). 
Respondent No. 3 Bhaskar Sangrao Deshmukh 301 Jan Sangh, 
Respondent No. 4 Krishnarao Ganpatrao 1,730 Nag-Viderbha Andolan 
Deshmukh. Samiti 
Respondent No. 5 Vithalrao Amrita Wankhede 1,047 Independent 
Respondent No. 6 Purshdttam Sheoram candidates 
Shekdar. ' 563 


As a result of the poll, respondent No. 1, Govinddas Ratanlal Bhatia, was 
declared elected, and the petition out of which the present appeal arises chal- 
lenged his election. 

The election petition was presented by the two appellants Namdeo Chimnaji 
Tapre and Namdeo Wakuji Arap. They claimed to be electors within the 
meaning of s. 81 of the Representation of the People Act. They alleged several 
grounds on which they claimed that the election of respondent No. 1 ought 
to be declared void. The principal ground was that the nomination papers 
of respondents Nos. 7 to 9 which had been rejected by the Returning Officer 
were improperly rejected and the election was consequently liable to be set 
aside under s. 100 of the Act. The second ground was that there were several 
contracts entered into with the State Government by respondent No. 1 in the 


1 [1962] A.LR. 8.0. 1248, 3 (1954) 10 E.L.R. 189. 
2 [1961] LER. 8.C. 1125. 
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course of his business. One such contract was for the supply of printed lists 
of voters for this same election. The other contract was for providing trans- 
port for under-trial prisoners and/or convicts between Buldana jail and other 
places in the district. According to the petitioners, the. subsistence of these 
contracts worked a disqualification under s. 7(@) of the Act disentitling res- 
pondent No. 1 from standing. 

Respondent No. 1 raised a number of pleas in answer and he denied the fact 
that he yas the owner of the particular press known as ‘‘Dinkar Mudranalaya’”’ 
of Khamgaon, in which the voting lists were printed. According to the peti- 
tioner, he was a partner along with several other persons. In connection with 
the second objection, respondent No. 1’s stand was that the rejection of the 
nominations of respondents Nos. 7, 8 and 9 was proper. Respondent No. 7 
did not put in appearance and was throughout ex-parte. Respondents Nos. 8 
and 9 filed their written statements but it does not appear that thereafter they 
took part in the trial of the election petition. 

Now, it is unnecessary here to state the respective pleadings of the parties 
upon all the issues which were framed by the Election Tribunal, because after 
some arguments Mr. Manohar on behalf of the appellants has with discrimina- 
tion confined himself to the two important grounds which we have referred to. 

The first ground argued is as to the rejection of the nomination paper of 
respondent No. 8 by the Returning Officer Mr. Lawale. It is not in dispute 
that the nomination paper of respondent No. 8 Bhiku Ambuji Shegaonkar was 
presented by the candidate in person on January 19, 1962. There is a dis- 
pute as to what happened on the date of presentation and as to whether the 
Returning Officer at all scrutinized the nomination paper or asked him to 
appear on a subsequent day, but it is clear that he passed a written order on 
January 22, 1962, which is endorsed on the reverse of exh. 125. That order 
was as follows: 

“In accordance with the provisions contained in “Sec. 36 of the Representation of the 
People Act 1951, I examined and scrutinised this Nomination paper and order as below:— 
There is a difference in the surnames of both the candidate and his proposer as com- 
pared with the voters’ list. Hence this Nomination paper is illegal and invalid and is 
being declared as such.” 
It is that order with which we are here coucerned. 

The objection which was upheld to the nomination of respondent No. 8 was 
that there was a difference between the surname mentioned in the nomination 
paper and the voting list in the ease of both the candidate and his proposer. 
In the nomination paper the names were as follows: 

Candidate. Proposer. 
ara, tacit attrac art arash ATR 
The list of voters is at exh. 36 and according to the candidate and respondent 
No. 1 these names were covered by entries Nos. 390 and 427 in the list of 
voters. So far as respondent No. 8 is concerned, the relevant entries are from 
682 to 691, which are as follows: 


ATH AIT AT Haart aia gee fear eft aa 
ER 3a h mg TS g 43 
&CR F amar q. aT, ef YE 
cY 3RR RTT TTT n 3 R33 
EN n i TATA TST ” g R? 
RER A aiaa S. SCT, eft 43 
AC) Row eat aes j g ue 
RCC Joh siah ATT 3 g Re 
BCR ii THAT. aT, cat Ro 
geo. Row ary age " k ¥? 
RRR j amarg a. E ri ef 34 
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So far as the proposer Honaji is concerned, the entries are from Nos. 423 to 
427 in the electoral roll for ward No. 11, which are as follows: 


HHT ATT AR HAST aia gar frar aft ay 
BRR Ree warfare add gaia g R? 
xY E warg a. aA ọpọ eat Kg 
BRA RRR aa arate n g Ba 
¥RE ù mait a. TA z cat . 24 
¥RG Rez aan want p g qu 


It will be noticed that the surname as mentioned in the nomination paper of 
the candidate as well as of the proposer is Shegokar, whereas, according to 
the findings, in the list of voters it was ‘‘Tayade’’ in the case of respondent 
No. 8 and ‘‘Sukhale’’ in the case of the proposer Honaji. Now, it was argued 
on behalf of the petitioner that this difference has arisen because of the ditto 
sign ‘‘ »%* ” which is mentioned against the other names of persons above 
the respective entries pertaining to respondent No. 8 and the proposer. Ac- 
tually there is no surname as such mentioned in the voting list against the 
name of respondent No. 8 or the proposer, but where the surname ought to 
be there is the ditto sign. 

It was also the case of the petitioner that no one had challenged the identity 
of the candidate and no one stated that the name mentioned in serial No. 690 
did not pertain to respondent No. 8. It was alleged that the surname of res- 
pondent No. 8 is not ‘‘Tayade’’ and that there is no ‘‘Bhiku Ambuji Tayade”’ 
in Ward. No. 13 in house No. 307 appertaining to the entry in the roll It 
was specifically averred that the entry No. 690 in the roll related to respon- 
dent No. 8. According to the petitioner, the Returning Officer failed in mate- 
vial respects in the performance of his duties. He should have scrutinized 
the nomination paper forthwith when it was presented under s. 33(4) of the 
Act, which he failed to do. Another stand which the petitioner has taken in 
the petition is that the surname is not essential to be mentioned in the nomina- 
tion paper, nor is it any part of the name of the candidate as prescribed by 
the rule, and therefore there was no substantial error in the nomination paper 
upon which it could possibly have been rejected by the Returning Officer. 
Paragraph 6(d) of the petition is in this respect of some importance because 
it was argued that it has at no stage been controverted in the reply filed by 
respondent No. 1, and para. 6(D) alleged:. i 

“It is submitted that Shegokar is not a surname. Number of residents of Shegaon 
call themselves Sheogaonkar or Sheogokar. The mention of surname in voters’ lists is 
redundant and is not prescribed by statute. , Similarly mention of surname in nominas 
tion paper is redundant and unnecessary.. 

In reply respondent No. 1 dealt vith these allegations in the petition in 
para. 6 of the written statement. It was urged that respondent No. 1 has 
not specifically denied these allegations in the petition. The respondent con- 
tended that para. 6 of his written statement was sufficiently specific. Para- 
graph 6 begins with the statement ‘‘The contents of para. 6(a)(b)(e) are de- 
nied’’, and then follows a detailed statement. Reading the paragraph it does 
appear that he had not controverted the allegations in para. 6(D) of the peti- 
tion specifically. Myr. Mandlekar on behalf of respondent No. 1 pointed to 
several allegations in para. 6 of the written statement to which we shall refer 
when we consider the arguments, but it is clear that directly para. 6(D) of 
the petition has nowhere been denied or otherwise answered. 

Now, so far as the Election Tribunal is concerned, it found upon a considera- 
tion of s. 383(7) and (4); s. 86(Z), (2) and (4) and the rules that the mention 
of the surnames in the nomination paper is not a requirement of the law. The 
necessary finding is as follows: 

“There can thus be no doubt that surnames did not at all constitute an essential re- 
quirement of the description of voters in the electoral roll.” 
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But then the Election Tribunal went on to say that ‘‘if the surnames are men- 
tioned they cannot just be ignored as a total superfluity” and that because 
they are mentioned in the nomination form of respondent No. 8 they ‘‘are 
bound to subscribe to the identity of the persons’. The Tribunal thereafter 
held that the ‘‘discrepancy in the surname could not possibly be regarded as 
trivial or inconsequential. Indeed, it pointed to the persons of different fami- 
lies altogether.’’ 

So far 3s the procedure for the receipt of the nomination papers by the 
Returning Officer and his scrutiny thereafter are concerned, the Tribunal has 
found that on the ‘date of presentation the Returning Officer did not check the 
nomination paper of respondent No. 8. From its finding it is clear that it 
accepted the petitioners’ contention that there was no objection taken to the 
identity of respondent No. 8 as being the correct person described in the 
nomination paper. It also accepted as a fact that the nomination papers, 
exhs, 125 and 126, were duly signed and presented before the Returning Officer 
by respondents Nos. 8 and 9. The Tribunal, however, held that the nomi- 
nation papers were properly rejected because it took the view that the omis- 
sion to mention the correct surname was of a substantial character. 

Mr. Manohar on behalf of the appellants has urged that in the first place 
there was no substantial defect in the nomination paper and that it was really 
a defect or an inadvertent error which has crept in the voting list. Because 
of that it has been made to appear that the nomination paper was defective. 
In any case he urged that a surname was not essential to the validity of the 
nomination paper either as a matter of practice or in law. He strongly criti- 
cized the action of the Returning Officer and the procedure which he followed 
before he passed his order rejecting the nomination of respondent No. 8. Ac- 
cording to him, the procedure followed by the Returning Officer infringed both 
ss. 33 and 86 of the Act and the rules, and it was in consequence of the wrong 
procedure which he followed that the wrong ofder came-to be passed. 

Before we turn to the contention raised on behalf of the appellants, it is 
necessary to refer to certain provisions of the Representation of the People 
Act. The objection, as it has been pressed before us, is founded on the provi- 
sions of s. 100(/)(c) of the Act which says: 

“100. Grounds for declaring election to be void—(1) Subject to the provisions of 
sub-section (2), if the Tribunal is of opinion—... 

(c) that any nomination has been improperly rejected;.. 

the Tribunal shall declare the election of the returned candidate to be void.” 
There is nothing in sub-s. (2) which affects this particular clanse of s. 100(I ). 
As to the nomination of candidates, provision has been made in Chapter I, 
Part V of the Act, and s. 32 provides that any person may be nominated as. a 
candidate for election to fill a seat if be is qualified to be chosen to fill that 
. seat under the provisions of the Constitution and the Act. Then follow the 
provisions of s. 33, dealing with the manner of presentation of a nomination 
paper and the requirements of a valid nomination, and for the purposes of 
the point raised before us, sub-ss. (J) and (4) are material. They provide as 
follows: 

“33. Presentation of nomination paper and requirements for a valid nomination. — 
(1) On or before the date appointed under clause (a) of section 30 each candidate shall 
either in person or by his proposer, between the hours of eleven o’clock in the forenoon 
and three o’clock in the afternoon deliver to the returning officer at the place specified 
in this behalf in the notice issued under section 31, a nomination paper completed in 
the prescribed form and signed by the candidate and by an elector of the constituency 
as proposer.... 

(4) On the presentation of a nomination paper, the returning officer shall satisfy 
himself that the names and electoral roll numbers of the candidate and his proposer as 
entered in the nomination paper are the same as those entered in the electoral rolls: 

Provided that the returning officer shall permit any clerical or technical error in 
the nomination paper in regard to the said narhes or numbers to be corrected in order 
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to bring them into conformity with the corresponding entries in the electoral rolis; and 
where hecessary, direct that any clerical or printing error in the said entries shall be 
overlooked.” 

Section 36 of the Act makes provision for a scrutiny of nominations by the 
Returning Officer, and since several of the actions of the Returning Officer in 
this case (Mr. Lawale) have been challenged before us, it is worthwhile re- 
producing here the material provisions of s. 36. They are sub-ss, (Z), (2) 
and (4) as follows: x 

“36. Scrutiny of nominations. —(1) On the date fixed for the scrutiny of nomina- 
tions under section 30, the candidates, their election agents, one próposer of each candi- 
date, and one other person duly authorized in writing by each candidate, but no other 
person, may attend at such time and place as the returning officer may appoint; and 
the returning officer shall give them all reasonable facilities for examining the nomina- 
tion papers of all candidates which have been delivered within the time and in the 
manner laid down in section 33. 

(2) The returning officer shall then examine the nomination papers and shall decide 
all objections which may be made to any nomination, and may, either on such objection 
or on his own motion, after such summary inquiry, if any, as he thinks necessary, reject 
any nomination on any of the following grounds:— 

(a) that on the date fixed for the scrutiny of nominations the candidate either is hot 
qualified or is disqualified for being chosen to fill the seat under any of the following 
provisions that may be applicable, namely:— 

articles 84, 102, 173 and 191, and 

Part II of this Act, or 

(b) that there has been a failure to comply with any of the provisions of section 33 
or section 34; or 

(c) that the signature of the candidate or the proposer on the nomination paper is 
not genuine. ... 

(4) The returning’ officer shall not reject any nomination paper on the ground of 
any defect which is not of a substantial character.” 

The provisions of sub-s. (J) of s. 33 require that each candidate shall on or 
before the last date for the presentation of nomination papers fixed under 
s. 80(a) either in person or by a proposer, deliver to the Returning Officer at 
the place specified in the notice issued under s. 31, a nomination paper com- 
pleted in the prescribed form and signed by the candidate and by the elector 
of the constituency as proposed. Sub-section (4) indicates what the Return- 
ing Officer is to do when the nomination paper is presented to him and it 
shows that he is required to satisfy himself on several questions. Of the several 
duties prescribed, the first is that he shall satisfy himself that the names and the 
electoral roll numbers of the candidate and his proposer, as entered in the 
nomination paper, are the same as those entered in the electoral roll. Then 
there follows a proviso which enjoins the second duty upon the Returning Of- . 
cer, and that is that he 

“shall permit any’ clerical or technical error in the nomination paper in regard 

to the said names or numbers to be corrected in order to bring them into conformity 
with the corresponding entries in the electoral rolls...” 
It seems that this requirement of the law was expressly made in order to ob- 
viate just such a mistake as has ocenrred in the present case, that is to say, 
a discrepancy between the names in the nomination paper and the correspond- 
ing entries in the electoral rolls; and the scope of the duty of the Returning 
Officer is indicated by the words ‘‘shall permit”. The proviso to sub-s. (4) 
further prescribes a third duty in the following words: 

“,..and where necessary, direct that any clerical or printing error in the said entries 
shall be overlooked.” 

So far as this duty is concerned, it is a duty enjoined upon the Returning 
Officer irrespective of whether the candidates or proposers or any other person 
asks for the correction. The difference between the second requirement and 
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the third is clear. The second requirement is directed to correcting errors in 
the nomination paper, whereas the third requirement contained in the proviso 
to sub-s. (4) of s. 33 is directed to overlooking any clerical or printing errors 
in the entries in the electoral roll. 

The Returning Officer has not been examined in this case by either party 
and the petitioners who are mere electors could obviously not be expected to 
know what transpired when the nomination papers were presented by any other 
candidateg. Thus, there is no evidence to indicate what happened when the 
nomination paper ‘of respondent No. 8 was presented to the Returning Officer. 
But sub-s. (4) of s. 33 requires that on presentation of the nomination 
paper the Returning Officer shall satisfy himself that the names and electoral 
roll numbers of the candidate and his proposer as entered in the nomination 
paper are the same as those entered in the electoral roll. Having regard to 
this mandatory provision and the duty cast upon the Returning Officer to 
satisfy himself on those particulars we should ordinarily have presumed that 
the Returning Officer performed his duty, but we shall presently show that 
in this case, there are clear indications that he did nothing at all at the time 
of presentation. 

The following are the indications on the record that he could not have per- 
formed any part of his duties under s. 33(Z) or (4). In the first place, the 
nomination form which was admittedly presented to him on January 19, 1962, 
does not bear any endorsement by him that he has scrutinized it or accepted 
it or rejected it. The only order he passed was three days later on the date 
of scrutiny. That order was passed on January 22, 1962, on the reverse of 
exh. 125 and he merely observed: 

“There is a difference in the surnames of both the candidate and his proposer ag 
compared with the voters’ list. Hence this nomination paper is illegal and invalid and 
is being declared as such.” 

No other ground of objection is mentioned for the rejection of the nomination 
paper. 

Now, it is clear that the only ground which the Returning Officer found on 
January 22, 1962, for rejecting the nomination paper was precisely the one 
ground on which he had to satisfy himself under s. 33 at the time of the pre- 
sentation of the nomination paper i.e. on January 1, 1962. Thus, if he had 
performed his duty under s. 33 at the time of presentation, the occasion to 
pass the order on January 22, 1962, would never have arisen. That, in our, 
opinion, is a sufficient indication that the Returning Officer did not scrutinise 
or look at the nomination paper at all on January 19, 1962, at the time it 
was presented, and so failed to discharge the duty prescribed under g. 33. 
There is also no evidence whatsoever that he performed that duty. 

Dealing with the provisions of these sections, in Rangilal v. Dahu Sao,’ 
Wanchoo J. observed (p. 1250) : 

“|,.The result of these provisions is that the proposer and the candidate are ex- 
pected to file the nomination papers complete in all respects in accordance with the 
prescribed form; but even if there is some defect in the nomination paper in regard to 
either the names or the electoral roll numbers, it is the duty of the returning officer to 
satisfy himself at the time of the presentation of the nomination paper about them 
and if necessary to allow them to be corrected, in order to bring them into conformity 
with the corresponding entries in the electoral roll. Thereafter on scrutiny the re- 
turning officer has the power to reject the nomination paper on the ground of faflure 
to comply with any of the provisions of S. 33 subject however to this that no nomina- 
tion paper shall be rejected on the ground of any defect which is not of a substantial 
character.” 

The decision clearly indicates that it is the duty of the Returning Officer to 
serutinise the nomination papers on presentation and compare the entries in 
the nomination form with the entries in the voters’ list and permit corrections 
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to be made. That all this was done not at the time of the presentation of the 
nomination paper in this case but subsequently on January 22, 1962, shows 
that the Returning Officer did not perform his duties under s. 33 on the pre- 
sentation of the nomination paper. 

So far we have assumed that there was such an error as would vitiate the 
nomination form but that has been very strongly disputed on behalf of the 
appellants by Mr. Manohar. Turning then to the merits of the controversy, 
it has to be noticed first of all that the objection itself did not emanate from any 
of the rival candidates or their election agents or any third person but it was 
raised suo motu by the Returning Officer himself. The Tribunal has found 
that at the time the order on the reverse of exh. 125 was passed, respondent 
No. 8 was not present. As to that we shall have something to say presently, 
but it was argued before the Tribunal that the objection was raised suo motu 
by the Returning Officer and that he was not justified in-raising it himself. 
That was answered by the Tribunal by observing in para. 15: 

“The fact that no one objected to that identity did not at all absolve the Returning 
Officer from his duty to see that identity was satisfactorily established.” 

In making these remarks the Tribunal overlooked two things: 

(1) that the duty arose at the stage of presentation and at that stage the 
Returning Officer did not perform his duty. If he had performed his duty at 
the proper stage he would have been bound to order correction and the occa- 
Sion for rejecting the nomination may not have arisen; 

(2) that in this ease no one had disputed the identity as such. It was not 
respondent No. 1’s case before the Tribunal or before us that the candidate 
and the proposer in the disputed nomination were not the very persons whose 
names appear in the entries in the voting list at serial Nos. 690 and 427. 

Next, let us examine the view which the Returning Officer took in his ordor 
and how the Tribunal dealt wéth it. The consideration which is most impor- 
tant in our view we have already indicated. Even the Returning Officer did 
not hold in his order that in fact the identity of the candidate and his pro- 
poser had not been established or that it was at all in doubt. He did not 
hold that the candidate and his proposer were really not the persons mentioned 
in the voting list at entries Nos. 690 and 427 respectively. All that he held 
was that the surnames did not tally. In fact, there is no doubt or dispute in 
this case that respondent No. 8 was the very person who was covered by the 
entry at serial No. 690, and the proposer was the very person who was the 
person mentioned in the entry at serial No. 427. 

Next, so far as the findings of the Tribunal are concerned, there does not 
appear to be any clear finding upon the facts given by the Tribunal as to whe- 
ther identity was established or not. In dealing with this point the evidence 
of respondent No. 1 Govinddas at exh. 121 was referred to and the Tribunal 
quoted the following passage from that evidence: 

“I knew respondents 8 and 9 by names. When their nomination papers came for 
eonsideration, I had no doubt that these nomination papers were theirs.” 

As to this evidence the Tribunal observed: 

“But it does not appear that he so expressed to the Returning Officer. In any case, 

the Returning Officer was not bound to act upon what the respondent No. 1 felt about 
the matter. Satisfaction of identity was essentially a subjective experience and the Re- 
turning Officer could be hardly blamed for his inability to obtam such satisfaction in 
the absence of the persons concerned.” 
Now, it may be noticed that this is the only finding which the Tribunal has 
given on the question of identity and it does not amount to a finding that the 
persons mentioned in entries Nos. 690 and 427 were not the persons who are 
mentioned in the nomination form. 

What is of greater importance is that the Tribunal has not disbelieved the 
evidence of respondent No. 1 Govinddas. On the other hand, it appears it 
has accepted it. The Tribunal’s reasoning, however, was that it did not appear 
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that respondent No. 1 had expressed his satisfaction regarding the identity 
to the Returning Officer. In other words, respondent No. 1 had not told the 
Returning Officer that he had no doubt about the identity of respondent No. 8 
and his proposer and it was clear to him. But what about the evidence given 
by Govinddas before the Tribunal? ‘There is no verdict upon that evidence 
and its credibility. It seems to us moreover that whether respondent No. 1 
stated it or not to the Returning Officer it was for the Returning Officer to 
have ascertained it at the time of presentation. We have already shown that 
at the preliminary stage when the nomination form was presented he made 
no inquiry whatsoever. His order does not show that he made any inquiry 
as to the identity at the subsequent stage. All that the order shows is that 
there was a difference in the surname of both the candidate and his proposer 
as compared with the voting list. In our opinion, that finding is a clear find- 
ing that there was only a clerical or technical error in the nomination paper 
and not that there was any substantial difference as to identity. 

Upon the evidence of respondent No. 1 as R.W. 5 it is clear that respondent 
No. 8 and his proposer were the persons mentioned in the relevant entries 
690 and 427. This is also borne out by the evidence of respondent No. 3 Bhaskar 
Deshmukh as P.W. 6 for the petitioners. He has stated in para, 2: 

“We had no doubt as to the correctness of the nomination paper of respondents 
Nos. 8 and 9.” 
We may incidentally also point out here that in the petition itself it is averred: 

“No one had challenged the identity of the candidate and no one had stated that 
the person mentioned at serial No. 690 is a different person.” 
and though respondent No. 1 in his written statement was content to generally 
deny the contents of paras. 6(A), (B) and (C) of the petition, he did not 
specifically controvert this allegation of the petitioners that no one has chal- 
lenged the identity of the candidate. In that etate of the pleadings and the 
evidence, we can see no reason why we should not accept the evidence to which 
we have referred, of respondent No. 1 and respondent No. 3. In our opinion, 
there is no doubt that the identity of the candidate as being respondent No. 8 
and his proposer as being Honaji Manaji, covered by entries Nos. 690 and 427 
in the voting list, is established. 

In the decision of the Supreme Court in Rangilel’s case, to which we have 
referred above, the object and purpose of these provisions of the law requiring 
the giving of the name and serial number in the voting list were discussed 
and their Lordships observed in para, 5: 

“.,.The purpose of this provision is that the returning officer should be able readily 
to check that the proposer and the candidate are voters on the electoral roll.” 
If that be the purpose, then it seems to us that upon the entries made in the 
present nomination form read with the entries in the electoral roll that pur- 
pose had been fulfilled by the nomination form filed by regpondent No. 8. It 
may also incidentally be observed here that that was the only purpose to which 
the Returning Officer did not apply his mind when he passed his order on 
January 22, 1962. 

Now, the relevant objection which the Returning Officer found was that the 
surnames of both the candidate and his proposer did not tally with the voters’ 
list, and the next question that arises is whether having regard to the provi- 
sions of s. 36(4) that was at all a defect in the nomination form and if a defect 
whether it was substantial. The relevant form as prescribed by the Conduct 
of Election Rules, 1961, is Form No. 2B in Part V of the Statutory Rules and 
Orders. Rule 4 of the Conduct of Election Rules prescribes that every nomi- 
nation paper presented under sub-s. (J) of s. 33 shall be completed in such 
one of the Forms 2A to 2E as may be appropriate. The appropriate form in 
the instant ease, as we have already observed, was Form No. 2B. The entries 
required to be filled in, in the nomination form are as follows: 


1. Full name of proposer. 
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2. Electoral roll number of proposer. ` 
_3.: Name of candidate’s father/husband, 
4, Full postal address of candidate. 
5. Electoral roll number of candidate. 
The form has to be signed by the proposer and the candidate, and the candi- 
date has to state the symbols which he has chosen in the order of preference. 
The two requirements so far as the name of the proposer and the candidate 
are concerned, are in entries Nos. 1 and 3, i.e. ‘‘full name of proposer,” and 
“‘name of candidate’s father/husband’’. If these are the requirem@nts of the 
nomination paper, then it is clear that so far as the nomination form in the 
present case is concerned it was properly and correctly filled in. The name 
of the candidate and his father and the full name of the proposer have been 
mentioned. Nowhere does the law require that the surname should be men- 
tioned, and it could just as well have been deleted from the form, 
The difficulty which faced the Returning Officer was apparently created by 
the entries in the electoral roll. The exact entry in the electoral roll (exh. 36) 
so far as the candidate is concerned is: 


ape a. at a. was aia gax fear eat aq 
Xo Row wre aah, g ¥R 
The exact entry so far as the proposer is concerned is: 
XRY RR aai art, J ay 


It is clear from these entries in the election roll that the surname as such is 
also not mentioned against the entries and yet the Returning Officer felt that 
the surnames were different. The reason appears to be that he relied upon 
the two commas ’’, ,’’ signifying in the English language the notation for 
‘Ditto’, and so reading the entry, he read backwards until a similar ditto 
mark in all the entries abovd entries Nos. 690 and 462 were exhausted, and 
there was a specific surname found which surname he read into the entries 
concerning the candidate and the proposer. 

Now, in the electoral roll (exh. 36) the eight entries above entry No. 690 
also do not contain the surname but only the ditto marks, and it is only when 
we come to entry No. 682 that we find the surname of Kisan Zadu mentioned 
as ‘‘Tayade’’. Therefore, the Returning Officer inferred that all the rest of 
the names below containing the ditto marks were Tayades by surname. In 
fact, if that process of reasoning were to be applied, a glance at the electoral 
roll would show that all the persons from entry No. 682 to 710 would be Taya- 
des by surname. In other words, all the serial entries of these 28 persons 
would show that surname as Tayade. Similarly, so far as the proposer Bhikuji 
Sambhuji is concerned, the entries above that entry go up to entry No. 455 where 
we find the surname actually mentioned against the name of one Rambhau 
Sampat as ‘“Bangar’’ and the Returning Officer, therefore, held that Bhiku 
Sambhuji’s surname was also ‘‘Bangar’’, Here again we may point out that 
entries Nos. 455 to 475 are all covered by the ditto marks below the surname 
‘Bangar’ in entry No. 455, and therefore, according to the reasoning of the 
Returning Officer all these 20 persons must be held to have the surname ‘‘Bangar’’. 

There was considerable argument at the Bar as to what was the significance 
of these two commas. No doubt, so far as the English language is concerned, 
that is a mark which is well recognized and connotes the word ‘‘Ditto’’ which, 
as the Oxford English Dictionary tells us, is an Italian word corresponding 
to the English word ‘‘said’’, The example given at page 544 of Volume 3 of 
the Oxford English Dictionary is ‘‘il detto libro” ‘‘the said book”, and the 
Italian word ‘‘detto’’ is equivalent to the English word ‘‘Ditto’’, The 
same dictionary also points out that the word ‘‘Ditto’’ means “by extension; 
the aforesaid, the same, used in accounts and lists (where also abbreviated Do, 
or expressed by two dots or commas, or a dash) to avoid repetition of a word 
or phrase appearing above; hence in commercial, office, and colloquial language.’’ 
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Having regard to this meaning attached to the sign in the English language, 
there ean be no doubt that the ordinary sign of two commas would signify that 
the same word ‘‘as above’’ continues to be used wherever the sign is used. 
But it was argued with considerable force that it is impossible to suppose that 
the candidate and voters would understand the sign in the sense in which it 
is used in the English language. In the first place, the voting lists are by law re- 
quired to be in the vernacular and in the instant case the voting list exh. 36 
was actually in the Marathi language, and it is extremely doubtful if the class 
and type of voters in these constituencies could have understood by these signs 
that the surname on the top was continued. If they had so understood there 
is no doubt that the candidate at the time of presentation would have pointed 
it out to the Returning Officer, for, as we have already shown, there was ab- 
solutely no doubt/as to the identity of respondent No. 8 vis-a-vts the entry No. 
690, nor of the proposer Honaji vis-a-vis the entry No. 427. 

Apart from this, on behalf of the petitioners the voting lists for the same 
area in the previous elections to the Legislative Assembly have been filed. They 
are at exhs. 59 and 61. In the voting list exh. 61 which is the voting list for 
the General Elections of 1952, at serial numbers 295, 296, 297 and 298 we find 
the following persons shown there: 


TTT F. At a. y ate (Fear wares) aie, areata 
arf agara wars ara. aq 
R34 RoR aa cast TTT RK 
RE ” a ko 
Re pt a 24 
RBC ” aari a. agi Ro 


It may be noticed that in this electoral roll the inverted commas have not 
been used so far as the surnames are concerned. ®All the persons shown in the 
above entries are shown as residing in house No. 103, and their respective ages 
in the two lists exh. 36 and exh. 61 show that they were the same persons as 
are mentioned in entries Nos. 690, 691 and 692 in exh. 36, with the exception of 
Ambuji Ramji Shegokar. Similarly, a comparison of exh. 59 with entries in 
exh. 36 will show that the same names in the same order continued in the vot- 
ing list for.the 1957 elections. They are entries Nos. 316, 317, 318 and 319. 
On behalf of the petitioners there has also been filed a document exh. 79 show- 
ing that Ambuji Ramji Shegokar died on August 23, 1959. That is an extract 
from the register of the Shegaon Municipality where all these persons reside 
and = certainly establishes that the father of respondent No. 8 passed away 
in 1959. 

Now, the point which Mr. Manohar has made is that in the voting lists for 
1952 and 1957 the name of Ambuji Ramji Shegokar is shown as the first among 
the four names in the family, viz., of Ambuji himself, Gunkabai, Bhiku and 
Sayabai. That is as it should be, because Ambuji was the head of the family. 
But he died in 1959, and the officer who corrected that entry in the electoral 
roll must have merely put a line through the name of the deceased person in 
order to delete and, therefore, the surname disappeared but in doing so, the 
officer failed to see the drastic effect he was thereby producing on the entries 
below where under the surname ‘‘Shegokar’’ the ditto marks stood. With the 
removal of the word Shegokar along with the name of Ambuji, the ditto marks 
of his son and wife below read backwards to a completely different surname. 
We have already pointed out that in the voting lists of 1952 and 1957 the sur- 
names are not mentioned against the remaining members of the family, namely, 
Gunkabai, Bhiku and Sayabai, but only against Ambuji. Therefore, the re- 
moval of Ambuji’s name upon his death also resulted in the removal of the 
surname and that surname has disappeared for the first time in the voting list 
for the 1962 elections and the sign of ditto came to be used. The result was 
that the ditto sign had to be read upwards until any surname was reached, 
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namely, that of ‘‘Tayade’’ in the case of respondent No. 8 and ‘‘Bangar’’ in 
the case of the proposer Bhikuji Sambhuji. This, in our opinion, is a very 
probable explanation, for as to how the error crept into the voting list. But 
it is not necessary for our purpose to go into that explanation, for the surname 
was not a sine qua non under law, for the validity of the nomination paper. 

It seems to us that the candidature or otherwise of a candidate standing for 
clection to the high office of the membership of the State Assembly should not 
be made to depend upon whether the two commas are there against his name 
or not and upon inferences as to what name those two commas apply to. The 
previous practice adopted in the elections of 1952 and 1957 of repeating the 
surname in every case was a sensible and wise practice, and we can see no 
reason why that practice was given up only in this election, unless that it was 
for the convenience of the printers of the voting lists. There is also the fact 
that in the instant case the printers of the voting list were none other than 
a partnership firm in which the elected candidate was himself a partner. It 
is this short cut to the work of preparing voting lists which results in these 
grave errors and graver consequences to the candidates. In this case we 
have no doubt that the nomination paper of respondent No. 8 came to be reject- 
ed by the Returning Officer simply because he relied upon the two commas against 
his name and with the aid of those commas read' backwards his surname until 
the wrong entry was reached. In our opinion, there was no error at all in the 
nomination form. The nomination form does not require that the surname 
should be mentioned, but the error, if at all, which weighed with the Returning 
Officer, was an error due to the faulty printing of the voters’ list. 

Then we turn to the question whether assuming that there was an error, the 
nomination form ought to have been rejected outright. Having analysed the evi- 
dence and the material before us with a view to seeing what the error consists of, 
it is pretty plain to us that it js not the sort of error which is referred to as sub- 
stantial error in sub-s. (4) of s. 36. The injunction contained in s. 36(4) is 
clear enough. It says: 


“The returning officer shall not reject any nomination on the ground of any defect 
which is not of a substantial character.” 
We have indicated what in our opinion is the true defect in this case, and it 
is not necessary to re-emphasise that if at all it was an error, it was not an 
error of a substantial character. In fact, even the Election Tribunal itself 
appears to have felt this when it held that the surname did not at all constitute 
an essential requirement of the description of voters in the electoral roll. It 
has also not found that the person who stood as candidate and the person who 
proposed him were not covered by the entries in the voting lists Nos. 690 and 
462. We are, therefore, somewhat surprised to find that though the Election 
Tribunal held that the ‘‘surname did not at all constitute an essential require- 
ment of the description of voters in the electoral roll’’, it still went on to hold 
that the ‘‘diserepancy in the surname could not possibly be regarded trivial 
or inconsequential’. It seems to us that there was a clear conflict in the two 
findings given by the Tribunal—the one in para. 12 and the other in para. 13. 

The argument which the Election Tribunal adopted was, to quote it in its own 

words: 

“|,.i£ the surnames are mentioned, they cannot just be ignored as a total super- 
fluity. They are bound to subscribe to the identity of the persons.” 
Since there is no doubt in the present case as to the identity of the candidate 
and his proposer, this argument cannot possibly prevail. In our opinion, 
therefore, the ground upon which the nomination paper of respondent No. 8 
was rejected was not a valid ground at all, having regard to the provisions of 
ss. 33 and 36 read with the rules and the nomination form. In any event, 
assuming that there was a defect, that defect was not of a substantial character 
within the meaning of sub-s. (4) of s. 36. The Returning Officer, therefore, 
was in error in rejecting the nomination paper. 
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Cases of similar other errors have occurred from time to time. Two such 
instances are to be found in the cases mentioned below, one of which we have 
already referred to: Rangtlal v. Dahu Sao; and Dev Kanta v. Kusharam Nath? 
where the constituency was wrongly mentioned, and in both these cases their 
Lordships of the Supreme Court held that the defects were not substantial, but 
perhaps the more crucial observation is to be found in Karnail Singh v. Elec- ' 
tion Tribunal, Hissar3. In that case the nomination paper of a candidate was 
rejected on the ground that column No. 8 in the nomination form was not duly 
filled up end the name of the sub-division was not stated therein in describing 
where the candidate lived. When the error was put before Mahajan C. J., he 
observed (p. 190) : 


“...The only defect pointed out was that the name of the sub-division was not 
stated therein, but on the evidence it was quite clear that there was no difficulty in 
identifying the candidate and the candidate himself pointed out to the Returning Officer 
the entry of hig name in the electoral roll. The defect, in these circumstances, was a 
technical one and the Tribunal was perfectly right in holding that the defect was not 
of a substantial character and that the nomination paper should not have been. rejected.” 
These weighty observations emphasised the crucial point to be considered on 
the scrutiny of the nomination form, namely, that it is to be filled in, in order 
to identify the candidate and, therefore, if the identity of the candidate is once 
established, any other defects not affecting the identity would be clerical or 
technical defects and not substantial. In this case, as we have already said, 
there is no doubt as to the identity of respondent No. 8 or of his proposer. 

We next turn to the provisions of s. 100 under which the petitioners claim 
relief. Though other grounds were urged for the relief which the petitioners 
claim, viz., that the election of respondent No. 1 should be declared void, it 
does not seem necessary here to consider those grounds. Suffice it to say that 
the other ground urged in this case was that the election of respondent No. 1 
was vitiated because he was disqualified to stand®under s. 7(d) of the Act as he 
had a subsisting contract with the Maharashtra State Government at the 
material time. That would be a ground which, according to the appellants, 
falls within s. 100 (1)(@) or s. 100(/)(d)(#v). So far as the ground which 
we have found vitiates the election in the present case is concerned, the peti- 
tioners’ case falls under section 100(7)(c). That section says: 

“100. (1) Subject to the provisions of sub-section (2) if the Tribunal is of 
opinion—... 

(c) that any nomination has been improperly rejected; or... 

the Tribunal shall declare the election of the returned candidate to be void.” 
On behalf of the respondents it was urged that even assuming that it is found 
that the nomination form of respondent No. 8 was wrongly rejected because 
of the provisions of ss. 33 and 36 of the Act, still it can hardly be said that it 
was ‘‘improperly rejected’’ within the meaning of s. 100(Z)(c). Mr. Mandle- 
kar relies upon two decisions of the Supreme Court in Veluswami v. Raja 
Nainar+ and Durga Shankar v. Raghuraj Singh.© Dealing with the expres- 
sion “improperly rejected’’’in s. 100(J)(c) in the case first mentioned, the 
Supreme Court held (p. 425): 

“Now, the whole controversy between the parties is as to what the expression ‘im~ 
properly rejected’ in S. 100(1)(c) means. According to the appellant, when the nomina. 
tion paper of a candidate who is under no such disqualification as is mentioned in S. 36 
(2) has been rejected, that is improper rejection within S. 100(1)(c). According to 
the respondent, when the nomination paper of a candidate is rejected by the returning 
officer on the ground that he is subject to a specified disqualification, the rejection is 
improper, if it is found that the disqualification does not exist. If the former view is 
correct, then the scope of an enquiry before the Tribunal must extend to all matters 
which are mentioned in S, 36(2), and if the latter, then it must be limited to deter- 


2 [1961] A.LR. 8.C. 1125. 4 [1959] ALR. S.C. 422. 
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mining whether the ground on which the returning officer has rejected the nomination 
js well-founded. Now, to decide what the expression ‘improperly rejected’ in S. 100 
(1)(e) precisely imports, it is necessary to examine the relevant provisions of the Act 
bearing on the question and the setting of the above section therein.” 

After examining the relevant sections the Court observed (p. 426): 


“...In the context, it appears to us that the improper rejection or acceptance must 
have reference to S. 86(2), and that the rejection of a nomination paper of a candidate 
who is qualified to be chosen for election and who does not suffer from any of the dis- 
qualifications mentioned in S. 36(2) would be improper within S. 100(1)(c)? and that, 
likewise, acceptance of a nomination paper of a candidate who is not qualified or who 
ig disqualified will equally be improper under S. 100(1)(d)(i)... Reading S. 100(1)(c) 
in the context of the whole enactment, we think that an enquiry before the Tribunal 
must embrace all the matters as to qualification and disqualification mentioned in S. 36 
(2), and that it cannot be limited to the particular ground of disqualification which was 
taken before the returning officer.” 

Therefore, there is here a clear ruling of the highest Court that every ground 
of qualification or disqualification is open for consideration in deciding whether 
the nomination paper was improperly rejected within the meaning of s. 100(7) 
(c) and the consideration whether it was improperly rejected or not is Hot 
limited to the one ground which was urged before the Returning Officer. 

that view, we think that the grounds upon which the nomination paper of ao 
spondent "No. 8 was rejected in the instant case could well fall within the 
ambit of the words ‘‘improperly rejected’’ and can be considered both by the 
Election Tribunal and by this Court. Though apparently a somewhat dif- 
ferent view may have been taken as was argued by Mr. Mandlekar, in the other 
case, namely, Durga Shankar v. Raghuraj Singh in the subsequent decision to 
which we have just referred their Lordships referred to that case and distin- 
guished it. In our opinion, therefore, the later pronouncement of their Lord- 
ships must prevail even assumimg that there is such a conflict. The case in 
Durga Shankar v. Raghuraj Singh was also further considered in a later deci- 
sion in S. M. Banerji v. Sri Krishna® at page 373, Pereoriti 10, and the 
observations made therein re- emphasise the view taken in M. T. Veluswams v. 
Raja Nainar as the correct view. 

Then we turn to certain objections which Mr. Mandlekar pressed for our 
acceptance upon which he claims that the election petition filed in the instant 
case by the appellants should fail. One of those objections was as to the 
security deposit accompanying the election petition. The security deposit in 
the instant case was an amount of Rs. 2,000 deposited by petitioner No. 1 
Namdeo Chimnaji Tapre. Obviously, petitioner No. 2, who is Namdeo Waknji 
Araj, had not deposited any separate amount and it is that which is the grava- 
men of the objection. It is argued that each petitioner should have made a 
separate deposit. The matter falls to be decided by the provisions of s. 117 of 
the Representation of the People Act and s. 117 requires that 

“The petitioner shall enclose with the petition a Government Treasury receipt show- 

ing that the deposit of two thousand rupees has been måde by him either in a Govern- 
ment Treasury or in the Reserve Bank of India in favour of the Election Commission 
as security for the costs of the petition.” 
The contention is that the section says that the petitioner shall enclose a Go- 
vernment Treasury receipt for the requisite amount and that only petitioner 
No. 1 has so enclosed it and not petitioner No. 2, and therefore, the entire elec- 
tion petition is liable to be rejected in mine. 

In the first place, we think that when the words are used in s. 117 ‘‘the peti- 
tioner shall enclose’, by any ordinary canon of construction, the use of the 
singular in the section would include the plural, and therefore, mutatis mutandss 
where there are two petitioners the section should be read to include both the 
petitioners, and that construction is warranted upon the provisions of the 
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General Act itself. In that event, though there may be more than one peti- 
tioner, so long as one deposit is made for the election petition, we think that 
the election petitioners would comply with the requirements of s. 117. “But 
apart from that we do not think that the objection, even if sustained, can be 
of any practical assistance to respondent No. 1, for the character and capacity 
in which both the petitioners moved the Election Tribunal are the same and 
both sought to contest the election of respondent No. 1 because under s. 81 of 
the Act they were electors. Therefore, even assuming that one of the two 
electors Rad not made a deposit, his petition alone would be liable to be dis- 
Mnissed. But so far as petitioner No. 1 is concerned, he has fully complied 
with the provisions of s. 117 and he would be entitled to continue the petition. 
In that event, the petition cannot be dismissed in limine, as the respondent 
would have it. We do not think that this objection affects the maintainability 
of the election petition. 

Another objection was that respondents Nos. 2 to 9, who had filed nomina- 
tion papers, were unnecessarily joined in the petition. The contention is that 
respondent No. 1 alone is interested in the result of the election petition and 
respondents Nos. 2 to 9 (the first five of whom were the defeated candidates 
and the last three of whom were candidates whose nominations were rejected) 
had no interest in contesting the election petition. Therefore, there was a 
misjoinder of parties in the election petition and the petition was liable to be 
dismissed on that ground. In the decision of election petitions s. 90 prescribes 
that the election petition shall be tried by the Tribunal as nearly as may be 
in accordance with the procedure applicable under the Code of Civil Procedure 
to the trial of suits, and therefore the objection will have to be determined as 
if the election petition were a suit. Now, had it been a suit, we do not think 
that an objection of this nature that superfluous parties were joined in the 
suit could possibly have resulted in the dismissal of the suit. At the most it 
may be a matter of costs. So long as the necessary party, the party who was 
directly and vitally interested, namely, respondent No. 1 Govinddas, was made 
a party, the petition was validly constituted and was maintainable. We are 
unable to accept the objection raised. 

Lastly, there is an objection as to the nomination paper of respondent No. 8 
whose nomination we have held was ‘‘improperly rejected’ on a completely 
different ground. It was urged by Mr. Mandlekar that respondent No. 8 had 
chosen the elephant as a symbol and that is clear from entry No. 2 in the latter 
part òf the form in exh. 125. Now, the list of symbols published by the Elec- 
tion Commission under Notification No. S. O. 2316, dated September 19, 1961, 
indicates that so far as this State is concerned, the elephant was a ‘‘reserved 
symbol’’, reserved for the Republican Party of India, and therefore Mr. Mandle- 
kar has urged that respondent No. 8 could not have adopted that as his symbol. 
In the first place, it is in dispute whether respondent No. 8 stood as an inde- 
pendent candidate or as a representative of the Republican Party of India. 
Respondent No. 8 did not go into the witness-box and the Tribunal had occa- 
sion to remark upon that conduct of respondent No. 8 who was a party to the 
petition. Nor is there any proof aliunde. If there is anything significant so 
` far as this point is concerned, it is that none of the parties tried to give any 
evidence at all. The Election Tribunal has remarked in para. 16 though in 
connection with a different point but with reference to respondents Nos. 8 and 
9 ‘‘Neither of those respondents went in the witness-box though specifically 
‘demanded by the petitioners ........ We may incidentally observe here that 
in the written statement filed by these respondents they have taken a somewhat 
extraordinary stand in that they have said that they never intended to stand 
for election at all. That stand, though mentioned in their written statement, 
is contrary to their very conduct in filing the nomination papers. If any ex- 
planation of their conduct in choosing the symbol was due, it was due from 
them or from respondent No. 1 if he wanted to establish his objection that the 
nomination paper of respondent No. 8 was liable to be rejected on that ground. In 
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the absence of evidence we are unable to hold that respondent No. 8 incorrectly 
chose the symbol of elephant. It has not been established that he was not a 
representative of the Republican Party of India. Rule 4 of the Conduct of 
Election Rules and its proviso were invoked by Mr. Manohar and a point of 
ultra vires was raised in answer by Mr. Mandlekar but we do not think that 
r. 4 would be attracted in the present case and, therefore, we need not con- 
sider the point of ultra vires. The proviso to rule 4 only deals with ‘‘failure 
to complete, or defect in completing, the declaration as to symbols in a nomina- 
tion paper’’, which is not the objection here. We hold that the ndmination 
paper of respondent No. 8 could not have been rejected upon the ground, that 
the ‘‘elephant’’, a symbol reserved for the Republican Party of India, was used 
py respondent No. 8. 

The last contention on behalf of the respondents is as to the presentation of 
the appeal in this Court. The appeal, it seems, was presented to this Court 
on May 20, 1963. At that time the summer vacation of the High Court had 
commenced and the work in the High Court was governed by a notification 
which is High Court Notification No. X-1603/63 issued under the signature of 
the Prothonotary and Senior Master of this Court. The Notification was 
published in the Maharashtra Gazette on December 27, 1962. The contention 
is that in view of the fact that the High Court was in vacation, the presenta- 
tion of the appeal was incompetent. So far as the presentation of the election 
appeal is concerned, it is governed by provisions of s. 116A, sub-s. (3), which 
requires that— ; 

“Every appeal under this Chapter shall be preferred within a period of thirty days 
from the date of the order of the Tribunal under section 98 or section 99: 

Provided that the High Court may entertain an appeal after the expiry of the said 

period of thirty days if it is satisfied that the appellant had sufficient cause for not pre- 
ferring the appeal within such period.” 
It does not appear that any pefiod of limitation as such under the Limitation 
Act governs the appeal. Under sub-s. (3) it is to be presented within thirty 
days from the date of the order of the Tribunal and, therefore, the appellants 
could well have thought that they must present the appeal within 30 days from 
the date of the order of the Tribunal which fell during the vacation of this 
Court. Mr. Manohar on behalf of the appellants contended upon several pro- 
visions of law that there was no scope for extension on the ground that the 
summer vacation had intervened and, therefore, he was bound to present it 
during vacation. We do not think that we should go into that question here 
because the appeal was rightly or wrongly filed and accepted by the office of 
this Court, and registered. Thus, even assuming that the presentation was 
wrong, it does not cease to be an appeal pending in this Court, nor can it 
possibly affect our jurisdiction to entertain, hear or dispose it of whenever we 
chose to doso. Of course, that an appeal is filed before the expiry of the period 
of limitation can hardly be a ground for its rejection. In any case, the appeal 
was in Court on the opening day of the High Court, was treated as an appeal 
in the office and so we do not think that this objection can be sustained or that 
the appeal presented to this Court was not validly presented. Apart from 
this, we may also point out that the notification issned by this Court itself 
justifies the presentation of this appeal during the summar vacation. All that 
the second paragraph of the notification says is that no work, unless of an 
urgent character, will be received after 1.15 p.m. There is no proof that the 
appeal was presented after 1.15 p.m. The appeal could always be presented 
before that time during the vacation. There is nothing in the other para- 
graph of the notification to modify para. 2. 

In the result, therefore, we allow the appeal, set aside the finding of the 
Election Tribunal and hold that the nomination paper of respondent No. 8 was 
improperly rejected within the meaning of s. 100(7)(c) of the Representation 
of the People Act, that as a consequence he was entitled to stand and contest 
the election against respondent No. 1 and other candidates and was debarred 


1963.] NAMDEO CHIMNAJI V. GOVINDDAS (A.0.J.)—Koitval J. 859 


from doing so by the wrong order of rejection. Therefore, the election of 
respondent No. 1 must be declared void under the provisions of s. 100(1) (c). 
We set aside the election of a i No. 1 and declare that there is a casual 
vacancy. 


Respondent No. 1 dually pay half the costs in this Court and the costs before 
the Election Tribunal. 
Appeal allowed. 


INCOME-TAX REFERENCE. 
[NAGPUR BENCH] 


Before Mr. Justice Kotval and Mr. Justice Abhyankar, 
R. B. BANSILAL ABIRCHAND FIRM 


v, 
THE COMMISSIONER OF INCOME-TAX, MADHYA PRADESH, 
NAGPUR & BHANDARA.* 
Indian Income-tax Act (XI of 1922), Sec. 34(1)(b)—Judicial decision in connected case 
and between assessees who have common partners—Whether amounts to “informa- 
tion” within s. 34(1)(b). : 


An alteration of the legal position of an assessee firm in consequence of an order 
passed in an ancillary proceeding of another firm having common partners will itself 
constitute “information” within the meaning of s. 34(1)(b) of the Indian Income-tax 
Act, 1922, as it stood before the amendment in 1956 but after the amendments of 1948. 

Income-tax Appellate Tribunal v. B. P. Byramji & Co.,' New Victoria Mills Co., 
Ltd. v. Commr. of inc.-tax’ and K. T. Kugal & Co. Pot. Ltd. v. Commr. of 
Inc.-tax, distinguished. 

Maharaj Kumar Kamal Singh v. Comm. of Inc.-tax, referred to. 


Tre facts are stated in the judgment. ` 


M. H. Thakar and P. D. Thakar, for the applicant. 

G, N. Joshi and D. B. Padhye, Assistant Government Pleader, for the res- 
pondent. 

4 


Korvat J. We are concerned in this reference with a notice issued under 
s. 34(1) (b) of the Indian Income-tax Act whereby the Department sought to 
bring to tax an amount of Rs. 5,10,788 paid as interest in the assessment year 
1947-48. The circumstances in which the notice came to be issued may be 
briefly stated as follows :— 

The assessee is a partnership consisting of four partners (the four Daga 
brothers) who were referred to in the arguments before us as the Kamptec 
firm. They had also admitted to the benefit of the partnership three minor 
members of their family. This firm was known as “R.B. Bansilal Abirchand 
Firm, Kamptee.’’ We shall refer to it hereafter as the assessee or the 
‘‘Kamptee firm’’. There was also another firm known as the ‘‘Bisesar House’’ 
Firm in which the four Daga Brothers, the major partners of the Kamptee 
firm were partners along with a fifth partner the late Sir Manekji Dadabhoy 
who owned an eight annas’ share while the Daga Brothers owned the remain- 
ing eight annas’ share. 

The assessee made a return of income-tax for the assessment year 1947-48 
wherein they showed a total net loss of business of Rs. 1,09,311. This figure 
was worked out after showing certain receipts and payments on account of in- 

* Decided, July 25, 1963. Income-tax Re- 2 (1953) 24 I.T.R. 388. 
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terest. The total receipts of interest shown were Rs. 4,87,129 from which 
were deducted certain payments on account of interest to the extent of 
Rs. 22,398 leaving a net income from interest of Rs. 4,64,731. Adjusting this 
income against the profit and loss account statement of that year the assessee 
showed a net loss of Rs. 1,09,311 as stated above. In the return the assessee 
firm had undoubtedly shown the amount of Rs. 5,10,788 paid as interest by 
the Bisesar House Firm but it appears that they had excluded it from assess- 
ment upon certain grounds. The Income-tax Officer accepted the retyrn and 
excluded the amount of Rs. 5,10,788 from the tax. 


In the meanwhile, proceedings for the assessment of the Bisesar House firm 
had been taken and the Bisesar House firm had claimed that this amount of 
Rs. 5,10,788 should be legitimately allowed to them in the assessment for the 
year 1947-48. The Income-tax Officer had disallowed it on the ground that the 
self-same partners of the Kamptee firm were also the partners in the Bisesar 
House firm and therefore whatever advances the Kamptee firm had made to 
the Bisesar House firm were advances from the partners in the Bisesar House 
firm itself and so could not be allowed to the firm as legitimate expenses of 
business. This view of the Income-tax Officer ultimately came to be challeng- 
ed before the Income-tax Appellate Tribunal, Bombay Bench, and by an order 
passed on February 23, 1950, the Tribunal reversed the decision of the Income- 
tax Officer. The Tribunal held that the constitution of the Kamptee firm was 
quite different from that of the Bisesar House firm and that the advances to 
the Bisesar House firm were made by the Kamptee firm as such and not by 
the several partners of the Kamptee firm who also happened to be partmers in 
the assessee firm. They also found that the advances brought into the Bisesar 
House firm were not credited to the accounts of the individual partners of the 
Kamptee firm but were credited to the account of the Kamptee firm itself. 
Therefore, the Tribunal held thet the Income-tax Authorities were wrong in 
disallowing Rs. 5,10,788 in the assessment of the Bisesar House firm for the 
assessment year 1947-48. 

It may be notiged here that the very finding given in the assessment of the 
Bisesar House firm by the Tribunal to which we have just referred showed 
that the Kamptee firm itself received the amount of Rs. 5,10,788 and that the 
amount was not paid to its partners. To that extent undoubtedly the finding 
would affect the finding reached by the Income-tax Officer in the assessment 
of the Kamptee firm to which we have already adverted. The result, there- 
fore, was inevitable. A notice was issued under s. 34(/)(b) of the Income- 
tax Act and the Department sought to bring to assessment the item of 
Rs. 5,10,788, and it is the validity of that notice that is questioned in the pre- 
sent reference. The question referred is 

“Whether under the facts and circumstances of the case, there was any informa- 
tion before the Income tax Officer seeking to reopen the assessment so as to invest him 
with jurisdiction to issue notice under section 34(1)(b) of the Income-tax Act?” 

Now, it is not in dispute in the present case that the amount is liable to tax. 
- The only contention that has been taken before the Tribunal and as appears 
from the reference made was that the action taken by the Income-tax Officer 
was bad in law in so far as it was not in compliance with the requirements of 
s. 84(7)(6). The point as it is adumbrated in the question referred is that 
the mere fact that the Tribunal sitting in judgment over the assessment of the 
Bisesar House firm altered the order of the Income-tax Authorities below and 
held that the amount of Rs. 5,10,788 was paid not to the partners but to the 
Kamptee firm, did not amount to ‘‘information in his possession’’ so far as the 
Income-tax Officer was concerned and nor could it be said that in consequence 
he had ‘‘reason to believe’’ and that, therefore, there was no jurisdiction in 
him to proceed under s. 34(/)(b). It is not in dispute that the relevant provi- 
sion of law which is attracted in the present case is s. 34(7) as it stood be- 
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fore the amendment in 1956 but after the amendments of 1948, The relevant 
provision reads thus: aE 

“34. Income escaping assessment. (1) Ii— 

(a) the Income-tax Officer has reason to believe that by reason of the omission or 
failure on the part of an assessee to make a return of his income under section 22 for 
any year or to disclose fully and truly all material facts necessary for his assessment for . 
that year, income, profits or gains chargeable to income-tax have escaped assessment 
for that year, or have been under-~assessed, or assessed at too low a rate, or have been 
«made the subject of excessive relief under the Act, or excessive loss or depreciation 
allowance has been computed, or 

(b) notwithstanding that there has been no omission or failure as mentioned in 
clause (a) on the part of the assessee, the Income-tax Officer has in consequence of 
information in his possession reason to believe that income, profits and gains chargeable 
to income-tax have escaped assessment for any year, or have been under-assessed, or 
assessed at too low a rate, or have been made the subject of excessive relief under 
this Act, or that excessive loss or depreciation allowance has been computed, 

he may in cases falling under clause (a) at any time within eight years and in 
cases falling under clause (b) at any time within four years of the end of that year, 
serve on the assessee, or, if the assessee is a company, on the principal officer thereof, 
a notice containing all or any of the requirements which may be included in a notice 
under sub-section (2) of section 22 and may proceed to assess or reassess such income, 
profits or gains or recompute the loss or depreciation allowance; and the provisions of 
this Act shall, so far as may be, apply accordingly as if the notice were a notice issued 
under that sub-section: 

Provided that— 

(i) the Income-tax Officer shall not issue a notice under this sub-section, unless 
he has recorded his reasons for doing so and the Commissioner is satisfied on such 
reasons recorded that it is a fit case for the issue of such notice; 

(ii) the tax shall be chargeable at the rate at which it would have been charged 
had the income, profits or gains not escaped assessment or full assessment, as the case 
may be; and } 

(iii) where the assessment made or to be made is an assessment made or to be 
made on a person deemed to be the agent of a non-resident person under section 43, 
this sub-section shall have effect as if for the periods of eight years and four years a 
period of one year was substituted.” 

The contention that has been raised on behalf of the assessee is that the facts 
and circumstances established do not warrant the conclusion that the Income- 
tax Officer had ‘‘information in his possession’’ that income, profits and gains 
have escaped assessment for any year or have been under-assessed. 


In the first place, the present section makes a considerable departure from 
the law as it stood prior to its amendment in 1948. Prior to that amend- 
ment the section ran as follows: 

“34,(1) If in consequence of definite information which has come into his possession 
the Income-tax Officer discovers that income, profits or gains chargeable to tncome-tax 
have escaped assessment in any year, or have been under-asseased, or have been asses- 
sed at too low a rate, or have been the subject of excessive relief under this Act, the 
Income-tax Officer may, in any case in which he has reason to believe that the assessee 
has concealed the particulars of his Income or deliberately furnished inaccurate parti- 
culars thereof, at any time within eight years, and in any other case at any time within 
four years of the end of that year, serve on the person liable to pay tax...a notice...” 
It will be noticed that the amendments made a radical departure in two res- 
pects: firstly in that the amendments omitted the word ‘‘discovers’’ from the 
body of the section, and secondly, instead of the words ‘‘in consequence of de- 
finite information’’ the words now used are ‘‘has in consequence of informa- 
tion in his possession reason to believe”. The difference brought about in the 
section after the amendment would in the first place render somewhat otiose 
the view previously taken as to the effect of the word ‘‘discovers’’ and all the 
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learning that has gathered round that word, particularly as to whether it must 
pe something new that the Income-tax Officer finds before he can act. At pre- 
sent, the requirements of the law are that he must have information in his 
possession and on the basis of that information he must have reason to be- 
lieve; and the question is whether on the facts and in the circumstances of the 
. present case he had such information and he had reason to believe. 

Mr. Thakar urged that there was no information in the possession of the 
Income-tax Officer when he issued the notice under s. 34(/) on January 9, 
1952. He has pointed out that the item of Rs. 5,10,788 which is now sought. 
to be brought to tax was already shown in the return initially filed by the 
assessee firm. He pointed out that all that the firm there stated was that since 
that income had already been taxed in the hands of the Bisesar House firm, 
it could not be the subject of double taxation and, therefore, though the 
assessee firm had shown it in its return it had claimed that it could not be 
taxed. On that view, he submitted that not a single fact was hidden from the 
Income-tax Officer and, therefore, when he sought to serve a notice under 
s. 34(1) (b) he could not be said to have any information in his possession at 
all which was unknown to him previously. 

It seems to us however that the case is not as simple as that. No doubt, the 
amount of Rs. 5,10,788 was shown in the initial return, filed by the assessee 
firm, but at the time that income was dealt with by the Income-tax Officer, the 
assessment of the Bisesar House firm had already been made and the view taken 
was that the Kamptee firm was a partner in the Bisesar House firm or at any 
rate its partners were partners of the Bisesar House firm and, therefore, the 
amount of Rs. 5,10,788 could not be claimed by the Bisesar House firm as a 
legitimate expense for the simple reason that the payment of interest to part- 
ners could not be an expense made by the firm to which the partners belong. 
Upon this view, undoubtedly the Income-tax Officer who decided the assessec 
firm’s assessment could not have any ‘‘information’’, because the facts as they 
were already known were indicated in the return of the assessee firm. But it 
was later on when the Bisesar House firm filed its appeal before the Income- 
tax Appellate Tribunal that the legal position was completely altered. Accord- 
ing to the Tribunal, R.B. Bansilal Abirchand firm was a completely different 
legal entity from the Bisesar House firm, and, therefore, what was originally 
not allowed as a legitimate expense could thereafter be allowed as a ligitimate 
expense. In that event, and upon that view inevitably the payment of 
Rs. 5,10,788 became an income of the Kamptee firm because that firm was not 
a part and parcel of the Bisesar House firm but was a different legal entity. 
Now, it was these facts and this legal position which for the first time were 
brought to light by the order of the Tribunal on February 23, 1950. We have 
no doubt that this complete alteration in the relative position of the two 
firms adjudged by the Tribunal constituted ‘‘information’’ within the mean- 
ing of s. 34(/)(b) and that consequent upon that information any officer of 
the Department would have reason to believe that the item of Rs. 5,10,788 was 
either not brought to tax or under-assessed. 

Mr. Thakar referred to some cases upon this point to show that even under 
these circumstances the alteration in the findings as to the legal relationship 
between the Kamptee firm and the Bisesar House firm would not constitute 
‘information’. According to him, it was nothing except reiteration of the 
true legal position and, therefore, could not be held to be information which 
had come into the hands of the Income-tax Officer. The two cases cited were 
Income-tax Appellate Tribunal v. B. P. Byramji È Co.’ and New Fictoria 
Mills Co., Lid. v. Commr. of Inc.-taz.2 These are unfortunately both cases 
under the provisions of s. 34 before its amendment and the deletion of the 
word ‘‘definite’’ before ‘“‘information’’ in the section. Jt will be noticed that 
in both the cases emphasis has been laid upon the words ‘‘definite information” 


1 (1945) 14 1.T.R, 174. 2 (1953) 24 I.T.R. 388. 
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as they occurred in the unamended section. But apart from that, the two 
cases were decided upon facts which were wholly different. In Income-tar 
Appellate Tribunal v. B. P. Byramji & Co., the assessee had been assessed 
under the Finance Act of 1938, whereas in the proceedings commenced by the 
notice under s. 34 subsequently the same assessee was sought to be re-assessed 
on the short ground that he should have been assessed not under the Finance 
Act of 1938 but under the Finance Act of 1939, and as stated in the judgment 
itself it yas admitted (p. 178) : 

» “|_| that the ‘definite information’ consisted only of his (Income-tax Officer’s) view 
of the law as to whether the rates of the Finance Act of 1938 or 1939 were applicable 
and that in his view, the rates in the latter Act should have been applied.” 

It was in these circumstances that the Nagpur High Court held that the view 
of the successor of the Income-tax Officer even though it was correct was not 
based on any definite information coming into his possession but he only cor- 
rected a mistaken view of the law applicable, setting his own opinion against 
that of his predecessor, and that was not a sufficient ground for re-opening 
the assessment under s. 34 as amended in 1939. The circumstances here are 
wholly different. In the present case, what has been found is based on the 
facts and circumstances of the assessment of the Bisesar House firm and upon 
those facts it was found that the Kamptee firm was not a partner of the Bisesar 
House firm, and the circumstances, therefore, upon which that finding was 
reached would constitute information. 

Similarly in the case of New Victoria Mills Co., Lid. v. Commr. of Inc.-tax 
the Department had sought to bring to tax an item which had previously been 
adjudicated upon by the Tribunal and it was held that since the Tribunal had 
held that the sum was an allowable expenditure of the company that alone 
could not be said io be definite information which led to the discovery that 
the assessee’s income had escaped assessment amd, therefore, the revision of the 
assessment under s. 34 was not justified. It may incidentally be mentioned 
also that the words which fell for interpretation in that case were the words 
of the unamended section ‘‘definite information’’. 

Reliance was next placed on a recent decision of this Court in K. T. Kubal 
& Co. Put. Lid. v. Commr. of Inc.-taz®. The facts in that case were pecu- 
liar. The assessee company had paid certain amounts by way of commission 
to one of its employees and the Department had taken the view that those 
amounts were not paid as legitimate expense but for certain secret commis- 
sions in the nature of illegal gratification and, therefore, it disallowed certain 
portions of those items but allowed lesser amounts under four heads. When 
appeals were preferred by the asscssee regarding the portions disallowed, the 
Tribunal made a casual remark in its judgment that even the portions which 
have been allowed ought not to have been allowed and that the deductions 
should have been wholly disallowed. Consequent upon that remark, a notice 
under s. 34 came to be issued and this Court ultimately held that the notice 
was bad. This Court had occasion to observe in that case that a mere change 
of opinion on the part of the Tribunal regarding the admissibility of certain 
amounts as business expenditure would not constitute ‘‘information’’ within 
the meaning of s. 34(/) (0). 

It may be mentioned here that the High Court stressed two facts, namely, 
that the items regarding which the observation was made by the Tribunal were 
not the subject-matter of the appeal before the Tribunal; in other words, those 
items being allowed by the Income-tax Officer,-the Department had not come 
up in appeal before the Tribunal and, therefore, the Tribunal’s remarks were 
completely obiter so far as those items were concerned. Secondly, all that 
the Tribunal did in that case was that upon the same facts and information it 
changed its view. That, therefore, was held not to be ‘‘information’’ within 
the meaning of s. 34(7) (b). In the present case, the distinguishing feature 
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is that when the Tribunal, dealing with the Bisesar House’s assessment, re- 
marked that the Kamptee firm was a different legal entity from the Bisesar 
House firm, that very question was up before it for adjudication and, there- 
fore, it came to a legal determination upon that question and it did not as in 
Kubal’s case make any obiter remarks unconnected with the case. The order 
passed in the present case by the Tribunal in the Bisesar House assessment 
would be an effective or operative order and to that extent alter the rights of 
the parties. Therefore, that order showing that alteration would gonstitute 
“‘information’’ within the meaning of s. 34(/) (6b). à 
It seems to us that upon the facts stated here there is not the slightest doubt 
that the altered situation as indicated in the order of the Tribunal dated 
February 28, 1950, showing the true relationship between the assessee firm 
and the Bisesar House firm affected the assessment of the assessee firm and 
gave information to the Income-tax Officer upon which he could have reason 
to believe that the assessee firm had not been assessed on this item or had been 
under assessed. In our opinion, an alteration of the legal position of an as- 
sessee firm in consequence of an order passed in an ancillary proceeding of 
another firm having common partners would itself constitute ‘‘information’’, 
within the meaning of s. 34(7) (b). In a recent decision of their Lordships 
of the Supreme Court of India in Maharaj Kumar Kamal Sing v. Commr. 
of Inc.-tax* it has been held that the word ‘‘information’’ in s. 34(1) (b) in- 
cluded information as to the true and correct state of the law, and so would 
cover information as to relevant judicial decisions. Of course, it is not neces- 
sary in the present case to go as far as that. But we have cited this decision 
to show that even an unconnected judicial decision giving information as to 
the state of the law would itself amount to ‘‘information’’ within the mean- 
ing of s. 34(/) (b); much more so then would a judicial decision in a connected 
case and between assessees wha have common partners be ‘‘information’’. If 
it amounted to information, there was no dispute raised that the officer would 
have ‘‘reason to believe’’. 
Tn the result, therefore, we answer the question posed in the affirmative. 
The assessee shall pay the costs of the Commissioner. 
Answer accordingly. 


CRIMINAL REVISION. 


Before Mr. Justice Patel and Mr. Justice Gokhale. 
ABDUL KADAR SALEH MOHOMAD 


v. 
THE STATE OF MAHARASHTRA." 


Indian Penal Code (Act XLV of 1860), Sec. 120B—Criminal Procedure Code (Act V of 
1898), Secs. 196A, 222, 236—Whether s. 120B, Indian Penal Code, applies to those 
who continue to be parties during the entire period of conspiracy—Particulara as to 
exact place where conspiracy entered into whether must be given. 


Section 120B of the Indian Penal Code, applies to those who are members of the 
conspiracy during its continuance. Section 120B cannot be exclusively read to mean 
whoever has been or had been party to a criminal conspiracy shall be punished ag 
if the offence was committed. It has to be treated as a continuing offence and who- 
ever ig a party to conspiracy during the period for which he is charged is Hable 
under that section. 
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Reg. v. Elmstone, Whitwell, et al' Reg. v. Pirta? and Gokaldas v. Emperor’ 
doubted. 

Leo Roy v. Supdt., Dist. Jail’ explained. 

United States v. Kissel’ In re Dani,’ S. Swaminatham v. State of Madras’ aa 
Mobartk Ali Ahmed v. State of Bombay,’ referred io. 

Direct evidence of conspiracy is almost an impossibility and it is in a rare case 
only that there is direct evidence of the place where conspiracy is entered into. In 
almost every case, such conspiracies are to be inferred from the subsequent conduct 
of the garties having regard to all the circumstances of the case and it is not, there- 
fore, possible to give particulars as to the exact place where a conspiracy was en- 
tered into. 


Tur facts appear in the judgment. 


H. R. Pardwala, with Shelim Samuel, for petitioners Nos. 1, 2, and 8 to 7. 
VY. H. Gumaste, Additional Government Pleader, for the State. 


Pare, J. This revision application is made on behalf of the seven accused, 
who have been committed to stand their trial before the Court of Session by 
the learned Presidency Magistrate, 16th Court, Esplanade, Bombay, for 
various charges, viz., forgery, using forged documents as genuine, cheating, 
and the conspiracy to commit these offences. When the case reached before 
the learned Additional Sessions Judge, arguments were advanced before him - 
that in respect of charge No. 1 in, particular and in respect of other charges of 
forgery which may have occurred outside Indian territories, the Additional 
Sessions Judge would have no jurisdiction to try the case. The learned Addi- 
tional Sessions Judge rejected these contentions, and against that decision the 
present revision application is made to this Court. 

The accused are nationals of South Africa and they arrived on various 
dates in India. Accused No. 1 first came to fndia on March 31, 1961. He 
left witbin a short time thereafter and returned on April 28, 1961. Accused 
No. 5 came on June 16, 1961. Accused Nos. 3 and 6 came on June 23, 1961. 
Accused No. 2 came on July 14, 1961, and accused No. 4 came on August 11, 
1961. 

It appears that accused No. 1 when he landed in India made certain de- 
clarations before the Customs Officer of the foreign currency which he brought 
mto India and later on he utilised this declaration after making certain al- 
terations for the purpose of getting foreign currency from Indian dealers by 
eashing forged drafts of the Standard Bank of South Africa. As many as 
84 charges were framed against these accused by the learned Presidency Magis- 
trate, which have been recast by the learned Additional Sessions Judge and re- 
duced in number to 64. During his stay aceused’No. 1 sold some drafts to 
one John Mascarenhas on June 21, 1961, of the total value of Rs. 36,000. 
Another set of drafts he sold to one Goverdhandas Ratansi Bajaria on July 
22, 1961, of the total value of Rs. 80,000. Within a very short time after 
these sales, it was discovered that these drafts were forged drafts and that 
these two persons were cheated by the accused. Inquiries were, therefore, set 
afoot and all the accused were arrested one after the other as a result of the 
complaint made by these two persons. 

The first charge is one of conspiracy and it is directed against all the seven 
accused and is as follows :— 

“First: That between the 28th day of April 1980 and the 11th day of August 1961, 
at Bombay and/or at other places in and outside India, you Abdul Kadar Saleh Moha- 
med, accused No. 1, Abdul Jabar Khan, accused No. 2, Peerbhai Chagan, accused No. 3, 
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2 (1873) 10 B H.C.R. 358. 6 [1936] ALR. Mad. 317. 
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Abdul Gafar Osman, accused No. 4, Osman Mohomed, accused No. 5, Habib Mohamed, 
accused No. 6, and Omar Mohamed, accused No. 7, along with (1) Shrimati Rabia alias 
Bakri alias Nargis, aliag Sherbanoo alias Shrimati Kadar wife of Abdul Kadar Saleh 
Mahomed, (2) Dawood Saleh Mohomed, (3) Allibhai Manjee and (4) Ramji Keshavji, 
all four of them now absconding, and along with other persons unknown, were parties 
to a criminal conspiracy to cheat persons by dishonestly inducing them to deliver money 
in Indian currency by using forged documents, viz., British Sterling drafts purporting 
to have been issued by the Standard Bank of South Africa, Pretoria and Johansberg 
Branches and thereafter to remit the moneys so obtained by cheating to Seuth Africa 
after getting the same converted into foreign currency, knowing or having reason to 
believe at the time you used the said documents to be forged documents, and also by 
forging documents and possessing them intending to use them fraudulently for the pur- 
pose of carrying out the object of the said conspiracy, and by abetting the offences of 
forgery and of using as genuine forged documents for the purpose of cheating, and that 
in pursuance of the said criminal conspiracy the above-mentioned offences were in fact 
committed, and that you all thus committed an offence punishable under section 120-B 
read with sections 467, 467-109, 471-467, 468, 468-109, 471-468, 417, 420, 474, 471-468-109, 
417-109 and 420-109.” 

It is argued by Mr. Pardiwala that the offence of criminal conspiracy is com- 
plete under s. 120-A as soon as there is a completed agreement between the 
several accused, in the present case in South Africa, as the circumstances of 
the present case show, and therefore none of the accused can be prosecuted in 
Indian Courts. He has relied for this purpose on Reg. v. Elmstone, Whitwell, 
et al.1, Reg. v. Pirtat,2 Gokaldas v. Emperot® and In re Dani4 He argues 
that there is nothing in the evidence on record which could show that 
any of the accused formed the conspiracy in any part of India, and if the 
conspiracy was complete in South Africa evidently, in view of these autho- 
rities, the accused cannot be prosecuted in this country. He has also relied 
upon the cases cited at foot-nete 9, at page 271 of Ratanlal’s Law of Crimes 
20th ed., for the purpose of his arguments. 


Before these sections were added to the Penal Code, conspiracy to commit 
offences was not punishable. It became punishable as abetment, if the offence 
was actually committed. This is evident from the languae of s. 107 (second 
definition) which defines ‘abetment’. By the amendment of the Penal Code, 
by addition of ss. 120A and 120B, the Legislature brought the law in India 
in line with the English law and made conspiracy itself punishable as a dis- 
tinct offence, apart from the object of conspiracy which, if carried out, would 
itself amount to an offence. 


Section 120-B, which is the penal section, says that whoever is a party to a 
criminal conspiracy to commit an offence punishable with death,... shall... 
be punishable in the same manner as if he had abetted such offence. The 
omitted words are not relevant for the present purposes. Now, the question 
is, does s. 120-B limit its operation to those who are parties only to the agree- 
ment at the moment of its formation or it is also applicable to those who con- 
tinue to be parties during the entire period during which the conspiracy con- 
tinued. It is no doubt true that the offence is complete as soon as an agree- 
ment is made between the conspirators and they being parties to that con- 
spiracy, they would be punishable under s. 120B. But by its very language, 
s. 120B must apply to those who are members of the conspiracy during its con- 
tinuance. The emphasis is on the words ‘‘are parties’. It is not that the 
agreement as such is punishable but ‘‘being party to a conspiracy’? is punish- 
able. The section is worded in present tense and, therefore, cannot be ex- 
clusively read to mean whoever has been or had been party to a criminal con- 
spiracy shall be punished, as if the offence was committed. In other words, 
jt is intended to be treated as a continuing offence and whoeyer is a party to 
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conspiracy during the period for which he is charged is liable under s 120B. 
The same is the view in foreign jurisdictions. 

In this connection, one may with advantage refer to American Jurispru- 
dence, Vol. 11, s. 28, at page 559, where it is stated: 

“The conspiracy is held to be continued and renewed as to all its members wherever 

and whenever any member of the conspiracy acts in furtherance of the common design,” 
In United States v. Kissel Mr. Justice Holmes in answer to a contention 
that the prosecution was barred by the Jaw of limitation said (p. 1178): 
* “But when the plot contemplates bringing to pass a continuous result that will not 
continue without the continuous co-operation of the conspirators to keep it up, and there 
is such continuous co-operation, it is a perversion of natural thought and of natural 
language to call such continuous co-operation a cinematographic series of distinct con- 
spiracies, rather than to call it a single one...A conspiracy is constituted by an agree- 
ment, it is true, but it is the result of the agreement, rather than the agreement itself, 
just as a partnership, although constituted by a contract, is not the contract, but is a 
result of it...A conspiracy is a partnership in criminal purposes. That as such it may 
have continuation in time is shown by the rule that an overt act of one partner may be 
the act of all without any new agreement specifically directed to that act.” 

It is true that in Gokaldas Amarsee v. Emperor and In re Dané the con- 
viction have been based on the footing that the agreement to commit offences 
by itself resulted in the offences of conspiracy under s. 120B. On the other 
hand, there is not a single case where it has been asserted and accepted that 
merely because the objects with which the conspiracy was entered into were 
achieved and actual offences committed, there could be no prosecution for the 
conspiracy itself or that since the conspiracy might amount to abetment of 
each of the offences committed, there can be no charge in respect of the con- 
spiracy. Mr. Pardiwala in support of his contention relied on the decision in 
Leo Roy v. Supdt., Dist. Jal. That case aros@ out of a warrant for the ap- 
prehension and detention of the petitioners in connection with offences includ- 
ing an offence under s. 120-B of the Indian Penal Code. While dealing with 
the arguments advanced before their Lordships that art. 20(2) of the Constitu- 
tion protected them from being charged with these offences, their Lordships 
considered what a criminal conspiracy implied, and it is in that connection 
that it was said (p. 121): 

“...The offence of a conspiracy to commit a crime is a different offence from the 

crime that is the object of the conspiracy because the conspiracy precedes the commis- 
sion of the crime and is complete before the crime is attempted or completed, equally 
the crime attempted or completed does not require the element of conspiracy as one of 
its ingredients.” 
The Court-was not invited to consider the meaning of or the application of 
s. 120-B, and the question as to whether or not a conspiracy continues and the 
language of s, 120-B applies to those who are parties to the conspiracy during 
every moment of its continuance was not canvassed before their Lordships. 
On the other hand, in S. Swaminatham v. State of Madras, T while rejecting the 
contention of misjoinder of charges on the ground that different people had 
joined the conspiracy at different times and also the charges were lumped to- 
gether, the Court said (p. 344) : 

“...The charge, as framed, discloses one single conspiracy, although spread over 
several years. There was only one object of the conspiracy and that was to cheat mem- 
bers of the public. The fact that in the course of years others joined the conspiracy or 
that several incidents of cheating took place in pursuance of the conspiracy did not 
change the conspiracy & did not split up a single conspiracy into several conspiracies.” 

It is urged by Mr. Pardiwala that though ss. 120-A and 120-B were 
added to the Indian Penal Code in 1913, in no case has a similar view been 
taken. That, however, does not mean that that cannot be the meaning of 
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s. 120-B. It may be that in those cases it was not necessary to consider the 
application of s. 120-B since the conspiracies were formed in India and the 
members thereof were amenable to the jurisdiction of Indian Courts. In- 
ternational offences of this kind and such magnitude are of recent growth and 
hence the question. We do not see.why we should give unnatural and per- 
verted meaning to the section. In Mobarik Ali Ahmed v. State of Bombay® 
Mr. Justice Jagannadhadas said in paragraph 31: 

“It is not necessary and indeed not permissible to construe the Indian Pgnal Code 
at the present day in accordance with the notions of criminal jurisdiction prevailing at 
the time when the Code was enacted. The notions relating to this matter have very 
considerably changed between then and now during nearly a century that has elapsed. 
It is legitimate to construe the Code with reference to the modern needs, wherever this 
is permissible, unless there is anything in the Code or in any particular section to in- 
dicate the contrary.” 

It is doubtful if the ratio of the decision in Reg. v. Elmstone, Whitwell, et al, 
Reg. v. Pirtm, and Gokaldas Amarsee v. Emperor can be regarded as sound 
law in view of the judgment of the Supreme Court in that case. After re- 
ferring to the above cases and also the case of Emperor v. Chhotalal Babar? 
Mr. Justice Jagannadhadas in the above case says in paragraph 30: 

“| ..Undoubtedly some of them seem to support the view pressed before us on behalf 

of the appellant that criminal jurisdiction cannot extend to foreigners outside the State. 
These, however, are decisions rendered at a time when the competence of the Indian 
Legislature was considered somewhat limited, under the influence of the decisions like: 
those in Macleod v. Attorney-General for New South Wales,” in spite of the decision in 
The Queen v. Burah".” 
It is significant to note in this connection that their Lordships confirmed the 
conviction of the appellant under s. 420, though charged under s. 420 and s. 34, 
for an offence which he committed by an agent, himself not being in this 
country at the time. 

In the view that we take of s. 120-B, it is clear that if the petitioners be- 
fore us were parties to the conspiracy during its continuance when all of them 
were in Bombay, they clearly committed this offence within Indian territories, 
and that being so, it is impossible to hold that the Courts in India would have 
no jurisdiction to try the offence which is the subject-matter of Charge No. 1. 

Mr. Gumaste relied upon another alternative argument that even if the con- 
spiracy had taken place outside India, even if at the time when the offences 
were committed any of them were outside India, since its effects were felt here 
and the actual offences in pursuance to the conspiracy were committed in the 
Indian territory, the Courts in India would have jurisdiction to try all of the 
accused even for conspiracy. He relied for this purpose on a passage in Hals- 
bury’s Laws of England, Vol. 10, para. 607, at page 829. There it is stated: 

“Conspiracy may be tried in the place ahere the conspirators agreed to do the 
wrongful act which is the object of the conspiracy, but as the place of agreement is 
often unknown, conspiracy is generally a matter of inference deduced from criminal 
acts of the accused persons which are done in pursuance of a common criminal purpose, 
and are often not confined to one place; a charge of conspiracy may consequently be lald 
at common law in any country where one of these criminal acts is committed.” 

He relied on the decision in Emperor v. Chhotalal Babar, particularly on the 
observations to the following effect: 

“Where a foreigner starts the train of his crime in foreign territory, and perfects 
and completes his offence within British limits, he is triable by the British Court when 
found within its jurisdiction.” 

He also relies for the purposes of his argument on the dicta of Mr. Justice 
Holmes which have been cited in Mobarik Ali Ahmed v. State of Bombay, at 
oat [1957] ATR. S.C. 857, s.c. 61 Bom. L.R. 147. 


10 [1891] AC. 455. 
9 (1912) LLR. 36 Bom. 524, s.o. 14 Bom. J1 (1878) 3 A.C, 889. 


1968.] ABDUL KADAR V. STATE (A.CB J.}—Patel J. ' 869 


p. 868, para. (24). In the view which we have taken of s. 120-B, we do 
not think it is necessary for us to consider this aspect of the matter. . 

Mr. Pardiwala then argued that the sanction of the State Government is 
necessary under s. 196A(2) of the Criminal Procedure Code, inasmuch as con- 
spiracy that is alleged includes some non-cognizable offences. The Legisla- 
ture added s. 196A(2) requiring the sanction of the Government in such cases 
with a view that there should not be frivolous prosecutions on the ground of 
criminal conspiracy to commit non-cognizable offences which were petty in 
nature. *The question is whether the present case falls within the ambit of 
sub-s. (2) of s. 196A. So far as relevant, s. 196A(2) reads: 


“No court shall take cognizance of the offence of criminal conspiracy punishable 
under section 120B of the Indian Penal Code—... 

(2) im a case where the object of the conspiracy is to commit any non-cognizable 

offence,...unless the State Government, or a Chief Presidency Magistrate...empowered 
in this behalf by the State Government has, by order in writing, consented to the ini- ` 
tiation of the proceedings:” 
The primary question is whether it can be said that the object of the con- 
spiracy is to commit any non-cognizable offence. No doubt the words are 
plain. But then, as the words themselves suggest, the object of the conspiracy 
must be to commit any non-cognizable offence. In the present case, the ob- 
ject was to commit cognizable offence, and the minor steps were merely steps 
in the committal of the main and cognizable offence of cheating the public, the 
Government and the banks, which clearly is outside the purview of the ex- 
ception contained in the sub-section. It seems to us that such conspiracies as 
have their object only the commission of non-cognizable offences, are within 
the section. It may also be that there may be a conspiracy to commit 
non-cognizable offences and also distinct cognizable offences, in which case 
there may be scope for saying that as to non-cognizable offences, if prosecu- 
tion is sought for conspiracy, there must be Sanction. But where the only 
object of the conspiracy is, as stated above, commission of cognizable offences, 
then there can be no question of sanction for the steps that are being taken to 
the fulfilment of the conspiracy. Even apart from this, a Division Bench of 
this Court has taken the view in Durgadas Tulsiram v. State’? that where 
commission of non-cognizable offences is merely a means to an end, sanction 
under s. 196A (2) would not be necessary. This case followed the earlier case 
in Emperor v. Ramchandra Rango. We are bound by this decision and it 
would not be open to us to reconsider the matter. 


It is then contended that in the first charge, the charge of conspiracy is 
vague in that it does not specify the exact place where the conspiracy was en- 
tered into; for, the charge says ‘‘at Bombay and/or at other places in and 
outside India”. It is, also contended that the documents in respect of which 
forgeries and cheating were committed have not also been specified in that 
charge. As to the latter, it is sufficient to say that specific charges have been 
made against many of the accused individually in respect of the drafts and 
the other documents connected with cheating. It is clear, therefore, that there 
is,no substance in the contention. As to the first contention, we may refer 
with advantage to the decision in State v. Shankar Sakharam Jadhaw'4* and 
the authorities cited there. It is clear on authorities that direct evidence of 
conspiracy is almost an impossibility. It is in a rare case only that there is 
direct evidence ef the place where conspiracy is entered into. In almost every 
case, such conspiracies are to be inferred from the.subsequent conduct of the 
parties having regard to all the circumstances of the case. Under these cir- 
cumstances, from the very nature of things it is almost impossible to give the 
particulars, as the accused would now have the prosecution to give them. In 
this connection, Mr. Pardiwala referred us to the Criminal Procedure 


12 (1953) 56 Bom. L.R. 188. 14 (1956) 59 Bom. L.R. 244. 
13 (1938) 41 Bom. L.R. 98. 
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Code and contended that under s. 236 the only alternatives that are permis- 
sible are as to the nature of the offence, but not any other matter. He relies 
particularly on s. 222 and says that the particulars must be supplied. See- 
tion 222, however, says that the charge must contain such particulars as to the 
time and place of the alleged offence as are reasonably sufficient to give the 
accused notice of the matter with which he is charged. It would be clear, 
therefore, that it is not in every case necessary to give the place of the offence. 
It depends upon the circumstances of the individual case. The same argument 
was advanced as to the charges with regard to certain forgeries. Bub then it 
was pointed out by the learned Additional Government Pleader that many of 
the drafts were endorsed in Bombay, though they may have been forged in 
or out of Bombay. Even here, what we have said above in connection with 
conspiracy applies. Carried to its extreme, in every case of a forged docu- 
ment the prosecution would be required to supply the particulars of the place 
. and time at which the document is forged though it may be that it is forged 
in the house, in a running tram, in a running train or in a bath-room. This 
is putting too much strain on the section. It is, therefore, impossible to coun- 
teanance the argument that in connection with the forgeries also the charges, 
as framed, are vague. 


Mr. Pardiwala then contended that if he succeeded on the first point regard- 
ing jurisdiction and if the charge of conspiracy failed, there would be also 
misjoinder of charges both as to offences and as to accused. Since we are 
against him on the first point, this contention must fail, as is admitted by him. 


[His Lordship after considering some matters of evidence, concluded:] In 
the result, the order of committal is confirmed. The application is dismissed 
and the rule is discharged. The learned Additional Sessions Judge should 
proceed with the trial of the case as early as can possibly be done. 


CRIMINAL APPELLATE. 


Before Mr, Justice Chandrachud and Mr. Justice Palekar. 


THE STATE OF MAHARASHTRA v. PREMCHAND KUBCHAND.* - 


Suppression of Immoral Traffic in Women and Girls Act (CIV of 1956), Secs. 8, 2(f)— 
Whether s. 8(b) applies only to prostitutes. ~ 


Section 8, clause (b), of the Suppression of Immoral Traffic in Women and Girls 
Act, 1956, applies not only to the prostitute herself but it also applies to those others 
who solicit a person for the purpose of prostitution, 

State v. Sonamir Muktamir’, Deepak Laxman v. The State’, referred to. 

Quaere: Whether clause (a) of s. 8 of the Act is capable of application only to 
the prostitute. 


Tus facts appear in the judgment. 


Y. T. Gambhirwala, Assistant Government Pleader, for the State. 
P. K. Nair, (Appointed) for the accused 


CHANDRACHUD J. The question which arises in this appeal is whether s. 8, 
el. (b) of the Suppression of Immoral Traffic in Women and Girls Act (Act 
CIV of 1956), applies only to the prostitute herself or whether it also applies 
to those others who solicit a person for the purpose of prostitution. 


*Decided, July 19/22, 1963. Criminal 601 of 1962, decided by Palekar J., on 
Appeal No. 1721 of 1962, against the order of November 30, 1962 (Unrep.). 
acquittal passed by J. H. A. Vakil, Presidency 2 (1963) Criminal Ap Nos. 1719 and 
Magistrate, 4th Court, Girgaum, Bombay, in 1720 of 1962, decided by Naik J., on April 29, 
Criminal Case No. 1508/P of 1961. 1963 (Unrep.). 

1 (1962) Criminal Revision Application No. 
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On the night of December 7, 1961, Inspector Patkar and Sub-Inspector 
Mehta of the Vigilance Branch were accosted by the respondent with ‘a sug- 
gestive inquiry as to whether he could be of any use to them. Sub-Inspector 
Mehta asked the respondent as to what he could do for him, and on the res- 
pondent saying that he could supply a girl for Rs. 40 for the night, the two 
Police Officers disclosed their identity and put the respondent under arrest. 
The respondent was thereafter put up for trial before the learned Presidency 
Magistrate, 4th Court, Bombay, for an offence under s. 8(b) of the Suppres- 
sion of oral Traffic in Women and Girls Act, which will hereinafter be 
referred to as the Act. The learned Magistrate has accepted the evidence of 
the Police Officers and has held on a question of fact that the respondent did 
offer a girl for prostitution to Sub-Inspector Mehta. The learned Magistrate, 
has, however, acquitted the respondent as he took the view that cl. (b) of s. 8, 
like cl. (a) thereof, applies only to the prostitute herself. The learned Magis- 
trate observes that it may have been possible to convict the respondent under 
some other provision of the Act, but he holds that as the respondent is not the 
prostitute herself and as the respondent has only accosted the Police Officers 
in order to induce them to go to a prostitute, no offence can be said to have 
been committed under cl. (6) of s. 8 of the Act. Being aggrieved by the order 
of acquittal, the State has filed this appeal. . 

Section 8 of the Act reads thus:— 

“Whoever, in any public place or within sight of, and in such manner ag to be 
seen or heard from, any public place, whether from within any building or house or 
not— 

(a) by words, gestures, wilful exposure of her person (whether by sitting by a 
window or on the balcony of a building or house or in any other way), or otherwise 
tempts or endeavours to tempt, or attracts or endeavours to attract the attention of, 
any person for the purpose of prostitution; or A 

(b) solicits or molests any person, or loiters or acts in such manner as to cause 

obstruction or annoyance to persons residing nearby or passing by such public place 
or to offend against public decency, for the purpose of prostitution, shall be punishable 
on first conviction with imprisonment for a term which may extend to six months, or 
with fine which may extend to five hundred rupees, or with both, and in the event 
of a second or subsequent conviction, with imprisonment for a term which may extend 
to one year, and also with fine which may extend to five hundred rupees,” 
The question which falls for determination is as to what is the true construc- 
tion of the words: ‘‘whoever solicits any person for the purpose of prostitu- 
tion”. The argument which found favour with the learned Magistrate and 
the argument which has been canvassed before us on behalf of the accused is 
that since cl. (a) of s. 8 can apply to the prostitute herself, the application of 
cl. (b) must be restricted similarly. It may perhaps be correct, though we do 
not feel called upon to decide the question, that cl. (a) of s. 8 is capable of 
application only to the prostitute, particularly in view of the words ‘“‘wilful 
exposure of her person” and also because of the context in which the words 
in the parenthesis are used. The question however is, whether there is any 
justification for construing the language of cl. (b) of s. 8 so as to restrict its 
operation in a manner similar to the one in which the operation of cl. (a) 
appears to have been restricted. In our opinion, the words used in cl. (b) 
of s. 8 must be given their plain, grammatical meaning and there is no war- 
rant for restricting the operation of that clause so as to make it applicable only 
to prostitutes. If the charging words make it penal for ‘‘whoever’’ to solicit 
any person for the purpose of prostitution, there would be no justification for 
cutting down the ambit of those words by excluding from their scope all per- 
sons except the prostitute herself. 

In the construction of the words: ‘‘whoever solicits any person for the pur- 
pose of prostitution’’, one may with advantage consult the dictionary for the 
meaning of the word ‘solicit’, as the word is not defiued in the Act. In the 
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Oxford Dictionary, Vol. 10, 1961 Ed., the word ‘Solicit’ is defined under sub- 
heading 3, to mean ‘‘to urge or importune” and under sub-heading 4(c), the 
meaning of the word is stated to be ‘‘to make immoral attempts upon’’. In 
Webster’s Dictionary, 1961 Ed., the word ‘Solicit’ is defined to mean ‘‘to en- 
treat or importune’’ under sub-heading 3, and ‘‘to accost (a man) for im- 
moral purposes’’ under sub-heading 6(c). The word ‘prostitution’ is defined 
in s. 2(f) of the Act to mean 

“ ..the act of a female offering her body for promiscuous sexual integcourse for 
lure, whether in money or in kind;” è 

If the word ‘solicit’, as stated in the two standard dictionaries, means to 
urge or importune or to accost a man for immoral purposes, then cl. (b) of 
s. 8, which provides a penalty for one who solicits a person for prostitution 
must be held to cover every case in which a person urges or accosta another 
for the purposes of prostitution, and whether the urging or accosting is by 
the prostitute herself or by any other person can make no difference to the 
criminality of the act. 

Mr. Nair, who appears for the respondent, contends that the meaning of 
cl. (b) must be controlled by the language of cl. (a) of s. 8 and the argument 
of the learned counsel is that if the Legislature has intended that cl. (a) must 
apply only to females, it would be a reasonable construction to place on el. (b) 
to restrict its operation to females. We are prepared to assume, though we 
are not called upon to decide, that the whole of cl. (a) can apply only to 
females. We are, however, unable to agree that cl. (b) must be construed as 
being applicable to females only, because cl (a) applies to females. An 
answer to this contention can be found in the circumstance that the wording 
of the two sub-clauses is in material respects different and that whereas the 
language used in cl. (a) may be capable of being applied, expressly or by 
necessary implication, to females only, the language used in cl. (b) contains 
no words which would justify the operation of that clause being restricted to 
females. We are unable to appreciate the argument that the two sub-cls. of s. 8 
must be construed not separately or independently of each other but that the 
operation of one must be held to be curtailed by the language used in the 
other. If even a proviso could conceivably be wider than the parent section, 
we cannot understand why one sub-clause cannot have a wider operation than 
another sub-clause of the same section. 

In coming to the conclusion that cl. (b) of s. 8 applies only to the prosti- 
tute herself, the learned Magistrate has been partly influenced by the language 
used in cl. (a) and partly by the definition of the word ‘prostitution’ as con- 
tained in s. 2, el (f) of the Act. The learned Magistrate observes that: 

“|. Section 2(f) of the Act which defines “prostitution” says in clear terms that 
prostitution means the act of a female offering her body for promiscuous sexual inter- 
course for hire, whether in money or in kind. The Act applies only to females carrying 
on the business of prostitution. The words, therefore, in Section 8(b) viz. ‘Solicits... 
for the purpose of prostitution’ can reasonably only mean ‘soliciting for the purpose of 
offering her body for promiscuous sexual intercourse for hire, whether in money or in 
kind’...Section 8 has to be read as a whole and the only reasonable interpretation would 
be, without doing violence to the language of the Section, that it applies only to female 
prostitutes.” 

With respect, we are unable to agree that the only reasonable interpretation 
to put on cl. (b) of s. 8 is to hold that it applies only to female prostitues and 
that to come to any other conclusion is doing violence to the language of the 
section. To hold that cl. (b) of s. 8 applies to the prostitute herself and to. 
no one else is to add restrictive words to that clause which are not there, and 
is to take a view which is not warranted by the plain language used in the 
clause. The error into which the learned Magistrate has fallen is to assume 
that because the word ‘prostitution’ means ‘‘the act of a female offering her 
body for promiscuous sexual intercourse,’’ therefore, ‘‘soliciting for the pur- 
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poses of prostitution’’ would imply that the female must herself solicit an- 
other person in order that he may avail himself of her body for promiscuous 
sexual intercourse. It has been overlooked that persons other than the pros- 
titute could urge or accost others for purposes of prostitution and indeed it 
is not unoften that the soliciting is indulged in more by the mobile middleman 
than by the prostitute herself. 


We are fortified in the view which we have taken by the judgments of two 
single Judges of this Court. The earlier of these judgments is of one of us, 
‘namely Palekar J., in State v. Sonamir Muktamir’ whereas the later judgment is 
of Naik J., in Deepak Laxman v. The State.2 Both the learned Judges have held 
that there is no warrant for restricting the operation of cl. (b) of s. 8 to the 
prostitute herself. 


For these reasons, the appeal is allowed and the order of acquittal is set 
aside. We convict the respondent under s. 8, cl. (b) of the Suppression of 
Immoral Traffic in Women and Girls Act, 1956, and sentence him to suffer 
rigorous imprisonment fot a period of one month. 


` Appeal allowed: Order of acquittal set aside. 


APPELLATE CIVIL. 
[NAGPUR BENCH] 


Before Mr. Justice Tambe and Mr. Justice Paranjpe. 


HASAN NURANI MALAK veS. M. ISMAIL.* 


Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 19, 8&—Madhya Pradesh Public 
Trusts Act (XXX of 1951), Secs. 3, 6, 7, 8—~Previous decision made by Registrar under 
Act XXX of 1951 that trust not a public trust—Whether such decision bars Charity 
Commissioner to hold enquiry under s. 19 of Bom. Act XXIX of 1950 in respect of 
same trust—Finality whether given to decision of Registrar under Act XXX of 1951 
that particular trust not a public trust—Suit contemplated under s. 8(1) of Act XXX 
of 1951 whether for purpose of getting entry made in register. 

A previous decision made by the Registrar under the Madhya Pradesh Public 
Trusts Act, 1951, holding that a particular trust is not a public trust does not take 
away the jurisdiction of the Charity Commissioner to hold an enquiry under s. 19 
of the Bombay Public Trusts Act, 1950, in respect of the same trust. 

Keshav Ganashyam v. Waman Rangan, Gor v. Raval’ and Iswarananda Bharathi 
Swami v. Commissioners, H.R.E. Board,’ distinguished. 

Mahant Manohardas Guru Gopaldas v. Registrar, Public Trusts, Hoshangabad,! 
dissented from. 

Under ss. 3, 6 and 7 of the Madhya Pradesh Public Trusts Act, 1951, na finality 
has been given to a finding of the Registrar holding that any particular trust is not 
a public trust. 

The suit contemplated by s. 8(1) of the Madhya Pradesh Publie Trusts Act, 1951, ` 
relates only where an entry has been made in the register. Such a suit is for the 
purpose of correction of the entries made in the register and not for the purpose of 

. getting an entry made in the register. 


1 (1962) Criminal Revision Application No. 1 (1952) 55 Bom. L.R. 320, s.c. [1953] 
601 of 1962, decided by Palekar J., Novem- A.LR. Bom. 340. 
ber 30, 1962 (Unrep.). 2 (1850) 53 Bom. L.R. 174. 
2 (1963) Criminal Appeals Nos. 1719 and 3 (1931) LL.B. 54 Mad. 928, 
1720 of 1962, decided by Naik J., on April 4 (1962) Miscellaneous Petition No: 208 
29, 1063 (Uurep.). of 1962, decided on November 15, 1962 
"Decided, August 9, 1963. Special Oivil (Unrep.). 
Application No. 380 of 1962. 
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Tre facts are stated in the judgment. 


A. `S. Bobde, with M. L. Vaidya, for the petitioner. 
G. R. Mudholkar, Additional Government Pleader, for opponent No. 1. 
D T. Mangalmurti, with Shanker Anand, for opponents Nos. 2 to 5. 


TAMBE J. This is a petition under arts. 226 and 227 of the Constitution 
of India for the issue of a Writ of certiorari, or any other order or direction 
for quashing the order of the Assistant Charity Commissioner, Nagpur, res- 
pondent No. 1, made on September 6, 1962, wherein he has held that he has* 
jurisdiction to enquire into an application made by respondents Nos. 2 to 5 
under s. 19 of the Bombay Public Trusts Act, 1950, hereinafter referred to 
as the new Act. 

The question that arises for consideration is whether the Assistant Charity 
Commissioner had jurisdiction to decide this application under s. 19 of the 
Bombay Act or whether the previous decision made by the Registrar under 
the Madhya Pradesh Public Trusts Act (Act XXX of 1951), holding that 
this particular trust is not a publie trust takes away the jurisdittion of the 
Charity Commissioner to hold an enquiry under s. 19 of the Bombay Act in 
respect of the same trust? The question arises thus: 

The petitioner before us Hasan Nurani Malak is the son of late Khan 
Bahadur M.E.R. Malak. Sometime in October 1953, one Jafar Bhai son 
of Hasan Ali made an application under the M. P. Act that the trust known 
as ‘Mehdi-Bagh’ founded at Nagpur in 1891 by Moulana Malak was a public 
trust within the meaning of the old Act. The Registrar, Public Trusts, 
Nagpur; by his order dated November 11, 1955, dismissed this application 
holding that Mehdi-Bagh is not a public trust and it requires no registration 
under the M. P. Act. It is well-known that the Vidarbha area in which Nagpur 
is located became part of the State of Bombay from November 1, 1956, by 
virtue of the States Reorganization Act and is now part of the State of Maha- 
rashtra by virtue of the Bombay Re-organization Act. The Legislature of 
the State of Bombay enacted the Bombay Trusts (Unification and Amend- 
ment) Act, 1959 (Act No. VI of 1960) with a view to extend the Bombay 
Public Trusts Act, 1950, to the rest of the State of Bombay, to provide for 
the repeal or cessation of certain corresponding laws in force in parts of the 
State relating to public trusts to which that Act is applied; and for those 
and certain other purposes further to amend that Act. Sub-section (2) of s. 
1 provided that the Bombay Public Trusts (Unification and Amendment) Act, 
1959, would come into force on such date as the State Government may, by 
notification in the Official Gazette, appoint. By virtue of the notification 
issued the Bombay Act came into force in Vidarbha area from February 1, 
1961. The Bombay Act, namely, the Bombay Publie Trusts Act, 1950, has 
been enacted to regulate and to make better provisions for the administration 
of public religious and charitable trusts in the State of Bombay. Section 18 
of the Act makes it obligatory on, the trustees of the public trusts, to which 
this Act has been applied, to make an application for the registration of the 
public trusts. Section 19 also gives a right to a person having interest in 
the public trust to make an application and to the Deputy or Assistant Charity 
Commissioner to make an inquiry for the purposes of ascertaining: 

(i) whether a trust exists and whether such trust is a public trust, 

(iil) whether any property is the property of such trust, 

(iii) whether the whole or any substantial portion of the subject-matter of the 
trust is situate withim his jurisdiction, 

(iv) the names and addresses of the trustees and manager of such trust, 

(v) the mode of succession to the office of the trustee of such trust, 

(vi) the origin, nature and object of such trust, 

(vii) the amount of gross average annual Income and expenditure of such trust, and 

(viii) any other particulars as may be prescribed under sub-section (5) of section 18. 
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On March 2, 1962, respondents Nos. 2 to 5, who claimed to be persons 
interested in the alleged Mehdi-Bagh trust, filed an application before. res- 
pondent No. 1, the Assistant Charity Commissioner, under s. 19 of the Bom- 
bay Publie Trusts Act, (Act XXIX of 1950), wherein they prayed that an 
enquiry be made under s. 19 of the Bombay Public Trusts Act, 1950, and 
action as deemed fit be taken. To this application the petitioner before us 
was joined as a respondent and it was alleged that the trust property was in 
possession of the petitioner before us. On August 6, 1962, the petitioner raised 
a prelimtnary objection challenging the jurisdiction of the Court to proceed 
to enquire into the said application filed by respondents Nos. 2 to 5 under s. 
19 of the Bombay Public Trusts Act. The contentions raised were two-fold. 
In the first instance, it was contended that the finding of the Registrar under 
the Madhya Pradesh Public Trusts Act, 1951, that Mehdi-Bagh was not a 
public trust had become final and conclusive by virtue of the provisions of 
the Madhya Pradesh Act. The petitioner, therefore, had acquired a vested 
right and that is saved to him under s. 86 of the Bombay Act. In the alter- 
native it was contended that even if the said finding of the Registrar had not 
become final the proceedings were still pending under the Madhya Pradesh 
Act and the only remedy that the respondents would have to get that finding 
set aside is by filing a civil suit as provided in s. 8 of the Madhya Pradesh 
Act. The Assistant Charity Commissioner on these pleas framed the follow- 
ing preliminary issues: 

“Whether in view of the order of the Registrar of Public Trusts, Nagpur District, 
Nagpur, in case No. 153/XXXUI-9 of 1953-54 declaring Mehdi Bagh as not registrable 
under the Madhya Pradesh Public Trusts Act, 1951, the Assistant Charity Commissioner, 
Nagpur Region, Nagpur, is not precluded from holding an enquiry under section 19 of 
the Bombay Public Trusts Act, 1950?” 


By his order dated September 6, 1962, respondént No. 1 held that the enquiry 
under s. 19 of the Bombay Public Trusts Act was not barred and further 
directed that enquiry into the application under s. 19 of the Bombay Public 
Trusts Act, filed by respondents Nos. 2 to 5 shall proceed. It is this order 
of respondent No. 1 that the petitioner seeks to get quashed by this petition. 


The argument of Mr. Bobde is founded on certain provisions of the Madhya 
Pradesh Act and the Bombay Act. It would, therefore, be convenient to 
refer to these provisions before we proceed to deal with the contentions raised 
by Mr. Bobde before us. As already stated, the Madhya Pradesh Act 
was enacted to regulate and make better provisions for the administration of 
public religious and charitable trusts in the State of Madhya Pradesh. Sec- 
tion 2(4) defines ‘public trust’ as meaning: - 

“...an express or constructive trust for a public religious or charitable purpose 
and includes a temple, a math, a mosque, a church, a wakf or any other religious or 
charitable endowment and a society formed for a religious or charitable purpose.” 
Sub-section (5) defines, ‘register’ to mean ‘‘a register maintained under sub- 
section 8 of the Act.” Section 3 reads: 

“3.(1) The Deputy Commissioner shall be the Registrar of public trusts in respect 
of every public trust the principal office or the principal place of business of which as 
declared in the application made under sub-section (3) of section 4 is situate in his 
district. 

(2) The Registrar shall maintain a register of public trusts, and such other books 
and registers and in such form as may be prescribed.” 

Section 4 makes it obligatory on the working trustee of every publie trust 
to apply to the Registrar having jurisdiction for registration of the public 
trust and also indicates the particulars which have to be mentioned in such 
appheation. Sub-section (5) provides that on receipt of an application 
under s. 4(/), or upon an application made by any person having interest in 
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a public trust or on his own motion, the Registrar shall make an enquiry in 
the -preseribed manner for the purposes of ascertaining :— 

(i) whether the trust is a public trust, 

(ii) whether any property is the property of such trust, 

(iii) whether the whole or any substantial portion of the subject-matter of the 
trust is situate within his jurisdiction, 

(iv) the names and addresses of the trustees and manager of such trust, 

(v) the mode of succession to the office of the trustee of such trust, ° 

(vi) the origin, nature and object of such trust, . 

(vil) the amount of gross average annual income and expenditure of such trust, and 

(viii) correctness or otherwise of the particulars furnished under sub-section (3) of 
section 4. 

Sub-section (2) of s. 5 provides that the Registrar shall give in the pre- 
scribed manner public notice of the inquiry proposed to be made under sub-s. 
(1) and invite all persons interested in the public trust under inquiry to pre- 
fer objections, if any, in respect of such trust. Section 6 provides that on 
completion of the inquiry provided for under s. 5, the Registrar shall record 
his findings with reasons therefor as to the matters mentioned in the said 
section. Section 7 ryns: 

“7.(1) The Registrar shall cause entries to be made in the register in accordance 
with the findings recorded by him under section 6 and shall publish on the notice board 
of his office the entries made in the register. 

(2) The entries so made shall, subject to the provisions of this Act and subject to 
any change recorded under any provision of this Act or a rule made thereunder, be 
final and conclusive.” i 
Section 8 reads: 

“8.(1) Any working trustee on person having interest in a public trust or any pro- 
perty found to be Trust property, aggrieved by any finding of the Registrar under sec- 
tion 6 may, within six months from the date of the publication of the notice under sub- 
section (1) of section 7, institute a suit in a civil court to have such finding set aside or 
modified. 

(2)... 

(3) On the fmal decision of the suit, the Registrar shall, if necessary, correct the 

entries made in the register in accordance with such decision.” 
‘We have already referréd to the Bombay Public Trusts (Unification and 
Amendment) Act, 1959, (Act No. VI of 1960). By the same enactment s. 
86 and Schedule AA were introduced into the Bombay Public Trusts Act, 
1950. The part of the said s. 86, material for purposes of this case is in fol- 
lowing terms: 

“86. (2) On the date of P AE of the Sadi of this Act to any public trust 
or class of public trusts under sub-section (4) of section 1 (hereinafter in this section 
referred to as the said date), the provisions of the Acts specified in Schedule AA which 
apply to such trust or class of trusts shall cease to apply thereto. 

(3) Save as otherwise provided in this section, such repeal or cessation shall not 
in any way affect— 

(a)... 

(b) any right, title, interest, obligation or liability already acquired, accrued or 
incurred before the said date under the laws hereby repealed or ceasing to apply; 

(c) any legal proceedings or remedy in respect of such right, title, interest, obliga- 
tien. or Liability: 

Provided that if on the said date, any legal proceeding m respect of any public 
trust is pending before any court under any enactment specified in Schedule AA to 
which the State Government...is a party... 

(4) Notwithstanding anything contained in sub-section (3), all proceedings pending 
immediately before the said date before any authority (other than a court) under any 
enactment specified in Schedule AA shall be continued and disposed of under that en- 
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actment as if the Bombay Public Trusts (Unification and Amendment) Act, 1959, had 
not been passed.” 3 
Item no. 4 in Schedule AA is the Madhya Pradesh Public Trusts Act, 1951. 

It is the contention of Mr. Bobde that application has been previously made 
by one Jafar Bhai, a person’ having interest in the Mehdi Bagh trust before 
the Registrar for holding an enquiry in respect of the matters stated in s. 5 
of the Madhya Pradesh Act, and the Registrar had held an enquiry under s. 
6 of the Act. The Registrar had recorded a finding under s. 6 that Mehdi 
Bagh wa not a publie trust. Under s. 7 it was obligatory on the Registrar 
to make an entry in respect thereof in accordance „with the said finding in 
the register. The finding becomes final and conclusive under s. 7 subject to 
the decision of a civil suit provided for in s. 8 of the Madhya Pradesh Act. 
The Registrar’s order was passed on November 11, 1955. Six months from 
that order had long since expired. No suit has been filed either by Jafar Bhai 
or any person having any interest in the-Mehdi Bagh trust. There is, there- 
fore, a finality attached to the said finding of the Registrar. It is, therefore, 
a right acquired within the meaning of cl. (b) of sub-s. (3) of s. 86 of the 
Bombay Public Trusts Act, 1950, and therefore the jurisdiction of the Charity 
Commissioner to enquire into the present application under s. 19 of the 
Bombay Public Trusts Act is barred. 

Mr. Mangalmurti appearing for respondents Nos. 2 to 5 as well as Mr. 
Mudholkar, Additional Government Pleader, appearing for respondent No. 1, 
on the other hand, contend that s. 19 casts an obligation on the Charity Com- 
missioner to enquire into the application made under s. 19 of the Bombay Act. 
An application has been made by respondents Nos. 2 to 5 before the Charity 
Commissioner. He has, therefore, jurisdiction to proceed and enquire into 
the application. The decision obtained by the petitioner in the former pro- 
ceedings under the Madhya Pradesh Act that Mehdi Bagh is not a public 
trust does not amount to a right acquired wit&in the meaning of s. 86(3) (b) 
of the Bombay Act. Whether the decision operates as res judicata or not is 
a matter for the Charity Commissioner to decide. 

Now, in our opinion, if Mr. Bobde’s contention that the finality has been 
given to the finding of the Registrar that Mehdi Bagh is not a public trust is 
correct, then it cannot be disputed that the petitioner has acquired a vested 
right and the right has accrued to the petitioner under the Madhya Pradesh 
Act to have the finality given to that decision within the meaning of s. 
86(3)(b) of the Bombay Act. The view taken by us finds support from the 
decision of their Lordships of the Judicial Committee of the Privy Council 
in Delhi Cloth Mulls v. I. T. Commr'’. The question that was raised before 
their Lordships in brief was whether the petitioner before their Lordships 
had a right of appeal against the order of the High Court made in an income- 
tax reference. Upto 1926 till the Income-tax Act of 1922 was amended in 
1926, there was no appeal provided, against the decision of the High Court. 
The Amending Act, however, provided for such an appeal. Taking advantage 
of the amendment the assessee sought to move the Privy Council by an ap- 
peal under the provisions of the new Act in respect of a decision given prior 
to the amendment. A contention was raised on behalf of the Income-tax Com- 
missioner that the appeal was not tenable inasmuch as the amending statute 
eould not be said to have retrospective effect so as to deprive the Income-tax 
Department of the right accrued to them by reason of the finality given by 
the statute to the decision of the High Court. This contention of the Income- 
tax Department was upheld by their Lordships. At page 244, their Lord- 
ships observed: 

“ .where it is in effect laid down that, while provisions of a statute dealing merely 
with matters of procedure may properly, unless that construction is textually inadmis- 
sible, have retrospective effect attributed to them, provisions which touch a right in 


1 [1927] A.LR. P.C. 242, 8.0. 30 Bom. L.R. 60. 
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existence at the passing of the statute are not to be applied retrospectively in the absence 
of express enactment or necessary intendment. Their Lordships can have no doubt 
that provisions which, if applied retrospectively, would deprive of their existing finality 
orders, which, when the statute came into force, were final, are provisions which touch 
existing rights. Accordingly, if the section now in question is to apply to orders final 
at the date when it came into force, it must be clearly so provided.” 

Their Lordships further held that finality was attached to the decision of the 
High Court under the provisions of Income-tax Act prior to its amgndment. 
‘ The question that, therefore, arises is whether finality has been given to 
the decision of the Registrar holding that a particular trust is not a public 
trust. We have already reproduced the relevant provisions of the Madhya 
Pradesh Act above. We do not find any express provision in this Act which 
gives a finality to a finding. On the other hand, the statute in express terms 
gives finality to the entries made in the register as required by sub-s. (J) of 
s. 7 of the Act. The question then is whether a finding which is negative in 
nature that the alleged trust is not a public trust is a finding which is re- 
quired to be transmitted to register under s. 7. ‘Register’ has been defined 
as ‘register’ to be maintained under sub-s. (2) of s. 3 of the Act and when 
we turn to sub-s. (2) of s. 3 of the Act there is only the register which the 
statute itself makes it obligatory to be filled in in accordance with the finding 
of the Registrar and that is the register of public trusts. The Registrar, no 
doubt, is enjoined with a duty to make entries in other registers as may be 
prescribed. But then unless and until other registers are prescribed by the 
authority that is empowered to prescribe the registers, it cannot be said that 
there is any obligation on the Registrar to incorporate any particular finding 
into the registers, save and except his finding that the particular trust is a 
public trust. Now, sub-s. (3) of s. 2 defines the expression ‘prescribed’, as 
preseribed by rules made under this Act. Section 35 empowers the State 
Government to make rules for purposes of carrying into effect the provisions 
of this Act and cl. (a) of sub-s. (2) in terms empowers the State Government 
to make rules relating to the form of register of public trusts and the registers 
and books to be maintained by the Registrar under sub-s. (2) of s. 3 and their 
form. In exercise of their powers the State Government have framed rules 
as published in the Madhya Pradesh Gazette of May 22, 1953. Rule 8 pro- 
vides that there shall be maintained in the office of every Registrar of Public 
Trusts (i) a Register of Public Trusts in Form I, and (ii) a “Register of all 
Properties of Public Trusts in Form II, in respect of public trusts registered 
in his district under this Act. Rule 7 provides that any Deputy Commission- 
er receiving under s. 10 copies of entries in regard to immovable property 
situate within his district of public trusts registered in any other district 
shall keep an abstract of such entries in a register maintained in Form VI. 
Rule 8 provides that there shall be maintained in the office of the Registrar a 
register of decisions of Courts relating to public trusts in Form VII. It is 
thus clear that the obligation on the Registrar is to maintain only four regis- 
ters, namely, (1) Register of Trusts, (2) Register of Properties of the Public 
Trust, (3) Register relating to the immovable property situate within his 
district of public trusts registered in any other districts and (4) Register of 
decisions of the Courts relating to the public trusts. There is no obligation 
on the Registrar to make any findings other than the findings on the aforesaid 
four matters. In our opinion, therefore, on true construction of as. 8, 6 and 7 
no finality has been given to a finding of the Registrar holding that any parti- 
cular trust is not a public trust. It is indeed true that s. 8 read by itself gives 
an impression that the duty is cast on a party against whom a decision has 
been adversely given to file a suit within six months and the finding could 
either be that the particular trust is a public trust or that it is not a public 
trust. But it would not be proper to read that s. 8 by itself. It has to be 
read in context of the other provisions of the Act. The well-settled principle 
is that the statute has to be construed as a whole.. Further, there is an in- 
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diction in sub-s. (J) of s. 8 itself which shows that the suit contem- 
plated in sub-s. (J) of s. 8 relates only to such findings that the law requires 
to be transmitted to the registers required to be maintained under the provi- 
sions of the Act. In other words, our conclusions find further support from 
sub-s. (3) of s. 8 which indicates that the suit contemplated by sub-s. (J) of 
s. 8 relates only where an entry has been made in the register. The suit 
contemplated under s. 8 is the suit for the purpose of correction of the 
entries made in the register. It indicates that no suit is contemplated to be 
filled urfder s. 8 for the purposes of getting an entry made in the register. 


Now having regard to the object and subject-matter of the enactment also, 
it appears that the registers which the Act requires to be maintained by the 
Registrar are only such registers relating to a public trust and its properties, 
where the Registrar comes to the conclusion that the particular trust is a 
public trust. The Act is intended to regulate and make better provisions for 
the administration of public religious and charitable trusts in the State. 
Trusts, which have been found not public trusts, are completely beyond the 
purview of the Act and, therefore, there is no necessity of maintaining any 
registers as such in respect of the findings declaring particular trusts to be not 
a public trust. In view of our aforesaid finding, the second contention of 
Mr. Bobde before the Registrar, and also before us, would not survive, as the 
second contention was founded on an argument that it was obligatory on the 
Registrar to maintain a register and enter into that register his findings that a 
particular trust is not a public trust. If we had agreed with Mr. Bobde that 
it was obligatory on the Registrar to maintain such registers, we would have 
no difficulty in holding that the mere fact that the Registrar has not entered 
into the findings into the register would deprive the petitioner of his rights. 
We would have in that case held that the proceedings were still pending 
before the Registrar for the purposes of making an entry into the register, 
which would, in its turn, give a right to the other side to file a civil suit. For the 
reagons stated above, in our opinion, therefore, respondent No. 1 was not in 
error in holding that he had jurisdiction to proceed with the application made 
by respondents Nos. 2 to 5 under s. 19 of the Bombay Public Trusts Act. 
It must not be understood that our decision is that the prior decision does 
not operate as res judicata. We express no opinion as to whether the prior- 
decision operates as res judicata or operates as a bar on principles analogous 
to res judicata or not in the proceedings under s. 19 of the Act. That will be 
a matter for respondent No. 1 to decide if such a contention is raised before 
him, All that we say is that the jurisdiction of respondent No. 1 to enquire 
into the application under s. 19 is not taken away by reason of the prior 
decision. 

Mr. Bobde also has referred us to the decisions reported in Keshav Ganash- 
yam v. Waman Rangajs,2 Gor v. Raval, and Iswarananda Bharathi Swami 
v. Commissioners, H. R. E. Board.4 In our opinion, these decisions are distin. 
guishable on facts. 

The facts of Keshav Ganashyam v. Waman Rangaji were that the peti- 
tioner had filed a suit in the Court of Small Causes to recover a debt. The 
debetor had previously sought reljef under the Bombay Agricultural Debtors 
Relief Act and the relief had been granted to him. A plea, therefore, was 
raised that the debt was extinguished by virtue of s. 15 of the Bombay Agri- 
cultural Debtors Relief Act and the question that was considered was whether 
the debt of the plaintiff was extinguished by virtue of the provision of s. 15 
of the Act. On the construction of the said section, it was held that the debt 
was extinguished. It is to be noticed that the jurisdiction of the Court to 
decide the issue whether the debt was extinguished or not, was not a matter 


2 (1982) 55 Bom. L.R. 320, s.o. [1953] 3 (1950) 58 Bom. L.R. 174. 
AIR. Bom. 340. 4 (1931) LL.R. 54 Mad. 928. 
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for consideration before this Court. We have already said, that whether the 
prior decision operates as res judicata or a bar on principles analogous to res 
judicata is a matter for the Court to decide and is not a matter decided by us 
in this case. 


The case Gor v. Raval was a case between a landlord and a tenant and the 
question which arose was whether the previous decision was binding in a 
„subsequent proceeding. The question of jurisdiction of the Court was not 
raised. The facts of Iswarananda Bharathi Swami v. Commissioner, H. R. E. 
Board, were that the plaintiff sued for a declaration that the bu&iding in 
which he resides and in which the worship of the deity was performed is not’ 
an institution to which the Madras Hindu Religious Endowments Act (II of 
1927) applies. This suit was filed on April 17, 1928. Prior to the institu- 
tion of the suit, the Religious Endowments Board, after givirtg notice to the 
plaintiff and holding an enquiry held that the particular property was the 
trust property within the meaning of the Madras Hindu Religious Endow- 
ments Act. A question was raised whether the suit was maintainable or a 
recourse ought to have been had to the District Court by an application as 
provided under sub-s. (2) of s. 84 of that Act. It was held that sub-s. (2) 
of s. 84 having given a finality to the decision subject to an application to 
the District Court, the suit was barred. We have, for reasons already stated, 
held that there was no finality attached to the finding of the Registrar hold- 
ing that the particular trust was not a public trust. The decision would, 
therefore, have no application. 

Mr. Bobde has also referred to an unreported decision of the Madhya Pra- 
‘desh High Court in Mahant Manohardas Guru Gopaldas v. Registrar, Public 
Trusts, Hoshangabed>, The decision lends support to the contention of Mr. 
Bobde. It hes been held therein by the Madhya Pradesh High Court that a 
finding that particular trust is not a public trust has to be challenged only 
by way of a suit under s. 8 and not by way of another application under the 
same Act. With respect, we find it difficult to take a similar view for reasons 
stated above. 

In the result, the petition fails. The rule is, therefore, discharged with 
costs. 

The petitioner prays that a certificate under art. 133 (1)(c), Constitution 
of India, be granted. The oral application for grant of certificate is rejected. 


Rule discharged. 


5 (1062) Miscollansous Petition No. 298 of 1962, decided on November 15, 1962 (Onrep.). 
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ADULTERY—Barden of proof. 

Whero the petitioner claims relief under s. 
13(1) of the Hindu Marnage Act, 1955, on the 
ground of adultery, the petitioner must prove the 
allegation beyond reasonable doubt. This does 
not necessarily mean that the Court expects di- 
rect evidence but it only means that there must 
be evidence, either oral or circumstantial in 
nature, from which the Court can be satisfied 
beyond reasonable doubt that the alleged offence 
is made eut. ‘The Court must consider more the 
quality than the quantity of evidence. A case 
must be judged having due regard to the social 
conditions of and the manner in which parties 
are accustomed to live. If there is evidence 
enough to show that they had reasonable oppor- 
tunities of having sexual intercourse in the con- 
ditions of life in which they live for days together 
then the Court may be justified in raising an 
inference of adultery. 

DavyaNnt KANTILAL v, KANTILAL GAMANLAL. 
65 Bom. L.R., 24. 


ADVOCATE, duty to take care. 

A counsel appeanng for a client has a respon- 
sibility in cases where his client wants him to 
allege fraud and dishonesty on the part of the 
Court in the discharge of its judicial functions, 
and has to exercise due care ın such matters and 
cannot escape the responsibility sumply by say- 
ing that what has been done was under instruc- 
tions from his client. 

Kerr A. MASTER v. A. G. KOTWAL. 
65 Bom. L.R. 131. 


ADVOCATE, whether is an “employer”, within 
s. 2(T) of the Bombay Shops and Establishments 
Act, 1948. 

An ađvocate or a legal practitioner, whether 
he works in his office or appears in Court, can 
not be said to be carrying on his profession in 
any of these places where the activity can be 
said to be of a commercial nature and, therefore, 
he is not liable tp have any establishment re- 
gistered under the Bombay Shops and Establish- 
ments Act, 1948. 

A lawyer who carries on his profession as an 
advocate cannot answer the definition of an 
“employer” in s. 2(7) of the Act. 

SAKHARAM y. CITY OF Nagpur Corp. 
65 Bom. L.R. 627. 


AFFIDAVITS. See Civit Procepurz Cone, O. 
XIX, Rr. 1, 2 3. 65 Bom. L.R. 584. 


ALIMONY, when Court can make order for pay- 
ment of, under Hindu law. 

Under s. 25(1) of the Hindu Marnage Act, 
1955, unless and until a decree of any one of 
the kinds mentioned in ss. 9 to 13 of the Act 
is passed on a petition either by a husband or a 
wife, the Court will have no jurisdiction to make 
any order for payment of alimony or mainte- 
nance. Therefore, the Court will not have any 
jurisdiction to make an order for payment of 
alimony or maintenance in favour of a husband 
or a wife in the event of a petition for any of 
the decrees mentioned in ss. 9 to 13 of the Act 
being dismissed. 

SHANTARAM DINKAR v. MALTI. 
65 Bom. LR. 441. 
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ANNUAL LETTING VALUE, profit method. 
When the method employed for finding out 
the annual letting value ıs the profit basis, al 
such expenses as are necessary to be incurred for 
earning the gross receipts must be deducted 
therefrom to arrive at the annual letting value. 
The profit method should be applied where the 
premises are the only place in which the profits 
can be earned and the .tenant, considered as the 
hypothetical tenant, the only person likely to 
earn those profits. 
R. W. I. Turr CLUB v. MUNICIPAL Commer. 
65 Bom. L.R. 742. 


APPELLATE COURT, assumption of miscon 
ception of law. 

When it appears to an appellate Court that 
no person properly instructed in law and acting 
judicially could have reached the particular deci- 
sion, the Court may proceed on the assumption 
that misconception of law bas been responsible 
for the wrong decision. 

PROVINCIAL TRANSPORT v. STATE INDUS. Court. 
65 Bom. L.R. (S.C.) 288. 


ARBITRATION ACT (X of 1940), 8. 31—Award 
made by arbitrator —Whether Court can set it 
aside only because one party to arbitration pro- 
ceedings denies existence of contract—Jurisdic- 
tion of arbitrator to decide question of existence 
of agreement to refer to arbitration where existi- 
ence of such agreement denied—Words “any 
party to an arbitration agreement” in s. 33 whe- 
ther includes person alleged to be party to arbi 
tration, agreement, 

An award made by an arbitrator cannot bo set 
aside by the Court as being invalid only because 
one of the parties to the arbitration proceeding 
chooses to deny the existence of the contrac! 
of arbitration. The Court must try the issue as 
to whether or not there was.an arbitration agree 
ment which entitled the arbitrator to decide the 
disputes betweeen the parties and make its decree 
in accordance with its decision on the issue. 

The jurisdiction of the arbitrators to decide 
the question of existence of the agreement ta 
tefer to arbitration 1s not wholly taken away 
by a mere denial of its existence. The arbitra- 
tors may consider the question of jurisdiction, 
not to give a final and bmding judgment on that 
question but in order to determine what course 
they should adopt. They may in a case hold' 
that they have no jurisdiction and direct the 
party who affirms the junsdiction to obtain a 
decision of the Court under the Arbitration Act. 
On tho other hand, if they are satisfied that they 
have got jurisdiction, they may proceed with the 
arbitration and make their award. 

The words “any party to an arbitration agree- 
ment” in s. 33 of the Arbitration Act, 1940, in- 
cludes a person who is alleged to be a party 
to an arbitration agreement and cannot be con- 
fined to a person who admits to be a party to 
an arbitration agreement. 

Whenever there is‘a dispute as to the exist- 
ence of a contract of arbitration, the parties may 
choose to adopt one or the other of the follow- 
ing courses: (1) The party affirming the existence 
of the contract of arbitration may approach the 
Court to have it determined either under ss. 31 
and 32 of the Arbitration Act, 1940, read toge- 
ther, or approach the Court under s. 20 of the 
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Act and request that the agreement be filed and 
that the matter be referred to arbitration. (2) He 
may follow the procedure of Chapter II of the 
Act and refer the matter to arbitration accord- 
ing to the contract calling upon the party deny- 
ing the existence of the contract of arbitration 
to appoint his own arbitrator who may if he so 
chooses deny the jurisdiction of the arbitrator 
and appear under protest or he may, if he so 
chooses, refuse to appear before the arbitrator 
at his own risk. (3) He may, if he so chooses, 
approach the Court under s. 33 of the Act and 
have it declared that there is in fact no arbitra- 
tion agreement in existence and obtain stay of 
the proceedings of the arbitrators. (4) He may 
not even adopt that procedure but may wait 
and take a chance of a decision being in his 
favour and then when an application is made 
to make a decree in terms of the award challenge 
the validity of the award on the ground that 
there was in fact no valid and existing contract 
of arbitration. 

VALLABH Prrri v. Narstnapas. 65 Bom. L.R. 29. 


-———S. 32, See ApnrrraTION ACT, S. 31. 
65 Bom. L.R. 29. 


———S. 33. See ARBITRATION Act, S. 31. 
65 Bom. L.R. 29. 


————$, 34—Arbitration (Protocol and Con- 
vention) Act (VI of 1937), 8S. 3—Goods shipped 
and carried by sea to Bombay by foreign com- 
pany—Bill of lading containing clause that dis- 
putes arising under it “to be decided in Denmark 
according to Danish law’—Short deliv®ry of 
goods made by company to purchasers—Insurers 
paying damages and filing suit against com- 
pany to recover amount of damages—Whether 
insurers’ claim liable to be stayed under s. 34 of 
Arbitration Act and,s. 3 of Arbitration (Proto- 
col and Convention) Act—Practice—High Court— 
Agreements relating to trial of disputes by parti- 
cular Courts how far enforced. 

A bill of lading m respect of certain goods 
shipped to Bombay was issued on behalf of the 
defendant company which was incorporated at 
Copenhagen and which carried on business of 
shipping and carriers of goods by sea. A clause 
in the bill of lading provided that any disputes 
arising under it were “to be decided in Denmark 
according to Danish law.” Short delivery of the 
goods covered by the bill of lading was made to 
the purchasers at Bombay by the defendant com- 
pany and the plaintiffs as insurers had to pay 
-damages in a certain amount. In a suit by the 
-plaintiffs filed against the defendant company to 
recover this amount of damages, the defendant, 
telying on the aforesaid clause in the bill of lad- 
‘Ing, contended that there was an agreement of 
arbitration between the parties, that that agree- 
ment was for foreign arbitration and that, there- 
fore, s. 34 of the Arbitration Act, 1940, and s. 3 
‘of the Arbitration (Protocol and Convention) 
Act, 1937, applied and the plaintiffs’ claim was 
liable to be stayed: — 

Held, that to the agreement contained in the 
aforesaid clause in the bill of lading, s. 34 of 
the Arbitration Act, 1940, and s. 3 of the Arbi- 
tration (Protocol and Convention) Act, 1937, were 
-not applicable, and 

that, therefore, the suit filed by the plaintiffs 
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could not be stayed and should be allowed to 
proceed. 

In cases where claims are for very small 
amounts of damages and parties have purchased 
goods in transit on cif. terms, it is not appro- 
priate to enforce contracts of the kind contained 
in the aforesaid clause of the bill of lading. 

The High Court has always ordinarily proceed- 
ed to enforce the agreements relating trial of 
disputes by particular Courts. In connection 
with applications for specific enforcement of such ° 
agreements, the Court has in its discretion grant- 
ed stay of suits filed in breach of such agree- 
ments. There are, however, cases where inspite 
of such agreements, having regard to the hard- 
ship involved and difficulties of balance of con- 
venience the Court has not enforced such agree- 
ments and refused to grant stay. In each case, 
therefore, the Court would have to consider the 
hardship involved and where the balance of con- 
venience lies. The Court in its discretion would 
be entitled either to refuse stay or grant the same 
on consideration of such matters. 

New GREAT Ins. Co. v. AKTISELSKABBT ETC 
65 Bom. L.R. 487. 


ARBITRATION AGREEMENT—One of the 
parties denying existence of contract--Whether 
Court can set aside award on that ground—What 
methods to be followed in case of disputes as 
to the existence of agreement of arbitration. 
An award made by an arbitrator cannot be set 
aside by the Court as being invalid only because 
one of the parties to the arbitration proceeding 
chooses to deny the existence of the contract of 
arbitration. The Court must try the issue as to 
whether or not there was an arbitration agree- 
ment which entitled the arbitrator to decide the 
disputes between the parties and make its decree 
in accordance with its decision on the issue. 
Whenever there is a dispute as to the exist- 
ence of a contract of arbitration, the parties may 
choose to adopt one or the other of. the follow- 
ing courses: (1) The party dffirming the exist- 
ence of the contract of arbitration may approach 
the Court to have it determined either under ss. 
31 and 32 of the Arbitration Act, 1940, read 
together or approach the Court under s. 20 of 
the Act and request that the agreement be filed 
and that the matter be referred to arbitration. (2) 
He may follow the procedure of Chapter II of 
the Act and refer the matter to arbitration ac- 
cording to the contract calling upon the party 
denying the existence of the contract of arbitra- 
tion to appoint his own arbitrator who may if 
he so chooses deny the junsdiction of the arbi- 
trator and appear under protest or he may, if 
he so chooses, refuse to appear before the arbi- 
trator at his own risk. (3) He may, if he so 
chooses, approach the Court under s. 33 of the 
Act and have it declared that there is in fact 
no arbitration agreement in existence and ob- 
tam stay of the proceedings of the arbitrators. 
(4) He may not even adopt that procedure but 
may wait and take a chance of a decision being 
in his favour and then when an application is 
made to make a decree in terms of the award 
challenge the validity of the award on the ground 
that there was in fact no vahd and existing com 
tract of arbitration. 
VALLABH Piri yv. Narsrnepas. 65 Bom. LR. 29. 
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ARBITRATION (PROTOCOL AND CONVEN- 
TION) ACT (VI of 1937), S. 3. See ARBITRA- 
TION Act, 1940, S. 34. 65 Bom. L.R. 487. 


ARBITRATOR, jurisdiction of. 

The jurisdiction of the arbitrators to decide the 
question of existence of the agreement to refer 
to arbitration is not wholly taken away by a mere 
denial of its existence. The arbitrators may 
consider ghe question of jurisdiction, not to give 
a final and binding judgment on that question 
but in order to determine what course they should 
adopt. They may ım a case hold that they have 
no jurisdiction and direct the party who affirms 
the jurisdiction to obtain a decision of the Court 
under the Arbitration Act. On the other hand, 
if they are satisfied that they have got jurisdic- 
tion, they may proceed with the arbitration aud 
make their award. 

VALLABH Pitti v. NARSINGDAS. 65 Bom. L.R. 29. 


ASSOCIATE COUNCILLOR. See MARA- 
RASHTRA ZILLA PARISHADS AND PANCHAYAT 
Samitis Act, 1962, S. 67. 65 Bom. L.R. 6. 


ATTORNEY, professional work done in another 
High Court, whether can have bill of costs taxed 
on original side scale. 

In respect of professional work done by an 
attomey of the High Court at Bombay in any 
Court other than the High Court at Bombay, he 
s entitled to have his bill of costs taxed by the 
Taxing Master on the basis of the scale applicable 
for the work done on the original side. 

PEREIRA FAZALBHOY v. RAJPUTANA ETc. LTD. 
65 Bom. L.R. (0.C.J.) 87. 


AUTHORITY UNDER PAYMENT OF WAGES 
ACT, whether Court. 

An Authority constituted under the Payment 
of Wages Act, 1936, is a Court within the mean- 
ing of the Contempt of Courts Act, 1952, 
Kerr A. Master v. A. G. KOTWAL. 

65 Bom. L.R. 131. 


BERAR LAND REVENUE CODE, 1928, S. 174 
~Transfer of Property Act (IV of 1882), Secs. 5, 
52, 58 (c)}—Specific Relief Act (I of 1877), Sec. 27 
~—WSale-deed in respect of land executed by owner 
of land—Vendee on same day and time.as sale 
deed by another document agreeing to re-convey 
land to vendor—Suit under s. 174 by pre-emptor 
to exercise right of ' pre-emption—Land recon- 
veyed by vendee to vendor-—Whether agreement 
of reconyeyance defeats right of pre-emption. 

Where the right of the vendor to reconveyance 
of the property by the vendee arises at the same 
time as and by reason of the sale itself though not 
embodied in the sale deed itself, the subsequent 
transfer in the vendor’s favour by the vendes 
does not contravene the principle of s. 174(4) of 
the Berar Land Revenue Code, 1928, and it would 
not give a right to the preemptor to avoid the 
Teconveyance. 
NAMDEO CHINTAMAN v. SHALIGRAM. 

65 Bom. L.R. 229. 


BYE-LAW, the extent of power which can be 
conferred on a body by a. 

Unless the nature of the power conferred on 
a body by a bye-law made under the Act creating 
such a body is such as to be incompatible with 
the purpose for which the body is created or 
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unless the particular power is contra-indicated 
by any specific provision of such Act, any power 
which would further the provisions of the Act 
could be legally conferred on it. 
Dr. INpRaMANI v. W. R. Natu. 

65 Bom. L.R. (S.C.) 378. 


BLOOD TEST. See Bompay PROHIBITION 
(MEDICAL EXAMINATION AND BLoop Test) RULES, 
1959, R. 4. 65 Bom. L.R. 473. 


BOMBAY AGRICULTURAL DEBTORS RE- 
LIEF ACE (Bom. XXVIII of 1947), S. 6. See 
BOMBAY AGRICULTURAL DEBTORS RELIEF ACT, 
1947, S. 32., 65 Bom. L.R. 696. 


——S,. 32—Transfer of Property Act (1V of 
1882}, Sec. 59-A—Mortgagor's hability reduced 
under Bom. Act XXVIII of 1947—Sale by mort- 
gagor of mortgaged property—Darkhast filed by 
mortgagee against purchaser of mortgaged pro- 
perty—Whether purchaser entitled to benefit of 
reduction of debt in favour of mortgagor. 
Where the liability of the original mortgagor 
is reduced by reason of the application of the 
provisions of the Bombay Agricultural Debtors 
Relief Act, 1947, the purchaser of the mortgag- 
ed property 1s not entitled to any reduction of 
the debt in a darkhast filed by the mortgagee 
against the purchaser to recover the entire mort- 
gage debt. 
SULEMAN Ramm v. Datru. 65 Bom. L.R. 696. 


e 
———S. 51A. See BOMBAY AGRICULTURAL 
DEBTORS RELIEF Act, 1947, S. 52. 

65 Bom. L.R. 595. 


———S, 52—Indian Limitation Act (IX of 
1908), Sec, 14—Period during which revinon ap- 
plication prosecuted in High Court, whether ex- 
cludable in computing period of limitation under 
s. 52 of Bom. Act XXVIII of 1947—"Court in 
appeal”, in s. 52, meaning of—Construction of 
statute—Provisions of kimttation, interpretation 
of. 

The period during which a revision is prose- 
cuted in the High Court from the decision of the 
District Court in appeal under s. 43 of the Bom- 
bay Agricultural Debtors Relief Act, 1947, is in- 
cluded in the period which s, 52 of the Act per- 
mits to be excluded in the computation of the 
period of limitation for a suit or proceeding refer- 
red to in that section. 

‘The expression “Court in appeal” in s. 52 of 
the Bombay Agricultural Debtors Relief Act, 
1947 has been used in a wider sense and includes 
any Court, which has the power to bring under 
review o1 revision a decision of an inferior Court 
and will include the High Court exercising its 
power of revision under the Civil Procedure 
Code, 1908. 

In construction of statutes a construction, which 
yields to a fair and reasonable meaning, is more 
readily to be accepted than ome which leads to 
curious or anomalous results and in interpreting 
provisions of limitation, that interpretation which 
saves a remedy would be preferable to one which 
seeks to kill it 
EKNATH DAYARAM y. KISHORDAS. 

65 Bom. L.R, 595. 
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BOMBAY BULLION ASSOCIATION LIMIT- 
ED, BYE-LAW 155/4}—Interpretation of—Spec- 
fic period of time within which kaplis to be given— 
Person complained against making it clear that 
no payment would be made by him—Whether 
action taken by Clearing House Committee in 
declaring such person defaulter invalid. 

Under Bye-law 155(4) of the Bye-laws of the 
Bombay Bullion Association Ltd., first the ex- 
planation is called for by the Cleanng Houss 
Committes and after explanation 1s given and 
some decision is arrrved at ın- regard to the val- 
dity of the reasons for not giving the kapls then 
the person complained against can file the kaplis 
but it does not mean that the time to be given 
has to be one or half an hour or any other 
specific period. The period of time, must, in each 
case, depend upon the circumstances but where 
it is made absolutely clear that no payment is 
going to be made the giving of tme is wholly 
without utility and the person complained against 
can be declared a defaulter. 

PRATAPRAY v. BOMBAY BULLION ASSOCIATION. 
65 Bom. L.R. (S.C.) 264. 


BOMBAY CITY LAND REVENUE ACT (II of 
1876}—Validity of notice issued under. 
Where notices are issued by the Collector 
ander the Bombay City Land Revenue Act, 1876, 
intimating the amount of assessment that he has 
fixed and also demanding payment thereof with 
retrospective effect, the notices are invalid only 
im so far as they demand payment of assessment 
for the period prior to the date thereof; for their 
future operation, they are perfectly valid. 


COLLECTOR OF BOMBAY y. Bursor. e 
65 Bom. L.R. 191. 
S, 3/2). See Bompay Crry Lanp Re- 


VENUE ACT, 1876, S. g. 65 Bom. L.R. 191. 


—~— s8. 8—Foras Act (IV of 1851}—Govern- 
ment of India Act, 1858 [21 & 22 Vict. Ch. 106}. 
Sec. 39--Conveyance of Land Act, 1854 (XXXI 
of 1854), Sec. 16—Government of India Act, 
1935 [25 & 26 Geo. V, Ch. 42], Secs. 172(1) (2), 
154, 100, Seventh Schedule, List LU, items 21 and 
39--Overlordship of Crown, devolution of—Lands 
originally governed by Foras Act acquired by 
Government of India and sold in 1938—Whether 
purchasers can claim right in Umitation of nghi 
of the Provincial Government to levy assessment 
—Whether Provincial Government debarred in 
levying assessment in excess of specific limits laid 
down by the Foras tenure—Prerogative of Crown 
—Expression ‘superior holder’, meaning of—Ex- 
pression ‘under the Provincial Government’, 
meaning of—Meaning of expression ‘legally claim- 
able’ in s. 3(2)—Valldity of notices demanding 
payment of assessment with retrospective effect 
issued under Bombay City Land Revenue Act. 
Under s. 8 of the Bombay City Land Revenue 
Act, 1876, the Collector has the power and duty 
to levy assessment for land revenue upon all the 
lands situated in the city of Bombay without re- 
ference to any superior holder, subject to the 
right on the part of any superior holder in hmi- 
tation of the right of the Provincial Government 
to assess in consequence of a specific limit to 
assessment having been established and preserved 
to him by some statute o1 terms of the grant. 
Therefore, in cases of lands originally granted to 
the occupants on Foras tenure, the occupants 
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could plead and establish a limitation upon the 
nght of the Provincial Government to levy assess- 
ment higher than what they were paying prior to 
the Governmént of India Act, 1935, or even prior 
to the abolition of Foras Act, 1851, in 1870. But 
where the lands, though onginally granted on 
Foras tenure, ceased to be governed by that te- 
nure by reason of the acquisition there® by the 
Central Government, neither the Central Gov- 
emment nor any person deriving title thereto from 
the Central Government could contend that there 
was any limitation upon the right of the Pro- 
vincial Government to levy assessment upon 
those lands. 

Supenor holder contemplated by the Bombay 
City Land Revenue Act, 1876, does not mean a 
person having the highest title to land derived 
fiom the Government or the Provincial Govern- 
ment, as if it were the owner of the land in fact 
and in law and had granted ıt to some person 
on some tenure. It means a person having the 
highest title to land among several claimants 
thereto, and for the purpose of payment of land 
revenue in respect of such land such person would 
hold the land ‘under the Government’ or ‘under 
the Provincial Government’ by virtue of its 
prerogative mght to be the owner of all lands 
within its termtory. Therefore, so far as the 
assessment of any land in the city of Bombay 
to land revenue is concerned, a superior holder 
having the highest title thereto would be holding 
it from or under the Provincial Government and 
it is not necessary that such superior holder must 
derive his highest title to the land from the Pro- 
vincial Government on the basis of some tenure 
granted, by the latter before he can be made 
hable to the payment of land revenue in respect 
of such land. 

The words “legally claimable” in s X2) of the 
Bombay City Land Revenue Act, 1876, only refer 
to the method by which the assessment is fixed 
and claimed from the superior holder. They 
do not mean that it would be legally claimable 
only where the superior holder derives his title 
to land from the Provincial Government. 

Where notices are issued by the Collector under 
the Bombay City Land Revenue Act, 1876, inti- 
mating the amount of assessment that he has 
fixed and also demanding payment thereof with 
retrospective effect, the notices are invalid only 
in so far as they demand payment of assessment 
for the period prior to the date thereof; for 
their future operation, they are perfectly valid. 
COLLECTOR oF BOMBAY v. BURJOR. 

65 Bom. LR. 191. 


ACT, 


———-S. 9. See Bompay Crry LAND REVENUE 
Act, 1876, S. 8. 65 Bom. L.R. 191. 


———8. 14. See BOMBAY Crry LAND REVEN UB 
Act, 1876, S. 8. 65 Bom. L.R. 191. 


BOMBAY CIVIL SERVICES RULES, 1959, 
R. 152—Competent authority taking action um 
der r. 152 whether acting tn judiclal capacitp— 
Whether opportumty to show cause must be 
given to government servant concerned before 
action adverse to him taken under r. 152—-Report 
of Enquiry Officer and other material on which 
decision of competent authority based whether 


1963.] 
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should be given to government servant concerned 
before decision glven—Obligations to be fulfil- 
ed by competent authority before action taken 
under r, 152(3)—Whether action penal or not 
how to be determined. 

Under r. 152 of the Bombay Civil Services 
Rules, 1959, the competent authority must act 
judicially in exercise of its power under that rule. 
Therefore, before any action adverse to the in- 
terests of the government servant concemed is 
taken, ho must be given a reasonable and ade- 
quate opportunity to show cause against the ac- 
tion to be taken agaist him. 

Before a decision based on the finding of the 
Enquiry Officer is arrived at by the competent 
authority, a copy of the report of thé Enquiry 
‘Officer must be made available to the govern- 
ment servant concemed by such authonty. If 
there is any other material which the competent 
authority has to take into consideration in arriv- 
ing at its decision under sub-r. (2) or (3) of 
ry. 152, then that material must also be made 
available to the government servant before a 
decision is arrived at by such authority. 

When action is purported to be taken under 
T. 152(3) of the Bombay Civil Services Rules 
a duty is cast on the competent authority to 
apply its mind to the facts of the case and 
to come to a definite conclusion as to the extent 
to which it holds the delinquent government 
servant exonerated or not exonerated and justifi- 
cation of the order of suspension and the period 
to which it extended. In exercise of the power 
under r. 152(3), the competent authority is not 
relieved of this obligation the moment it is found 
that the case of the government servant may not 
possibly be covered by r. 152(2). 

Whether an action is or is not penal is not to 
‘be determinied by the label given to it. If ths 
result of the action leads to penal consequences 
for the Government Servant and makes him 
suffer pecuniary loss then such act must amount 
to punishment. Therefore, if action is taken in 
exercise of the power under r. 152 of the Bom- 
‘bay Civil Services Rules which invest the com- 
petent authority with powers to take action which 
may have consequences of depriving a govern, 
ment servant of his pay and allowances during 
the period of his suspension and results in pecu- 
niary loss to the government servant concemed, 
it is penalty that is imposed on him. 

VASANT RAGHUNATH vy. STATE. 
65 Bom. L.R. 54. 


BOMBAY CO-OPERATIVE SOCIETIES ACT 
(Bom. VII of 1925), S. 54. 

A failure on the part of the nominee of the 
Registrar appointed under s. 54 of the Bombay 
Co-operative Societies Act, 1925, to decide a case 
referred to him within the given time does not 
render him functus officio, but he becomes func- 
tus officio only when the case is withdrawn by 
the Registrar in exercise of his powers under the 
proviso to s. 54(2) of the Act. 

Maaar Hitt Co-op. Socrery Lip. v. GAUBA. 
65 Bom. L-R, 533. 
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BOMBAY COURT-FEES ACT (Bom. XXXVI 
of 1959})—Suit against defendants for declaration 
that they were licensees whose licence had termi- 
nated and for mandatory injunction for their re- 
moval and preventive injunction restraining 1e- 
entry—Court-fees payable whether as on suit for 
possession—Quantum of Court-fees payable. 

Where a licenses is in exclusive possession, the 
plaintiff must ask for possession and not injunc- 
tion. In every case the Court which is called 
upon to hear a suit must initially consider the 
relationship of the parties. It is not as if that 
in every case the licensor must ask for posses- 
sion. There are a large number of cases where 
the licensor confunues to rémain not only in juri- 
dical possession, but in physical possession along 
with the licensee and in such a case in terms 
of s. 63 of the Indian Easements Act, 1882, it is 
sufficient if he asks for removal of the licensee 
and a permanent injunction against him res- 
training him from re-entering the premises. But 
the same considerations cannot apply where he 
is not in physical possession of the property, but 
is in mere juridical possession as any other owner | 
with subsisting title is. If the Court comes to 
the conclusion on reading the cause of action 
that the plaintiff has only asked for a mere in- 
junction to which he is not enttled it must reject 
the plaint, or dismiss the suit as required by the 
provisions of the Civil Procedure Code, 1908. In 
some cases the Court may find that the prayer 
clause is cleverly worded but in effect it amounts 
to a prayer for possession, in which case it is its 
duty to see that the requisite Court-fees are paid 
and if not, to call upon the plaintiff under the 
Court-fees Act to pay the Court-fees. 

Inf? a suit for possession of licensed premises 
the plaintiff must pay ad valorem Court-fees as 
in a suit for possession on the market value of 
the property. 

LAKHIRAM v. VipYUT ETC. INDUSTRIES. 
65 Bom. L.R. 604. 


BOMBAY HEREDITARY OFFICES ACT (Bom. 
II of 1874), S. 9(2)—Basis of action taken by 
Collector under s. 9(2)—-Whether new lease creat- 
ed when Collector takes action under s. 9(2)— 
Res judicata—Court’s final decision on matter in 
issue based on several points each of which sufi- 
cient for such dectsion—Whether decision on 
each of these points res judicata between parties, 

Action under s. 9(2) of the Bombay Hereditary 
Offices Act can be taken only on the basis that 
the alienation has ceased to have any legal force. 
Thus where the alienation was by way of lease, 
action under s. 9(2) of the Act can be taken only 
on the basis that the lease is no longer effective 
in law and the relationship of landlord and 
tenant has ceased between the Watandar and the 
person in possession. Where the Collector takes 
action under s. 9(2), the person formerly in pos- 
session as a lessee, contmues in possession hence- 
forth not as a lessee but on the strength of the 
Collector’s permission only. In other words, in 
taking action under s. 9(2) the Collector is not 
creating a fresh lease in place of the lease that 
bas been declared null and void but only directs 
that the person in possession is to continue in pos- 
session subject to the payment of such amount as 
he decides to be the full rent ordinarily paid by 
tenants of land of similar description in the same 
locality. 
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If the final decision in any matter at issue be- 
tween the parties is based by a Court on its de- 
cisions on more than one point—each of which 
by itself would be sufficient for the ultimate deci- 
sion—the decision on each of these points ope- 
tates as res judicata between the parties. 
VITHAL YESHWANT v. SHIKANDARKHAN. 

65 Bom. L.R. (S.C.) 321. 


BOMBAY HIGH COURT (ORIGINAL SIDE) 
RULES, 1957. R. 569—Attorneys practising in 
Bombay doing professional work in respect of 
petition for winding up of company filed in 
Rajasthan High Court—Whether attorneys en 
titled to have ther bill of costs taxed on Origi- 
nal Side scale. 

In respect of professional work done by an 
attorney of the High Court at Bombay in any 
Court other than the High Court at Bombay, he 

_ is entitled to have his bill of costs taxed by the 
Taxing Master on the basis of the scale appli- 
cable for the work done on the Original Side. 
PEREIRA FAZALBHOY v. RAJPUTANA ETC. LTD. 

65 Bom. L.R. (0.C.J.) 87. 


BOMBAY PREVENTION OF GAMBLING 
ACT (Bom. IV of 1887), Ss. 4, 5—Indian Penal 
Code (Act XLV of 1860), Secs. 302, 392—Con- 
yiction under s. 4 or s. 5 of Bom. Act IV of 1887 
—Whether discretion conferred on Court to im- 
pose either sentence of imprisonment or sentence 
of fine. 

It is open to a Court which convicts an off€nder 
under s. 4 or s. 5 of the Bombay Prevention of 
Gambling Act, 1887, to sentence the offender 
either to a term of imprisonment or to payment 
of fine. 

The word “punishable” as contrasted with the 
word “punished” must be given its proper mean- 
ing and, so construed, it is not susceptible of the 
construction that by its use the Legislature has 
deprived the Courts of their discretion to sentence 
the accused either to a term of imprisonment or 
to pay a fine. i 
STATE y. NEMGONDA, 65 Bom. L.R. -145. 
BOMBAY PROHIBITION ACT (Bom. XXV of 
1949), S. 66-——Criminal Procedure Code (Act V of 
1898), Secs. 162, 510—Constitution of India, Art. 
254(2)-—Report of Chemical Examiner in respect 
of blood collected not in manner and conditions 
set out in s. 129A—Whether such evidence can 
be used for raising presumption against accused 
under s. 66(2)—Practice (Criminal)—When order 
for retrial of criminal case can be made. 

Sections 129A and 129B of the Bombay Prohi- 
bition Act, 1949, provide for compelling persons 
suspected of consuming intoxicants to be pro- 
duced and to submit themselves for examination 
and extraction of blood. Thereby the Jaw docs 
not provide for only one method of proving that 
a person had consumed illicit liquor within the 
Meaning of s. 66/2) of the Act. By s. 129A/(8) 
of the Act the adoption of any other method of 
collection of evidence for proving that a person 
accused has consumed an imtoxicant 1s not pre- 
cluded and a report of any registered medical 
practitioner which tends to establish that fact in 
respect of the matters specified in s. 129B(b) is 
made admissible 
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It is open to the prosecution to rely in corro- 
boration of a charge of consumption of illicit 
liquor upon a certificate under s. 129B(a) if ıt is 
obtained in the manner prescribed by s, 129A, 
and also to rely upon the report of a registered 
medical practitioner in respect of any person 
examined by him or upon any matter or thing 
duly submitted to him for examination of analysis 
and report. It is also open to the prosecution to 
rely upon the report of the Chemical Examiner 
in cases not covered by s. 129A as provided 
under s. 510 of the Criminal Procedure Code, 
1898. 

The word “hereinafter” in s. 16X1) of the 
Criminal Procedure Code, 1898, is not restricted 
in its operation to s. 162 alone but applies to the 


body of “the Code. 

An order for retrial of a criminal case is made 
in exceptional cases, and not unless the appellate 
Court 1s satisfied that the Court trying the pro- 
ceeding had no jurisdiction to try it or that the 
trial was vitiated by serious illegalities or irregu- 
Janties or on account of misconception of the 
nature of the proceedings and on that account 
in substance there had been no real trial or that 
the prosecutor or an accused was, for reasons 
over which he had no control, prevented from 
leading or tendering evidence material to the 
charge, and in the interests of justice the appel- 
lato Court deems it appropriate, having regard 
to the circumstances of the case, that the accus- 
ed should be put on his trial again. An order of 
re-trial wipes out from the record the earlier pro- 
ceeding, and exposes the person accused to an- 
other trial which affords the prosecutor an 
opportunity to rectify the infirmities disclosed in 
the earlier trial, and will not ordinarily be coun- 
tenanced when it ıs made merely to enable the 
prosecutor to lead evidence which he could but has 
uot cared to lead either on account of insufficient 
appreciation of the nature of the case or for 
other reasons. 

Per Das Gupta J. (dissenting): It appears clear 
to me, on a consideration of s. 66/2) together 
with s. 129A that having conferred on the pro- 
secution the benefit in s. 66/2) that if the alco- 
holic peicentage of an accused person’s blood is 
proved to be not less than 0.05 the accused would 
be presumed to be guilty of an offence under 
s. 66I) unless he proves to the contrary, the 
legislature at the same time intended that this 
fact can be proved only by evidence obtained in 
the manner provided by the same amending Act 
in the new s. 129A. It is for this reason that 
while leaving it open to the prosecution to prove 
the consumption of an imtoxicant by an accused 
person “otherwise than in accordance with the 
provisions of s. 129A" it did not leave it open 
to the prosecution to prove the fact of percentage 
of alcohol in the blood also “otherwise than in 
accordance with the provisions of this section.” 
Uxua KHAN vy. Strats. 65 Bom. L.R, (S.C.) 793. 


———S. 129A. See BOMBAY PRORBITION 
(MepicaL EXAMINATION AND BLoop TEST) 
Rutes, 1959, R. 4. 65 Bom. LR, 473. 


——S. 129A, 
Act, 1949, S. 66. 


See BOMBAY PROHIBITION 
65 Bom. L.R. (S,C) 793. 
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———-8. 129B. See BOMBAY PROHIBITION 
(MEDICAL EXAMINATION AND BLoop TEST) 
Rures. 1959, R. 4. 6 Bom. LR. 473. 


———-8. 129B. See BOMBAY PROHIBITION 
Act, 1949, S. 66. 65 Bom. L.R. (S.C.) 793. 


BOMBAY @ROHIBITION (MEDICAL EXA- 
MINATION AND BLOOD TEST) RULES, 1959. 
R. 4—Bombay Prohibition Act (Bom. XXV of 
1949), Secs. 129A, 129B—Provsions of r. 4 
whether mandatory—Blood sent for examination 
to Chemical Analyser less than quantity specified 
in r. 4 and beyond period mentioned in rule— 
Certificate issued by Chemical Analyser—Admis- 
sibility in evidence of. 

The provisions of r. 4 of the Bombay Prohibi- 
tron (Medical Examination and Blood Test) Rules, 
1959, are directory and not fAandatory. 

Where tha breach of the rule 1s such that it 
is not likely to affect the test or the result of 
the analysis, it may be disregarded. On the 
other hand, if the provision of the rule, which is 
not complied with, is one which may affect the 
result of the test or which makes it doubitul 
whether the certificate shows correctly the per- 
centage of alcohol in the blood of the accused 
person at the time when it was collected, the cet ti- 
ficate must be rejected and should not be used 
as evidence of the facts stated therein. Each casc 
must, therefore, be considered on its own facts 
and in each case it must be seen whether the 
breach of the mule is such as has or may have 
affected the result of the test or has otherwise 
caused prejudice to the accused. 

Where the sample of the blood of an accused 
person is sent by the medical officer to the 
Chemical Examiner about two and a half months 
after it bad been collected, it is a serious contra- 
vention of r. 4(2) of the Bombay Prohibition 
(Medical Examination and Blood Test) Rules, 
1959, and if the certificate of the Chemical Ana- 
lyser is the only evidence about the percentage 
of alcohol in the blood of the accused, it would 
bo difficult to rely upon it 

The Chemical Analyser’s certificate will not be 
inadmissible in evidence merely because the quan- 
tty of blood collected was smaller than that 
prescribed by r. 4/1) of the Bombay Prohibition 
Oo Examination and Blood Test) Rules, 
1959. 

NARAYAN KRISHNAJI v. STATE. 
65 Bom. L.R. 473. 


BOMBAY PUBLIC TRUSTS ACT (Bom. XXIX 
of 1950), 8. %13). See BOMBAY PUBLIC Trusts 
Acr, 1950, S. %4). 65 Bom. L.R. (8.C.) 349. 


——sS,. XI3}—Bombay Public Trusts Regis- 
tration Act (Bom. XXV of 1935}—Portion of pro- 
perty of mæn trust which ıs outside Bombay State 
situated within State—Whether Act applicable to 
such portion—Decision of Registrar that Bom. 
Act XXV 1935 not applicable to certan property 
whether bars question whether property public 
irust or not under Bom. Act XXIX of 1950. 

In order that a trust should be required to be 
registered under the Bombay Public Trusts Act, 
1950, substantial part of the trust property must 
be situated within the State of Bombay for ,the 
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BOMBAY PUBLIC TRUSTS ACT, 
(Contd.) ; 


benefit of the residents of the State of Bombay. 
If a portion of the property of a main trust out- 
side the State of Bombay is situated within the 
State, theo Act will not apply and the Charity 
Commisioner will have no jurisdiction in the 
matter. 

Quere: Whether mere residence of a trustee 
or trustees within the State of Bombay would 
make the Act applicable even if the substantial 
properties of the trust are outside Bombay. 

The enumeration following the word “includes” 
in the definition of “public trust” m s. X13) of 
the Bombay Public Trusts Act, 1950, is illustra- 
tive and is not intended to extend the definition 
to private institutions. In order to amount to a 
“public trust” within the Act the institution must 
be for the benefit of the public or a section of it. 

The decision of the Registrar that the Bombay 
Public Trusts Registration Act, 1935, did not 
apply to certain property because it was not & 
public trust does not bar the question whether 
such property is or is not a public trust in sub- 
sequent proceedings under the Bombay Public 
Trusts Act, 1950. 

ADMINISTRATOR, SHRINGERI MATH v. CHARITY 
COMMR. 65 Bom. L.R. 457. 


-———S. %4}-Political purpose whether a 


` charitable purpose within s. 9(4)—What is poh- 


tical purpose. 

A “political purpose” is not a charitable pur- 
pose as being one “for the advancement of any 
other olsject of general pubhc utility” withm 
s. 94) of the Bombay Public Trusts Act, 1950. 

The achievement of a political purpose, in the 
sense of arousing, in the people the desire and 
instilling into them an imperative need to demand 
changes in the structure of the administration and 
the mechanism by which they are governed, can- 
not be said to be the “advancement of an object 
of general public utility” within s. 94) of the 
Act. 

LAXMAN BALWANT v. CHARITY COMMR. 
65 Bom. L.R.(S.C.) 349. 


———S8. 19—Madhya Pradesh Public Trusts 
Act (XXX of 1951), Secs. 3, 6, 7, &—Previous 
decision made by Registrar under Act XXX of 
1951 that trust not a public trust—Whether such 
decision bars Charity Commissioner to hold erm 
quiry under s. 19 of Bom. Act XXIX of 1950 in 
respect of same trust—Finality whether given to 
decision of Registrar under Act XXX of 1931 
that particular trust not a public trust—Suit con- 
templated under s. 8(1) of Act XXX of 1951, 
whether for purpose of getting entry made in 
register. 

A previous decision made by the Registrar under 
the Madhya Pradesh Public Trusts Act, 195], 
holding that a particular trust is not a public trust 
does not take away the jurisdiction of the Charity 
Commissioner to hold an enquiry under s. 1% 
of the Bombay Public Trusts Act, 1950, in res- 
pect of the same trust. 

Under ss. 3, 6 and 7 of the Madhya Pradesh 
Public Trusts Act, 1951, no finality has been given 
to a finding of the Registrar holding that any 
particular trust is not a public trust. 

The suit contemplated by s. 8(J) of the Madhya 
Pradesh Public Trusts Act, 1951, relates only 
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where an entry has been made in the register. 
Such a suit is for the purpose of correction of 
the entries in the register and not for the 
purpose of getting an entry made in the register. 
Hasan, NuBANI v. S. M. ISMAIL. 

65 Bom. L.R. 873. 


S, §6-B—Whether Charity Commissioner 
has right of appeal against decision of District 
-Court. 

Under the Bombay Public Trusts Act, 1950, 
the Charity Commissioner has a right to appeal 
against the decision of the District Court. 
"CHARITY Comme. v. MUNICIPALITY, TALODA. 

65 Bom. L.R. 27. 


cS, 72/4). See BOMBAY PUBLIC TRUSTS 
Act, 1950, S. 56-B. 65 Bom. L.R. 27. 


-——S, 86. See BOMBAY PUBLIC TRUSTS ACT, 
1950, S. 19. 65 Bom. L.R. 873. 


BOMBAY PUBLIC TRUSTS REGISTRATION 
ACT (Bom. XXV of 1935}—Decision of Registrar 
„on íhe applicability of, whether bars question of 
pr&perty being public trust under Bombay Pub- 
lic Trusts Act (Bom. XXIX of 1950). 

The decision of the Registrar that the Bombay 
Public Trusts Registration Act, 1935, did not 
apply to certain property because it was not a 
public trust does not bar the question whether 
such property is or is not a public trust in sub-* 
sequent proceedings under the Bombay Public 
Trusts Act, 1950. 

ADMINISTRATOR, SHRINGERI MATAH v. CHARITY 
COMMR. 65 BomeL.R. 457. 


BOMBAY RACE-COURSES LICENSING ACT 
'(Bom. I of 1912), S. 4. See MUNICIPAL ACT 
(CORPORATION). 65 Bom. L.R. 742. 


BOMBAY RENTS, HOTEL AND LODGING 
HOUSE RATES CONTROL ACT (Bom. LVI 
of 1947), 8. 4—Government of Bombay granting 
lease of certain lands with building standing there- 
on to the landlords—Petitioner tenant of building 
since date of lease—Landlords terminating tenancy 
for bona fide requirement and personal use—Whe- 
ther provisions of Bom. Act LVI of 1947 appli- 
cable to such premises. 

Section 4(4a) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, does 
not provide that the expression “premises belong- 
ing to the Government or a local authority” in 
s. 4{1} of the Act shall not include a building held 
under an agreement, lease or other grant. The 
‘building as mentioned in this sub-section is nat 
the one which 1s erected by the Government. 
‘Tho agreement, lease or other grant referred to 
in this sub-section do not relate to grant or trans- 
fer in respect of an erected building or building 
belonging to the Government. The wordings of 
this sub-section indicate that they relate to lands 
held under an agreement, lease or other grant 
from the Government on which a building is 
erected. i 
PRESIDENT, S. V. ASHBAM y, KOLHPUR ETC., LID. 

65 Bom. L.R, 18. 


———S. 4mport of s. 4(4)(a) whether ex- 
tends to land—Government or local authority 
owning land filing suit in City Civil Court to evict 
lessee from such land—Competency of sult— 
Applicability of Act. 


THE BOMBAY LAW REPORTER. 


[Vou LXV. 


BOMBAY RENTS, HOTEL & LODGING 
HOUSE RATES CONTROL ACT, S. 4—(Contd.) 


Section 4(4)(a) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, cuts 
down by a definition the operation of the words 
“any premises belongiing to the Government or 
a local authority” in s. 4I) of the Act, by ex- 
cluding only buildings which were occupied by 
sub-tenants even though the buildings belonged 
to the Government or continued to delong to it. 
Therefore, any action by the Government or the 
local authonty in respect of land falls to be 
governed by s, I) and not s. 4(4)(a), and s. 4(2) 
puts the case in relation to land entirely out of 
the Act. If Government or a local authority, 
therefore, wants to evict a person from the land, 
the provisions of the Act do not come in the way 
and the suit for ejectment does not have to be 
filed in the Court of Small Causes as required 
by the Act, but in the City Civil Court. 

KANJI MANJI y. PRUSTEES, Port oF BOMBAY 
65 Bom. L.R. (S.C.) 258. 


———S. 5~—Expression “landlord” in s. 5(3) 
whether includes rent collector—Whether such 
person entitled to give notice of ejectment and 
file suit for ejectment. 

The expression “Jandlord” as defined in s. 5/3) 
of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, includes a person who 
merely receives the rent of the demised premises, 
on account of himself, or entirely for the benefit 
of somebody else and consequently such a person 
is entitled not only to give notice of ejectment 
on any of the grounds mentioned in s, 13 except 
cl. 13(g) of the Act but also to institute a suit 
for ejectment on any such ground. 

MISHRIMAL CHHOGALAL v. N. B. PATEL 
65 Bom. L.R. 15. 


——-S. 11). See Bompay Rents HOTEL 
AND Losing Housg Rates CONTROL Acr, 1947, 
S. 15. 65 Bom. L.R. 149. 


——S. 5(12). See Bompay RENTS, HOTEL 
AND LODGING House Rates CONTROL Act, 1947, 
S. 17B. 65 Bom. LR. 412. 


———S. 183 a}--Suit for eyectment and ar- 
rears of rent for period over six months—Standard 
rent fixed few days before notice by landlord— 
Tenant paying arrears of rent in Court two 
months after filing of suit but no payment made 
within one month of notice--Applicability of 
s. 12(3)(a). 

A tenant filed a suit on September 9, 1957, for 
ejectment of his sub-tenant on the ground that 
he had fallen in arrears of rent for the period 
October 1, 1956 to July 31, 1957. The sub-tenant 
contended that although by the tenant’s notice 
dated August 6, 1957, the demand for the ar- 
rears was for a period of more than six months. 
tho standaid rent was fixed on July 26, 1957, and 
that, therefore, the effective demand for the ar- 
Tears of rent was for the short penod between 
the date of the fixation of standard rent and the 
date of the notice and the case, therefore, did 
not fall withm the provisions of s. 12(3)(a) of the 
Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947. The sub-tenant had paid the 
amount of arrears of rent into Court about two 
months after the filing of the suit but, before that, 
he had neither made an application for fixation 
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HOUSE BATES CONTROL ACT, S. 12(3Xa) 
—(Contd.} š 


of interi rent during the pendency of his appli- 
-cation for fixation of standard rent nor had he 
paid any rent to the tenant on the basis of the 
contractual rent: — 

Held, that as the sub-tenant had failed to make 
any pa’ within one month from the date of 
the receipt Of the notice by him, the case fell within 
the purview of s. 12(3Xa) of the Act and since under 
that section tho tenant acquired a right to a decree 
for eviction, no concession could be made in 
favour of the sub-tenant by way of relief from 
forfeiture of tenancy or otherwise even though be 
had paid all the arrears within two months after 
the filing of the suit. 

The law presumes that the letters sent under 
certificate of posting must be deemed to have 
been received by the addressee unless the ad- 
dresseo by positive evidence shows that he had 


not received them. 
BABULAL y. PURSHOTTAM. 65 Bom. L.R. 434. 


~———9. 13, See BOMBAY Rents, HOTEL AND 
Longina House Ratss ContmroL Acr, 1947, 
S. 5, 65 Bom. L.R. 15. 


———-G 13. See Bompay RENTS, HOTEL AND 
Loparye House Rares ContTROL Acr, 1947, 
S. 17B. 65 Bom. L.R. 412. 


———-8, 15—Person deriving title from sub- 
tenant—Sub-tenant protected under s. 15(2)— 
Whether such person has legal status under Act. 
Section 15(2) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, which 
yalidates under specified conditions transfers and 
assignments by tenants does not legalise every 
transfer and assignment effected by the sub- 
tenants or by transferees and assignees of sub: 
tenants. 
BALKRISHNA MARUTI v. SAIDANNA. 
65 Bom. L.R. 149. 


———S, 17. See BomBAY RENTS, HOTEL AND 
Lopeine House Rates ConmroL Acr, 1947, S. 
17B. 65 Bom. L.R. 412. 


~H. 17B——Land!ord obtaining certificate 
from Tribunal to demohsh and re-erect his build- 
ing—Tenant who had been consequently ejected 
offered lesser floor area in newly erected building 
by landlord—Plantiff claiming four flats in build- 
ing-—Whether plaintiff's claim  sustainable—''A 
tenement” under s. 17B, what is. 

The defendant, who was the owner of a two- 
storeyed building and who wanted to demolish and 
re-erect it, obtained a certificate from the Tri- 
bunal under the provisions of the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 
1947. Tho defendant then obtained a decree in 
cjectment against the plaintiff who was in oc- 
cupation of a portion of the building as a tenant 
having a floor area of 2100 square feet. After 
the completion of the new building the defend- 
ant offered one flat in the building to the plain- 
tiff but as the area offered was about one-fifth 
of the area originally occupied by the plaintiff 
in the demolished butldmg, the plaintiff insisted 
on being assigned the entire floor area on the 
first floor of the building which measured 1540 
square feet and consisted of four flats. In a 
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(Contd.) ; 


suit by the plaintiff filed under s. 17B of the 
Act for -possession of the four flats, the de- 
fendant contended that the plaintiff was entitled 
only to one tenement which was offered to bim:— 

Held, that under s» 17B of the Act what the 
tenant was entitled to occupy was “a tenement” 
ie. a tenement as defined by s. 5(J2)*of the 
Act, 

that as the plaint was a tenant of only one 
tenement, he could only demand a tenement as 
provided by s. 17B, and 

that, therefore, the plaintiff was entitled to 
one tenement only in the premises whch the plam- 
tiff chose to be a flat having an area of about 
478 square feet. 
MERWANII FARDOONJI v. ANTELO. 

65 Bom, L.R. 412. 


——-§. 17C. See BOMBAY Rants, HOTEL AND 
Lopcinc House Rates Conyrot Acr, 1947, S. 
17B. 65 Bom, L-R. 412. 


———S8. 26—Whether landlord bound to send 
rent receipt to tenani—Rent remitted by tenant 
to landlord by money-order—Landlord acknowl- 
edging receipt of money by signing money-order 
coupon—Such, acknowledgment whether receipt 
of rent within $. 26. 

The only situation contemplated by s. 26{1) of 
the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, is that the tenant or 
his repwesentative should go to the landlord to 
give his rent m cash and the landlord at the 
time of receiving the amount of rent should 
give a written receipt in the form prescribed by 
the rules. The landlord is not expected to send 
the rent receipt to the tenant either by registered 
post or otherwise. 

Acknowledgment by the landloid of the re- 
cept of money sent by his tenant by signing 
the money-order coupon, in the absence of any 
words showing that the money was received in 
payment of rent, does not operate as a receipt 
in respect of rent due from the tenant within 8. 26 
of the Act, 

GOPAL SITARAM Y. STATE. 65 Bom. L.R. 8365. 
———S. 28. 

The special provisions of s. 28 of the Bombay 
Rents, Hotel and Lodging House Rates Control 
Act, 1947, over-ride those of the Presidency Small 
Cause Courts Act, 1882, pro tanto notwithstand- 
ing the fact that in ss. 47 and 48 of the latter 
Act the High Court and the Bombay City Civil 
Court have been referred to in express words. 
These sections are procedural sections and the 
special Act is entitled to affect these sections 
even though the Presidency Small Cause Courts 
Act is a Central Act. 

RAMKISHORE v. VIJAYABAHADURSINGH 
z 65 Bom. L.R. 712. 


———§. 28—Presidency Small Cause Courts 
Act (XV of 1882) Secs. 41, 46, 47, 49—W heihei 
word “title” in s. 29A of Bom. Act covers every 
title plantiff may allege to enable him to remain 
in possession of property—Plaintiff ejected by 
decree passed under Bom. Act filing suit in ordi- 
nary Court for declaration that he is entitled to 
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remain in possession of property—Plaintiff alleg- 
ing that he was sub-tenant and there was no 
ra of contract with landlord—Maintainability 
of sult. 

The defendant landlord filed a suit against the 
plaintif, in the Court of Small Causes at Bom- 
bay under the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947, for evic- 
tion on the ground that he was his tenant and 
that he was in arrears of rent for more than 
six months. The plaintiff contended that he was 
not the tenant of the defendant but was a tenant 
of a person who was a tenant of the defendant. 
The Court rejected this contention and passed a 
decree in favour of the defendant. The plaintiff 
then filed a suit m the City Civil Court at Bom- 
bay alleging that he was a sub-tenant, that he 
had no privity of contract with the defendant 
and that he should be declared to be entitled to 
remain in possession of the property. On the 
question whether the Court had jurisdiction to 
try the suit, it was contended by the plaintiff 
that the suit was maintainable under s. 29A of 
the Act as he was claiming a title to remain in 
possession of the property: — 

Held, that s. 29A of the Act does not refer to 
a title to remain in possession of the property 
but speaks of a title which must be such a title 
as docs not only entitle a person to remain in 
possession but is outside the provisions of the 
Act and does not raise a question under the Act, 

that as on the pleadings in the case tfe ques- 
tion was whether the defendant was a tenant or 
a sub-tenant, the claim fell within the ambit of 
the Act, and 

that, therefore, the Court had no jurisdiction 
to try tho suit. 

The word “title” in s. 29A of the Bombay 
Rents, Hotel and Lodging House Rates Control 
Act, 1947, means only such title as is not cover- 
ed by the provisions of the Act. 

Ranirr PATRAJ y. BEHRAM. 
65 Bom. L.R. 464. 


——S. 294A. 

The word “title” in s. 29A of the Bombay 
Rents, Hotel and Lodging House Rates Contiol 
Act, 1947, means only such title as is not covered 
by the provisions of the Act. 

RANJIT PATIRAJ v. BEHRAM. 65 Bom. L.R. 464. 


BOMBAY SHOPS AND ESTABLISHMENTS 
ACT (Bom. LXXIX of 1948), 8, 2—Advocate or 
legal practitioner workang in office or appearing 
m Court whether carnes on activity of a com- 
mercial nature—Whether such person an “em- 
ployer” within s. 2(7)—“Commercial establish- 
ment”, what is. 

An advocate or a legal practitioner, whether 
he works in his office or appears in Court, can- 
not be said to be carrying on his profession in 
any of these places where the activity can be 
said to be of a commercial nature and, therefore, 
he is not liable to have any establishment regis- 
tered under ‘the Bombay Shops and Establish- 
ments Act, 1948. 

It is not every establishment in the sense of 
premises or buildings where business, trade or 
profession is carried on that is intended to be 
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BOMBAY SHOPS AND ESTABLISHMENTS - 


ACT, S. 2—(Contd.) 
governed by the Act, but only those premises 


though carrying on one or the other, of these- 


kinds of activities which are of a commercial 
nature. 

A lawyer who carries on his profession as an 
advocate cannot answer the definition of an 
“employer” in s. 2(7) of the Act. è 
SAKHARAM v. CITY OF NAGPUR Corr. 

65 Bons, L.R. 627. 


—_——S. 14. See Bompay SHOPS AND ESTAB- - 


LISHMENTS AcT, 1948, S. 18. 65 Bom, L.R. 10. 


——— 8. 18—Payment of wages to employees 
for weekly holidays—Condition to be satisfied by 


employees to be entitled to such wages—Proviso - 


to s. 18(3), interpretation of. 

Under s. 18(3) of the Bombay Shops and 
Establishments Act, 1948, an employee is entitled 
to wages for the day for which the establish- 
ment remains closed in any week under s. 18(J} 
of the Act, provided he has been employed for 
six days continuously in that week. 

The question whether a worker was employed 


for six days continuously in any week will have - 


to be decided in each case on the facts and cir- 
cumstances of that case. 

Under s. 18(3) of the Act the only condition 
to be satisfied is about the period of employment 
and not about having worked a particular num- 
ber of hours in the week or on each of the six 
days other than the closed day. 

SITALDAS vy. KALELKAR. 65 Bom. L.R. 10. 


——_—S, 24. See BOMBAY SHOPS AND ESTAB- - 


LISHMENTS ACT, 1948, S. 18. 65 Bom. L.R. 10. 


————-S, 31. See BOMBAY SHOPS AND ESTAB- 
LISHMENTS ACT, 1948, S. 18. 65 Bom. L.R. 10. 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT (Bom. LXVII of 1948), 8. 4— 


Owner of lands mortgaging these with possession ` 


io mortgagee—Redemption of mortgage—W he- 


ther tenant of mortgagee after redemption deem- - 


ed to be tenant of mortgagor. 

Under the Bombay Tenancy and Agricultural 
Lands Act, 1948, a tenant lawfully inducted by 
the mortgagee on the land will on redemption of 


the mortgage be deemed to bo a tenant of the = 


owner mortgagor under s. 4 of the Act. 
All persons other than those mentioned in 
clauses (a), (b) and (c) of s. 4 of the Bombay 


Tenancy and Agricultural Lands Act, 1948, who - 


lawfully cultrvate Jand belonging to other per- 


sons whether or not their authority is derived ' 


directly from tho owner of the land must be 
deemed tenants of the lands under s 4 of the 
Act. 

Danya Lata v. RasuL. 65 Bom. L.R. (8.C.) 328. 


——_—S, 12. See Bommay TENANCY AND AGRI- - 


CULTURAL LANDS Act, 1948, S. 43A. 
65 Bons. L.R. 831. 


~S. 43A—Individual lessees whether ex: 
cluded from operation of s. 43A(1)(b)}—Appll- 
cability of s. 43A(1)(b)—Whether necessary for 
applicability of section that purpose of lease must 
be specifically mentioned in instrument of lease. 


x 


Individual lessees are not excluded from the - 


1963.] 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT, S. 434—{Contd.) 


‘Operation of s. 43A(/)(b) of the Bombay Tenan- 
-cy and Agricultural Lands Act, 1948. 

The determining factor in considenng whether 
cL (b) of s. 43A(1) of the Act is applicable or 
not, is the purpose of the lease, If the purpose 
of the lease is for cultivation of sugarcane or 
growing of fruits or flowers or for the breeding 
of livestock, then it gets excluded from the ope- 
ration of ss. 32 to 32R of the Act, whether the 
fesses is a body of person or persons. 

What is required to be established on mate- 
tial evidence, under s. 43A(1)(b) of the Act, 
is whether there was a lease; and whether the 
lease was for cultivation of sugarcane or grow- 
ing of fruits or flowers. It is not necessary that 
the purpose of the lease must be specifically men- 
tioned either in the instrument of the lease or 
that the lease must be for cultivation of sugar- 
cane etc, in the entire field. It would be for the 
Courts of fact to reach a conclusion on the evi- 
dence available to it whether the lease has been 
for cultivation of any particular crop or not, 
Nothing would turn on whether the agreement 
was to grow that crop in the entire field or not. 
Usar USMAN v. YESHWANTRAO. 

65 Bom. L.R. 831. 


———-S. 43B. See BOMBAY TENANCY AND AGRI 
‘CULTURAL Lanps Acr, 1948, S. 43A. 
65 Bom. L.R. 831. 


~S. 70(b)—Mamlatdars’ Courts Act (Bom. 
II of 1906), Sec. 18(3)—Civil Procedure Code 
(Act V of 1908), O. XXH, r. 9; Sec. 141—Appli- 
ation under s. 70(b) of Bom. Act LXVII o} 
1948 dismissed as abated under s. 18(3) of Bom. 
Act II of 1906—Whether second application un 
der s. 70(b) tenable. 

A second application under s. 70(b) of the 
Bombay Tenancy and Agricultural Lands Act, 
1948, can lio when the first application has been 
‘dismissed as abated under s, 18(3) of the Mam- 
latdars’ Courts Act, 1906. 

Kessay DNYANU y. DNYANU RAMA. 
65 Bom. L.R. 525. 


————8. 71. See BomBay TENANCY AND AGRE 
‘CULTURAL LANDS Act, 1948, S. 70(b). 
65 Bom. L.R. 525. 


~——-—-8. 72. See BOMBAY TENANCY AND AGRI- 
CULTURAL LANDS Act, 1948, S. 70(b). 
65 Bom. L.R. 525, 


}—-—-8. 76—Bombay Tenancy and Agricultu- 
ral Lands (B. R. T. Procedure) Rules, 1958, Rule 
29—Civil Procedure Code (V of 1908), Secs. 100, 
103—-Whether r. 29 ultra vires powers of State 
Government. 

Rule 29 of the Bombay Tenancy and Agricul 
tural Lands (B. R. T. Procedure) Rules, 1958, 
is not ultra vires of the provisions of s. 76 of 
the Bombay Tenancy and Agricultural Lands 
Act, 1948, or any other provision of the Act. 
Dacapu NARAYAN y. UTTAMCHAND. 

65 Bom. L.R. 551. 


—_—--8. 78. See BOMBAY TENANCY AND AGRI- 
CULTURAL Lanps Acr, 1948, S. 76. 
65 Bom. LR. 551. 
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BOMBAY TENANCY AND AGRICULTURAL 
LANDS (B.R.T. PROCEDURE) RULES, 1958, 
R. 29. r 

Rule 29 of the Bombay Tenancy and Agricul- 
tural Lands (B.R.T. Procedure) Rules, 1958, is 
not ultra vires of the provisions of s. 76 of the 
Bombay Tenancy and Agricultural Lands Act, 
1948, or any other provision of the Act. 
DAGADU Narayan, v. UTTAMCHAND. 

65 Bom. L.R. 551. 


BOMBAY TENANCY AND AGRICULTURAL 
LANDS (VIDARBHA REGION AND KUTCH 
AREA) ACT (Bom. XCIX of 1958), S. 8— 
Evidentiary value of entry or absence of entry 
in list made under s. 8(1) of Act—Whether person 
loses status of tenant if his name does not appear 
in such list. 

The evidentiary value to be attached to an 
entry or absence of entry in a list made under 
s. 8(1) of the Bombay Tenancy and Agricultural , 
Lands (Vidarbha Region and Kutch Area) Act, 
1958, is of a limited character and in no case that 
ig conclusive of the rights of parties. It cannot 
be said that a person gets the status of a tenant 
because his name appears in the list, or loses such 
status because his name does not appear in the 
list. The finality that is given under s. 8(2) of 
the Act to the entry made in the list is so far as 
proceedings required to be taken under s. 8 are 
concerned, 

HANUTMAL ASaARAM v. NATHU. 
65 Bom. L.R. 684. 


———S. 11—Whether s. ll retrospective in 
operation. 

Sectien {1 of the Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region and Kutch 
Area) Act, 1958, is not retrospective in operation 
and is controlled by s. 132(2) of the Act. 
SapawraT SANSTHAN vy. DEORAO. 

65 Bom. L.R. 656. 


———-S. 12. See BOMBAY TENANCY AND AGRI- 
CULTURAL LANDS (VIDARBHA REGION AND KUTCH 
AREA) Act, 1958, S. 11. 65 Bom. LR. 656. 


———S. 15. See BOMBAY TENANCY AND AGRI- 
CULTURAL LANDS (VIDARBHA REGION AND KUTCH 
AREA) Act, 1958, S. 11. 65 Bom. L.R. 656. 


———-S. 19. See BOMBAY TENANCY AND AGRI- 
CULTURAL LANDS (ViDARBHA REGION AND KUTCH 
Area) Act, 1958, S. 11. 65 Bom. L.R. 656. 


———_§. 38—Transfer of Property Act (IV of 
1882), Sec. 4—Partition whether transfer with- 
in s. 38(7) of Bom. Act XCIX of 1958. 

Partition is not a transfer within the meaning 
of s. 38(7) of the Bombay Tenancy and Agricul- 
tural Lands (Vidarbha Region and Kutch Area) 
Act, 1958. 

SHRIKISHNA NINAJI v. NAMDEO. 
65 Bom. L.R. (F.B.) 251. 


————-8. 57. See BOMBAY TENANCY AND AGRI- 
CULTURAL LANDS (VIDARBHA REGION AND KUTCH 
Area) Act, 1958, S. 38. 65 Bom. L.R. (F.B.) 25L 


————-$, 103-—Plaintiff and defendant claiming 
exclustve right and status as tenant of same lands 
—Whether Tahsildar has exclusive jurisdiction to 
decide question of tenancy. 
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BOMBAY TENANCY AND AGRICULTURAL 
LANDS (VIDARBHA REGION AND KUTCH 
AREA) ACT, S. 100—{Contd.) 


Under s. 100 of the Bombay Tenancy and Agri- 
cultural Lands (Vidarbha Region and Kutch 
Area) Act, 1958, in respect of decision of such 
question as to the status of a person claiming to 
be a tenant, a protected Jessep or an occupancy 
tenant, or claiming to be an agriculturist, it must 
havo reference in the context of the claim against 
a landlord. It is only to that extent that the juris- 
diction of the civil Court is barred and reference 
is required to be made to the Tenancy Court. 
Therefore, s. 100(2) of the Act does not consti- 
- tute the Tahsildar a tribunal with exclusive juris- 
diction whenever a question is raised in a civil 
Court by a person claiming the status of a tenant 
not against the landlord of the Jand but in any 
other circumstances or context. 

Poru BHAWANI v. UpHAO. 65 Bom. L.R. 619 


————S., 119P. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS (VmaRBHA REGION AND 


Kurca Arga) Acr, 1958, S. 38. 
65 Bom. L.R, (F.B.) 251. 


———S., 132. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS (VIDARBHA REGION AND 


Kurca Arra) Acr, 1958, S. 11. 
, 65 Bom. L.R. 656. 


BOMBAY VILLAGE PANCHAYATS ACT 
(Bom. IH of 1959), Ss. 12, 13—Bombay Village 
Panchayats Election Rules, 1959, Rules 23, 3— 
Registration of Electors Rules, 1960. gule 30 
Representation of the People Act (XLIII of 1951), 
Secs. 21, 23--What constitutes list of voters for 
purposes ‘of panchayat elections—Whether electo- 
ral roll of Bombay Legislative Assembly ipso facto 
becomes such list of voters—Names of voters er 
titled to vote not tallying with their names ap- 
pearing in list of voters—Whether such voters 
entitled to vote—Expression “local authorities’ 
constituency’ in r. 30, Registration of Electors 
Rules, whether refers to elections to panchayat 
constituency. 

Sections 12/7) and 137) of the Bombay Village 
Panchayats Act, 1958, make a clear distinction 
between the electoral roll for the Assembly elec- 
tion and the list of voters for the Panchayat elec: 
tions. Wheat is plenary for the purposes of the 
Panchayat elections is the list of voters and not 
the electoral roll. Therefore, under s. 12/1} of 
the Act the electoral roll of the Bombay Legisla- 
tive Assembly once prepared under the provisions 
of the Representation of the People Act, 1950, 
does not ipso facto become the list of voters fo1 
the ward or village concerned at any ensuing 
panchayat election. It is that electoral roll of the 
Bombay Legislative Assembly which is in force 
on a certain selected date which alone becomes 
“the list of voters” for the purposes of the pan- 
chayat eleetions. 

Under r. 23 of the Bombay Village Panchayats 
Election Rules, 1959, the presiding officer has to 
consider the substantial right of franchise and 
decide whether that individual has that right and 
not to consider whether technically his name ap- 
pears in the list of voters or not. 

The expression “local authorities’ constituency” 
jn r. 30 of the Registration of Electors Rules, 1960, 
does not refer to elections to a panchayat consti- 
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BOMBAY VILLAGE PANCHAYATS ACT,. 
Ss. 12, 13—(Contd) 


tuency but to a special seat from which persons 
are elected to the assembly from among focal 
authorities. It does not deal with local autho- 
rites but with local authorities’ constituencies. 
Fanu v. Cry Jupor, HINGANGHAT. 

65 Bom., L.R. 755. 


BOMBAY VILLAGE PANCHAYAJS ELEC- 
TION RULES, 1959, R. 23. 

Under r. 23 of the Bombay Village Panchayats 
Election Rules, 1959, the presiding officer has to 
consider the substantial right of franchise and 
decide whether that individual has that right and 
not to consider whether technically his name ap- 
pears in the list of voters or not. 
Fanu y. Crvi JUDGE, HINGANGHAT. 

65 Bom. LR. 755. 


BURDEN OF PROOF in cases of negligence. 

In an action in negligence against those who 
carry passengers in a car or a bus, they must esta- 
blish that in discharge of their duty to passengers 
they have taken reasonable care which it is usual 
to take or such as reasonable and prudent men ‘' 
they should take, It is their duty to sce that 
every part of the car or bus which is likely to go 
out of order and create accident is proper! 


examined. , š 
BHURMAL AND Mirra Moror Assoc, yv. RAGHU- 
NATH, 65 Bom. LR. 180. 


BURDEN OF PROOF in corruption cases. See 
PREVENTION OF CORRUPTION ACT, 1947, S. 4. 
65 Bom. L.R. (S.C.) 332. 


CENTRAL CIVIL SERVICES (CLASSIFICA- 
i CONTROL AND APPEAL) RULES, 


Tho disciplinary authonty empowered to tako 
action under the Central Crvil Services (Classifi- 
cation, Control and Appeal) Rules, 1957, is ex- 
pected to act m a quasi-judicial manner, In all 
questions before it, the matter must be considered 
judicially and the mules of natural justice and 
strict compliance with the provisions of the pro- 
cedure of enquiry must be imsisted upon. The 
disciplinary authority has to apply its mind to 
the record of the inquiry which includes the 
written statement of defence, the oral evidence 
taken in the course of the enquiry, the docu- 
mentary evidence considered in the course of the 
enquiry, the orders, if any, made by the disciphi- 
nary authority and the inquiring authority in 
regard to the inquiry, a report setting out the 
findings on each charge and the reasons therefor. 
The disciplinary authority ıs not entitled to act' 
on any material which is not included in the 
record, If the disciplinary authority is required 
to take into consideration any directives or in- 
structions so called, secret or otherwise, they 
must form a record of the inquiry. 

Where the disciplinary authority took or were 
required to take into consideration and act upon 
some secret directives, which were not included 
in the record of the inquiry, in the matter of dis- 
ciplinary action and punishment to be meted out 
under the Central Civil Services (Classification, 
Control and Appeal) Rules, such authority can- 
not be said to have acted m due conformity with 
the principles of natural justice and without bias, 
and, therefore, any action taken by the authority 
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CENTRAL CIVIL SERVICES (CLASSIFICA- 
TION, CONTROL AND APPEAL) RULES, 
1957-—(Contd.) 


under the Rules would be against the letter as 
well as the spint of the enquiry which is made 
sacrosanct under art. 311 of the Constitution of 
India. 
RAMRAO vy. ACCOUNTANT GENERAL. 

65 Bom. L.R. 65. 


L° CIVIL SERVICES (CONDUCT) 
RULES, 1955, R. 4A). See CONSTITUTION, OF 
INDIA, Art. 226. 65 Bom. L.R. 65. 


CENTRAL CIVIL SERVICES (SAFEGUARD- 
ING OF NATIONAL SECURITY) RULES, 
1953. Rr. 3, 4—Statement of allegations annexed 
to notice under r. 4 not disclosing any subversive 
activity on part of public servant—Validity of 
notice—Whether r. 3 commits to exclusive satis- 
faction of Presdent decision as to what is a sub- 
versive activity. 

No action under rule 3 of the Central Civil 
Services (Safeguarding of National Security) 
. Rules, 1953, can be taken unless a person is or 
is reasonably suspected to bo engaged in subver- 
sive activities. Therefore, where the statement 
of allegations annexed to a notice issued under 
rule 4 of the Rules by the competent authority 
does not disclose any activity which can be rea- 
sonably called subversive activity, such a notice 
is liable to bo quashed and no action can be taken 
under it. 

The action that is permitted to be taken under 
r. 3 as a result of notice under r. 4 is immune 
from challenge on merits, i.e. the decision of the 
President that it is necessary in the interests of 
national security to terminate the services of the 
public servant concerned. However, it is neces- 
sary to establish that the subversive activities of 
which the delinquent servant is charged are in 
fact subversive and to that extent the opinion of 
the President must be grounded on material whicb 
has a rational probative value. 

Mere association with an institution which 15 
neither declared as unlawful nor is alleged or 
shown to be indulging in any anti-social or 
treasonable activities or activities leading to 
breach of the peace, cannot form a foundation 
tor action under rule 3. 

CHINTAMANI y. POSTMASTER GENERAL. 
65 Bom. L.R. 48. 


CENTRAL PROVINCES AND BERAR INDUS- 
TRIAL DISPUTES SETTLEMENT ACT 
(XXUI of 1947}, S. 1{3}-Central Provinces and 
Berar Shops and Establishments Act (XXH of 
1947}—Notification issued under s. 1(3) of Act 
XXII of 1947—ltem ““(iii) Mines’ in Notifica- 
tion whether excludes from operation of Act all 
activites or operations connected with mining 
industry—Employee governed by Act XXII of 
1947 whose employment is of industrial character 
whether can also be governed by Act XXIII of 
1947—Practice—Tribunal—Objection as to juris- 
diction of Tribunal—Tribunal whether in decid- 
ing such question should giye its reasons. 
Under item ‘“‘(ii1) Mines” in the Notification 
issued by the Provincial Government of the Cen- 
tial Provinces and Berar on November 20, 1947, 
under s. 1{3) of the Central Provinces and Berar 
Industrial Disputes Settlement Act, 1947, what is 
excluded from the operation of the provisions of 
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CENTRAL PROVINCES AND BERAR INDUS- 
TRIAL DISPUTES SETTLEMENT ACT, 
S. 1(3}(Contd.) . 


the Act are those operations only which are con- 
nected with the dustry of mining or operations 
in the mine or excavation in the mine and not 
other operations or activities connected with the 
muning industry as a whole. 

Overlapping of junsdiction or field regarding 
telationship between the employer and employee 
when the employment partakes of both characters, 
namely, commercial employment and industrial 
employment is not excluded by any provision of 
the C. P. & Berar Shops and Establishments Act, 
1947. Therefore, when the employment is of an 
industrial character, the employee who may bo 
said to be governed by the C. P. & Berar Shops 
and Establishments Act also comes to be govern- 
ed by the Industrial Disputes Act, 1947, or the 
C. P. & Berar Industrial Disputes Settlement Act, 
1947, 

Tribunals should be well advised to bear in 
mind that whenever any objection to the jurisdic- 
tion of the Tribunal is raised by one party or the 
other and the Tnbunal decides that question as a 
preliminary issue the finding as to the jurisdiction 
or want of it must be followed by reasons. 
BALLARPUR COLLIERIES y. STATE IND. COURT. 

65 Bom. L.R. 556.. 


——S. 16—Whether word “law” in d. 3, 
Sch. 2 excludes industrial law as evolved by 
Courts—Labour Commissioner whether can hold 
enqujry himself where management dismisses em- 
ployee without holding enquiry. 

The w “Jaw” in the phrase “in accordance 
with jaw” in clause 3 of Schedule 2 to the C. P. 
and Berar Industrial Disputes Settlement Act, 
1947, docs not exclude the law as settled by the 
Industrial Courts and the Supreme Court as 
regards where a dismissal would be set aside and 
reinstatement of the dismissed workmen ordered. 

Under the C. P. and Berar Industrial Disputes 
Settlement Act where an employee is dismissed 
by the management without holding an enquiry, 
the Labour Commissioner to whom an applica- 
tion is made by the employee under s. 16 of the 
Act has jurisdiction to hold an enquiry himself. 

When it appears to an appellate Court that no 
person properly instructed in law and acting judi- 
cially could have reached the particular decision, 
the Court may proceed on the assumption that 
misconception of law has been responsible for 
the wrong decision. 

PROVINCIAL TRANSPORT v. STATE INDUS. COURT. 
65 Bom. L.R. (S.C.) 288. 


——————_SCH. 2, CL. 3. See C. P. AND BERAR 
INDUSTRIAL Disputes SETTLEMENT Act, 1947, 
S. 16. 65 Bom. L.R. (S.C.) 288. 


CENTRAL PROVINCES AND BERAR 
MUNICIPALITIES ACT. See MUNICIPALITIES 
Acr (C. P. & Berar). 


CENTRAL PROVINCES AND BERAR REGIS- 
TRATION RULES, 1939, R. 36. 

Rule 36 of the Central Provinces and Berar 
Registration Rules only covers cases which are 
not provided for by s. 35(7) andlor s. 35/3) of the 
Indian Registration Act and it is not at all in 
conflict with s. 35 of the Act or any parts thereof. 
KISHNA GHANSHYAM y. MAROTI: 

65 Bom. LR. 878. . 
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CENTRAL PROVINCES AND BERAR SHOPS 
AND ESTABLISHMENTS ACT (XXII of 1947). 
Over-lapping of jurisdiction or field regarding 
relationship between the employer and employee 
when the employment partakes of both charac- 
ters, namely, commercal employment and m- 
dustrial employment 1s not excluded by any pro- 
vision of the C.P. and Berar Shops and Esta- 
‘bhshments Act, 1947. Therefore, when the em- 
ployment is of an industrial character, the em- 
ployee who may be said to be governed by the 
C.P. and Berar Shops and Establishments Act 
also comes to be governed by the Industrial 
‘Disputes Act, 1947, or the C.P. and Berar Indus- 
tnal Disputes Settlement Act, 1947. 
-BALLARPUR COLLIERIES y. STATE IND. Court. 
65 Bom. L.R. 556. 


———§8. 16—C.P. and Berar Sales Tax Rules, 
Rule 67, Entry No. ll-A—Whether entry No. 
LI-A under r. 67 ultra vires of proviso to s. 16 
—Proviso to s. 16 whether can be interpreted to 
.be condition of power to delegate contained in 
first part of s. 16—Construction of statute—Rule 
whether can affect provisions of parent Act. 

Entry at serial No. 11-A under rule 67 of the 
‘C.P. and Berar Sales Tax Rules, 1947, is ultra 
yires of the proviso to s. 16 of the Central Pro- 
vinces and Berar Sales Tax Act, 1947. 

The rules made under a statute cannot take 
away any part of the powers or affect any of 
the provisions of the parent Act under which the 
rules are made, unless the Act itself permits that 
to be done. 

Section 28(2) (n) of the Act which gives power 
to the State Government to make rules on the 
subject of the “conditions subject to @hich the 
«Commissioner may delegate his powers under 
section 16”, refers only to the first part of s. 16 
of the Act and not to the proviso to s. 16. 
` VinanpHa C. M., aoe LTD. v. SALES-TAX OFFICER. 

65 Bom. L.R. 238. 


———S, 28. See CENTRAL PROVINCES AND 
‘Berar Sargs Tax Act, 1947, S. 16. 
65 Bom. L.R. 238. 


: CENTRAL PROVINCES AND BERAR SALES 
“YAK RULES, R. 67, ENTRY NO. 11-A. See 
CENTRAL PROVINCES AND Berar SALES Tax ACT, 
1947, S. 16. 65 Bom. LR. 238. 


- CENTRAL PROVINCES TENANCY ACT (I of 
1920), S. 12-A. See CENTRAL Provinces TENAN- 
cy Acr, 1920, S. 105. 65 Bom. L.R. 499. 


———_8, 105—Revenue Officer passing order to 
pre-empt intended sale of interest of joint Hindu 
family—Suit by members of family to challenge 
right of manager to bind them by such sale— 
Whether such suit barred under s. 105. 

A suit brought by the members of a joint Hindu 
family in a Civil Court, to challenge the right 
of the manager to bind them by an intended sale, 
“in respect of which an order of pre-emption has 
been passed by a Revenue Officer under the 
Central Provinces Tenancy Act, 1920, is not 


barred by reason of the provisions contained ms. - 


105 of the Act. 
~ KESHAORAO sani y. GUNWANTRAO. 
65 Bom. L.R. 499. 
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CERTIFICATE OF POSTING. 

The law presumes that the letters sent under 
certificate of posting must be deemed to have 
been received by the addressee unless the ad- 
dressee by positive evidence shows that he had 
not received them. 
BABULAL y. PURSHOTTAM. 65 Bom. L.R. 434. 
CHARITY COMMISSIONER. See 
PugLic Trusts Acr, 1950, S. 56-B. 

65 Bom. L.R. 27. 


CHARITY COMMISSIONER, Jurisdiction *to 
hold inquiry. 

A previous decision made by tho Registrar 
under the Madhya Pradesh Public Trusts Act, 
1951, holding that a particular trust is not a 
public trust does not take away the jurisdiction 
of the Charity Commissioner to hold an enquiry 
under s. 19 of the Bombay Public Trusts Act, 
1950, in respect of the same trust. 

Hasan Nuranr v. S. M. ISMAIL. 
65 Bom. L,R. 873. 


CHEMICAL EXAMINER. See Bompay Pro- 
HIBITION (MEDICAL EXAMINATION AND BLOOD: 
Test) Russ, 1959, R. 4. 65 Bom. L.R. 473. 


CIVIL COURT, jurisdiction of. 

Where a municipality imposes a tax under the 
Bombay Provincial Municipal Corporations Act, 
1949, the Civil Court can entertain a suit chal- 
lenging the legality, of the imposition of the tax 
or the hability of the assessee to pay the tax. 
BALKRISHNA y. POONA MUNICIPAL CORPN. 

65 Bom. LR. 119. 


CIVIL PROCEDURE CODE (Act V of I908)— 
Indian Limitation Act (IX of 1908), Sec. 19—~ 
Necessary co-plaintiffs subsequently made defend- 
ants to plaintiff's suit—Plaintiff not averring or 
proving that such persons had refused to be join- 
ed ts co-plaintiffs—Whether plaintiffs sult liable 
to be dismissed on ground of such non-averment 
or proof—Staternent made by person that his 
liability upon a debt has been discharged—Whe- 
ther such statement an acknowledgment of debt 
within s. 19 of Indian Limitation Act. 

A suit cannot be dismissed upon the sole ` 
ground that the plaintiff has not averred or prov- 
ed that some persons who ought to have been 
made co-plaintifis and were subsequently made 
defendants to the suit had refused to be joined 
as co-plaintiffs. 

Where a person makes a statement to the effect 
that his liability upon a debt has been discharg- 
ed, that statement cannot be regarded as an 
acknowledgment of debt which could be availed 
of for extending time under s. 19 of the Indian 
Limitation Act, 1908. 

COOVERJI v. AMIR ABDULALI. 
65 Bom. L.R. (0.C.J.) I. 


———-S. 48—Collector while executmg money 
decree exercising power under para I(c) of Third 
Schedule by sale of certain land in satisfaction 
of only the decree-holder’s decree—Decree-holder 
after twelve years of passing of such decree filing 
darkhast to recover decretal amount by sale of 
auch land and also sale of other properties of 
judgment-debtor and his arrest—Whether such 
darkhast barred by limitation. 
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A money decree was passed in 1932 against the 
respondents in favour of the appellants. The ap- 
.pellants filed a darkhast in 1941 whereby they 
prayed that a certain Jand belonging to the res- 
.pondents be attached and sold for satisfying the 
decretal amount. The executing Court sent the 
papers to the Collector for sale of the land but 
as the latter after several attempts was unable 
to sell thegland, returned the papers to the exe- 
guting Court which disposed of the darkhast in 
1957. Tho appellants filed the present darkhast 
in 1958 and claimed recovery of the decretal 
amount by attachment and sale not only of the 
aforesaid land but also of a house and some 
pro-note security and also by arrest and deten- 
tion in civil prison of the respondents. The res- 
pondents contended that the darkhast was bar- 
red by time since it was filed more than twelve 
years after the date of the decree. The appel- 
Jants contended that they were entitled to the 
benefit of the provisions of para. 11(3) of the 
Third Schedule of the Civil Procedure Code, 1908, 
so as to bring the darkhast within the period 
of limitation by excluding the period during which 
the earlier darkbast * was pending before the 
Collector: — 

Held, that as it was i eet from the record of 
the case that neither the Collector had cxercised 
his power under para. 2 of the Third Schedule 
of the Code, nor had he drawn up any scheme 
for liquidation of the money decrees against thè 
respondents under para. 7 of the Schedule por 
made any provision for satisfaction of the appel- 
jant’s decree in such scheme, there was nothing 
in para. 11(2) of the ‘Schedule to debar the Civil 
Court from issuing process of execution against 
the respondents or any of their properties other 
than the aforesaid land if they had chosen to file 
a darkhast for the purpose within twelve years 
from the date of the decree, and 

that as the appellants bad not done so and had 
filed the present darkhast long after the expira- 
tion of twelve years from the date of the decreo 
for recovery of the decretal amount by arrest of 
the respondents and attachment and sale of their 
house and other properties, it was barred, save 
as regards the aforesaid land, under s. 49 of the 
Civil Procedure Code and the benefit of the pro- 
visions of para. 11(3) of the Third Schedule of 
the Code was not available to the appellants to 
save the darkhast from the bar of limitation. 
KANAYALAL y. TALABSHA. 

65 Bom. L.R. 452. 


——-S. 151. See CI PROCEDURE CODE, 
1908, O.. TX, r. 9. . 
i 65 Bom. L.R. 432. 


———O, I, R. 2—Suit by plaintiff for mesne 
profits for particular year decreed—Sult for mesne 
profits for subsequent years filed by plaintiff on 
same cause of action—Whether sult barred under 
O. Il, r. 2. 

In February 1954 the plaintiff filed a suit against 
the defendants to recover mesne profits in respect 
of certain fields for the year 1950-51. The cause 
of action as set out in the plaint was that the 
‘defendants were in wrongful possession of the 
fields and they had received the profits for that 
year. This suit was decreed. The plaintiff 
thereafter filed another suit against the defend- 
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ants claiming mesne profits for the years 1951- 
1952 and 1952-53, alleging that the defendants 
were ın wrongful possession for those two 
years and stated that the cause of action to re- 
cover mesne profits for the years arose on the 
last day of March in 1952 and 1953 respectively. 
On the question whether, this suit was barred 
under O. II, r. 2 of the Civil Procedure Code, 
1908, by reason of the plaintiff's omission to in- 
clude his claim for mesne profits for the years 
1951-52 and 1952-53 in the previous suit which 
was filed to recover mesne profits for the year 
1950-51 only:— 

Held, that the causes of action for the two 
suits bemg identical and the plaintiff having omit- 
ted in his earlier suit to ask for a larger and 
wider relief which he could have claimed, the 
omission would attract the consequences provid- 
ed for under O. II, r. 2 of the Code, and 

that, therefore, the suit was barred. 

In order that the provisions contained in O. II, 
T. 2 of the Civil Procedure Code, 1908, may 
apply, it'is necessary that in the earlier suit the 
plaintiff should have omitted to ask for a relief 
which arises out of the same cause of action 
which forms the foundation of the subsequent 
suit. Though the object of the Rule is to pre- 
vent multiplicity of litigation, the Rule can have 
no application if the causes of action for the 
two suits are different. The test of the applica- 
tion of O. II, r. 2 of the Code is not whether 
the plaintiff could not have avoided the fresh 
litigation by including in the earlier suit the re-. 
lef whfth he seeks in the subsequent suit; the 
test rather is whether the relief which is claimed 
in the subsequent suit arises out of the same 
cause of action on which the first suit was found- 
ed. It is only if this test is satisfied that the 
second suit would be barred under O. I, r. 2. 
Dwarkas NATHAMAL v. BALKRISHNA. 

65 Bom. L-R. 588. 


——O. VI, R. 4—Injuries caused by negli- 
gent driving of motor vehicle—Particulars requir 
ed to be given in. 

In case of mjuries caused by negligent driving 
of a motor vehicle particulars of negligent con- 
duct by which the injuries were occasioned are 
required to be given under O. VI, r. 4 of the 
Civil Procedure Code, 1908, e.g. whether the 
driving was out of a side road into a main road 
and without keeping a proper look out and giv- 
ing waming, whether the car was going at ex- 
cessive speed, whether there was failure to give 
warming of approach; whether there was failure 
to have the motor car undes contro! and whether 
there was failure to stop the car when the acci- 
dent was expected. Similarly, regarding the in- 
juries which are suffered the precise nature of 
the injuries must be stated with necessary parti- 
culars, 

Kumar ASHA v. LatsingH. 65 Bom. LR. 429; 

The proceedings initiated by a imedo 
under 8. 3(7) of the Madhya Pradesh Temporary 
Postponement of Execution of Decrees Act, 
1956, are not, in the nature of execution pro- 
ceedings but are, in substance, independent ori- 
ginal proceedings andertaken 7 by the judgment- 
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debtor for assertion of substantive rights and to 
such proceedings, the provisions of O. IX of the 
Civil Procedure Code, 1908, apply. g 
ANANDRAO v. KRISHNAJI. 

3 65 Bom. L.R. 417. 


———O, IX, r. 9—Indian Limitation Act (IX 
of 1908), Art. 163—Plantiff not aware of date 
of hearing of suit—Swt dismissed for his default 
in appearing in Court on such date—Application 
by plaintiff for restoration of sut whether falls 
within purview of O. IX, r. 9—Provincial Insol- 
vency Act (V of 1920), Secs. 4, 5. 

Order IX, r. 9, of the Civil Procedure Code, 
1908, contemplates a case where the plaintiff is 
aware of the date of hearing of the suit and yet 
for some reason or the other he fails to appear 
in Court on that date. But where the planntilf 
is not aware of the date of hearing of the suit 
as in the case of a suit adjourned sine die and ıt 
is suddenly taken up for hearing and final dis- 
posal without giving previous intimation to the 
parties thereto, and the suit is dismissed for his 
default in appearing in Court on such date, then 
any application that might be made by him for 
restoration of the suit will not fall within the 
purview of O. IX, r. 9 of the Code. In such a 
case, if the Court is satisfied that the plaintiff 
was not at all aware of the date of hearing of his 
suit and the suit was dismissed in his absence, the 
Court will, in exercise of its inherent jurisdiction 
under s. 151 of the Code, entertain and grant an 
application by such plaintiff for restoration of 
the suit and order the suit to be restored. 
VISHWANATH v. MAHADEO. 

65 Bom. L.R. 432. 


———0. XIX, m. 1, 2, 3—Affidavits—Proper 
verification of, where affidavit based on informa- 
tion received from otheis—Practice of filing and 
acceptance by Courts of affidavits which do not 
conform with requirements of law. 

When an affidavit is filed the Court official 
receiving it ought to ses that it is properly drawn 
up and verified as per O. XIX, r. 3 of the Civil 
Procedure Code, 1908, and the instructions ın 
Chapter XXII, Civil Manual, Vol. I. If it is 
not properly drawn up or verified, it ought not 
to be received and the parties should be required 
to file a proper affidavit. It 1s undesirable to file 
prolix affidavits which contain a great deal of 
unnecessary and argumentative matter. 

A Judge ought not to act upon an affidavit 
which is not properly drawn up and verified in 
accordance with the provisions of O. XIX, r. 3 
of the Code. While passing an order under 
O. XIX, r. 1 of the Code, to call for evidence 
on affidavits, it is necessary to consider com- 
pliance with the proviso to r. 1, and with the 
requirements of r. 2, under O. XIX, as the cir- 
cumstances of each case may require. 
SHAMSUNDER, y. BHARAT Om MILS. 

65 Bom. L.R. 584. 


———O. XXI, r, 16 second proviso—Decree 
for payment of money transferred to one of the 
judgment-debtors—Whether decree can be exe- 
cuted by original decree-holder notwithstanding 
assignment, 

The second proviso to O. XXI, r. 16 of the 
Civil Procedure Code, 1908, is merely an exten- 
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sion of the principle that where the interests of 
the judgment-debtor and the judgment-creditor 
merge the decree cannot be executed. This pro- 
viso cannot be construed to mean that because 
one of the judgment-debtors cannot execute the 
decree the original deeree-holder should in spite 
of the assignment be entitled to execute it. 

NAMDEO y. VIJAYKUMAR. e 
65 Bom. L.R. 408. 


———THIRD SCHEDULE, PARAS, 1 & 2. 
See CIVIL ProceDuURE Cone, 1908, S. 48. 
65 Bom. L.R. 452. 


——— PARA, 7. See CIVIL PROCEDURE CODE, 
1908, S. 48. 65 Bom. L.R. 452. 


————PARA. 1L See CIVIL PROCEDURE CODE, 
1908, S. 48. 
65 Bom. L.R. 452. 


COMMISSIONER, power to reject nomination 
paper. 

Under the Bombay Provincial Municipal Cor~ 
porations Act, 1949, the Commissioner has the 
powe: to scrutinise nomination papers and he 
can also reject a nomination paper not only on 
the grounds specified in clause (h) of rule 92) 
of the Election Rules contammed in Chapter I of 
the Schedule to the Act, but also on other 
grounds. j 
SULEMAN vy. S. B. KULKARNI. 

. 65 Bom. LR, 123. 


COMPANIES ACT (VII of 1913), 8. 171. See 
INDIAN LIMITATION Acr, 1908, S. 14. 
65 Bom. L.R. 516. 


COMPANIES ACT (I of 1956), S. 76—Com- 
panies (Amendment) Act (65 of 1960), Sec. 22— 
Indian Companies Act (VI of 1913), Secs. 105, 
111—Commission contemplated in ss. 76(1) and 
(2) before amendment of s. 76(2) whether com- 
mission payable out of profits of company. 

The commission contemplated in ss. 76/1) and 
762) of the Companies Act, 1956, before the 
amendment of 3. 76(2) by the Companies (Amend- 
ment) Act, 1960, is commission payable both out 
of capital as well as profits. 

Mapan aL vy. S. C. Sucar Murs Lyn. 


65 Bom. L.R. (8.C.) 162. 


COMPANIES (AMENDMENT) ACT (LXV of 
1960}, S. 22. See COMPANIES Act, 1956, S. 76. 
65 Bom. L.R. (S.C.) 162. 


CONDUCT OF ELECTION RULES, 1961, 
R. 35/4). 

Where instead of the proper surname of a 
voter another surname is written in the electoral 
roll but the other particulars regarding him tally 
with those given in thé electoral roll, under 
T. 35/4) of the Conduct of Election Rules, 1961, 
such an error regarding his surname would be a 
mere clerical error and the voter would be entitled 
to vote. 

SAKHARAM VITHOBA v. SHANKAR BABAJI. 
65 Bom. L.R. 780. 
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CONDUCT OF ELECTION RULES 1961, 
FORM 2B. 

Form 2B prescribed by the Conduct of Elec- 
tion Rules, 1961 does not require that the sur- 
name of the canılıdate should be mentioned there- 
im. Therefore, a nomination form presented 
under s. 331) of the Representation of the People 
Act, 1951, which does not contain the sumame 
of the candidate is not thereby rendered invalid. 

If the édentity of the candidate is once esta- 
eblished any other defects in the nomination form 
not affecting the identity would be clerical or 
technical defects and not substantial defects with- 
in the meaning of s. 33/4) of the Representation 
of the People Act. 

NAMDEO CHIMNAJI v. GOVINDDAS. 
65 Bom. L.R. 843. 


CONSTITUTION OF INDIA, ART. 1%1Xg) 
& 196). i 

Per Subba Rao J. Article 196) of the Consti 
tution of India does not proprio vigore confer any 
power on the State to creato monopolies by ad- 
ministrative action. But it only says that if a 
valid law is made conferring a power on the State 
to carry on trade or business to the exclusion, 
complete or partial, of citizens, such a law will 
not infringe the fundamental right guaranteed 
under art. 191g) of the Constitution. It does 
not also say that unless such a law 1s made, every 
interference by the State with the trade of a citi- 
zen in exercise of a power under some other law 
would necessarily be an unreasonable restriction: 
such an interference will not have the protection 
of the amended [by the Constitution (First 
Amendment) Act, 1951,] provision of the Consti- 
tution, but must be judged by the standard pro- 
vided by the first part of art. 19/6); it would be 
valid, if it was a reasonable restriction on the 
exercise of the petitioner's fundamental right 
made in the interest of the general public. 
Daya y. CONTROLLER, IMPORTS & EXPORTS. 


65 Bom. L.R. (S.C.) 292. 


——ARTS. 132, 133, 134 and 136. 

Under arts. 132, 133, 134 and 136 of the Con- 
stitution of India, the proceedings before the 
High Court are either civil, criminal or other 
proceedings. In respect of any of these proceed- 
ings, the parties have a right to appeal, if the 
case involved substantial question of law as to the 
interpretation of the Constitution. If no question 
as to the interpretation of the Constitution is in- 
volved then the parties have, as of right, a right 
of appeal if the proceedings are either civil or 
criminal, provided the respective conditions men- 
tioned in arts. 133 and 134 are satisfied. In other 
cases an appeal can go to the Supreme Court 
only if the Supreme Court grants special leave 
under art. 136, in civil cases, criminal cases, in- 
come-tax cases and in a variety of other cases 
which come before any Court or tnbunal. 

J. P. SHARMA v. PHALTAN SuGcAR Works LTD. 


65 Bom. L.R. (0.C.J.) 688. 


——-ART. 133—Civil Procedure Code (Act V 
of 1908), Sec. 110—Indian Contract Act (IX of 
1872), Sec. 74—“Substantial question of law”, 
test for determining—Parties claiming sum of 
money as liquidated damages whether can claim 
at the same time unascertained sum of money as 
damages. 
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Under art. 133(/Xa) of the Constitution of India 


‘the proper test for determining whether a ques- 


tion of law raised in a case is substantial would 
be whether it is of general public importance or 
whether it directly and substantially affects the 
nghts of the parties and if so whether it is either 
an open question in the sense that it is not finally 
settled by the Supreme Court of India or by the 
Pnvy Council or by the Federal Court or is not 
free from difficulty or calls for discussion of alter- 
native views. If the question is settled by the 
highest Court or the general principles to be ap- 
plied in determining the question are well settled 
and there is a mere question of applying those 
principles or that the plea raised is palpably ab- 
surd, the question would not be a substantial 
question of law. 

Where the parties have deliberately specified 
the amount of liquidated damages there can be 
no presumption that they, at the same time, intend- 
ed to allow the party who has suffered by the 
breach to give a go-by to the sum specified and 
claim instead a sum of money which was not as- 
certained or ascertainable at the date of the 
breach. 

The right to claim liquidated damages is en- 
forceable under s. 74 of the Indian Contract Act, 
1872, and where such a right is found to exist no 
question of ascertaining damages really arises 
because when parties name a sum of money to 
be paid as liquidated damages they must be deem- 
ed to exclude the right to claim an unascertained 
sum of money as damages. 

CHUNILAL y. CENTURY Spc. & Mra. Co. 
65 Bom. L.R. (S.C.) 267- 


—— ART. 133—Indian Income-tax Act (XI 
of 1922), Secs. 34(1)(a), 66, 664—Rules of the 
High Court pf Bombay (Original Side), 1957, 
R. 631—Bombay High Court Appellate Side 
Rules, 1960, R. 16—Income-tax Officer issuing 
notices to assessees under s. 34(1)(a)—High 
Court quashing notices in writ petition and res- 
traning Income-tax Officer from taking any pro- 
ceeding in furtherance of notices—Incometax 
Officer applying for certificate „under art. 133 
(1)(a)(b) and (c)—Whether such certificate can 
be granted—Judgment in such writ petition whe- 
ther a judgment in civil proceeding. 

The assessees filed a writ petition in the High 
Court under art. 226 of the Constitution of India 
challenging notices issued by the Income-tax 
Officer against them under s. 34(1)(a) of the 
Indian Income-tax Act, 1922. The petition was 
allowed by the High Court and the Department 
applied to the High Court for a certificate under 
art. 133(1)(a)(b) and (c) of the Constitution to 
file an appeal to the Supreme Court. On the 
question of the maintainability of the application 
it was contended by the assessee that the order 
made by the High Court in the writ petition was 
not a judgment in a civil proceeding but was a 
judgment in a revenue proceeding and, therefore, 
the application was not competent under art. 133 
(1)(a)(8) and (c) of the Constitution: — 

Held, that the judgment of the High Court 
against which a certificate was sought under art. 
133, was not a judgment in a civil proceeding, and’ 
therefore the Department was not entitled to the 
certificate. 
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Under arts. 132, 133, 134 and 136 of the Cons- 
titution of India, the proceedings before the High 
Court are either civil, criminal or other proceed- 
imgs. In respect of any of these proceedmgs, the 
parties have a right to appeal, if the case involves 
substantial question of law as to the interpreta- 
tion of the Constitution. If no question as to 
the interpretation of the Constitution is involved 
then the parties have, as of right, a right of ap- 
peal if the proceedings are either civil or criminal, 
provided the respective conditions mentioned in 
arts. 133 and 134 are satisfied. In other cases an 
appeal can go to the Supreme Court only if the 
Supreme Court grants special leave under art. 136, 
in civil cases, criminal cases, income-tax cases and 
in a variety of other cases which come before any 
Court or tribunal. 

Tho nature of the relief asked for in each case 
under art. 226 should be determinative of the 
nature of that proceéding. If the relief asked is 
against the exercise of powers under criminal law, 
the proceedings would be criminal proceedings. 
If the relief asked is for enforcement or in exer- 
cise of a civil right, or to prevent mfringement of 
a civil right, the proceedings will be civil in nature. 
Similarly, if the relief is sought in relation to the 
enforcement of the taxation law, the proceeding 
will be revenue in nature. 

J. P. SHARMA v. PHALTAN Sucar Works LTD. 
65 Bom. L.R. (O.C.J.) 688. 


ammi ART. 141. 

“The law declared” referred to in art. * 141 of 
the Constitution of India ıs the law to be gathered 
from any judgment in a case decided by the 
Supreme Court, whether it is the judgment of 
a Judge forming the majority or of a Judge in a 
minority and dissenting. The provisions of art 
1455) of the Constitution cannot be read into the 
provisions of art. 141 and, therefore, the “law 
declared” cannot be approximated to the judg- 
ment delivered by the Supreme Court. 
MAHENDRA v. S. P, PANDE. 65 Bom. L.R. 674. 


ART. 1435/5). 


— See CONSTITUTION OF 
Inpa, Art. 141, 


65 Bom. L.R. 674. 


——-—-ART.. 226—Central Civil Services (Classt- 
fication, Control and Appeal) Rules, 1957.: Rule 
I3(vti)}—Central Civil Services (Conduct) Rules, 
1955. Rule 4(A)—Authority without territorial 
jurtsdiction of High Court passing order on ap- 
peal confirming order of disciplinary authority— 
Whether High Court can give relief to petitioner, 
not impugning appellate order, against order of 
disciplinary authority—Ambit of, jurisdiction of 
. disciplinary tribunal—Disciplinary authority in 
matter of disciplinary action taking into consi- 
«deration secret directives which are not on re 
cord of inquiry—Whether action taken by such 
authority violative of art. 311—Rule 4(A) of C. 
C. S. Conduct, Rules whether violative of art. 14 
or art, 19(1){c). 
So Jong as an effective order of the discipli- 
nary authority can be reached by the High Court 
_ to give relief to the petitioners, there 1s no im- 
pediment in the High Court in the exercise of 
its jurisdiction under art. 226 of the Constitu- 
tion of India on the mere fact that an appellate 
-order which is not impugned, is passed by an 
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authority which may not be within the territorial 
jurisdiction of the High Court. 

The disciplinary authority empowered to take 
action under the Central Civil Services (Classiti- 
cation, Control and Appeal) Rules, 1957, is ex- 
pected to. act'in a quasi-judicial manner. In all 
questions before it, the matter must®be consi- 
dered judicially and the rules of natural justice’ 
and strict compliance with the provisions of the 
procedure of enquiry must be insisted upon. The 
disciplinary authonty has to apply its mind to 
the record of the inquiry which includes the 
written statement of defence, the oral evidence 
taken in the course of tha enquiry, the documen- 
tary evidence considered in the course of the 
enquiry, the orders, if any, made by the disa- 
plinary authority and the inquiring authority in 
regard to the inquiry, a report setting out the 
findings on each charge and the reasons there- 
for, The disciplinary authority is not entitled to 
act on any materal which is not included in the 
record. If the disciplinary authority is required 
to take into consideration any directives or instruc- 
tions so-called, secret or otherwise, they must 
form ‘a record of the inquiry. 

Where the disciplinary authority took or were 
required to take mto consideration and act upon 
some secret directives, which were not included 
in the record of the mquiry, in the matter of 
disciplinary action and punishment to be meted 
out under the Central Civil Services (Classifica- 
tion, Control and Appeal) Rules, such authority 
cannot be said to have acted in due conformity 
with the principles of natural justice and without 
bias, and, therefore, any action taken by the 
authority under the Rules would be against the 
letter as well as the spirit of the cnquiry which 
is made sacrosanct under art. 311 of the Consti- 
tution of India. 

Rule 4(A) of the Central Civil Services 
(Conduct) Rules, 1955, cannot be struck down 
as violative either of art. 14 or art. 19(1Xc} of 
the Constitution of India. 

RAMRAO v. ACCOUNTANT GENERAL. 
65 Bom. L.R. 65. 


———— ART. 226. 

The powers of the High Court under arts. 226 
and 227 of the Constitution of India are very 
wide and it is open to the Court to set aside in 
appropriate cases the order of an officer, which 
is contrary to or not in accordance with law. The 
High Court’s power under art. 226 is not restrict- 
ed to the writs specifically referred to im this 
article, but the High Court has also power ta 
issue to any person or authority directions, orders 
or other writs for the enforcement of any of the 
fundamental rights and for any other purpose. 
The question whether the power should be exer- 
cised in any particular case must be decided 
having regard to the facts and circumstances of 
that case. 

SULEMAN y. S. B. KULKARNI. 65 Bom. L.R. 123. 


~————— ART. 226. 

The nature of the relief asked for in each case 
under art. 226 should be determinative of the 
nature of that proceeding. If the relief asked 
is against the exercise of powers under criminal 
law, the proceedings would be criminal proceed- 
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ings. I£ the relief asked is for enforcement or 
in exercise of a civil right, or to prevent infringe- 
ment of a civil right, the proceedings will be 
civil in nature. Similarly, if the relief is sought 
in relation to the enforcement of taxation law, 
the proceeding will be revenue in nature, 
J. P. SHARMA v. PHALTAN, SUGAR Works Lip. 
65 Bom. L.R. (0.C.3.) 688. 


ART. 311. See CONSTITUTION OF INDIA, | 


ART. 226. 


—~ART. 311(2}-Government servant given 
adequate and reasonable opportunity to show 
cause against charges levelled against him—Notice 
given, by competent authority after inquiry, to 
such servant to show cause why proposed purush- 
ment should not be imposed upon him—Whether 
open to servant in answer to such show cause 
notice to challenge finding of authonty. 

Once an opportunity is given to the Govern- 

ent servant to show cause against the charges 
levelled against him and the allegations upon which 
such charges are based, to file his written state- 
ment in answer to the charges, to cross-examine 
the witnesses examined in support of the charges, 
to examine himself and also such other witnesses 
as he might choose in support of his defence and 
also to point out at the end of the enquiry as to 
whether the charges made against him were prov- 
ed or not, it must be held that an adequate and 
reasondble opportunity was afforded to him to 
show cause against the charges mado against him. 
After such opportunity has been given and avail- 
ed of by the Government servant, the next stage 
for the competent authority is to apply its mind 
to the rccord of the case and come to a tenta- 
tive decision as to what punishment, if any, it 
would impose upon him. If such authority de- 
cides that ono of the three punishments in art. 
311(2) of the Constitution of India should be 
imposed upon the servant, it is required to give 
notice to the.servant to show cause as to why 
the punishment proposed by it should not be 
imposed upon him. In answer to this notice all 
that the servant can ‘tell the authonty is that the 
proposed punishment was either unjustified in 
view of the nature of the charges levelled against 
him or was excessive in view of the circumstan- 
ces of his life or that despite the finding of the 
competent authority, it was a case where no 
punishment should be imposed upon him, but it 
will not be open to him to challenge either the 
evidence already recorded in the case or the 
finding of the competent authornty on the evi- 
dence in the case. In cases where an inquiry is 
held by one Officer and the punishment is pro- 
posed by another competent Officer, it must be 
presumed that the latter Officer would make up 
his mind as to the nature of punishmeent, if any, 
to be imposed upon the servant concemed only 
after considering the evidence and the statement 
of the servant recorded by the Inquiry Officer, 
and, therefore, the servant having had an ade- 
quate opportunity to show cause against the alle- 
gations made agninst him cannot any further be 
permitted to challenge the decision of the Officer, 
who gives notice in regard to the proposed 
punishment. 
VASANT PANDURANG y. STATE. 65 Bom. L.R. 444. 


65 Bom. L.R. 65. 
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CONSTRUCTION OF STATUTE—avoidance of 
redundancy. 
In order merely to avoid redundancy in a sta- 
tute, a rule of construction cannot be adopted 
which cuts down the amplitude of the words used 
except to avoid redundancy. 
Dr. InpraMani v. W. R. Natu. 

63 Bom. L.R. (8.C.) 378. 


————“By an Act” and “under an Act”, mean- 
ing of expressions, 

“By” an Act means by a provision directly 
enacted in the statute im question and which is 
gatherable from its express language or by neces- 
sary implication therefrom. The words “under 
the Act” signify what is not directly to be found 
in the statute itself but is conferred or imposed 
by virtue of power enabling this to be done; in 
other words, bye-laws, made by a subordinate 
law-making authority which is empowered to do 
so by the parent Act. The distinction is thus 
between what is directly done by the enactment 
and what is done indirectly by rule-making au- 
thority which are vested with powers in that be- 
half by the Act. 

Dr. INDRAMANI v. W. R. Natu. 
65 Bom. L.R. (9.C.) 378. 


— Criminal Procedure Code, S. 202. 
Section 202, Criminal Procedure Code, may be 
construed liberally in the sense that apart from 
the examination of the complainant and such of 
his witnesses as he may think fit to examine, the 
Magistrate may allow the accused to tender an 
explanation as to the charges made against 
ae a produce such documents as he might please 
mt of his explanation, and it would be 
for “tn Magistrate then to decide the question 
of the issue of process one way or tho ‘other. 
The section does not permit the complainant to 
insist upon the examination of his witnesses as. 
a matter of right. 
HIRALAL GULABCHAND y. STATE. 
65 Bom. L.R. 765. 


—_——Provisions of limitation, how interpreted. 

In cdnstriction of statutes a construction, which 
yields to a fair and reasonable meaning, is more 
readily to be accepted than one which leads to 
curious or anomalous results and in interpreting 
provisions of limitation, that interpretation which 
saves a remedy would be preferable to ono which 
seeks to kill it. 
EKNATH DAYARAM vy. KISHORDAS, 

65 Bom, L.R. 595. 

————“retrospective effect. 

A statute which could validly enact a law with 
retrospective effect could in express terms validly 
confer upon a rule-making authority a power to 
make a rule or frame a bye-law having retiospect- 
ive operation. ‘The same result would follow 
where the power to enact a rule or a bye-law with 
“retrospective effect” so as to affect pending trans- 
actions, is conferred not by express words but 
where the necessary intendment of the Act con- 
fers such a power. 

Dr. InpRAMANI v. W. R. Natu. 
65 Bom. L.R. (S.C) 378. 


————rule of grammar when inapplicable. 
If the context in which a word is used in a. 
statute definitely suggests that the relevant rule of 
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grammar is inapplicable, then the requirement of 
íhe context must prevail over the mile of grammar. 
REGIONAL Prov. FUND CoMMR. v. KRISHNA 
Meral M. Co. 

65 Bom. L.R. (S.C.) 274. 


-~——--——Rules whether can affect provisions of 
parent Act. 

The miles made under a statute cannot take 
away any part of the powers or affect any of the 
provisions of the parent Act under which the rules 
are made, unless the Act itself permits that to be 
done. 

‘Vmarpua C. M. Soc. LID. v. SALES TAx OFFICER. 
65 Bom. L.R. 238. 


———words “shall” or “must”, how construed. 

It cannot be always insisted upon that the words 
“shall” or “must” ought necessanly to imply lte- 
val compliance and non-compliance must render 
the act invalid or void. In every case it is the 
duty of the Court to ascertain the mtention of the 
framers of the provision with due reference to the 
surrounding circumstances, If the provision is 
not intended to be mandatory, substantial com- 
pliance is all that is required. 

Thore may be cases where even though non- 
compliance is not penal, on a construction of the 
statute with due regard to its objects and the pur- 
pose to be achieved the Court may be constrained 
to hold that non-compliance would render the 

ct invalid. 

UNICIPAL Corp. v. Hasau ADVANI. 

* 65 Bom. L.R. (@.CJ.) 494. 


~———Sabstantial question of law, test for deter- 


Under art. 133(1)(a) of the Constitution of 
India the proper test for determining whether a 
question of Jaw raised m a case is substantial 
would be whether it is of general public im- 
portance or whether it directly and substantially 
affects the rights of the parties and if so whether 
jt is an open question in the sense that if is not 
finally settled by the Supreme Court of India 
or by the Pnvy Council or by the Federal Court 
or is not free from difficulty or calls for discussion 
of alternative views. If the question is settled 
by the highest Court or the general principles to 
be applied in determining the question are well 
settled and there is a mere question of applying 
those principles or that the plea raised is pal- 
pably absurd, the question would not be a sub- 
stantial question of law. 

CHUNILAL v. CENTURY SPG. & Mra. Co. 


65 Bom. L.R. (S.C.) 267. 


—~—Two provisions in a statute—Whether 
Court entitled to ignore one provision because it 
thinks of less value than the other. 

Once tho Legislature has passed a law, it is 
the duty of the Court to consider the entire law 
and apply it, There can be occasions where 
there may be a necessity of considering two pro- 
visions together but there would not be any ques- 
tion of ignoring one provision because the Court 
thinks that it has less value than some other 
provision in the main Act. 

‘KisHNU GHANSHYAM y. MAROTI. 
65 Bom. L.R. 578. 
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Po OF COURTS ACT (XXXII of 
2). 

A nomines spent under s 93(/) of the 
Maharashtra Co-operative Societies Act, 1960, is 
not a Court within the meaning of the Contempt 
of Courts Act, 1952. 

Maapar Hitt Co-op. Socrgry Lip. v. GAURA. 
65 Bom. L.R. 533. 


————S. 3. 

An authority constituted under the Payment of 
Wages Act, 1936, is a Court within the meaning , 
of the Contempt of Courts Act, 1952. 

The Authority under the Payment of Wages 
Act 1s a Court subordinate to the High Court 
within the meaning of s. 3 of the Contempt of 
Courts Act and the High Court can, therefore, 
take cognizance of contempt of such Authority. 
KEKI A. MASTER y. A. G. KOTWAL. 

65 Bom. L.R. 131. 


CONTEMPT PROCEEDINGS, plea of justifica- 
tion. 
A plea of justification in contempt proceed- 
ings itself aggravates contempt. 
Kexr A. MASTER v. A. G. KOTWAL. 
65 Bom. LR. 131. 


CONTRACT ACT (IX of 1872), S. 74. 

The right to claim liquidated damages is en- 
forceable under s. 74 of the Indian Contract 
Act, 1872, and where such a nght is found to 
exist no question of ascertaining damages really 
arises because when parties name a sum of money 
to be paid as liquidated damages they must be 
deemed to exclude the right to claim an unascer- 
tained sum of money as damages. 

Where the parties have deliberately specified 
the amount’ of liquidated damages there can be 
no presumption that they, at the same time, in- 
tended to allow the party who has suffered by 
the breach to give a go-by to the sum specified 
and claim instead a sum of money which was not 
ascertained or ascertainable at the date of the 
breach. 

CHUNILAL v. CENTURY Spc. & MPé. Co. 
65 Bom. L.R. (S.C.) 267. 


a 
COUNSEL, duty to take care. 

A counsel appearing for a client has a res- 
ponsibility in cases where his client wants him 
to allege fraud and dishonesty on the part of the 
Court in the discharge of its judicial functions 
and has to exercise due care in such matters and 
cannot escape the responsibility simply by say- 
ing that what has‘been done was under instruc- 
tions from his client. 

KEKI A. MASTER v. A. G. KOTWAL. 
65 Bom. L.R. 131. 


CRIMINAL PROCEDURE CODE (V of 1898), 
S. 162(1). 

The word “hereafter” in s 162(1) of the 
Criminal Procedure Code, 1898, is not restricted 
in its operation to s. 162 alone but it applics 
to the body of the Code. 

Uxua Kaan y. STATE. 
65 Bom. L.R. (S.C.) 793. 


———-8, 202—Magistrate holding inquiry under 
s. 202 whether can allow accused fo cross-examine 
complainant or his witness—Whether Magistrate 
in such inquiry can allow accused to tender ex- 
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planation and produce documents—Presidency 
Magtstrate in Greater Bombay whether can issue 
notices to accused persons to show cause why pro- 
cess should not be issued against them in respect 
of complaints. 

A Magistrate holding an inquiry under s. 202 
of the Criminal Procedure Code, 1898, cannot 
allow eitherethe accused or his advocate to cross- 
examine the complainant or any of his witnesses 
who may have been examined by him in his 
discretion for the purpose of ascertaining the 
truth or otherwise of the complaint. It may be 
open to the Magistrate to take the assistance of 
the accused or his advocate in himself putting 
the questions to the complainant and his wit- 
nesses who may be examined by him. 

Section 202 may be construed liberally in the 
sense that apart from the examimation of the 
complainant and such of his witnesses as he may 
think fit to examine, the Magistrate may allow 
the agcused to tender an explanation as to the 
charges made against him and to produce such 
documents as he might please in support of his 
explanation, and it would be for the Magistrate 
then to decide the question of the issue of pro- 
cess one way or the other. The section does not 
permit the complainant to insist upon the ex- 
amination of his witnesses as a matter of right. 

Presidency Magistrates in Greater Bombay may 
issue notices to accused persons to show cause 
why process should not be issued against them 
in respect of the complaints piesented to them, 
though this practice is not strictly authorised by 
the provisions of s. 202 of the Code. 

Section 537 of the Crminal Procedure Code, 
1898 cannot cure the exercise of powers not vest- 
ed in the Magistrate while disposing of cases or 
doing something which is repugnant to the aim 
and object of a particular provision of law. 
HIRALAL GULABCHAND V. STATE. 

65 Bom. L.R. 765. 


——~-—_§. 239=-Indian Evidence Act (Act I of 
1872), Sec. 10—Joint ‘trial of persons and offences 
for conspiracy when permussible—Applicability of 
s. 10 of Evidence Act. 

Separate trial is the rule and joint trial is an 
exception. While s. 239 of the Criminal Pro- 
cedure Code, 1898, allows a joint trial of per- 
sons and offences within defined limits, it is with- 
in the discretion of the Court to permit such a 
joint trial or not, having regard to the circum- 
stances of each case. It would be an irregular 
exercise of discretion if a Court allows an in- 
numerablo number of offences spread over a 
. long period of time and committed by a large 
number of persons under the protecting wing of 
all-embracing conspiracy, if each or some of the 
offences can legitimately and properly form the 
subject-matter of a separate trial. A Court 
should not be overzealous to provide a cover of 
conspiracy for a number of offences unless it is 
clearly satisfied on the material placed before it 
that there is evidence to prove prima facte that 
the , persons who committed separate offences 
were parties to the conspiracy and they commit- 
ted the separate acts attributed to them pur- 
suant to the object of the said conspiracy. 

Before s. 10 of the Indian Evidence Act, 1872, 
can be invoked, as a general rule, some prima 
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facle evidence should be placed before het Court 
to enable it to form an opinion that there is 
reasonable ground to believe that two or more 
persons have conspired together; and if that 
condition is fulfilled the acts and declarations of 
a conspirator against his fellow conspirators may 
be admitted as evidence. 
NATWARLAL v. STATE OF BOMBAY. 

65 Bom. L.R. (S.C.) 660. 


——— SS. 476 to 479. See CRIMINAL PROCE- 
DURE Cong, 1898, S. 479-A. 
65 Bom. L.R. (S.C.) 341. 


———S, 479A—Applicability of ss. 476 to 479 
there case falls within ambit of s. 479A(1). 

The provisions df ss. 476 to 479 of the Cnmi- 
nal Procedure Code, 1898, are totally excluded 
where an offence is of the kind specified in s. 
479A) of the Code. Therefore, only the provi- 
sions of s, 479A(J) must be resorted to by the 
Court for the purpose of making a complaint 
against a person for intentionally giving false 
evidence or for fabricating false evidence at any 
stage of the proceedings before it. 

Where false evidence is given before the com- 
mitting magistrate by a person who was later 
exammed at the trial, the evidence given by him 
before the committing magistrate cannot properly 
be said to have been given in an mdependent 
proceeding. 

SHaBm Hussain v. STATE. 
65 Bom. L.R. (S.C) 341. 


e 
———S, 537. 

Section 537 of the Criminal Procedure Code, 
1898, cannot cure the exercise of powers not 
vested in the Magistrate while disposing of cases, 
or doing somethmg which is repugnant to the aim 
and object of a particular provision of law. 
HIRALAL GULABCHAND v. STATE. 

65 Bom. L.R. 765. 


S. 540—Powers of Court under s. 540 
to examine witnesses after entire case has closed 
—Such powers how to be used—Whether Judge 
can examine witnesses for whose examination in 
rebuttal of defence case he has rejected the pio- 
secution’s application. 

A Judge must exercise caution in using his 
powers under s. 540 of the Criminal Procedure 
Code, 1898, to direct eyidence to be Brought 
by examination of esses as Court witness- 
es after the entire evidence is over. It is im- 
perative that before using his powers, the Judge 
has to take into account the circumstances and 
decide whether the course of examining witnesses 
after the entire case is closed would be so ir- 
regular that it may do injustice to the accused. 

The object of s. 540 of the Code is not to en- 
able any one or other party before the Court 
to fill in the gaps of its case. The section is 
not to be used to enable the prosecution either 
to improve its version at a late stage or enable 
it to fill in its gaps. The sole criterion in each 
case would be whether the exercise of powers 
under s. 540 is necessary in the interest of justice. 

The Court may act under the first part of s. 540 
where an application is made by the prosecu- 
tion or defence and may exercise its discretion 
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either in favour or against the prosecution or 
defence, depending on the facts and circumstances 
of the case, but that discretion does not exist 
when once the Court comes to the conclusion 
that the examination or re-examination of any 
witnesses is essential to the just decision of the 
case. There will be a failure of duty on the 
part of the Court in not calling witnesses when 
once it comes to the conclusion that the examma- 
tion of witnesses is necessary for the just dea- 
sion of the case. 

The mere fact that the prosecution had made 
an application under s. 540 for examination of 
witnesses in rebuttal of the defence case which 
was rejected by the Judge does not aftect his 
powers under the section for examming the very 
same witnesses in the interest of justice. 
SHREELAL KAJARIA Y. STATE. 65 Bom, L.R. 772. 


DAMAGES, liquidated. See CONTRACT Act, 
1872, S. 74. 65 Bom. L.R. (S.C.) 267. 


DEBT, acknowledgment of. 

Where a person makes a statement to the effect 
that his liability upon a debt has been discharg- 
ed, that statement cannot be regarded as an 
acknowledgment of debt which could be availed 
of for extending time under s. 19 of the Indian 
Limitation Act, 1908. 

Cooverii v. AMIR ABDULALI. 
65 Bom. L.R. (O.C.J.) 1. 


DEEMED TENANTS, See BOMBAY @®ENANCY 
AND AGRICULTURAL Lanps Acr, 1948, S 4. 
65 Bom. L.R. (S.C.) 328. 


DISCIPLINARY AUTHORITY, how shall act. 

The disciplinary authority empowered to take 
action under the Central Civil Services (Classifica- 
tion, Control and Appeal) Rules, 1957, is ex- 
pected to act in a quasi-judicial manner. In all 
questions before it, the matter must be consi- 
dered judicially and the rules of natural justice 
and strict compliance with the provisions of the 
procedure of enquiry must be insisted upon. The 
disciplinary authority has to apply its mind to 
the record of the inquiry which includes the writ- 
ten statement of defence, the oral evidence taken 
m the course of the enquiry, the documentary 
evidence considered in the course of the inquiry, 
the orders, if any, made by the disciplinary au- 
thority and the inquiring gauthorit? in regard to 
the inquiry, a report setting out the findings on 
each charge and the reasons therefor. The dis- 
ciplinary authority is not entitled to act on any 
material which is not included in the record. If 
the disciplinary authority is required to take into 
consideration any directives or structions so 
called, secret or otherwise, they must form a re- 
cord of the inquiry. 

Where the disciplinary authorjty took or were 
required to take into consideration and act upon 
some secret directives, which were not included 
in the record of the inquiry, in the matter of 
disciplinary action and punishment to be meted 
out tinder the Central Civil Services (Classifica- 
tion, Control and Appeal) Rules, such authority 
cannot be said to have acted in due conformity 
‘with the principles of natural justice and with- 
out bias, and, therefore, any action taken by the 
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authority under the Rules would be against the- 
letter as well as the spit of*the enquiry which. 
is made sacrosanct under art. 311 of the Con- 
stitution of India. 
RAMRAO y. ACCOUNTANT GENERAL. 

65 Bom. L.R. 65. 


DRUGS ACT (XXIII of 1940), S. 3(b)—Whe— 
ther absorbent cotton wool, roller bdhdages and’ 
gauze jall within definition of “drug” in s. 3(bY. 

Absorbent cotton wool, roller ' bandages and 
gauze are substances used for or in the “treat- 
ment” within the meaning of s. 3(b) of the 
Drugs Act, 1940. 

Quere: Whether surgical instruments are 
“drugs” withm the definition contained in s. 
3(b) of the Drugs Act, 1940. 

CHIMANLAL y. STATE, 65 Bom. LR. (S.C.) 339. 


EAST INDIA ‘COTTON ASSOCIATION, BYE- 
LAW 52 AA. See Forwarp MARKETS REGULAS 
TION Act, 1952, Ss. 11 & 12. 

65 Bom. LR. Ec) 378. 


ELECTION PETITION, filing of. 

Under s. 27 of the Maharashtra Zilla Parishads. 
and Panchayat Samities Act, 1961, only a voter 
in the constituency in which the election is held 
and no other person can file an election petition. 
SATYANARAYAN yv. BHAGWANTRAO. 

65 Bom. L.R. 256.. 


ELECTION PETITION. See MAHARASHTRA 
ZILLA PARISHADS AND PANCHAYAT SAMITIS ACT, 
1962, S. 27. 65 Bom, LR. 763. 


ELECTION RULES, R. 9(2)(c). 

If a candidate fails to sign his nomination paper- 
as required under r. Y2Xc) of the Election Rules 
contained in Chapter I of the Schedule to the 
Bombay Provincial Municipal Corporations Act, 
1949, his nomination will be rendered invalid. 
SULEMAN v. S. B. KULKARNI. 

65 Bom. LÈR, 123.. 


ELECTORAL ROLL. See BOMBAY VILLAGE 
Pancaayats ACT, 1959, Ss. 12, 13. 
65 Bom. L.R. 755. 


EMPLOYEES’ STATE INSURANCE ACT 
(XXXIV of 1948), 8. 2{12}—Factorles Act 
(LXII of 1948), Sec. 2(g}—Boiler used in fac- 
tory in manufacturing process to drive hot steam 
to dry cloth—Whether process carried on with 
aid of “power” within s. 2(12) of Act XXXIV 
of 1948—“Power” whether includes use of elec- | 
tncal energy for any process. 

Where a boiler was used to generate steam and’ 
a constant pressure in the boiler drove the hot 
steam through pipes to the drying tables in a 
factory where drying process in relation to cloth 
was carried on, Held that the process was car- 
ried on with the aid of “power” within the mean- 
ing of the word in s. XIZ of the Employees” 
State Insurance Act, 1948. 

The word “powerin s. 2(/2) of the Employees’ 
State Insurance Act, 1948, includes the use of 
electrical energy for any process though not for 
driving any machinery. 
Usma Prints vy. E. S. INSURANCE Corp. 

65 Bom, LR. 781.. 
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EMPLOYEES’ PROVIDENT FUNDS ACT 
(XIX of 1952), S. 1—Composite factory carry 
ing on different industrial operations, one of 
which is in relation to industry specified in Sche- 
dule I, whether outside purview of s. 1(3)(a)— 
“Engaged in any industry specified in Schedule I” 
whether means mainly engaged in such industry 
—Requirement as to number of employees in 
s. 1(3)(a) whether governs factory or industry 
—Construction of statutes—Context ın which 
word ufd in statute suggesting that rule of 
grammar inapplicable—Whether in such case 
requirement of context prevails over rule of 
grammar. 

If a factory is engaged smultaneously in dif- 
{erent industrial activities and one of these is in 
relation to an industry specified in Schedule I 
to the Employees’ Provident Funds Act, 1952, 
then it can be said that the factory 1s engaged in 
the industry specified in Schedule J to the Act. 
Tho fact that the factory is engaged in other in- 
dustrial activities will not necessarily take it out 
of the purview of s. 1(3)(a) of the Act. The 
bread test which may safely be applied in dealing 
with this question is: 1s the factory engaged m 
the industry specified in Schedule I from a busi- 
ness point of view?, and the answer to this ques- 
tion would generally give a satisfactory solution 
to the problem posed by s. 1(3)(a2). Whether or 
not a factory is engaged in any industry specified 
in Schedule I, would thus be a question of fact 
to bo determined on the facts and circumstances 
of each case, 

The clause ‘engaged in any industry specified 
in Schedule I” in s. 1(3)(a) of the Act means 
“mai engaged in any industry specified in 
Schedule I”. If a factory is engaged in two indus- 
trial activities one of which is its pnmary, prin- 
cipal or dominant activity and the other is a pure- 
jy subsidiary, incidental, minor or feeding activity, 
then it is the primary or the dominant activity 
which should determine the character of the fac- 
tory under s. 1(3)(a) of the Act. 

The requirement in s. 1(3)(a) of the Act as to 
tho prescribed number of employees qualifies the 
word “factories” and does not qualify the word 
“wndustry” in that section. 

If the context in which a word is used in a 
statute definitely suggests that the 1elevant rule of 
grammar is inapplicable, then the requirement of 
the context must prevail over the rule of grammar. 
REGIONAL Prov. FUND. COMMR. v. KRISHNA 
Meta, M. Co. 

65 Bom. L.R. (S,C.) 274. 


———§. '2A. See EMPLOYEES’? PROVIDENT 
Funns Acr, 1952, S. 1. 
65 Bom. L.R. (S.C.) 274. 


——S. 19A. See EMPLOYEES’ PROVIDENT 
Funps Act, 1952, S. 1. 
65 Bom. L.R. (S.C.) 274. 


EMPLOYER AND EMPLOYEE—Employees 
absenting themselves from work because of their 
going on strike to enforce their demands— 
Whether such employees deemed to have aban- 
doned their employment. 

Where the employees absent themselves from 
work bocause they have gone on strike with the 
specific object of enforcing the acceptance of their 
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demands they cannot be deemed to’ havo aban- 
doned their employment. 
EXPRESS NEWSPAPERS y. MICHAEL MARK, 

65 Bom. L.R. (8.C.) 285. 


ping of jurisdiction in cases of. 

See CENTRAL PROVINCES AND BERAR SHOPS AND: 
ESTABLISHMENTS ACT, 1947. 

65 Bom. L.R. 556. 


ENGLISH LAW, principles of, how far appli- 
cable in India. 

In the absence of statutory or customary law 
applicable in a case, Courts in India must be 
guided by the principles of justice, equity and 
good conscience. If a particular principle does 
not depend upon any technicality of English law 
and is applicable to conditions in India then it 
is usual to apply the principle. 

EASTERN M. C. Lt. v. PREMIER AUTO. + 
65 Bom. L.R. 183. 


EVIDENCE—Consent—Parties agreeing that 
evidence taken in previous proceeding should be 
taken into consideration in subsequent proceed- 
ing—Admissibilty of such evidence—Indian Evi- 
dence Act (I of 1872). 

Normally it is wrong and illegal for a Tribunal 
to act on evidence not taken before it but the 
position is different when the parties expressly or 
impliedly agree that some evidence not taken 
before the Tribunal should be treated as evidence 
and taken into consideration. The question of 
modg of proof is a question of procedure and is 
capable of being waived and, therefore, evidence 
taken in a previous judicial proceeding can be made 
admissible in a subsequent proceeding by consent 
of parties. This applies to proceedings of a civil 
nature, While what 1s not relevant under the 
Indian Evidence Act, 1872, cannot, in proceed- 
ings to which the Act applies, be made relevant 
by consent of parties, relevant evidence cen be 
brought on the record for consideration of the 
Court or the Tribunal without following the regu- 
lar mode, if parties agree. 

KALYAN PEOPLES BANK y. DULHANBIBI. 
65 Bom. L.R. (S.C) 326. 


EVIDENCE ACT (I of 1872), S. 10. 

Before s. 10 of the Indian Evidence Act, 1872, 
can be invoked, as a general rulc, some prima 
facie evidence should be placed before the Court 
to enable it to form an opinion that there is rea- 
sonable ground to believe that two or more per- 
sons bave conspired together; and if that condi- 
tion is fulfilled the acts and declarations of a 
conspirator against his fellow conspirators may 
be admitted as evidence. 

NATWARLAL y. STATE OF BOMBAY. 
65 Bom. L.R. (S.C) 669.. 


——_—$. 114, I. (b). 
1872, S. 133. 


See Evmence ACT, 
65 Bom. L.R. (S.C) 347.. 


———8. 133—Conviction of accused on wn 
corroborated testimony of accomplice whether 
permissible—Practice. 

The combined effect of s. 133 and s. 114, iius- 
tration (b), of the Indian Evidence Aci, 1872, is 
that though the conviction of an accused on the 
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testimony of’an accomplice cannot be said to be 
illegal yet the Courts will, as a matter of practice, 
‘not accept the evidence of such a witness with- 
aut corroboration in material particulars. 
‘Burva DOULU v. STATE. 

65 Bom. L.R. (S.C.)} 347. 
“EXECUTION”, meaning of. See INDIAN 
REGISTRATION Act, 1908, S. 35. 

65 Bom. L-R. 578. 


‘EXPORTS CONTROL ORDER, 1958, CL. 6. 
„See IMPORTS AND EXPORTS (CONTROL) Act, 1947, 
S. 3. 

65 Bom. L.R. (S.C.) 292. 


"FACTORIES ACT (LXIII of 1948), S. 21). See 
FACTORIES ACT, 1948, S. 79. 
65 Bom. L.R. 420. 


———S. 79—Payment of Wages Act (IV of 
1936), Sec. IS—C.P. and Berar Industrial Disputes 
Settlement Act (XXII of 1947}—Bidi rollers in 
“bidi factory issued tobacco during certain hows 
and not allowed to take tobacco home except with 
permission of factory manager—Work of bidi 
rollers scrutinised by factory supervisors as to 
„quantity and quality—Bidi rollers at hberty to go 
.in and come out of factory at their choice and 
work for any number of hours on any day—Bidi 
rollers remaining absent without permission for 
~over three days not patd—Bidi rollers made sub- 
ject to standing orders—Whether such bidi rol- 
eler “worker” within s. 2(1) of Factories Act— 
Bidi roller whether can take advantage of s.g? of 
Factories Act. 

The respondent, a bidi roller, along with other 
bidi rollers attended at bidi factory in which 
“tobacco was issued only between 8 A.M. and 
12 noon. The bidi rollers were not allowed to 
take the tobacco home except with the permis- 
sion of the petitioner who was the manager of 
-the factory. The work of the bid: rollers, after 
“it was completed, was subject to the scrutiny of 
fhe supervisors appointed by the petitioner both 
as to quantity and quality i. if a bidi roller 
manufactured much less than the average num- 
“ber of bidis per day he was threatened by the 
supervisors that the quantity of tobacco issued 
to him would be reduced in future and the peti- 
-tioner had the power to destroy bad bidis for 
manufacturing which no payment was made, 
Although there was no definite time of attendance, 
the liability of the bidi roller not to work at all 
was controlled inasmuch as he could not remain 
absent at his will for more than three days. He 
“had to take leave or be not paid for longer ab- 
sence. The bidi rollers were made subject to 
standing orders the condifions in which were 
engrafted as additional terms upon the actual con- 
tract between the parties. In proceedings taken 
“by the respondent for payment of leave wages 
under s. 15 of the Payment of Wages Act, 1936, 
the respondent contended that he was entitled to 
“leave with wages under s 79 of the Factories Act, 
1948. The petitioner contended that having regard 
to the peculiar terms and conditions of 
-work of the respondent, fhe respondent was 
not a worker within the meaning of the Factories 
Act, and that assuming that he was such a 
~worker, it was not possible to compute the wages 
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as prescnibed by s. 80 of the Act having regard 
to the peculiar terms upon which he was 
engaged :— 

Held, that the respondent was a worker of the 
petitioner within the meaning of s. 79 of the Fac- 
tories Act, and 

that, as in this case, the respondent was not 
working for any stated period of time at all, it 
was impossible to determine what was éhe total 
full time earnings of the respondent and, there- 
fore, the respondent could not take advantage of 
the provisions of s. 79 of the Factories Act. 

There is no conflict between the two decisions 
of the Supreme Court in Birdichand’s case ({1961} 
ALR. S.C. 644) and Shankar Balaji’s case 
(J1962] A.LR. S.C. 517) as to the principles 
governing the question as to who is a worker 
within the meaning of s. 79 read with s. 2(/) of 
the Factories Act. 

RAMKRISHNA v. SMALL CAUSES COURT. 
65 Bom, L.R. 426. 


———S. 80. See FACTORIES Act, 1948, S. 99. 
6 Bom. L.R. 420. 


FORAS ACT (IV of 1851)—Lands originally 
governed by Foras Act acquired by Government 
oj India and sold in 1938—Whether purchasers 
can claim right in hmitation of right of the Pro- 
vinclal Government to levy assessment. 

Under s. 8 of the Bombay City Land Revenue 
Act, 1876, the Collector has the power and duty 
to levy assessment for Jand revenue upon all the 
lands situated in the city of Bombay without 
1eference to any supenor holder, subject to the 
right on the part of any supenor holder in limi- 
tation of the nght of the Provincial Government 
to assess in consequence of a specific limit to as- 
sessment having been estabhshed and preserved 
to him by some statute or terms of the grant. 
Therefore, in cases of lands orginally granted 
to the occupants on Foras tenure, thé occupants 
could plead and establish a limitation upon the 
Tight of the Provincial Goverment to levy as- 
sessment higher than what they were paying prior 
to the Government of India Act, 1935, or even 
prior to the abolition of Foras Act, 1851, im 
1870. But where the lands, though originally 
granted on Foras tenure, ceased to be governed 
by that tenure by reason of the acquisition there- 
of by the Central Government, neither the Cen- 
tral Government nor any person deriving title 
thereto from the Central Government could con- 
tend that there was any limitation upon the right 
ot the Provincial Government to levy assessment 
upon those lands. 

COLLECTOR OF BOMBAY v. BURJOR. 
65 Bom. L.R. 191. 


FOREIGN COURT—?erson appearing in such 
Court and applying for leave to defend suit with- 
out objecting to its jurisdiction—Whether such 
person voluntarily submitting to its jurisdiction. 
A person who appears in obedience to the pro- 
cess of a foreign Court and applies for lcave to 
defend the suit without objecting to the jurisdic- 
tion of the Court when he is not compellable by 
law to do so must be held to have voluntarily 
submitted to the jurisdiction of such Court. 
SHALIG RAM y. Firm DAULATRAM KUNDANMAL. 
65 Bom. L.R. (8.C.) 331. 
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FOREIGN EXCHANGE REGULATION ACT 
(VII of 1947), $. 19. See FOREIGN EXCHANGE 
REGULATION, Act, 1947, S. 19A. 

65 Bom. L.R. 812. 


-S 19A—Adjudication Proceedings and 
Appeal Rules, 1957. Rule 3—Crimunal Procedwe 
Code (Act V of 1908), Sec. 96—Sea Customs Act 
(VU of 1878), Sec. 172—Whether Magistrate can 
extend period of four months mentioned s. 19A 
of Act for retention of documents seized under his 
warrant—Proceedings before Director of Enforce- 
‘ment whether commence within s. 23 on Issuance 
of notice under rule 3. 

A Magistrate can extend the period of four 
months mentioned in s, 19A of the Foreign Ex- 
change Regulation Act, 1947, so as to permit the 
retention of documents seized by a search war- 
rant for a period exceeding four months. 

Section 19A of the Act means that the powers 

are curtailed to the limited extent that within a 
period of four months the Court cannot direct 
the return of the documents to the person con- 
cerned. The restriction is only this much that 
the Enforcement Officer shall retain the docu- 
ments for a period of four months and the general 
powers of the Court regarding disposal of the 
documents under the Criminal Procedure Code, 
1898, cannot be so exercised as to curtail the 
period of four months. But it cannot be said 
that the section provides that the Court could 
have no power to extend this penod in respect of 
documents which are seized as a result of its own 
warrant issued under s. 19A. 
‘ As soon as the Director of Enforcement issues 
a show cause notice under rule 3 of the Adjudi- 
cation Proceedings and Appeal Rules, 1957 
(framed under the Foreign Exchange Regulation 
Act, 1947), proceedings under s. 23 of the Act 
have commenced before him and the condition 
given in s. 19A(a) will apply. 

The word “proceedings” in s. 19A of ‘the Act 
and the word “inquiry” in s. 23D of the Act are 
used synonymously. 

EaSTeRN M. & T. Co. v. Asst. ENFORCEMENT 
‘OFFICER. 
65 Bom. L.R. 812. 


———_8, 23. See FOREIGN EXCHANGE REGULA- 
TION Acr, 1947, S. 19A. 
65 Bom. L.R. 812. 


———S,. 23D. See FOREIGN EXCHANGE REGULA- 
TION Act, 1947, S. 19A. 
65 Bom. L.R. 812. 


FORWARD MARKETS REGULATION ACT 
{LXXIV of 1952), Ss. 11, 12—East India Cotton 
Association. Byelaw 5244—Valdıty of Bye- 
daw 5244—Section 11 whether authorises fram- 
dng of byedaw which could operate retrospectively 
~—Construction of statute-Statute which could 
validly enact law with retrospective effect whether 
by necessary intendment can confer power upon 
rule-making authority to make rule or frame bye- 
law having restrospective operation—"By an Act” 
and “Under the Act”, meanng of expresstons— 
Amplitude of words in a statute whether can be 
cut down merely to avoid redundancy. 

Bye-law 52AA of the East India Cotton Asso- 
ciation, as amended by the Central Government 
under s. 12 of the Forward Markets Regulation 
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Act, 1952, Í valid. Bye-law 524A is well with- 
in the bye-law making power under s. 11 of the 
Act and, therefore, within s. 12 of the Act. The 
bye-law as framed does not contraveno the Rules 
of the East India Cotton Association. 

Unless the nature of the power conferred on a 
body by a bye-law made under the Act creating 
such a body is such as to be incompatible 
with the purpose for which the body is creat- 
ed or unless the particular power is contra-indi- 
cated by any specific provision of such Act, any 
power which would further the provisions of the 
Act could be legally conferred on it. 

Section 11 of the Forward Markets Regulation 
Act, 1952, authonses the framing of a bye-law 
which would operate retrospectively in the sense 
that it affects rights of parties under subsisting 
contracts, . 

A statute which could validly enact a law with 
retrospective effect could in express terms validly 
confer upon a rule-making authority a power to 
make a tule or frame a bye-law having restros- 
pective operation. The same result would follow 
where the power to enact a rule or a bye-law 
with “retrospective effect’? so as to affect pending 
transactions, is conferred not by express words 
but where the necessary intendment of the Act 
confers such a power. 

“By” an Act means by a provision directly en- 
acted in the statute in question and which is 
gatherable from its express language or by neces- 
sary implication therefrom. The words “under 
the Act” signify what is not directly to be found 
in the Statute itself but is conferred or imposed 
by virtue of powers enabling this to be done; in 
other words, bye-laws made by a subordinate law- 
making authority which is empowered to do so 
by the parent Act. The distinction is thus bet- 
ween what is directly done by the enactment and 
what is done indirectly by rule-making authorities 
which are vested with powers in that behalf by 
the Act. 

In order merely to avoid redundancy in a sta- 
tute, a rule of construction cannot be adopted 
which cuts down the amplitude of the words used 
except to avoid redundancy. 

Dr. INDRAMANI v. W. R. Natu. 
65 Bom. L.R. (8.C.) 378. 


——-S. 16. See FORWARD MARKETS REGULA- 
TION ACT, 1952, Ss. 11 & 12. 
65 Bom. L.R. (S.C.) 378. 


————S. 17. See FORWARD MARKETS REGULA- 
TION Act, 1952, Ss. 11 & 12. 
65 Bom. L.R. (S.C.} 378. 


—~—S. 19. See FORWARD MARKETS REGULA- 
TION Act, 1952, Ss. 11 & 12. 
65 Bom. L.R. (8.C.) 378. 


GOVERNMENT, power to seize uncustomed 
goods. 

There is no general provision enabling the 
Government to seize uncustomed goods at any 
time after their import and to recover the duty 
which was payable thereon at the time of import. 
ICCHALAL v. STATE. 

65 Bom. L.R. 468. 
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GOVERNMENT OF INDIA ACT, 1935 [25 & 
26 Geo. V, Ch. 42], 8. 100. See Bomsay CITY 
LAND REVENUE Act, 1876, S. 8. 

65 Bom. L.R. 191. 


—-—_——§, 154. See BOMBAY Ciry LAND REVENUE 
Act, 1876, S. 8. 
65 Bom. LR. 191. 


—-———-§. 172. See BomBay CITY LAND REVENUE 
Act, 1876, S. 8. 
65 Bom. L.R. 191. 


—-—_—_——-SEVENTH SCHEDULE, List I, items 
21 & 39. See BOMBAY Crry Lanp REVENUE Act, 
1876, S. 8. 


65 Bom. L.R, 191. 
GOVERNMENT SERVANT, opportunity to 
show cause. 

Under r. 152 of the Bombay Civil Services 
Rules, 1959, the competent authonty must act 
judicially in exercise of its power under that rule. 
Therefore, before any action adverse to the in- 
terests the goverment servant concemed is 
taken, must bo given a reasonable and ade- 
quate opportunity to show cause against the ac- 
tion to be taken against him. 

VASANT RAGHUNATH v. STATE. 
65 Bom, L.R. 54. 


GOVERNMENT SERVANT, right to kave op- 


portunity to show cause against charges levelled 
bim. See CONSTITUTION OF INDIA, ART. 


311 (2). p a 


HIGH COURT, jurisdiction of. : 

So long as an effective order of the discipli- 
nary authority can be reached by the High Court 
to give relief to the petitioners, there is no 
impediment in the High Court in the exercise 
of its jurisdiction under art. 226 of the Constitu- 
tion of India on the mere fact that an appellate 
order which is not impugned, is passed by an 
authority which may not be within the terri- 
torial jurisdiction of the High Court. 

RAMRAO y. ACCOUNTANT GENERAL. 
65 Bom. L.R. 65. 


———Sorisdiction of—Revisonal jurisdiction. 
Where in an application made by a creditor 
under s. 53 of the Provincial Insolvency Act, 
1920, the transfer made by the insolvent is held 
Hable to be annulled but adverse findings are given 
by the District Court which may be used against 
the creditor in subsequent proceedings in insol- 
vency, the creditor can invoke the revisional 
jurisdiction of the High Court under the first 
proviso to s. 75(1) of the Act to challenge such 
findings. 
Baymao y. BANSILAL. 


—-———Powers of. 

The powers of the High Court under arts. 226 
and 227 of the Constitution of India are very 
wide and it is open to the High Court to set 
aside in appropriate cases the order of an officer, 
which is contrary 'to or not in accordance with 
law. The High Court’s power under art. 226 
is not restricted to writs specifically referred to 
in this article, but the High Court has also 
power to isssue to any person or authority direc- 


65 Bom. L.R. 39. 
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tions, orders or other writs for the enforcement 
of any of the fundamental rights and for any 
other purpose. The question whether the power: 
should be exercised in any particular case must 
be decided having regard to the facts and cir- 
cumstances of that case. 
SULEMAN v. S. B. KULKARNI. 

65 Bom, LR. 123. 


HINDU LAW: 
1. Mariage. See HINDU MARRIAGE, A 1955.. 


HINDU MARRIAGE ACT (XXV of 1955), 
S. 13—Nature and burden of proof where adul- 
tery alleged—Whether direct evidence of adul- 
tery necessary. 

Where the petitioner claims relief under s. 
13(J) of the Hindu Marnage Act, 1955, on the 

ground of adultery, the petitioner must prove 
the allegation beyond reasonable doubt. This. 
does not necessanly mean that the Court ex- 
pects direct evidence but it only means that there 
must be evidence, either oral or circumstantial 
in nature, from which the Court can be satis- 
fied beyond reasonable doubt that the alleged 
offence ıs made out. The Court must consider 
more the quality rather than the quantity of 
evidence. A case must be judged having due re- 
gaid to the social conditions and the manner 
in which parties are accustomed to live. If there- 
is evidence enough to show that they had reason- 
able opportunities of having sexual intercourse 
in the conditions of life in which they live for 
days together then the Court may bo justified in 
raising an inference of adultery. 
Devyani KANTILAL v. KANTILAL GAMANLAL, 


65 Bom. L.R. 24. 
———-S, 23. See HINDU MARRIAGE Act, 1955, 
S. 13. 

65 Bom. L.R. 24. 


S. 25—Petition for decree under any one 
of ss. 9 to 13 dismissed by Court—Whether Court 
can make order for alimony or maintenance on 
dismussal of such petition. 

Under s. 25(7) of the Hindu Marriage Act, 
1955, unless and until a decree of any one of 
the kinds mentioned in ss. 9 to 13 of the Act 
is passed on a petition either by a husband or 
a wife, the Court will have no jurisdiction to 
make any order for payment of alimony or 
maintenance. Therefore, the Court will not have- 
any junsdiction to make an order for payment 
of alimony or maintenance in favour of a husband” 
or a wife in the event of a petition for any of 
the decrees mentioned in ss. 9 to 13 of the Act 
being dismissed. 

SHANTARAM DINKAR y. Martı, 
65 Bom. L.R. 441. 


HINDU SUCCESSION ACT (XXX of 1956), 
S. 19. 

The word “tenant” in s. 19 of the Hindu Suc- 
cession Act, 1956, is not used in the sense of 
lessees. That word is used in the sense of owners 
of property whether they are joint owners of pro- 
perty or holding in defined shares. It is an inci- 
dent of ownership that has been referred to im: 
s. 19 of the Act and that incident in the case of 
persons holding as tenants-in-common would be 
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according to the personal law while in the case 
of persons holding as joint tenants it will be by 
survivorship. The expression is not germane in 
deciding whether the leasehold is held as joint 
tenants. 
RAMUBAI y. JIYARAM SHARMA. 

65 Bom. L.R. 647. 


e 
*IMPARTIBLE ESTATE—Claim to sum of 
money accruing in favour of holder of estate— 
Such holder not indicating that he would treat 
claim as part of estate—Whether such claim 
could be treated as holder's separate property. 

In the case of an impartible estate once the 
claim to a certain sum of money by way of 
royalty or otherwise accrues in favour of the 
holder of the estate, he may decide as to whethei 
he would treat it as his separate property or as 
a part of the estate. In the absence of any indi- 
cation on his part that he would treat the claim 
as @ part of the estate, prima facie it would be- 
come his separate property. 

MANSINM SURAJSINA v. JAMNADAS. 
65 Bom. L.R. 484, 


IMPORTS AND EXPORTS (CONTROL) ACT 
(XVII of 1947), S. 3—Exports (Control) Order, 
1958. Clause 6—Constitution of India, Arts. 
19(1)(g) & 19(6)—Notifications restricting and 
controlling export trade in manganese ore whe- 
ther legal—Whether State Trading Corporation 
subject to control of Courts. 

The restrictions and control to which the ex- 
port trade in manganese ore is subjected under 
the various notifications are legal and justified by 
the Imports and Exports (Control) Act, 1947, 
and the Exports (Control) Order, 1958. 

The State Trading Corporation being owned 
and controlled by the Central Government is an 
agoncy or instrument of government for effect- 
uating its commeraal policy. If in the per- 
formance of its duties as such public authonty 
it acts in any improper or unfair manner it would 
be subject to the control of the Courts. 

Per Subba Rao J. Article 19(6) of the Consti- 
tution of India does not -proprio vigore confer 
any power on the State to create monopoles by 
administrative action. But it only says that if'a 
valid law is made conferring a power on the 
State to carry on trade or business to the exclu- 
sion, complete or partial, of citizens, such a law 
will not infringe the fundamental right guaran- 
teed under art. 19(1)(g) of the Constitution. It 
does not also say that unless such a Jaw is made, 
every interference by the State with the trade of 
a citizen in exercise of a power under some other 
law would necessarily be an unreasonable restric- 
tion: such an interference will not have the pro- 
tection of the amended [by Constitution (First 
Amendment) Act, 1951] provision of the Consti- 
tution, but must be judged by the standard pro- 
vided by the first part of art. 19(6); it would be 
valid, if it was a reasonable restriction on the 
exercise of the petitioners fundamental right 
made in the interest of the general public. 
Daya v. CONTROLLER, Imports & EXPORTS. 

65 Bom. L.R. (S.C.) 292. 


———-8. 3—Imporits (Control) Order, 1955. 
Clause 5—Ambit of power conferred under s. 
3(1) of Act—Whether such power restricted to 
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IMPORTS AND EXPORTS (PONIRAN ACT, 
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prohibiting or restricting imports at point of 
entry-—Validity of provisions in cl. 5 of Order 
empowering licensing authority to attach condi- 
tion that goods to be disposed of in prescribed 
manner—Licensing authority whether competent 
to impose condition that ımported goods not to 
be sold to any person—Licensee not complying 
with conditions of licence whether contravenes 
Order and is punishable under s. 5 of Act. 

The power conferred under s. 3(J) of the Im- 
ports and Exports (Control) Act, 1947, is not 
restricted merely to prohibiting or restricting im- 
ports at the point of entry but extends also to 
controlling the subsequent disposal of the goods 
imported. The content of the power extends to 
every stage at which the Government feels it ne 
cessary to sce that the imported goods are pro- 
perly utilised for the purpose for which their 
import was considered necessary in the interests 
of the country. Therefore, the provision in 
clause 5 of the Imports (Control) Order, 1955, 
empowering the licensing authority to attach 
a condition to the effect that the goods covered 
by the licence shall not be disposed of except in 
the manner prescribed by the licensing authority 
is a valid provision which comes within the powers 
conferred by s. 3 of the Act on the Central 
Government. 

The licensing authonty is competent under the 
Imports (Control) Order, 1955, to impose the 
condition that the imported goods be not sold 
to any person and thus to affect the ordinary 
nghts of the importer. 

A licensee who does not comply with the con- 
ditions of the licence about the use of the goods 
to be imported imposed under cl. 5(4) of the 
Imports (Control) Order, 1955, contravenes the 
provisions of cl. 5(4) of the Order; and makes 
himself liable to punishment under s. 5 of the 
Imports and Exports (Control) Act, 1947. For 
contravening the conditions of the licence, actual 
possession of the imported goods is not neces- 


sary. 
ABDUL AZIZ v, State. 
65 Bom. L.R. (S.C.) 669. 


———-S. 5. See IMPORTS AND Exports (Con- 
TROL) Acr, 1947, S. 3. 
65 Bom. LR. (S.C.) 669. 


IMPORTS (CONTROL) ORDER, 1955, Cl. 5.— 
Imports and Exports (Control) Act (XVII of 
1947), Secs. 3, 5—Ambit of power conferred under 
s. 3(1) of Act—Whether such power restricted 
to prohibiting or restricting imports at point of 
entry—Validity of provisions in cl. 5 of Order 
empowering licensing authority to attach condi- 
tion that goods to be disposed of in prescribed 
manner—Licensing authority whether competent 
to impose condition that imported goods not to 
be sold to any person—Licensee not complying 
with conditions of licence whether contravenes 
Order and is pureshable under s. 5 of Act. 

The power conferred under s. 3(2) of the Im- 
ports and Exports (Control) Act, 1947, is not 
restricted merely to prohibiting or restricting im- 
ports at the point of entry but extends also to 
controlling the subsequent disposal of the goods 
imported. The content of the power extends to 
every stage at which the Government feels it 
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necessary to see that the imported goods are pro- 
perly utilised for the purpose for which their 
import was considered necessary in the interests 
of the country. Therefore, the provision in clause 
5 of the Imports (Control) Order, 1955, empower- 
ing the licensing authority to attach a condition 
to the effect that the goods covered by the li- 
cence shall not be disposed of except in the 
manner prescribed by the licensmg authority is 
a valid provision which comes within the powers 
conferred by s. 3 of the Act on the Central Gov- 
ernment. 7 

The licensing authority 1s competent under the 
Imports (Control) Order, 1955, to impose the 
condition that the imported goods be not sold 
to any person and thus to affect the ordinary 
rights of the importer. 

A licensee who does not comply with the con- 
ditions of the licence about the use of the goods 
to be imported imposed under cl. 5(4) of the Im- 
ports (Control) Order, 1955, contravenes the pro- 
visions of cl. 5(4) of the Order, and makes him- 
self liable to pumshment under s. 5 of the Im- 
ports and Exports (Control) Act, 1947. For 
contravening the conditions of the licence, actual 
possession of the imported goods is not necessary. 
ABDUL Aziz vy. STATE. 

65 Bom. L.R. (S.C.) 669. 


INCOME-TAX ACT (XI of 1922), = 34(1 Va). 
See CONSTITUTION OF INDU, Art. 133. 
65 Bom. L.R. (O. Cd. .) 688. 


——-8. 341 b}—Judicial decision in con- 
nected case and between assessees who have 
common partners—Whether amounts to “in- 
formation” within s. 34(1)(b). 

An alteration of the legal position of an as- 
sessee firm in consequence of an order passed in 
an ancillary proceeding of another firm having 
common partners will itself constitute ‘‘informa- 
tion” within the meaning of s. 344(/)(b) of the 
Indian Income-tax Act, 1922, as it stood before 
the amendment in 1956 but after the amendments 
of 1948. 

R. B. Bansmat ETC. y. Comme., INC.-TAX. 
65 Bom. L.R, 859. 


———-8, 34/3) second Proviso. See INCOME- 
tax Acr, S. 34(4). 
65 Bom. L.R. 674. 


———-S. 34(4)-—Indian Income-tax (Amend- 
ment) Act (I of 1959), Sec. 4—Constitution of 
India, Arts. 141, 145(5)—Whether s. 34(4) affects 
cl. (ii) of first proviso to s. 34(1)—-Applicability 
of s. 34(4)—“Law declaed” referred to in art. 
J41, what is—‘‘Law declared” whether approxi- 
mates to Judgments of Supreme Court. 

Section 34(4) of the Indian Income-tax Act, 
1922, does not affect clause (H) of the first pro- 
viso to s. 34(1) of the Act and must be read along 
with it. Therefore, s. 34/4) applies only to cases 
of escaped income falling under cl. (a) of s. 34 
where the escaped income, profits or gains is one 
lakh of rupees or more and not to other cases. 

Under s. 4 of the Indian Income-tax (Amend- 
ment) Act, 1959, all notices issued prior to 
March 12, 1959, and assessments and re-assess- 
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ments consequent upon a notice issued prior to 
March 12, 1959, alone would be valid. 

“The law declared” 1eferred to in art. 141 of 
the Constitution of India 1s the Jaw to be gather- 
ed from any judgment in a case decided by the 
Supreme Court, whether it is the judgment of a 
Judge formmg the majonty or of a Judge in a 
minority and dissenting. The provisiens of art. 
145(5) of the Constitution cannot be read into 
the provisions of art. 141 and, therefore, the “law 
declared” cannot be approximated to the judg- 
ment delivered by the Supreme Court. 

The second proviso to s. 34/3) of the Indian 
Income-tax Act, 1922, has been declared void as 
infringing art. 14 of the Constitution, by the 
Supreme Court. 

MAHENDRA y. S. P. PANDE. 
65 Bom. L.R. 674. 


INCOME-TAX (AMENDMENT) ACT (I of 
1959}, S. 4 

Under s. 4 of the Indian Income-tax (Amend 
ment) Act, 1959, all notices issued- prior to 
March 12, 1959, and assessments and re-assess- 
ments consequent upon a notice issued prior to 
March 12, 1959, alone would be valid. 
MAHENDRA y. S. P. PANDE, 

65 Bom. L.R. 674. 


INDUSTRIAL DISPUTES ACT (XIV of 1947), 
S. Xai) —Expression “under the authority of 
the Central Government”, meaning of—Whether 
expression covers industries carried on for their 
own purposes by incorporated commercial cor- 
porations controlled by Central Government, 

The phrase “under the authority of the Central 
Government” in s. 2(aXi) of the Industrial Dis- 
putes Act, 1947, means and is intended to apply 
to industries carried on directly under the autho- 
rity of the Central Government. Industries which 
are carried on for their own purposes by incor- 
porated commercial corporations which are gov- 
ered by their own constitutions, as authorised 
by the Indian Companies Act, 1913, cannot be 
described as carried on under the authority of the 
Central Government even though the Central 
Government controls these corporations. 

ABDUL REHMAN v. Mrs. E. PAUL. 
65 Bom. L.R. (0.C.J.} 20. 


———-S. 25FFF. See INDUSTRIAL DISPUTES 
Act, 1947, S. 33C(2). 
65 Bom. L.R. 109. 


——_——__-CHAPTER VA, 8 33C—C.P. and 
Berar Industrial Disputes Settlement Act (XXIII 
of 1947), Sec. 16—Constitution of India, Arts, 254, 
13(1)}-—Government of India Act, 1935 [25 & 26 
Geo. 5, Ch. 42}, Sec. 107-—Workmen engaged in 
textile mills in Vidarbha region making application 
under s. 33C of Central Act to Labour Court for 
payment of lay-off compensation—Whether such 
application maintainable in view of local Act— 
Jurisdiction of Labour Court in application under 
sS. 33C(2)—Jurisdiction of Labour Court whether 
limited to enquiry and determination of quantifi- 
cation of money value of an admitted claim. 
The provisions of Chapter VA of the Indus- 
trial Disputes Act, 1947, are available to a work- 
man employed in the textile industry in the Vidar- 
bha region and he can make an application under 
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s. 33C of the Act for payment of lay-off or re- 
trenchment compensation under Chapter VA. 

The jurisdiction of the Labour Court in an ap- 
pheation under s. 33C(2) of the Industnal Dıs- 
putes Act, 1947, covers the jurisdiction to adjudi- 
cate on every question which 1s necessary to be 
decided in order to give relef to a workman in 
respect @f a benefit which he can claim under any 
of the provisions of the Act, and in particular, 
under the provisions of Chapter VA of the Act. 
Therefore, s. 33C(2) of the Act empowers the 
Labour Court to adjudicate on the merits of 
the claim when the tenability of the application 
under s. 33C(2) is disputed by the employer either 
because the jurisdictional facts such as a lay-off 
having taken place or the workman being a work- 
man within the meaning of the Act or having 
put in one year’s continuous service are put in 
issue by the contentions of the respective parties. 
SawaTRaM RAMPRASAD MILLS y. BALIRAM. 

e 65 Bom. L.R. 91. 


—_——S, 33C(2}-Whether period of limitation 
prescribed for application under s. 33C(2)—De- 
layed and over stale claim whether can be enter- 
tained by Labour Court under s. 33C(2)—Com- 
pensation payable under s. 25F FF whether capable 
of being computed by Labour Court under s. 
33C(2). 

The Labour Court functioning under s. 33C(2) 
of the Industrial Disputes Act, 1947, though not 
governed by the laws of limitation which might 
bar a civil Court from giving relief in respect 
of a lawful right, will be entitled not to en- 
courage or allow over-stale and delayed claims 
unless there is a satisfactory explanation for the 
delay. Whether there has been an unreasonable 
delay is a question to be decided by the Labour 
‘Court in its discretion. 

Compensation payable under s. 25FFF of the 
Indusrial Disputes Act, 1947, althogh it is a 
monetary benefit is capable of being computed 
under s. 33C(2) of the Act by the Labour Court. 
RAMERISHAN RAMNATH v. OFFICER, LABOUR 
Court. 65 Bom. L.R. 109. 


INSOLVENCY ACT (PROVINCIAL) (Y of 
1920), S. 53-—Indian Evidence Act (I of 1872), Sec. 
41—Application by creditor under s. 53 of Insol- 
vency Act for annulment of transfer made by 
insolvent—Whether transferee in such application 
entitled to challenge order of adjudication on 
ground that creditor had no genuine claim against 
insolvent—Transfer made by insolvent held liable 
to be annulled in creditors application under 3. 
53—District Court giving findings adverse to the 
creditor in such application—Whether creditor can 
challenge such findings in revision to the High 
Court under first proviso to s. 75(1). 

The transferee from an insolvent who has been 
so adjudged is not entitled in an application: made 
by the petitioning creditor under s. 53 of the 
Provincial Insolvency Act, 1920, for annulment 
of the transfer, to challenge the order of adjudi- 
cation on the ground that the petitioning creditor 
did not have a genuine claim against the debtor- 
insolvent. 

Quaere: Whether the transferee has a right 
to show that the petitioning creditor who has 
made an application under s. 53 of the Act did 
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INSOLVENCY ACT (PROVINCIAL), $S. 53— 
(Contd) , . 
not really have the locus standi as a creditor, and 
therefore the application under s. 53 itself was 
not tenable. 

Where m an application made by a creditor 
under s. 53 of the Provincial Insolvency Act, 1920, 
the transfer made by the insolvent is held liable 
to be annulled but adverse findings are given by 
the District Court which may be used against 
the creditor in subsequent preceedings in insol- 
vency, the creditor can invoke the revisional juris- 
diction of the High Court under the first proviso 
to s. 75(1) of the Act to challenge such findings. 
BAJIRAO y. BANSILAL, 

65 Bom. L.R. 39. 


—_———§. 751). See INSOLVENCY Acr (PRO-- 
vINcIAL), 1920, S. 53. 
65 Bom. L.R. 39. 


JOINT TRIAL 
Separate trial is the rule and joint trial is an 
exception While s. 239 of the Criminal Procedure 
Code, 1898, allows a joint trial of persons and 
offences within defined limits, 1t is within the dis- 
cretion of ‘the Court to permit such a joint trial 
or not, having regard to the circumstances of each 
case. It would be an irregular exercise of discre- 
tion if a Court allows an mnumerable number of 
offences spread over a long period of time and 
committed by a large number of persons under the 
protecting wing of all-embracing conspiracy, if 
each or some of the offences can legitimately and 
propgrly form the subject-matter of a separate 
trial. A Court should not be overzealous to 
provide a cover of conspiracy for a number of 
offences unless it is clearly satisfied on the mate- 
rial placed before it that there is evidence to 
prove prima facie that the persons who com- 
mitted separate offences were parties to the con- 
spiracy and they committed the separate acts 
attributed to them pursuant to the object of the 
said conspiracy. 
NATWARLAL v. STATE OF BOMBAY. 
65 Bom. L.R. (S.C.) 660. 


JURISDICTION, of Foreign Court. 

A person who appears in obedience to the pro- 
cess of a foreign Court and applies for leave to 
defend the suit without objecting to the jurisdic- 
tion of the Court when he is not compellable by 
Jaw to do so must be held to have voluntarily 
submitted to the jurisdiction of such Court. 
Sarig Ram v. Firm DAULATRAM KUNDANMAL. 

65 Bom. L.R. (S8.C.) 331. 


LABOUR COMMISSIONER, jurisdiction. 
Under the C.P. and Berar Industrial Disputes 
Settlement Act, 1947, where an employee is dis- 
missed by the management without holding an 
enquiry, the Labour Commissioner to whom an 
application is made by the employee under s. 16 
of the Act has jurisdiction to hold an enquiry 
himself. 
PROVINCIAL TRANSPORT v. STATE Indus. COURT. 
65 Bom. L.R. (S.C.) 288. 


LABOUR COURT, jurisdiction of. 

The jurisdiction of the Labour Court in an 
application under s. 33C(2) of the Industrial 
Disputes Act, 1947, covers the jurisdiction to ad- 
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judicate on “every question which is necessary to 
be decided ın order to give relief to a workman 
in respect of a benefit which he can claim under 
any of the provisions of the Act, and in parti- 
cular, under the provisions of Chap. VA of the 
Act. Therefore, s. 33C(2) of the Act empowers 
the Labour Court to adjudicate on the merits 
of the claim when the tenability of the applica- 
tion under s 33C(2) ıs disputed by the employ- 
‘ser either because the jurisdictional facts such as 
a lay-off having taken place or the workman 
being a workman withm the meaning of the Act 
or having put in one year’s continuous service 
are put in issue by the contentions of the 1espect- 
ive parties. 
SawaTRaM RAMPRASAD MILLS y. BALIRAM. 
65 Bom. L.R. 91. 


LABOUR COURT—Practice. 

The Labour Court functioning under s. 33C(2) 
-of the Industrial Disputes Act, 1947, though not 
governed by the laws of Inmitation which might 
“bar a civil Court from giving relief in respect 
of a lawful right, will be entitled not to encomage 
or allow over-stale and delayed claims unless 
there is a satisfactory explanation for the delay. 
Whether there has been an unreasonable delay 
is a question to be decided by the Labour Court 
in its discretion. 
RAMKRISHAN RAMNATH vY. 
Court. 


OFFICER, Labour 
65 Bom. L.R. 169. 


LAND ACQUISITION ACT (I of 1894@ 

Whenever land is being acquired under the 
Land Acquisition Act, 1894, for the purpose of 
abadi or for extension of gaothan, it is impera- 
tive that the provisions of s. 226 of the Madhya 
Pradesh Land Revenue Code, 1954, must be com- 
plied with. The power to acquire land for such 
Purposes can be exercised only when the De- 
puty Commissioner comes to the conclusion that 
the land reserved for abadi is insufficient and that 
there is no other unoccupied land for the pur- 
pose of abadi. Therefore, in the absence of any 
material on record or any statement that the 
Deputy Commissioner did come to such a con- 
clusion, no proceedings for acquisition of land 
for abadi purposes can be initiated. 
SITARAM MAROTI v, STATE. 


65 Bom. L.R. 241. 


LANDLORD, who is a; his powers. 

The expression ‘‘landlord” as defined in s. 5{3) 
of the Bombay Rents, Hote] and Lodging House 
Rates Control Act, 1947, includes a person who 
merely receives the rent of the demised premi- 
ses, on account of himself, or entirely for the 
benefit of somebody else, and consequently, such 
a person is entitled not only to give notice of 
ejectment on any of the grounds mentioned in 
s 13 except cl. 13(8) of the Act but also to in- 
stitute a suit for ejectment on any such ground. 
MISIRMAL CHHOGALAL vy. N. B, PATEL. 

65 Bom, L.R. 15. 


LEASE AND MORTGAGE—Merger—Whether 
there can be merger of lease and morigage in 
respect of same property—Such fusion of rights 
-when takes plae. 
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For a merger to anse, it ıs necessary that a 
lesser estate and a higher estate should merge 
in one person at one and the same time and m 
the same right and no interest in the property 
should remam outstanding. In the case of a 
lease, the estate that is outstanding in the lessor 
is the reversion. In the case of a mortgage, the 
estate that is outstanding is the equity of re- 
demption of the mortgagor. Accordingly, there 
cannot be a merger of a lease and a mortgage 
an respect of the same property since neither of 
them 1s a higher or lesser estate than the other. 
Even uf the rights of the lessee and the rights of 
the mortgages in respect of a property were to 
be united in one person, the reversion in regard 
to tho Icase and the equity of redemption in 
regard to the mortgage, would be outstanding 
in the owner of the property and accordingly, 
there would not be a complete fusion of all the 
fights of ownership in one person. Such fusion 
“OF rights occurs when the rights of the lessee and 
those of the lessor or the mghts of a mortgagee 
and those of the mortgagor vest in ons pefson 
in the same right, and then one can say that the 
lesser estate of the lessee or of the mortgagee had 
merged in the higher estate of the lessor or of the 
mortgagor, as the case may be, and a merger 
m law has taken place, 

Narayan DOGRA yv. RAMCHANDRA. 
65 Bom. L.R. 449. 


LEGAL PRACTITIONER. See ADVOCATE. 
65 Bom. L.R. 627. 


LETTERS PATENT (BOMBAY), Ci. 15. 

In an appeal under cl. 15 of the Letters Patent 
normally the Court will not allow a point to be 
raised which was not raised before the single 
Judgo whose judgment is the subject-matter of 
the appeal. In a proper case where the pomt 
is of importance the Court may in the interests 
of justice permit it to be raised. If the conten- 
tion raised was the very basis of the party’s case 
and formed the subject-matter of issues before 
the two Courts below and was not touched be- 
fore the single Judge, in some cases in its dis- 
cretion the Court may allow the point to be 
raised. r 
HUSSAINBHAI v, MOTILAL. 

ä 65 Bom. L.R. 152. 


LICENSOR AND LICENSEE—Suit against de- 
fendants for declaration that they were licensees 
whose licence had terminiated and for manda- 
tory injunction for their removal and preventive 
injunction restraining re-entry—Court-fees pay- 
able whether as on suit for possesslon—Quantum 
of Court-fees payable. 

Where a licensee is in exclusive possession, the 
plaintiff must ask for possession and not injunc- 
tion. In every case the Court which is called 
upon to hear a suit must initially consider the 
relationship of ‘the parties. It is not as if that 
in every case the licensor must ask for possess- 
ion. There are a large number of cases where 
the licensor continues to remain not only m 
juridicial possession, but in physical possession 
along with the licensee and in such a case in 
terms of s. 63 of the Indian Easements Act, 
1882, it is sufficient if he asks for removal of the 
licensee and a permanent injunction against 
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him restraining him from re-entering the premises. 
But the same considerations cannot apply where 
he is not in physical possession of the property, 
but is in mere juridical possession as any other 
owner with subsisting title is. If the Court comes 
to the conclusion on reading the cause of action 
that the plaintiff has only asked for a mere in- 
junction to which he is not entitled it must reject 
the plaint, or dismiss the suit as required by the 
provisions of the Civil Procedure Code, 1908. In 
some cases the Court may find that the prayer 
clause is cleverly worded but in effect it amounts 
to a prayer for possession, in which case it is its 
duty to seo that the requisite Court-fees are paid 
and if not, to call upon the plaintiff under the 
Court-fees Act to pay the Court-fees. 
LAKHIRAM y. VipyuT ETC, INDUSTRIES, 

65 Bom. L-R. 604. 


LIMITATION ACT (IX of 1908), 8. 3. See 
JAMITATION Act, 1908, S. 14. 
65 Bom. L.R. S16. 


—S. 14—Jndian Companies Act (VII of 
1913), Sec. 171—Claim lodged before Official 
Liquidator of company whether civil proceeding 
filed before Court of first instance within s. 14 
of Limitation Aci—Dismissal of claim for damages 
by Court for difficulty found in summarily deal- 
ing with such claim—Whether such dismissal of 
suit by Court for “other causes of a like nature” 
within s. 14 of Limitation Act. 

A claim lodged before the official liquidator 
of a company ordered to be wound up under the 
Indian Companies Act, 1913, is a civil proceed- 
ing filed before a Court of first instance as pro- 
vided in s. 14 of the Indian Limitation Act, 1908. 

The dismissal of a claim for damages on ac- 
count of the inherent difficulty found by the 
Court in summarily dealing with such a claim is 
dismissal of a suit by a Court for “other causes 
of a like nature” within the meaning of that 
phrase in s. 14 of the Indian Limitation Act, 1908. 
CHALISGAON ETC. MILLS v, AMRITLAL, 

65 Bom. L.R. 516. 


—_—_-8. 19. 


Whero a person makes a statement to the effect" 


that his liability upon a debt has been discharged, 
that statement cannot be regarded as an acknow- 
ledgment of debt which could be availed of for 
extending time under s. 19 of the Indian Limi- 
tation Act, 1908. 
COOVERJI v, AMIR ABDULALI, 

65 Bom. L.R. (0.C.J.) 1. 


——ART. 163. See CIL PROCEDURE CODE, 
1908, O. IX, r.9. 
65 Bom. L.R. 432, 





ART. 182—Decree contemplated in art. 

182 whether an executable decree—Period of 
limitation for application for execution of decree 
where appeal filed against decree—Applicability 
of art. 182. 

_ Under art. 182 of the Indian Limitation Act, 
1908, it is only whero an appeal against an execu- 
table decree has been filed that the period of 
Ymitation fer the purpose of an application for 
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execution of the decree would commenee from 
the date of the decree of the Court of appeal. 
SURATSING y. GULABCHAND, 

65 Bom, L.R. 436. 


LIST OF VOTERS,’ See BOMBAY VILLAGE PAN- 
CHAYATS Act, 1959, Ss, 12, 13. 
- 65 Bom. L.R. 755. 


MADHYA PRADESH LAND REVENUE 
CODE(II of 1955), S. 226—Land Acquisition Act 
(I of 1894), Secs. 4, 6, 17(4)—Notification issued 
by Commissioner under s. 6 of Land Acquisition 
Act for acquiring land for purposes of abadi— 
Absence of material on record to show that 
Deputy Commissioner had come to conclusion 
that land reserved for abadi insufficient and un- 
occupied land for abadi not available—Validity 
of notification. 


Whenever land is being acquired under the 
Land Acquisition Act, 1894, for the purpose of 
abadi or for extension of gaothan, it is imperative 
that the provisions of s. 226 of the Madhya Pra- 
desh Land Revenue Code, 1954, must be com- 
plied with, The power to acquire land for such 
purposes can be exercised only when the Deputy 
Commissioner comes to the conclusion that the 
land reserved’ for abadi is insufficient and that 
there is no other unoccupied land for the purpose 
of abadi. Therefore, in the absence of any mate- 
rial on record or any statement that the Deputy 
Confmissioner did come to such a conclusion, no 
proceedings for acquisition of land for abadi pur- 
poses can be initiated. 

SrragaM Marot: v. STATE. 
65 Bom. L.R. 241, 


MADHYA PRADESH PUBLIC TRUSTS ACT 
(XXX of 1951) 

A previous decision made by the Registrar 
under the Madhya Pradesh Public Trusts Act, 
1951, holding that a particular trust is not a pub- 
lic trust does not take away the jurisdiction of 
the, Charity Commissioner to hold an enquiry 
under s. 19 of the Bombay Public Trusts Act, 
1950, in respect of the same trust. 

Hasan Nurani v, S. M. ISMAIL. 
65 Bom. LR. 873. 


ss. 3, 6 and 7. 

Under ss. 3, 6 and 7 of the Madhya Pradesh 
Public Trusts Act, 1951, no finality has been given 
to a finding of the Registrar holding that any 
particular trust is not a public trust. 

HASAN NURANI v. S. M. ISMAIL. 
65 Bom. L.R. 873. 


S, 8/1), 

The svit. contemplated by s. 8/7) of the Madhya 
Pradésh Public Trusts Act, 1951, relates only 
where an entry has been made in the register. 
Such a suit is for the purpose of correction of 
the entries made in the register and not for the 
purpose of getting an entry made in the register. 
Hasan Numan: y. S. M. Isua. 

63 Bom, L.R. 872. 
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MADHYA PRADESH TEMPORARY POST- 
PONEMENT OF EXECUTION OF DECREES 
ACT (MP. V of 1956), S. 3—Civil Procedure 
Code (Act V of 1908), O. IX, O. XLII, r. I(c), 
O. XXI; Secs. 141, 47—Proceedings initiated under 
s. 31) of M. P. Act V of 1956 whether in nature 
of execution proceedings—Applicability of O. IX 
of Code to such proceedings. 

The proceedings initiated by a judgment-debtor 
under s. X1) of the, Madhya Pradesh Temporary 
Postponement of Execution of Decrees Act, 1956, 
are not in the nature of execution proceedings but 
are in substance, independent original proceedings 
undertaken by the judgment-debtor for assertion 
of substantive rights and to such proceedings, the 
provisions of O. IX of the Civil Procedure Code, 
1908, apply. 

ANANDRAO v. KRISHNAJI. 


MAGISTRATE, powers of. 

A Magistrate can extend the period of four 
months mentioned in s, 19A of the Foreign Ex- 
change Regulation Act, 1947, so as to permit the 
retention of documents seized by a search war- 
rant for a period exceeding four months. 
Eastern M. & T. Co. v. ASST. ENFORCEMENT 
QFFICER. 65 Bom. L.R. 812. 


MAHARASHTRA CO-OPERATIVE SOCIE- 
TIES ACT (Maharashtra Act XXIV of 1961), 
8. 93—Contempt of Courts Act (XXXII of 1952) 
—Bombay Co-operative Societies, Act (Bom. 
VIt of 1925), Sec. 64—Nominee appoint- 
ed under s. 93(1) of Maharashtra Act XXIV 
of 1961, whether a Court within Contempt of 
Courts Act-—-Whether failure of nominee appoint- 
ed under s. 54 of Bom. Act VII of 1925, to 
decide dispute renders him functus officio. 

A nomines appointed by the Registrar under 
s. 93(1) of the Maharashtra Co-operative Societies 
Act, 1960, is not a Court within the meaning of 
the Contempt of ‘Courts Act, 1952. 

Merely because a tribunal is enjoined with a 
duty to act in a judicial manner or hear partics 
and record evidence, and that its decision is made 
binding on the parties is not sufficient to hold 
that that tribunal is a Court, unless it is further 
established that in doing so, the tribunal is exer- 
cising an inherent judicial power of the State as 
a result of it being appointed by the State to exer- 
cise that power. 

A failure on the part of the nominee of the 
Registrar appointed under s. 54 of the Bombay 
Co-operative Societies Act, 1925, to decide a case 
referred to him within the given time does not 
render him functcs officio, but he becomes functus 
officio only when the case is withdrawn by 
the Registrar in exercise of his powers under the 
proviso to s. 54/2) of the Act. 

Marapar Hitt Co-op. H. Society LTD. v. GAUBA. 
65 Bom, L.R. 333. 


65 Bom. L.R, 417. 


———S. 96. See MAHARASHTRA CO-OPERATIVE 
SOCIETIES ACT, 1961, S. 93. 65 Bom. L.R. 533. 


MAHARASHTRA ZILLA PARISHADS AND 
PANCHAYAT SAMITIS ACT (Maharashtra 
Act No. V of 1962), S. 14—Maharashtra Zilla 
Parishads Election Rules, 1962. Rules 19, 20— 
Election petition filed by vater—Election challeng- 
ed on ground that person elected disqualified at 
time of filing nomination paper—Whether such 
petition sustainable. 
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MAHARASHTRA ZILLA PARISHADS AND 
PANCHAYAT SAMITIS ACT. S. 14—(Contd.} 


In an election petition filed under s. 27 of the 
Maharashtra Zilla Parishads and Panchayat 
Samitis Act, 1961, it is not open to a voter to 
challenge the election on the ground that the 
person declared elected was a disqualified person 
at ths time his nomination paper was filed. 
VENKATRAO vy. VITHAL.' 65 Bom. LÆR. 545. 


~S, 27-~-Election petition whether can be 
filed only by voter in constituency in which elec- 
fion held. 

Under s. 27 of the Maharashtra Zilla Parishads 
and Panchayat Samities Act, 1961, only a voter 
in the constituency in which the election is held 
and no other person can file an election petition. 
SATYANARAYAN V. BHAGWANTRAO. 

65 Bom. LR. 256. 


——S, 27. See MAHARASHTRA ZILLA PARI- 
SHADS AND PANCHAYAT .SAMITIS ACT, 1962, S. 14. 
65 Bom. L-R. 548. 


S, 27—Application under s. 27(1) pre- 
sented to clerk of District ‘Court—District Judge 
taking cognizance of it within time prescribed for 
making application—Competency of such applica- 
tlon—Expression “may apply” in s. 27(1) whe- 
ther means “may personally apply”. 

An application under s. 27/1) of the Maha- 
rashtra Zilla Parishads and Panchayat Samitis 
Act, 1961, may be made either by post or by a 
messenger or personally. Once the District Judge 
has received the application within the time pre- 
scribed by the Act, it must be held that the ap- 
plication was properly made to tho District Judge. 

An election petition under s. 27/1) of the Act 
addressed to the District Judge was presented to 
an officer of the Court and the District Judge 
took cognizance of it four days before the last 
date for making the application. On the: ques- 
tion whether the application was incompetent as 
it was not presented directly to the District Judge 
who was a persona designata under the Act:— 

Held, that as the District Judge as persona 
designata had received the application and enter- 
tained it within the time prescribed by the Act, the 
fact that it was presented to the clerk of the 
Court, did not make any difference, and 

that,. therefore, the application was properly 
made to the District Judge. 

MADHAVRAO y. COLLECTOR, KOLHAPUR. 
i 65 Bom. L.R, 763. 


-——————S. 40. See MAHARASHTRA ZILLA PaRI- 
SHADS AND PANCHAYAT SAMITIS ACT, 1962, S. 14. 
65 Bom. L.R. 545. 


———-8, S57(Ic). See MAHARASHTRA ZILLA 
PARISHADS AND PANCHAYAT Samitis Act, 1962, 
S. 67(1). 65 Bom. L.R. 6. 


~S. 67(1}—Associate Councillor whether 
can vote at meeting convened under s. 67(1). 

A person, who is an associate Councillor under 
s. 57(1)(c) of the Maharashtra Zilla Parishads 
and Panchayat Samitis Act, 1962, has no right 
to vote at the meeting held under s. 67(1) of the 
Se ths- Chaitman eee 


1 VINAYAK SITARAM v. Navnitrar. 65 Bom. LR. 6. 


“1 


1963.] 


MAHARASHTRA ZILLA PARISHADS AND 
PANCHAYAT SAMITIS ACT, S. 72. See 
MAHARASHTRA ZILLA PARISHADS AND PANCHAYAT 
Saurs Acrt, 1962, S. 111(4). 

65 Bom. L.R. 529. 


———S. 1114}—Whether s. I111(4) applies to 
meeting convened by Commissioner under 
5. 72(4)—Meeling convened under s. 72(4) in 
contrayi n of provision relating to gtving of 
notice under s. 111(4)—Legality of notice and 
meeting. 

Section 111{4) of the Maharashtra Zilla Pari- 
shads and Panchayat Samitis Act, 1961, applies 
to meetings convened by the Commissioner under 
s. T24) of the Act. 

Where, therefore, by a notice a meeting of a 
Panchayat Samiti was convened by the Commus- 
sioner under s. 72(4) of the Act two days after 
the notice, held that the notice was bad and the 


‘meeting held in pursuance of it was illegal. 


HARIBHAU v. STATE. 
s 65 Bom. L.R. 529. 


MAHARASHTRA ZILLA PARISHADS PREF- 
SIDING AUTHORITIES (NO-CONFIDENCE 
MOTION) RULES, 1962. R. 2—Maharashira 
Zilla Parlshads and Panchayat Samitis Act 
(Maharashtra V of 1962), Sec. 72—~Nolice given 
to move no-confidence motion against Chairman 
of Panchayat Samiti-—-Grounds on which motion 
proposed to be moved not mentioned at all— 
Whether notice vitiated—Word “theren” in r. 2 
whether refers to notice or motion. 

The word “therein” ın r. 2 of the Maharashtra 
Zilla Parishads Presiding Authorities (No-confi- 
dence Motion) Rules, 1962, refers to “the text of 
the motion proposed to be moved” and not to 
“The notice”. The grounds must, therefore, be 
mentioned in the motion proposed to be moved. 

Under r. 2 of the Maharashtra Zilla Parishads 
Presiding Authorities (No-confidence Motion) 
Rules, 1962, the requirement fhat the grounds 
must be mentioned in the motion proposed to 
be moved is a mandatory requirement and would 
vitiate the notice given if the grounds do not ap- 
pear in the motion accompanying the notice. 
GANESHSINHA v. Comr., Nagrur Div. 

65 Bom. L.R. 722. 


MAMLATDARS’ COURTS ACT (Bom. II of 
1906), S. 18(3). 

A second application under s. 70(b) of the Bom- 
bay Tenancy and Agricultural Lands Act, 1948, 
can lie when the first application has been dis- 
missed as abated under s. 18(3) of the Mamlatdars’ 
‘Courts Act, 1906. 

KESHAV DNYANU v. DNYANU RAMA. 
65 Bom. L.R. 525. 


MATRIMONIAL HOME. 

Whilst deciding the question about the matri- 
monial home between a Pars: Zoroastrian and 
wife the observations of Lord Justice Denning in 
the case of Bendall v. McWhirter ({1952] 2 Q.B. 
466, at p. 477), must always be bome in mind. 
Wherever it is practicable, it would be the duty 
of the Court to see that the wife is not thrown 
out of the matrimonial home. This, however, does 
not mean that the husband must be ordered to be 
ejected out of the matrimonial home unless he is 
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guilty of extreme cruelty and otherwise 
undeserving. 
Bawoo v. Jar C. DARUWALLA. 


65 Bom. L.R. (0.C.3.} 750. 


MERGER —Lease and Mortgage—Whether there 
can be merger of lease and mortgage in respect 
of same property—Such fusion of rights when 
takes place. 

For a merger to arise, it 1s necessary that a 
lesser estate and a higher estate should merge in 
one person at one and the same time and in the 
same right and no interest in the property should 
temain. outstanding. In the case of a lease, the 
estate that is outstanding in the lessor is the 
reversion. In the case of a mortgage, the estate 
that is outstanding 1s the equity of redemption 
of the mortgagor. Accordingly, there cannot be 
a meiger of a lease and a mortgage in respect of 
the same property since neither of them is a 
higher or lesser estate than the other. Even if 
the rights of the lessee and the rights of the mort- 
gagee in respect of a.property were to be united 
in one person, the 1eversion in regard to the 
lease and the equity of redemption ın regard to 
the mortgage, would be outstanding in the owner 
of the property and accordingly, there would not 
be a complete fusion of all the rights of owner- 
ship in one person. Such fusion of rights occurs 
when the rights of the lessee and those of the 
lessor or the rights of a mortgages and those of 
the mortgagor vest in one person in the same 
light, and then one can say that the lesser estate 
of tl lessee or of the mortgagee had merged in 
the higher estate of the lessor or of the mortgagor, 
as the case may be, and a merger in law has 
taken place. 

NARAYAN Doora v. RAMCHANDRA. 
65 Bom. L-R. 449. 


MINIMUM WAGES ACT (XI of 1948), 8. 2— 
Mines Act (XXV of 1952)}—Mines and Minerals 
(Regulation and Development) Act (LXVH of 
1957)—Constitution of India, Seventh Schedule, 
List I Item No. 54, List I Item No. 23—Accused 
working stone quarry—Complaints lodged against 
him under s. 22A read with s. 18 of Minimum 
Wages Act by Inspector appointed by Central 
Government—Competency of complaints—W he- 
ther Court can take cognizance of such com- 
plaints. 

Employment of working a stone quarry is an 
employment in 1espect of which the State Gov- 
elnment is the appropriate Government within 

\s. 2(b) of the Mmimum Wages Act, 1948, and, 
therefore, the Ins: r, who is authorised to 
lodge a complaint under s. 22B(Z) (b) of the Act 
against a person who is working such a quarry 
is the Inspector appointed by the State Govern- 
ment under s. 19 of the Act. Therefore, a com- 
plaint under s. 22A read with s. 18 of the Act 
lodged by the Inspector appointed by the Cen- 
tral Government against the accused who was 
working a stone quarry, 1s incompetent and no 
cognizance can be taken of it by the Court. 
STATE v. MOHANLAL DEVICHAND. 

65 Bom. L.R. 245. 


——S. 3. 
Consultation with the Advisory Bodies ,consti- 
tuted under the Mmimum Wages Act, 1948, has 
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been made obligatory on all occasions of revi- 
sion of mimmum wages. But it does not neces- 
sarily follow that once consolidation takes place 
any flaw in the constitution or composition of 
the Advisory Body must necessanly result in 
vitiating the notification issued under s. 3 of the 
Act fixing the 1ates of wages. It would all de- 
pend upon the facts and circumstances of each 
individual case and the nature of the flaw or 
error pointed out in the composition and consti- 
tution of the Advisory Board or Committee. 
Under s. 3(1)(a)(i) of the Minimum Wages 
Act, 1948 (as it stood before the Amending Act 
of 1961), minimum rates of wages can be fixed 
for the whole State or for a part of the State. 
RAMKRISHNA v. STATE. ; z 
65 Bom. L.R. 726. 


—S. 5. See MINIMUM Waces Act, 1948, 
yan 65 Bom. L.R. 726. 
S. 7. See MinpaumM Wages Act, 1948, 
ue * 65 Bom. L.R. 726. 
———S. 8. See Minimum Waars Acr, 1948, 
mee 65 Bom. L.R. 726. 


——_—_§. 3—Bombay Minmum Wages Rules, 
1951. Rule 6—Expression “independent person” 
in s. 9, meaning of—Whether Government ser- 
vant who is member of Advisory Board can be 
considered “independent person’’—Error in con- 
stitution of Advisory Bodies whether vitiates 
notification issued under s. 3}—Whether necessary 
for Government to consider representations made, 
on issuance of notification under s, 5(1)(b), on 
specified date only and not thereafter. 

The expression “independent persons” in s 9 
of the Minimum Wages Act, 1948, is used in 
contradistinction with “persons representing em- 
ployers and persons representing employees”. 
The words “independent persons” mean that 
those persons must be independent of the other 
two classes, namely, persons representing em- 
ployers and persons representing employees, i.e. 
that the third category of persons must be per- 
sons who are not representing employers or em- 
ployees. 

Under the Minimum Wages Act a Government 
servant can be a member of the Advisory Board 
and can be considered to be an “independent 
person” within the meaning of s. 9 of the Act. 

Consultation with the Advisory Bodies consti- 
tuted under the Minimum Wages Act has been 
made obligatory on all occasions of revision of 
minimum wages. But it does not necessarily fol- 
low that once consultation takes place any flaw in 
the constitution or composition of the Advisory 
Body must necessarily result in vitiating the no- 
tification issued under s. 3 of the Act fixing the 
tates of wages. It would all depend upon the 
facts and circumstances ‘of each individual. case 
and the nature of the flaw or error pointed out 
in the composition and constitution of the Advi- 
sory Board or Committee. 

A notification issued under s..5(1)(b) of the 
Minimum Wages Act, 1948, on December 26, 
1957, stated that “notice is hereby given that the 
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said draft will be taken into consideration by the 
Government of Bombay on or after the isi day 
of March, 1958". It was contended that this 
did not amount to specifying a date because Gov- 
ernment had stated that ıt would take into con- 
sideration the proposals in the draft “on or after 
the ist day of March, 1958,” and that, there- 
foré, the notification did not comgly with s. 
5(1)(b) of the Act:— z 

Held, that that the Government would take the 
draft pioposals into consideration on or after 
March 1, 1958, amounted to specifying a date, 
namely, March 1, 1958, 

that there is nothing in the Act which requires 
that Government should consider the representa- 
tions on the specified date only and not there- 
after, and 

that, therefore, the notification was not bad 
under s. 5(Z)(6) or any other provision relating 
to issuance of that notification. 

Under s. 3(1)(a)(i) of the Minimum Wages 
Act, 1948 (as it stood before the Amending Act 
of 1961), minimum rates of wages can bo fixed 
for the whole State or for a part of the State 
RAMKRISHNA y. STATE, 

65 Bom. L.R. 726. 


———S. 22A. See Minmum Waass Act, 
1948, S. 2 
65 Bom, L.R, 245. 


228. See Minnsum Wass Act, 
65 Bom. L.R. 245. 


MONEY ORDER COUPON, acknowledgment of 
receipt of money ‘by landlord signing a, whether 
receipt of rent. 

Acknowledgment by the Jandlord of the receipt 
of money sent by his tenant by signing a money- 
order coupon, in the absence of any words show- 
ing that the money was received in payment of 
Tent, does not operate as a receipt in respect of 
rent due from the tenant with s. 26 of the 
Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947. 

GOPAL SITARAM y. STATE. 


Eg, 
1948, S. 2. 


65 Bom. LR. 836. 


MORTGAGE AND LEASE—Merger—Whether 
there can be merger of lease and mortgage in 
respect of same property—Such fusion of rights 
when takes place. 

For a merger to arise, it is necessary that a lesser 
estato and a higher estate should merge in one 
person at one and the same time and in the same 
right and no interest in the property should re- 
Main outstanding. In the case of a lease, the 
estate that is outstanding in the lessor is the 
reversion. In the case of a mortgage, the estate 
that is outstanding is the equity of redemption 
of the mortgagor. Accordingly, there cannot be 
a merger of a lease and a mortgage in respect 
of the same property since neither of them is a 
higher or lesser estate than the other. Even if the 
Tights of the lessee and the rights of the mort- 
gagee in respect of a property were to be united 
in one person, the reversion in regard to the 
Jease and the equity of redemption in regard to 
the mortgage, would be outstanding in the owner 
of the property and accordingly, there would 
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not be a complete fusion of all the rights of 
ownership m one person. Such fusion of rights 
occurs when the nghts of the lessee and those of 
the lesser or the mghts of a mortgagee and those 
of the mortgagor vest in one person in the same 
night, and then one can say that the lesser estate 
of, the | or of the mortgagee had merged in 
the higher estate of the lessor or of the mort- 
‘gagor, as the case may be, and a merger in law 
has taken place. 
NARAYAN Doora v. RAMCHANDRA. 

65 Bom. L.R. 449. 


MORTGAGE, whether transfer within s. 100, 
Transfer of Property Act, 1882. 

A mortgage of property with or without posses- 
sion amounts to a transfer withm the second ex- 
ception contained in s. 100 of the Transfer of 
Property Act, 1882. 

Raiqganp v. DATTATRAYA. 
65 Bom. L,R. 510. 


MOTOR CAR, whether goods. See MUNICIPAL 
Acr (Boroucns), S. 73. 
; 65 Bom. L.R. 787. 


. MOTOR VEHICLES ACT (IV of 1939), S. 223) 
—Whether public carriers liable as insurers of 
goods delivered to them—Whether proof of neg- 
ligence needed for injury caused to goods—Letters 
Patent (Bombay), Cl, 15—In appeal under cl. 15 
whether a point not raised beore single Judge can 
be raised. 

Public carriers holding a permit under the 
Motor Vehicles Act, 1939, are» liable as insu- 
rers of goods and they are tesponsible for any 
injury caused to the goods delivered to them, 
however caused, except only by act of god or 
action of alien enemies. No proof of negligence 
is ın such a case needed and the defendant has 
to establish the exception. 

In an appeal under cl. 15 of the Letters Patent 
normally the Court will not allow a point to be 
raised which was not raised before the single 
Judge whose judgment is the subject-matter of 
the appeal. In a proper case where the point 
is of importance the Court may m the interests 
of justice permit it to be raised. If the conten- 
tron raised was the very basis of the party’s case 
and formed the subject-matter of issues before 
the two Courts below and was not touched be- 
fore the single Judge, in some cases in its discre- 
tion the Court may allow the point to be raised. 
HUSSAINBHAT y. MOTILAL, 

65 Bom. L.R. 152. 


See Motor VEHICLES Act, 1939, 


65 Bom. L.R. 152. 


—s. 54. 
S. 2(23). 


See Motor VEHICLES Act, 1939, 
65 Bom. L.R. 152. 


—_——---8,_ 55. 
S. 2(23). 
See Motor VEHICLES Act, 1939, 

& Bom. L.R. (O.C.3.) 705. 


——--—§. %—Defendant driving car belonging 
to another and causing injuries to plaintiff—Plain- 
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tif filing suit for damages against defendant and 
issuing notice under s. 96(2) to insurers of car 
—Insurance cover indemmifying driver if not en- 
titled to indemnity under other policy—Clause 
in pohey that insurers not relieved of their liabi- 
lity if liable under s. 96—Defendant insured with 
other insurers and policy containing vehicle e- 
tension clause—Whether notice liable to be dis- 
charged. 

The plaintiff filed a suit against the defendant 
for damages for injuries suffered by him as 
a result of rash and negligent dnving of a motor 
car by the defendant. The defendant had driven 
the car with the consent and knowledge of the 
owner of the car who was insured in respect of 
the car. Under the driver extension clause con- 
tained in the insurance policy the msurance cover 
was extended to any driver who was not the 
owner of the car and indemnified him if he was 
driving the motor car on the order of the in- 
sured or with his permission provided that he 
was not entitled to mdemnity under any other 
policy. By a non-avoidance clause in the policy 
it was provided that: “Nothing in this policy or 
any endorsement hereon shall affect the right of 
any person indemnified by this policy or any 
other person to recover an amount under or by 
virtue of the provisions of the Motor Vehicles 
Act, 1939, section 96.” The defendant was also. 
insured with another company in respect of a 
car owned by him whose policy contained a vehi- 
cle extension clause which indemnified him while 
he dro% personally a private motor car not be- 
longing to him and not hired to him under a 
hire-purchase-agreement. The plaintiff gavo a 
notice to the insurance company with which the 
car involved in the accident was insured, under 
s. 96(2) of the Motor Vehicles Act, 1939. On 
the question whether the notice was liable to be 
discharged, the Company contended that the in- 
surance policy issued by it did not cover the de- 
fendant because of the proviso contained in it:— 

Held, that inasmuch as the policy issued to 
the defendant by the other company which had 
insured him, had not insured him in respect of 
the vehicle which was involved in the accident 
but had insured him in respect of another vehi- 
cle, it was not covered by s. 95(1) and consequent- 
ly by s. 96(2) of the Motor Vehicles Act 
and that company was not affected by the notice 
issued under s. 96(2) of the Act, and 

that the statutory liability under s, 96 attach- 
ed only to the company with which the car in- 
volved in the accident was insured and thero- 
fore the non-avoidance clause in the policy is- 
sued by the company applied notwithstanding the 
avoidance clause contained therein. 

Held further that as the provisio contained in 
the policy sought to avoid a liability covered by 
s. 956) of the Motor Vehicles Act, it was in- 
effective so far as the plaintiff was concerned. 
PESUMAL v. New Asiatic Ins. Co. 

65 Bom. L.R. (0.C.3.) 705. 


soe 96. See Motor Venicixs Act, 1939, 
65 Bom. L.R. (0.C.3.) 705. 
MUNICIPAL ACT (BOROUGHS) (Bom. XVII 


of 1925), S. 'T3—Whether motor car ‘goods with- 
in s. 73. 
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A motor car is ‘goods’ within the meaning of 
pas of the Bombay Municipal Boroughs Act, 
RATNAGRI MunicrpaL Borouco y. De. SHANTA- 
RAM. 


65 Bom. L.R. 787. 


——S. 94(1)—Scope of s. 94(1) whether lmit- 
ed to point of time when goods chargeable to 
octroi introduced within octroi limits—Non-com- 
pliance of notice calling for information under 
s. 94(1) whether an offence punishable under 
s. 193A, 

The requisitions contemplated by s. (J) of 
the Bombay Municipal Boroughs Act, 1925, can 
‘be made upon any person who has received or 
brought within the octroi limits of a borough 
municipality any goods on which octroi is pay- 
able either at the time when the goods are in- 
troduced within the octroi limits or after they 
have passed into the octroi limits, The scope 
of the section is not limited to a point of time 
when the goods chargeable to octroi are intro- 
duced within the octroi limits of a borough 
municipality. 

Non-compliance ‘with a notice issued by the 
‘Chief Officer calling for certain information under 
s. 94I) of the Act is punishable under s. 193A 


of the Act. 
STATR v. SHRINTWAS. 65 Bom. L.R. 839. 


e 
SS, 104, 105, 112, 113, 113A—Constitu- 
tlon of India, Art. 14—Whether ss. 104, 105 on- 
wards ultra vires art. 14 of Constitution—Power 
.of municipality to file suit under s. 203 whether 
an alternative or additional remedy. 

The provisions of ss. 104, 105, 112, 113 and 
113A of the Bombay Municipal Boroughs Act, 
1925, are not ultra vires art. 14 of the Constitu- 
tion of India. 

The power of the municipality to file a suit 
under s. 203 of the Bombay Municipal Boroughs 
Act, 1925, in lieu of the process under Chapter 
VIII of the Act is an additional power which 
is supplementary to the other power. 

CHENAII v. MUNICIPAL BOR., DHULIA. 
65 Bom. L.R: 521. 


————S, 193A. See MunicrpaL Acr (Bo- 
RouGHS), S. 94(Z). 65 Bom, L.R. 839. 


——S. 203. 

The power of the municipality to file a suit 
under s. 203 of the Bombay Municipal Boroughs 
Act, 1925, in lieu of the process under Chap- 
ter VIII of the Act is an additional power which 
is supplementary to the other power. 

CHBNAJI v. MUNICIPAL BOR., DHULIA. 
65 Bom. L.R. 521. 


MUNICIPAL ACT (CORPORATION) (Bom. HI 
of 1888), S. 36. See BOMBAY MUNICIPAL CORPO- 
RATION PROCEDURE RULES AND REGULATIONS, 
R. 47. 

65 Bom. L.R. (0.C.J.) 494. 


———_—_S. 154—Rateable value of bidlding— 
Whether compensation received by landlord from 
tenants for services or amenities provided by land- 
Jord should be regarded as part of rent. 
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MUNICIPAL ACT (CORPORATION), 5. 134— 
(Contd.) 


To arrive at tho rateable value of a building 
under s. 154 of the Bombay Municipal Corpora- 
tion Act, 1888, the cost of the services or ame- 
nities supplied by the landlord must be disregard- 
ed and, therefore, any compensation which the 
landlord may recetve or may be deemed to receive 
for such services or amenities cannot be regarded 
as part of the rent which forms the basis of rate- 
able value, 

The assesseo had erected some buildings on 
some land owned by him which was at some dis- 
tance from the main road. In order to provide 
proper access for these buildings from the main 
road he had constructed a connecting road which 
was lighted by a number of electric lamps. The 
assesses charged comprehensive rent to the tenants 
of the buildings, During assessment proceedings 
this rent was taken as the basis of assessment. 
The assesses ‘contended that in assessing rate- 
able value of the buildings he should get 
tion for the electric charges paid by him for the 
lamps on the connecting road:— 

Held, that the lamps were not an integral part 
of the premises let to the tenants, and 

that, therefore, the assessee was entitled to the 
deduction for the electric charges paid by him m 
assessing the rateable value of the buildings. 
MANEKLAL v. MUNICIPAL Come. 

65 Bom. L.R. 480. 


———S. 154—Advertisement sign installed on 
terrace of building—Advertiser paying amounts to 
owners of building for such occupation of terrace 
and further sum for preventing owners from 
putting up other advertlsements—Amount earned 
by owners for advertisement whether should be 
taken into account in assessing rateable value of 
building. 

The owners of a building situated at the comer 
of two busy roads in Bombay had entered into 
an agreement with a Company entitling it to 
instal, maintain and display a neon sign on the 
clock tower of the building and ono other ‘sign 
for the purposes of advertisement. Under this 
agreement the owners became entitled to a certain 
amount for actual occupation of a portion of the 
terrace by the neon sign ‘and a further amount for 
preventing the owners or anyone else from put- 
ting up any other advertisement thereon. The 
Municipal Corporation increased the rateable 
value by taking into account the amount earned 
by the owners for the advertisement. On the 
question whether the amount earned by reason of 
the advertisement should be omitted from consi- 
deration in assessing the rateable value:— 

Held, that under s. 154 of the Bombay Muni- 
cipal Corporation Act, 1888, the test is what the 
building is capable of producing and since the 
amount was actually earned by the owners because 
of the situation of the building, the Corporation 
was entitled to take into account the returns 
eamed because of the advertisement in determin- 
ing the annual letting value of the building. 
BOMBAY MUNICIPAL Corp. v. MOTICHAND. 

65 Bom. L-R. 718. 
——_——§. 154—Bombay Race-Courses Licensing 
Act (Bom. II of 1912), Sec. 4—Profit basis method 
employed to find out annual letting value—What 


1963.] 


MUNICIPAL ACT (CORPORATION), S. 154— 
(Contd.) 


expenses could be deducted from gross receipts to 
arrive at annual letting value—Profit method when 
should be applied. 

When the method employed for finding out the 
annual letting value 1s the profit basis, all such 
expenses as are necessary to be incurred for earn- 
ing the gross receipts must be deducted therefrom 
to arrive at the annual letting value. 

The profit method should be applied where the 
„premises are the only place in which the profits 
can be earned and the tenant, considered as the 
hypothetical tenant, the only person likely to earn 
those profits, 

A club beld on lease from a municipal corpo- 
ration some racing grounds for which it paid an 
annual rent. Under the lease during the period 
the grounds were not required by the club for 
iacing purposes they were left open for the use 
of the public. The corporation fixed the annual 
Jetting value by adopting the profit basis and 
after allowing the statutory deduction of 10 per 
cent, under s$. 154 of the Bombay Municipal Cor- 
poration Act, 1888, called upon the club to pay 
the assessment on ‘the basis of this rental value. 
On the question as to what deductions should be 
made towards the expenses while determining the 
profits which the club had made, the club claim- 
ed deductions in respect of inter alia (1) race 
course upkeep and repairs, (2) Totalisator upkeep 
and repairs and (3) licence fees in relation to the 
1ace course paid to the Government under the 
Bombay Race-Courses Licensing Act, 1912:— 

Held, that the expenses for the upkeep of the 
race course and for the necessary repairs to the 
buildings on the racing grounds which the land- 
lord was not required to do, should be deducted 
from the gross receipts, 

that as the Totalisator was a necessary adjunct 
for an efficient race course, the expenses in con- 
nection with it must be deducted out of the gross 
camings as necessary business expenses, and 

that as under s. 4 of tho Bombay Race-Courses 
Licensing Act, the burden to pay the fees is laid 
on the ctub, the entire amount of the licence fees 
should be deducted from the gross receipts. 

R. W. I. TURF CLUB v. MUNICIPAL Commr. 
65 Bom. L.R, 742. 


. 


ROMBAY MUNICIPAL CORPORATION PRO- 
CEDURE RULES AND REGULATIONS, 
R. 47—Bombay Municipal Corporation Act 
(Bom. IH of 1888), Secs. 36, 38, 50—Constitution 
of India, Art. 226—-Nomination paper deposited 
after 5 P.M. but during office hours of Munici- 
pal Secretary—Validity of such nomination paper 
—Construction of Statute-Words “shall” or 
“must” whether imply literal compliance and non- 
compliance renders act invalid. 

Under rale 47 of the Bombay Municipal Cor- 
poration Procedure Rules and Regulations made 
under s. 36 of the Bombay Municipal Corpora- 
tion Act, 1888, non-presentation of the nomina- 
tion paper before 5 P.M. does not render the 
nomination paper invalid. It is sufficient com- 
pliance with the rule if the paper is deposited dur- 
ing office hours with the Municipal Secretary. 

It cannot be always insisted upon that the words 
“shall” or “must” ought necessarily to imply 
literal compfiance and non-compliance must ren- 
der the act invalid or void. In every case it is 
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BOMBAY MUNICIPAL CORPORATION 
PROCEDURE RULES AND REGULATIONS, 
R. 47—(Contd.) 


the duty of the Court to ascertair the intention 
of the framers of the provision with due reference 
to the surrounding circumstances. If the provi- 
sion is not intended to be mandatory, substantial 
complhance is all that is required. 

There may be cases where even though non- 
compliance is not made penal, on a construction 
of the statute with due regard to its object and 
the purpose to be achieved the Court may be con- 
strained to hold that non-compliance would ren- 
der the act invalid. 

Quere: Whether it is possible for any mem- 
be: of the Municipal Corporation of Bombay to 
challenge a ruling of the Mayor by adopting the 
piocedure under art. 226 of the Constitution of 
India. 

MUNICIPAL Corr. y. HasHu ADVANI, 
65 Bom. LR. (0.C.J.) 494. 


MUNICIPAL ACT (CORPORATIONS) (PRO- 
VINCIAL) (Bom. LIX of 1949), S. 16(1}—Consti- 
tution of India, Arts. 226, 227, 329(2)—Whether 
candidate’s failure to sign nomination paper ren- 
ders his nomination myalid—Commissioner 
whether can reject nomination paper on grounds 
other than grounds specified in r. 9(2)(bh)— 
Power of High Court to set aside order of return- 
ing officer before election takes place. 

If a candidate fails to sign his nomination paper 
as required under r. 9(2Xc) of the Election Rules 
contained in Chapter I of the Schedule to the 
Bombay Provincial Municipal Corporations Act, 
1949, Ris nomination will be rendered invalid. 

Under the Bombay Provincial Municipal Cor- 
porations Act, 1949, the Commissioner has the 
power to scrutinise nomination papers and ho can 
also reject a nomination paper not only on the 
grounds specified in clause (h) of mle 9(2) of 
the Election Rules contained in Chapter I of the 
Schedule to the Act, but also on other grounds. 

Ordinarily the High Court will not stay an 
election or pass any order which will result in the 
election being postponed. Where, however, the 
matter is brought before the High Court suffi- 
ciently in advance, where the_matter can be heard 
and disposed of before the polling is due to take 
place and where there 1s an error apparent on the 
face of the record, the High Court can correct 
that error. Therefore, relief should not be refus- 
ed merely because the petitioner can pursue an- 
other remedy by filing an election petition after 
the election is held. Each case should be consi- 
dered on its own facts and where without staying 
or postponing the election it is possible to put 
matters right before the election takes place, it 
may in appropriate cases be desirable to do so. 

The powers of the High Court under arts. 226 
and 227 of the Constitution of India are very wide 
and it is open to the Court to set aside in appro- 
priate cases the order of an officer, which is coo- , 
trary to or not in accordance with law. The High 
Court’s power under art. 226 is not restricted to 
the writs specifically referred to im this article, but 
the High Court has also power to issue to any 
person or authority directions, orders or other 
writs for the enforcement of any of the funda- 
mental rights and for any other purpose. The 
question whether the power should be exercised 
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MUNICIPAL ACT (CORPORATIONS) (PRO- | NEGLIGENCE—(Contd.) 


VINCIAL), S$. 16—(Contd.) 


in any particular case must be decided having 
regard to the facts and circumstances of that case. 
SULEMAN vy. S. B. KULKARNI, 

i 65 Bom. L.R. 123. 


——8. 132 See MUNICIPAL Acr (Corpo- 
RATIONS) (PROVINCIAL), S. 406. 
65 Bom. L.R. 119. 


—S. 406—Schedule, Chapter VIII, Rule 16 
—Whether legality of tax imposed by Municipality 
can be challenged by suit in Crvil Court—Ex- 
pression “tax fixed or charged” in s. 406(1) 
whether covers legality of tax—Applicabilty of 
s. 132(1)(b) and s. 132(2)(b). 

Where a municipality imposes a tax under the 
Bombay Provincial Municipal Corporations Act, 
1949, the Civil Court can entertain a suit chal- 
lenging the legality of the imposition of the tax 
or tho liability of an assessee to pay the tax. 

In 8. 4061) of the Bombay Provincial Munici 
pal Corporations Act, 1949, the words “tax fixed 
or charged” do not cover the vires of the tax or 
the legalrty of the tax which is sought to be levied 
but mean the amount or quantum of tax. 

Under s$. 132 of the Bombay Provincial Munici- 
pal Corporations Act, 1949, if property is not 
directly applied for worship or for charitable pur- 
poso but only its income, that is, the property is 
indirectly applied for such public purpose, it will 
fall within cl. (b) of sub-s. (2) of s. 132 and will 
be liable to general tax. The question in each 
case that must be considered is whether the lands 
or the buildings are directly applied for grorship 
or for charitable purpose so as to be exempted 
from tax under s. 132/1Xb) of the Act. 
BALKRISHNA v. POONA MUNICIPAL Corp. 

65 Bom. L.R. 119. 


———-B. 411. See MUNICIPAL Acr (CoRro- 
RATIONS) (ProvincaL), S 406. 
65 Bom. L.R. 119. 


i. 413. See MUNICPAL Acr (CORPO 
RATIONS) (PROVINCIAL), S. 406. 
65 Bom. L.R. 119. 


MUNICIPALITIES ACT (C. P. & BERAR) (H 
of 1922), 8. 9—Power given ta State Government 
under 3. 9 whether oversteps limits of permissible 
delegation of legislative authority—Vires of s. 9. 

Section 9 of the Central Provinces and Berar 
Municipalities Act, 1922, is ultra vires of the 
powers of the Legislature. 

The power that is given to the State Govern- 
ment under s. 9 of the Act is unguided and un- 
canalised power. That power oversteps the limits 
of permissible delegation of legislative authority, 
and therefore tho whole of s. 9 which makes it 
possible for the State Government to formulate 
an altogether different code for constitution, func- 
tioning and powers of the municipal authority, is 

_ beyond the scope of the Act. 
SUNDARABAI v. THE STATE. 65 Bom. L.R. 821. 


NEGLIGENCE. See Tort, NBGLIGENCE. 


NEGLIGENCE—Motor omnfbus—Barden of 
proof—What must be established by those who 
carry passengers in answer to action in negligence. 


In an action m negligence a t those who 
carry passengers in a car or a bus, they must 
establish that in discharge of their duty to pas- 
sengers they have taken reasonable care which it is 
usual to take or such as reasonable and prudent 
men they should take. It is their duty to see that 
every part of the car or bus which is likely to go 
out of order and create accident is properly 
examined, 

BHURMAL AND Mirra Moror Assoc. %. RAGHU- 
NATH. 65 Bom. L.R. 180. 


NEGLIGENT DRIVING, injuries caused by 
—Particulars required to be given in. 

In cases of injuries caused by negligent driving 
of a motor vehicle particulars of negligent con- 
duct by which the injuries were occasioned are 
required to be given under O. VI, r. 4, of the 
Civil Procedure Code, 1908, e.g. whether the dnv- 
ing was out of a side road into a main road and 
without keeping a proper look out and giving 
warming, whether the car was going at an excessive 
speed, whether there was failure to give wa®ning 
of approach, whether there was failure to have 
the motor car under control and wheher there was 
failure to stop the car when the accident was 
expected. Similarly, regarding the injuries which 
are suffered the’ precise nature of the injuries must 
be stated with necessary particulars. 

Kumar ASHA v. LarsincH. 65 Bom. L.R. 429. 


NOMINATION PAPER, presentation of. See 


` BOMBAY MUNICIPAL CORPORATION PROCEDURE 


RULES AND REGULATIONS, R. 47. 
65 Bom. L.R. (O.C-J.}) 494. 


NOMINEE, of Registrar of Co-operative Societies, 
Whether Court. 

A nominee appointed by the Registrar under 
s 93(1) of the Maharashtra Co-operative Societies 
Act, 1960, is not a Court within the meaning of 
the Contempt of Courts Act, 1952. 

MALABAR HILL Co-op. H Socery Lo v GAUDA. 
65 Bom. L.R. 533. 


NOTICE, validity of. 

When a lease is given to more * than one person 
and there is unity of mterest, enjoyment and 
possession in respect of the leasehold property vis- 
a-vis the landlord, notice to quit given to one of 
these joint tenants is a valid notice to all provid- 
ed such a notice was intended to be notice to all 
the joint tenants. 

RaMUBAI v. JIYARAM SHARMA.65 Bom. L.R. 47. 


PARSI MARRIAGE AND DIVORCE ACT 
(III of 1936), S. 40—Whether Act deals with ques- 
tions of titles to properties and property owned 
or alleged to be owned as co-owners beween hus- 
band and wife—Matrimonial home—Question 
of, how to be decided. 

The Court constituted under the Parsi Marnage 
and Divorce Act, 1936, does not deal with ques- 
tions of titles to properties and questions arising 
between a husband and wife as co-owners of pro- 
perties except only in respect of joint properties 
presented at or about the time of marriage. In 
respect of other questions or title to property 
and/or property owned or alleged to be owned 
as co-owners between husband and wife and other 
reliefs in respect of such property, so far as the 
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TARSI MARRIAGE AND DIVORCE ACT, 
5. 40—(Contd:) 


town and island of Bombay and/or Greater Bom- 
bay is concerned, the same must be disposed of 
by ordinary Crvil Courts, ie. either the High 
Court, the City Crvil Court or the Court of Small 
Causes. 

Whilst deciding the question about the matn- 
monial home between a Parsi Zoroastrian husband 
and wife ghe observations of Lord Justice Den- 
Jing in the case of Bendall v. McWhirter ([1952] 
2 Q.B. 466 at p. 477), must always be borne in 
mind. Wherever it is practicable, it would be 
the duty of the Court to see that the wife is not 
thrown out of the matrimonial home. This, how- 
ever, does not mean that the husband must be 
ordered to be ejected out of the matrimonial home 
unless he is guilty of extreme cruelty and other- 
wise undeserving, 

Banoo v. Jat C. DARUWALLA. 
65 Bom. L.R. (0.C.J.) 750. 


~——-——§. 42, See PARSI MARRIAGE AND DIVORCE 
Aci? 1936, S. 40. 65 Bom. L.R. (O.C.J.) 750. 


PARTITION, whether transfer. 

Partition is not a transfer within the meaning 
of s. 38(7) of the Bombay Tenancy and Agricul- 
tural Lands (Vidarbha Region and Kutch Area) 
Act, 1958. 

SHRIKRISHNA NINAII v. NAMDEO. 
65 Bom. L.R. (F.B.) 251. 


` PAYMENT OF WAGES ACT (IV of 1936}~ 
Contempt of Courts Act (XXXII of 1952), Sec. 3 
—Payment of Wages (Procedure) Rules, 1937— 
Indian Evidence Act (I of 1872), Sec. 3—Indian 
Penal Code (XLV of 1860), Sec. 19——Authority 
under Payment of Wages Act whether a Court 
within Contempt of Courts Act—Whether High 
Court can take cognizance of contempt of such 
Authority--Application to take action for con- 
tempt on report by Authority whether should be 
supported by affidavit—Counsel under instructions 
from his chent alleging fraud and dishonesty 
against Court whether can escape responsibility 
for contempt. 

An Authority constituted under the Payment 
of Wages Act, 1936, ıs a Court within the mean- 
ing of the Contempt of Courts Act, 1952. 

The Authority under the Payment of Wages 
Act is a Court subordinate to the High Court 
within the meaning of s. 3 of the Contempt of 
‘Courts Act and the High Court can, therefore, 
take cognizance of contempt of such Authority. 

Where an application to take action under 
the Contempt of Courts Act is made on a report 
made by the Authority constituted under the 
‘Payment of Wages Act, it is not essential that 
it should be supported by an affidayit. 

A plea of justification in contempt proceed- 
ings itself aggravates contempt. 

A counsel appearing for a client has a 1es- 
ponsibility in cases where his chent wants him 
to allege fraud and dishonesty on the part of 
the Court in the discharge of its judicial func- 
tions, and has to exercise due care in such mat- 
ters and cannot escape the responsibility simply 
by saying that what has been done was under 
instructions from his client. 

Keg A. MASTER v. A. G. KOTWAL. ` 
65 Bom. L.R. 131. 


GENERAL INDEX. 


921 


PAYMENT OF WAGES ACT S. 18—Applica- 
tion for payment of wages beyond prescribed 
perod—Whether question of condonation of de- 
lay can be considered with merits of application 
for payment of wages—Meaning of word ‘‘satis- 
fies’ in second proviso to s. 15(2)—Whether 
opposite party to be given hearing by Authority 
when deciding question of condonation of delay 
in filing application for payment of wages. 

An application under s. 15(2) of the Payment 
of Wages Act, 1936, filed beyond the period of 
limitation mentioned in the first proviso to that 
section can be entertained under s. 15(3) of the 
Act, only after it has been admitted by the rele- 
vant Authonty under the second proviso to 
s. 15(2) after recording his satisfaction about the 
sufficiency of the alleged cause for delay. 

Therefore, on receipt of an application for 
payment of wages beyond the prescribed period 
of limitation, the Authority concemed must satis- 
fy itself that there was good and sufficient cause 
for making the application beyond the period 
of one year and then pass an order admitting 
the application before proceeding to deal with 
it on merits, The requirement in the second 
proviso to s. 15(2) of the Act that the Authority 
has to be “satisfied” means that the Authority 
has to apply its mind to the question and come 
to a conscious decision before being so satisfied. 
It ıs not a merely clerical or routine matter. 

It is necessary for the Authority concerned to 
give hearing to the opposite party before decid- 
ing the question of limitation and condonation 
of delay and before admitting the application 
for hearing under the second proviso to s 15(2) 
of the Act 
Harr RaTIF y. ABDUL RASHID. 

65 Bom. L.R. 401. 


———S. 15. See Factories Acr, 1948, S. 79. 
65 Bom. L.R 429. 


PENAL ACTION, determination of. 

Whether an action is or is not penal 1s not to 
be determined by the label given to it. If the 
result of the action leads to penal consequences 
for the Government servant and makes him 
suffer pecuniary loss then such act must amount 
to punishment. 

VASANT RAGHUNATH y. STATE. 65 Bom. L.R. 54. 


PENAL CODE (Act XLV of 1860), S. 34— 
Three of four named accused charged wider s$. 302 
read with s. 34 acquitted—Whether remaining 
accused could be convicted under s, 302 read with 
8s. 34—Common intention, what ıs, within $. 34. 

When three of the four named accused, who 
are charged under s. 302, read with s. 34 of 
the Indian Penal Code, 1860, are acquitted, the 
Court cannot convict only one of the accused 
on the basis of constructive liability. 

Common intention within the meaning of s. 34 
of the Indian Penal Code implies a pte-arranged 
plan and the criminal act is done pursuant to 
the pre-arranged plan. The said plan may also 
develop on the spot durmg the course of the 
commission of the offence; but the crucial cir- 
cumstance is that the said plan must precede 
the act constituting the offence. Therefore, be- 
fore a Court can convict a person under s. 302, 
read with s. 34 of the Code, it should come to 
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a definite conclusion that the said person had a 
prior concert With one or more other persons, 
named or unnamed, for committing the said 
offence. 
KRISHNA GOVIND v. STATE. 

65 Bom. L.R. (S.C.) 789. 


———S. 120B—Criminal Procedwe Code (Act 
FV of 1898), Secs. 196A, 222, 236—Whether s. 
120B, Indian Penal Code, applies to those who 
continue to be parties during the entire period 
of conspiracy—Particulars as to t place 
where conspiracy entered into whether must be 
given, 

Section 120B of the Indian Penal Code ap- 
plies to those who are members of the conspi- 
lacy durmg its continuance. Section 120B can- 
not be exclusively read to mean whoever has 
been or had been party to a criminal conspi- 
tacy shall be punished as if the offence was com- 
mitted. It has to be treated as a continuing 
offence and whoever is a party to conspiracy, 
during the period for which he is charged is 
hable under that section 

Direct evidence of conspiracy 1s almost an 
impossibility and it is in a rare case only that 
there is direct evidence of the place where cons- 
piracy is entered into. In almost every case, 
such conspiracies aie to be inferred from the 
subsequent conduct of the parties having regard 
to all the circumstances of the case and it 1s 
not, therefore, possible to give particulars as to 
the exact place where a conspiracy was entered 
into. 

65 Bom. L.H. 864. 


ABDUL Kapar v. STATE. 


———8.  448—Accused Vice Chairman of 
School Committee entering school premises and 
beating students attending school—Accused on 
being reprimanded by head-master, abusing and 
aitempling to assault latter—Conviction of ac- 
cused under s. 448 whether sustainable. 

The accused was a Vice-Chairman of the Com- 
mittes of a municipal school and the complain- 
ant was the head-master of the school. The 
nephew of the accused who was studying in the 
school had a quarrel with two other boys in 
the school and one day the accused came to 
the school during the absence of the head-master 
and beat the two boys. When the head-master 
1eturned he was informed about this incident 
and he reprimanded the accused, who was still 
on the school premises, on his behaviour. The 
accused thereupon started abusing the head- 
master, attempted to use physical force against 
him and threatened that he would harm him as 
soon as he came out of the school premises. 
The accused, on these facts, was prosecuted and 
convicted under ss. 448 and 506 of the Indian 


‘ Penal Code, 1860. On the question whether the 


“ conviction of the accused under s. 448 was sus- 
tainable: — 

Held, that as the accused had entered the 
school premises, which were in possession and 
control of the head-master, with the avowed pur- 
pose of giving a thrashing and he had actually 
beat the two boys and further that he had insult- 
ed the head-master by abusing him and he also 
wanted to beat him. proved criminal intention 


on the part of the accused which made the tres- ' 
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in the meaning of ss. 441 and 442 of the Indian 
Penal Code, and 

that, therefore the conviction of the accused 
under s. 448 of the Code was proper. 
STATE y. TANBA SADASHIO 65 Bom. LR. 477. 


“POLITICAL PURPOSE”, 
Trusts Acr, 1950, S. 9(4). 
65 Bom. LR. ($C) 349. 


See BOMBAY PUBLIC 


“POWER”, meaning of. See EMPLOYBES STATE 
Insurgance Act, 1948, S. 2(12). 
65 Bom. L.R, 701. 


PRACTICE—(Civil)—Disciplinary authority. 

The disciplmary authonty empowered to take 
action under the Central Civil Services (Classifi- 
cation, Control and Appeal) Rules, 1957, is ex- 
pected to act in a quasrjudicial manner. In alt 
questions before it, the matter must be consi- 
dered judicially and the rules of natural justice 
and strict comphance with the provisions of the 
progedure of enquiry must be insisted upon. 
The disciplinary authority has to apply its mind 
to the record of the inquiry which includes the 
written statement of defence, the oral evidence 
taken in the course of the enquiry, the docu- 
mentary evidence considered in the course of 
the enquiry, the orders, if any, made by the dis- 
ciplinary authority and the mquiring authority 
in regard to the inquiry, a report setting out tbe 
findings on each charge and the reasons there- 
for. The disciplinary authority 1s not entitled 
to act on any material which is not included in 
the record. If the disciplinary authority is re- 
quired to take into consideration any directives 
or instructions so called, secret or otherwise, 
they must form a record of the mquiry. 

Where the disciplinary authority took or were 
required to take into consideration and ect upon 
some secret directives, which were not included 
in the record of the inquiry, in the matter of 
disciplinary action and punishment to be meted 
out under the Central Civil Services (Classifica~ 
tion, Control and Appeal) Rules, such authority 
cannot be said to have acted in due conformity 
with the principles of natural justice and with- 
out bias, and, therefore, any action taken by 
the authority under the Rules: would be against 
the letter as well as the spint of the enquiry which 
is made sacrosanct under art. 311 of the Con- 
stitution of India. 

RAMRAO v. ACCOUNTANT GENERAL. 
65 Bom. L.R, 65. 


—— High Court—Agreement relating to trial 
of disputes by particular Courts how far enforced. 

The High Court has always inarily pro- 
ceeded to enforce the agreements relating to trial 
of disputes by particular Courts. 
with applications for specific enforcement of suctr 
agreements, ‘the Court has in its discretion 
granted stay of suits filed in breach of such 
agreements. There are, however, cases where 
in spite of such agreements, having regard to the 
hardship involved and difficulties of balance of 
convenience the Court has not enforced such 
agreements and refused to grant stay. In each 
case, therefore, the Court would have to consi- 


pass committed by him a criminal trespass with- | der the hardship involved and where the balance 
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of convenience lies. The Court ın its discretion 
would be entitled either to refuse stay or grant 
the same on consideration of such matters. 
New Great Ins. Co. v. AKTISELKABBT ETC. 

65 Bom, L.R. 487. 


———High Court, Election matter. 

Ordinarily the High Court will not stay an 
election o® pass any order which will result in 
the clection being postponed. Where, however, 
the matter is brought before the High Court 
sufficiently in advance, where the matter can be 
heard and disposed of before the polling is duc 
to take place and whete there is an error appa- 
rent on the face of the record, the High Court 
can correct that error. Therefore, rchef should 
not be refused merely because the petitioner can 
pursue another remedy by filing an election 
petition after the election is held. 
should be considered on its own facts and where 
without staying or postponing the election :t is 
posqgble to put matters right before the election 
takes place, ıt may in appropriate cases be de- 
sirable to do so. 

SULEMAN v. S. B. Kut Karnt. 
65 Bom. L.R. 123. 


——-——~-Principles of justice, equity and good 
conseuce. 

In the absence of statutory or customary law 
applicable in a case, Courts in India must be 
guided by the principles of justice, equity and 
good conscience 
EASTERN M. C. LYD. v. PREMIER AUTO. 

65 Bom. E.R. 183. 


————_Tribonal, objection to forisdiction. 
Tribunals should be well advised to bear in 
mund that, whenever any objection to the juns- 
diction of' the Tribunal is raised by one party or 
the other and the tribunal decides that question 
as a preliminary issue the finding as to the juris- 
diction or want of it must be followed by reasons. 
BaALLaRPUR COLLIERIES v. STATE IND. Count. 
65 Bom. L.R. 556, 


PRACTICE (Criminal)—Presidency Magistrates 
in Greaker Bombay. 

Presidency Magistrates ın Greater Bombay may 
issue medtice to accused persons to show cause 
why process should not be issued against them 
in respect of the complaints presented to them, 
though this practice is not stnctly authorised by 
the provisions of s. 202 of the Cnminal Proce- 
dure Cudo. 

HIRALAL GuLABCHAND v. SIATE 
65 Bom. L.R. 765. 


Retrial, 

An oder for retrial of a criminal case is made 
in exceptional cases, and not unless the appellate 
Court is satisfied that the Court trying the pro- 
ceeding had no jurisdiction to try it or that 
tho trial was vitiated by senous illegalities or ir- 
1egularities or on account of misconception of the 
nature of the proceedings and on that account 
in substance there had been no real trial or that 
the prosecutor or an accused, was, for reasons 
over which he had no control, prevented from 
leading or tendering evidence material to the 
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charge, and in the interests of justice .the appel- 
late Court deems it appropriate, having regard 
to the circumstances of the case, that the ac- 
cuscd should be put on his trial again. An order 
of retrial wipes out from the record the earlier 
proceeding, and exposes the person accused to 
another trial which: affords the prosecutor an 
opportunity to rectify the infirmities disclosed in 
the earlier trial, and will not ordinarily be coun- 
tenanced when it 1s made merely to enable the 
prosecutor to lead evidence which he could but 
has not cared to lead either on account of in- 
sufficient appreciation of the nature of the case 
or for other reasons. 

Uxsa KHAN, v.. STATE. 65 Bom. L.R. (S.C.) 793. 


PRE-EMPTION ORDER passed by Revenue: 
Officer in case of intended sale of interest of joint 
Hindu family—Suit by members of such family 
to challenge nght of manager to bind them by 
such suit—Whether such suit barred under s. 105, 
Central Provinces Tenancy Act (I of 1920). 

A suit brought by the members of a jomt Hindu 
family in a Civil Court to challenge the right of 
the manager to bind them by an intended sale, 
in respsct of which an order of pre-emption has- 
been passed by a Revenue Officer under Centrat 
Provinces Tenancy Act. 1920, is not barred by 
reason of the provisions contained in s. 105 of 
the Act. 

KESHAORAO v. GUNWANTRAO. 65 Bom. LR. 499. 


PRESIDENCY SMALL CAUSE COURTS ACT 
(XV of 1882), 9. 41—Bombay Rents, Hotel and 
Lodging House Rates Control Act (Bom. LYU 
of 1947), Sec. 28—Consent order in proceedings” 
under s. 41 of Act XV of 1882 whereby sub- 
tenant to vacate premises with liberty to file de- 
claratory suit regarding his right of sub-tenancy 
against tenant—Sut for declaration and injpune- 
tron filed by sub-tenant in Bombay City Civil’ 
Court—Whether Court can entertain sint. 

In proceedings commenced under s. 41 of the 
Presidency Small Cause Courts Act, 1882, by the 
plamtif tenant against the defendant who claim- 
ed to be his sub-tenant, a consent order was made 
whereby the defendant had to vacate the premises 
in four months with liberty within this period’ 
to file a sut for declaration regarding his right 
of sub-tenancy in the premises. The defendant 
then instituted a suit against the plaintiff in the 
Bombay City Civil Court for a declaration that 
he was a sub-tenant of the premises and for an 
injunction restraining the plaintiff from executing 
the order obtained by him under s. 41 of the 
Presidency Small Cause Courts Act. On the 
question whether the Bombay City Civil Court 
had jurisdiction to entertain the suit:— 

Held, that the suit fell within the jurisdiction of 
the special Court created under s. 28 of the 
Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, and the Bombay City Crvil. 
Court had no jurisdiction to entertain it, and 

that the special Court had jurisdiction to grant, 
the injunction and also to make the declaration. 

The special provisions of s. 28 of the Bombay 
Rents, Hotel and Lodging House Rates Control 
Act, 1947, over-ride those of the Presidency Smal? 
Cause Courts Act, 1882, pro tanto notwithtstand- 
ing the fact that in ss. 47 and 48 of the latter 
Act the High Court and the Bombay City Civili 
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Court have been refened to m express words. 
These sections are procedural sections and the 
special Act is entitled to affect these sections 
even though the Presidency Small Cause Courts 
Act is a Central Act. 
RaMKISHORE v. VIJAYABAHADURSINGH. 

65 Bom. L.R. 712. 


PREVENTION OF CORRUPTION ACT (II of 
1947), S. 4—Indian Evidence Act (I of 1872), Sec. 
114—Presumption raised under s. 4 of Act Il of 
1947 whether can be rebutted by reasonable and 
probable explanation given by accused—When 
Supreme Court can interfere. with view of High 
Court on question whether presumption of law 
or fact stands rebutted by evidence or material 
on recard—Burden resting on accused where pre- 
sumption raised under s. 114, Indian Evidence Act, 
as distinguished from burden resting where pre- 
sumption raised under s. 4 of Prevention of Cor- 
ruption Act. 

To rebut the presumption raised against an 
accused under s. 4 of the Prevention of Corrup- 
ton Act, 1947, ıt is open to him to show that 
though money received by him was not due to 
him as legal remuneration it was legally due to 
him in some other manner or that he had re- 
ceived it under a transaction or an arrangement 
which was lawful The burden resting on the 
accused person in such a case would not be as 
Tight as it is where a presumption is raised under 
s. 114 of the Indian Evidence Act, 1872, and 
cannot be held to be discharged merely by pason 
of the fact that the explanation offered by the 
accused is reasonable and probable. It must 
further be shown that the explanation is a true 
‘one, Unless, therefore, the explanation 1s sup- 
ported by proof, the presumption created by s. 4 
-of the Act cannot be said to be rebutted. 

The question whether a presumption of law 
or fact stands rebutted by the evidence or other 
material on record is one of fact and not of law 
and the Supreme Court is slow to interfere with 
the view of facts taken by the High Court. It 
will, however, be open to the Supreme Court 
to examine the evidence for itself where the High 
‘Court has proceeded upon an erroneous view as 
to the nature of the presumption or where the 
assessments of facts made by the High Court is 
manifestly erroneous. 

DHANVANTRAI y. STATE 65 Bom. L.R. (S.C) 332. 


PUBLIC CARRIERS, liability in respect of 
goods. 

Public carriers holding a permit under the 
Motor Vehicles Act, 1939, are liable as insurers 
` of goods and they are responsible for any in- 
7. jury caused to the goods delivered to them, how- 
ever caused, except only by act of God or action 
‘of alien enemies. No proof of negligence is in 
wach a case needed and the defendant has to 
establish the exception. 


“HUSSAINBHAL v. MOTILAL. 65 Bom. L.R. 152. 


PUBLECS SERVANT, conduct of. See CENTRAL 
Crvi. SERVICES (SAFEGUARDING OF NATIONAL 
Securniy) Rutzs, 1953, RR. 3, 4. 

6 Bom. L.R. 48. 


i 


THE BOMBAY LAW REPORTER. 


[VOL. LXV. 


RATEABLE VALUE. 

To arrive at the rateable value of a building 
under s. 154 of the Bombay Municipal Corpora- 
tion Act, 1888, the cost of the services or ame- 
nities supplied by the landlord must be disregard- 
ed and, therefore, any compensation which the 
landlord may receive or may be deemed to re- 
ceive for such services 01 amenities cannot be 
regarded as part of the rent which forms the 
basis of rateable value. 

MANEKLAL yv. MUNICIPAL COMMR. 
65 Bom. L.R. 480. 


REGISTRATION ATT (XVI of 1908), Bec. 35— 
Central Provinces and Berar Registration Rules, 
1939. Rule 36—Expression “execution” in s. 
35(1) & 35(3) of Act and in r. 36 whether means 
merely signed—Document purporting to be a 
sale-deed signed by executants—Executants stating 
before Sub-Registrar that they had only signed it 
as bond in renewal of old debts—Whether state- 
ment of executants amounts to admission of exe- 
cution under s. 35(1) of Act or r. 36 of Rules 
—Rule 36 whether ın conflict with s. 35—Con- 
struction of statute—Two provisions in a staile 
-—Wheher Court entitled to ignore one povl- 
ston because it thinks of less value than the 
other. 

The expression “execution”? of a document used 
in s. 35(/) and 35(3) of the Indian Registra- 
tion Act, 1908, and r. 36 of the Central Provinces 
and Berar Registration Rules, 1939, connotes the 
knowledge of the contents of the document at 
the time when the signature is made on it. 

Where the document was a sale-deed according 
to the plaintifis but the defendants before the 
Sub-Registrar did not admit that they had signed 
it as a sale-<deed and were saying on the contrary 
that they had only signed the document as a bond 
in renewal of the old debts and that their signa- 
ture was obtained by the plaintiffs through fraud 
without letting them know the contents of the 
document as being a sale-deed, 

Held, that under these circumstances the state- 
ment of the defendants before the Sub-Registrar 
did not amount to an admission of execution 
either under r. 36 of the Central Provinces and 
Berar Registration Rules or under s. 35(1) of the 
Indian Registration Act, but must be treated as 
a denial of execution under s. 35(3) of the Act 
as the defendants had denied the execution of 
the document as a sale-deed. 

Rule 36 of the Central Provinces and Berar 
Registration Rules only covers cases which are not 
provided for by s. 35/1) and/or s. 35(3) of the 
Indian Registration Act and it is not at all in con- 
flict with s. 35 of the Act or any parts thereof. 

Once the Legislature has passed a law, it is the 
duty of the Court to consider the entire law and 
to apply it. There can be occasions where there 
may be a necessity of considering two provisions 
together but there would not be any question of 
ignoring one provision, because the Court thinks 
that it has less value than some other provision in 
the main Act. 

KisHNU GHANSHYAM v. MAROTI. 
65 Bom, L.R. 578. 


REGISIRATION OF ELECTORS RULES, 
1960, R. 30. 

The expression “local authorities’ constituency” 
in r. 30 of the Registration of Electors Rules, 1960, 
does not refer to elections to a panchayat consti 


. 
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REGISTRATION OF ELECTORS RULES, 
R. 30—(Contd.) 


tuency but to a special seat from which persons 
ate elected to the assembly from among local 
authorities. It does not deal with local authorities 
but with local authonties’ constituencies. 
Fanu v. Civil JUDGE, HINGANGHAT. 

65 Bom. LR. 755. 


REP ENTATION OF THE PEOPLE ACT 
{XLII of 1951), S. 21 See BOMBAY VILLAGE 
PancuHayats Act, 1959, Ss. 12 & 13. 

65 Bom. L.R. 755. 


——_—_—— 8, 23. See BOMBAY VILLAGE PANCHAYATS 
Acr, 1959, Sa. 12 & 13. 65 Bom. L.R. 755. 


———~—8. 33—Conduct of Election Rules, 1961. 
Rule 4; Form 2B—Whether necessary to enter 
surname of candidate in nomination form presented 
under s$. 33(1)—Defect in nomination paper not 
affecting identity of candidate whether substantial 
defect within s. 36(4)—One deposit made for elec- 
tidh petition filed by more than one petitioner 
whether sufficient comphance with requirements 
of $. 117. 

Form 2B prescnbed by the Conduct of Elec- 


uon Rules, 1961, does not require that the surname 


of the candidate should be mentioned therein. 
Therefore, a nomination form presented under 
s. 33(1) of tho Representation of the People Act, 
1951, which does not contain the surname of thd 
candidate is not thereby rendered invalid. 

Tf the identity of the candidate is once establish- 
ed any other defects in the nomination form not 
affecting the identity would be clerical or techni- 
cal defects and not substantial defects within the 
meaning of s. 33(4) of the Representation of the 
People Act. 

Though there may be more than one petitioner 
to an election petition, so long as one deposit is 
made for the election petition, the election peti- 
tioners would comply with the requirements of s 
117 of the Representation of the People Act. 
Namprao CHIMNAJI v. GOVINDDAS. 

. 65 Bom. L.R. 843. 


———_—-§. 36. See REPRESENTATION OF THE 
Paorre Act, 1951, S. 33. 65 Bom. L.R. 843. 


—————8. 100/1(d)—-Conduct of Election Rules, 
1961. Rule 35 (4)—Voting papers improperly 
refused—Whether such papers can be referred to 
to decide whether election materially affected by 
refusal—Error regarding proper surname in elec- 
toral roll whether a clerical error within r. 35(4). 

Voting papers which are mproperly refused 
by the Presiding Officer can be referred to foi 
the purpose of deciding under s, 100/7 Xd) of the 
Representation of the People Act, 1951, whether 
the result of the election has been materially 
affected by such refusal. 

Where instead of the proper sumame of a 
voter another surname is written in the electoral 
toll but the other particulars regarding him tally 
with those given in the electoral roll, under rule 
35(4) of the Conduct of Election Rules, 1961, such 
‘an error regarding his surname would be a mere 
clerical error and the voter would be entitled to 
vote. 

SAKHARAM VITHOBA v. SHANKAR BABAJI. 
65 Bom. LR. 780. 
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REPRESENTATION OF THE PEOPLE ACT, 
S. 115—Order dismissing application made under 
s. ll5—Whether such order appealable under 
s. LIGA. 4 

An order passed by the Election Tribunal dis- 
missing an application for substitution made 
under s, 115 of the Representation of the Peoplo 
Act, 1951, is not appealable to the High Court 
under s. 116A of the Act. 
VITHALRAO v». M. K. Josani. 65 Bom. L.R. 599. 


———8. 115—Expression “Compliance with 
the conditions of section 117 as to security” in 
s. 115 whether means compliance with every term 
or provision of s. 117-—Whether deposit towards 
security under s. 115 to be made at the time of 
application for substitution. 

For the purposes of s. 115 of the Representa- 
tion of the People Act, 1951, the condition as to 
security which s 117 lays down is substantially that 
two thousand rupees shall have been deposited 
as security for costs of the petition and nothing 
more, Therefore, what has to be complied with 
under s. 115 is the condition contained in s. 117 
relating to security and not necessarily every term 
or provision thereof. The manner of furnishing 
the security is not made plenary by s. 115. 

Under s. 115 read with s. 117 of the Act, it is 
not essential that the deposit towards security con- 
templated in s. 117 should be made at the time 
of the presentation of the application for substi- 
tution. Section 115 requires that the deposit 
should be made only at the time the petitioner 
being entitled to be substituted is so substituted. 
VITHALRAO RayaraM v. M, K. Josuy. 

65 Bom. L.R. 612. 


° 
———-S. li6À. See REPRESENTATION OF THE 
Peopre Act, 1951, S. 115. 65 Bom LR. 599. 
————-S. 117. See REPRESENTATION, OF THE 


Pgopte Act, 1951, S. 115. 65 Bom. L.R. 612. 


————S. 117. See REPRESENTATION, OF THE 
PEOPLE Acr, 1951, S. 33. 65 Bom. L.R. 843. 


RES JUDICATA. 

Tf the final decision in any matter at issue bet- 
ween the parties 1s based by a Court on its deci- 
sions on more than one point—cach of which by 
itself would be sufficient for the ultimate decision— 
the decision on each of these points operates as 
res judicata between tho parties. 

VITHAL YESHWANT v. SHIKANDARKHAN. 
65 Bom. L.R. (S.C.) 321. 


RETRIAL, order of, in criminal cases. 

An order for retrial of a criminal case ts made 
in exceptional cases, and not unless tho appellate 
Court is satisfied that the Court trying the pro- 
ceeding had no jurisdiction to try it or that the 
trial was vitiated by serious ilegalities or irregu- 
larities or on account of misconception of the 
nature of the proceedings and on that account in 
substance there had been no real trial or that the 
prosecutor or an accused was, for seasons over 
which he bad no control, prevented from leading 
or tendering evidence material to the chargo, and 
in the interests of justice the appellate Court 
deems it appropriate, having regard to the cir- 
cumstances of the case, that the accused should 
be put on his trial again. An order of re-trial 
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wipes out from the record the earlier proceeding, 
and expdses the person accused to another trial 
which affords the prosecutor an opportunity to 
rectify the infimmties disclosed in the earher 
trial, and will not ordinarily be countenanced when 
it is made merely to enable the prosecutor to lead 
evidence which he could but has not cared to 
lead either on account of insufficient apprecia- 
tion of the nature of the case or for other reasons. 
Urna KHAN v. STATE. 65 Bom. L.R. (S.C.) 793. 


RIGHT TO APPEAL under Constitution. 

Under arts. 132, 133, 134 and 136 of the Con- 
stitution of India, the proceedings before tho 
High Court are either civil, cmmunal or other 
proceedings. In respect of any of these 
proceedngs, the parties have a right to appeal, if 
the case involves substantial question of law as 
to the interpretation of the Constitution. If no 
question as to the interpietation of the Constitu- 
tron is involved then the parties have, as of right, 
a right of appeal if the proceedngs are either 
civil or criminal, provided the respective condi- 
tions mentioned in arts. 133 and 134 are satisfied. 
In other cases an appeal can go to the Supreme 
Court only if the Supreme Court grants special 
kavo under art. 136, in civil cases, criminal cases, 
income-tax cases and in a vanety of other cases 
which comes before any Court or tribunal. 

J. P. SHARMA y. PHALTAN SUGAR WORKS LTD. 
65 Bom. L.R. (0.C.J.) 688. 


SALE OF GOODS ACT (II of 1930), $. 16— 
Sale of Goods Act, 1893 [56 & 57 Vict. Ch. 71], 
Sec, 14(1)—Whether s. 16(1) applies to sftcsfic 
goods sold at counter—Reliance by purchaser on 
skill and judgment of seller when can be inferred 
Applicability of proviso to s. 16(1)—Tort— 
Negligence—Whether remedy by way of damages 
available against manufacturer causing monetary 
loss by supply of sub-standard article—Defect in 
manufacture whether furnishes proof of negli- 
gence without more—Principles of ‘English law 
of torts when applicable in India. 

Section 16(1) of the Indian Sale of Goods Act, 
1930, applies to specific goods sold at the counter 
provided that the purchaser relics upon the skill 
and judgment of the seller. Under s. 16/21) the 
reliance by the purchaser on the skill and judg- 
ment of the seller may even be mferred from the 
communications by the purchaser of the particu- 
lar purpose for which the goods were purchased 
and need not be supported hy positive evidence. 
For the applicability of s. 1&7) it is not necessary 
that the purchaser must exclusively rely on tho 
skill and pidgment of the seller. 

The proviso to s. 16/1) of the Act does not 
apply in cases where there is an express represen- 
tation as to the fitness of an article for any parti- 
cular purpose 

Remedy by way of damages in tort extends to 
a negigent manufacturer causing monetary loss 
by the supply of a sub-standard article. Negli- 
gence is a question of fact which must be proved 
by the plaintiff as any other fact; but in some 
cases the defect itself may furnish the proof. 

In the absence of statutory or customary law 
applicable in a case, Courts in India must be guid- 
ed by the princinies of justice, equity and good 
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conscience. If a particular principle does not 
depend upon any technicality of English law and 
1s applicable to conditions in India then it is usual 
to apply the principle. 
Eastern M. C. LTD. v. PREMIER AUTO. 

65 Bom. L.R. 183. 


SEA CUSTOMS ACT (VIII of 1878), S. 167(8) 
—Person in possession of smuggled goods but 
not concerned in their importation—Whether 
such goods can be confiscated under s. 167(8) 
Question whether belief of officer effecting seizure 
that goods were smuggled, jusficiable. 

Under s. 167(8) of the Sea Customs Act, 1878, 
as soon as it is shown that certain goods have 
been imported contrary to the statutory prohibi- 


~ 


tion or restriction, they are liable to confiscation « 


and the confiscation of the said goods is not bas- 
ed on the fact that they are necessarily found 
with a person who was concerned with their im- 
portation. 

Under s. 178A of the Sea Customs Act, 1878, 
the Court in dealing with a question as to wheter 
the belief in the mind of the officer who effected 
the seizure of the goods that they wero smuggled 
goods was reasonable or not, all that the Court 


can consider is whether there was ground which ° 


prima facie justified the said reasonable betief. 
Puxaray v. D. R. KOHLI. 

65 Bom. L.R. (9.C.} 281. 
\ 


—S, 167391}—Person acquiring possession 
etc. of smuggled goods but who is not the smuggler 
—Whether intent to defraud Government of duty 
or evade any restriction as to import can be at- 
tributed to such person—Government whether can 
seize uncustomed goods at any time after their 
import and recover duty. 

Under s. 167/81) of the Sea Customs Act, 1878, 
an intent either to defrand the Government in res- 
pect ot duty or to evade any prohibition or res- 
tniction in force as to import cannot be attributed 
to a person who acquires possession or who is 
concerned in carrying, removing, depositing, har- 
bouring, keeping or concealing any goods long 
after they were smuggled and who is not the 
smuggler himself or one interested in the smuggler. 

There is no general provision enabling the 
Government to seize uncustomed goods at any 
time after their import and to recover the duty 
which was payable thereon at the time of import. 
ICCHALAL yv STATE, ; 
65 Bom. L.R. 468. 


—————S. 178. See Sea‘ Customs ACT, 1878, 
S. 167(8). 65 Bom, L.R. (S.C.) 281. 


SPECIFIC RELIEF ACT (I of 1877), 8. 12(c}— 


Agreement for sale of property—Subsequent pur- - 


chasers of property having full knowledge of such 
prior agreement—Party to agreement seeking spe- 
cific performance thereof—Whether subsequent 
purchasers competent to urge that only monetary 
decree should be passed in favour of such party. 

Sections 21(a) and 12(c) of the Specific Relief 
Act, 1877, are only for the benefit of the promi- 
SOT, SO that the property which is the subject-mat- 
ter of the agreement for sale may be saved for 
him and not for the benefit of subsequent pur- 
chasers from him, particularly when they had pur- 
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chased the property with full knowledge of the 
prior agreement by the vendor-promisor. 
ABDUL KAYUM v. DAMODIIAR. 

65 Bom. L.R. 585. 


———8. 21fa). See Specrmic RELEF ACT, 
1877, S. 12c). 65 Bom. L.R. 505. 


———_—§, 27. See BERAR LAND REVENUB CODE, 
1928, S. 174. 65 Bom. L.R. 229. 


SUB-TENANT. See Bompay RENTS, HOTEL AND 
Loparne Houss RATES CoTroL Act, 1947, S. 15. 
65 Bom. L,R. 149. 


SUPERIOR HOLDER, meaning of. 

Superior holder contemplated by the Bombay 
City Land Revenuo Act, 1876, does not mean a 
person having the' highest title to land derived 
from tho Govemment or the Provincial Govern- 
ment, as if it were the owner of the land in fact 
did in law and had granted it to some person on 
some tenure. It means a person having the 
highest title to land among several claimants 
thereto, and for the purpose of payment of land 
levenue in-respect of such land such person would 
hold the land ‘under the Government’ or ‘under 
the Provincial Government’ by virtue of its pre- 
rogative right to be the owner of all lands within 
its territory. Therefore, so far as the assessment 
of any land in the cty of Bombay to land re- 
venue is concerned, a superior holder having the 
highest title thereto would be holding it from or 
under the Provincial Government and it is not 
necessary that such superior holder must derive 
his highest title to the land from the Provincial 
Government on the basis of some tenure granted 
by tho latter before he can be made liable to the 
payment of land revenue in respect of such land. 
COLLECTOR OF BOMBAY v. BuRIOR. 

65 Bom. L.R. 191. 


SUPPRESSION OF IMMORAL TRAFFIC IN 
WOMEN AND GIRLS ACT (CIV of 1956), 8S. 
8—Whether 3. &{b) applies only to prostitutes. 

Section 8, clause (b), of the Suppression of 
Immoral Traffic in Women and Girls Act, 1956, 
applies not only to the prostitute herself but it 
also applies to those others who solicit a person 
for the purpose of prostitution 

Quere: Whether clause (a) of s. 8 of the Act 
is capable of application only to the prostitute. 
STATE v. PREMCHAND KUBCHAND. 

65 Bom. L.R. 870. 


- SUPREME COURT, when can interfere with 
view of High Court on question whether pre- 
sumption of law or fact stands rebutted by evi- 

- dence or material on record, 

The question whether a presumption of law or 
fact stands rebutted by the evidence or other 
material on record is one of fact and not of law 
and the Supreme Couit is slow to interfere with 
the view of facts taken by the High Court. It 
will, however, be open to the High Court to 
examine the evidence for itself where the High 
Court has proceeded upon an erroneous view as 
to the nature of the presumption or where the 
assessment of facts made by the High Court is 
manifestly erroneous. 

‘ DHANYANTRAL y. STATS. 

6 Bom. LR. (8.C.) 332. 
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STATE TRADING CORPORATION, whether 
subject to the control of Courts. - 

The State Trading Corporatien being owned 
and controlled by the Central Government is an 
agency or instrument of Government for offectuat- 
ing its commercial policy. If in the performance 
of its duties as such public authority it acts in 
any improper or unfair manner it would be sub- 
ject to the control of the Courts. 

Daya y. CONTROLLER, IMPORTS & EXPORTS. 
65 Bom. L-R. (S.C.) 292, 


SUSPENSION, whether penal action. 

Whether an action is or is not penal 1s not to 
be determined by the label given to it. If the 
result of the action leads to penal consequences 
for the Government servant and makes him suf- 
fer pecuniary loss then such act must amount to 
punishment. Theiefore, if action is taken m 
ekercisa of the power under T. 152 of the Bom- 
bay Crvil Services Rules, which invest the com 
petent authority with powers to take action 
which may have consequences of depriving a 
Government servant of his pay and allowances 
during the period of his suspension and results 
in pecuniary loss to the Government servant 
concemed, it is penalty that is imposed on him. 
VASANT RAGHUNATH Yy. STATE. 

65 Bom, LB. 54, 


TORT—Negligence. 

Remedy by way of damages in tort extends to 
a negligent manufacturer causing monetary loss 
by the supply of a sub-standard article. Negl- 
engo is a question of fact which must be prov- 

y the plaintiff as any other fact; but in 
some cases the defect itself may furnish the 
proof. 

Eastern, M. C. LID. v. PREMIER AUTO. 
65 Bom. L.R. 183. 


TORT, Principles of English law, when appl- 
cable in India. 

In the absence of statutory or customary law 
applicable in a case, Courts in India must be 
guided by the principles of justice, equity and 
good conscience. If a particular principle does 
not depend upon any technicality of English law 
and is applicable to conditions in India then it 1s 
usual to apply the principle. 

Eastern, M. C. LTD. y. PREMIER AUTO. 
X 65 Bom. L.R. 183. 


TRANSFER OF PROPERTY ACT (IV of 1882), 
S. 5. See Berar Land Revenue Cobre, 1928, 
S. 174. 65 Bom. L.R. 229. 


———-§. 52. See Berar LAND REVENUE CODR, 
1928, S. 174. 65 Bom. L.R. 229. 


————S8. 52 i 

Section 52 of the Transfer of Property Act. 
1882, applies to a case where the property is m 
dispute in the suit itself and not which becomes 
the subject-matter of a decree subsequently by 
an agreement of parties. Though by making of 
the decree there is no lis, still once an applica- 
tion for execution is filed and proceeding com- 
menced, the property becomes the subject-matter 
in dispute and, therefore, it may fall within the 
meaning of the proceeding in respect of tho pro- 
perty as stated in s. 52 of the Act. 
RAICHAND v. DATTATRAYA. 65 Bom., L.R. 519. 
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TRANSFER OF PROPERTY ACT, S. 59-4. See 
BOMBAY, AGRICULTURAL Decrors RBLIEF ACT, 
1947, S. 32. . 

65 Bom. L.R. 696. 


S. 100—Whether mortgage amounts to 
transfer within s. 100—-Whether words “in the 
hands” in s. 100 mean physical holding of pro- 
perty—Applicability of s. 52 where property 
becomes subject-matter of decree subsequently 
by agreement. 

A mortgage of property with or without pos- 
session amounts to a transfer within the second 
exception contained in s. 100 of the Transfer of 
Property Act, 1882. 

The words “in the hands” in the second 
exception contained in s. 100 of the Transfer of 
Property Act, 1882, mean “held by” or “owned 
by” and do not mean physical holding of ithe 
property. They only mean the holding of the 
utle and nothing else. 

Section 52 of the Transfér of Property Act, 
1882, applies to a case where the property is in 
dispute in the suit itself and not which becomes 
the subject-matter of a decree subsequently by 
an agreement of parties. Though by making of 
the decree there is no lis, still once an application 
for execution is filed and proceeding commenced, 
the property becomes the subject-matter in dis- 
pute and, therefore, it may fall within the 
meaning of the proceeding in respect of the pto- 
perty as stated in s. 52 of the Act. 

RAICHAND v, DATTATRAYA. 65 Bom. LR, 510. 


————§. 106—Hindu Succession Act (XXX of 
1956), s. 19—Lease of property to persons 
having unity of interest, enjoyment and posses- 
ston vis-a-vis landlord—Notice to quit given to 
one such joint tenant whether valid notice to 
remaining tenants—'Family”’ in s. 106, Transfer 
of Property Act, meaning of word—Whether 
word “tenant” in s. 19, Hindu Succession Act, 
germane*in deciding joint tenancy of leasehold. 

When a lease is given to more than one person 
and there is unity of interest, enjoyment and 
possession m respect of the leasehold propeity 
vis-a-vis the landlord, notice to quit given to one 
of these joint tenants is a valid notice to all 
provided such a notice was intended to be 
notice to all the joint tenants. 

The word “family” in s. 106 of the Transfer 
of Property Act, 1882, means all those who aro 
connected by blood relationship or marriage. 

The word “tenant” in s. 19 of the Hindu Suc- 
cession Act, 1956, 1s not used in the sense of 
lessees. That word is used in the sense of 
owners of property whether they are joint 
owners of property or holding in defined shares. 
It is an incident of ownership that has been 
referred to in s. 19 of the Act and that incident 
in the case of persons holding as tenants-in-com- 
mon would be according to the personal law 
while in the case of persons holding as joint 
tenants it will be by ‘survivorship. The expres- 
sion is not germane in deciding whether the 
leasehold is held as joint tenants. 

Rauural v. JIYARAM SHARMA. 
65 Bom. LR. 647. 
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TRIBUNAL, when can be held to be Court. 
Merely because a tnbunal is enjoined with a 
duty to act in judicial manner or hear parties and 
record evidence, and that its decision is made 
binding on the parties is not sufficient to hold 
that the tribunal is a Court, unless it is further 
established that im doing so, the tribunal is 
exercising an herent judicial power of* the 
State as a result of its being appointed by the 
State to exercise that power. 
Marasar HILL Co-op. Socrery Lr. y. GAUBA. 


65 Bom. L.R. 533. 
TRUST. See Bompay Pusgsuc Trusrs Acr, 
1950, S. X13). 65 Bom. L.R. 457. 


ULTRA VIRES, Bombay Municipal Boroughs 
Act, 1925, Ss. 104, 105, 112, 113 and 113A. 

The provisions of ss. 104, 105, 112, 113 and 
113A of the Bombay Municipal Boroughs Act, 
1925, are not ultra vires art. 14 of tho Constitu- 
tion of India. 

CHENAJI v. MUNICIPAL Bor, Daursa. 
65 Bom, LR. 521. 


——Bombay Tenancy and Agricultura? Lands 
(B.R.T. Procedure) Rules, 1958, R. 29, 

Rule 29 of the Bombay Tenancy and Agricul- 
tural Lands (B.R.T. Procedure) Rules, 1958, is 
not ultra vires of the provisions of s. 76 of the 
Bombay Tenancy and Agncultural Lands Act, 
1948, or any other provision of the Act. 

DAGADU NARAYAN vy. UTTAMCHAND. 
65 Bom. L.R. 551. 


—— C P. and Bemr Municipalities Act, 
S. 9. 


Section 9 of the Central Provinces and Berar 
Municipalities Act, 1922, is ultra vires of tho 
powers of the Legislature. 

The power that is given to the State Govern- 
ment under s. 9 of the Act is unguided and un- 
canalised power. That power oversteps the lunits 
of permissible delegation of legislative authority, 
and therefore the whole of s. 9 which makes it 
possible for the State Government to formulate 
an altogether different code for constitution, 
fonctionmg and powers of the municipal author- 
ity, is beyond the scope of the Act. 

SUNDARABAI y. THE STATE. 65 Bom, L.R. 821. 


———C. P, and Berar Sales Tox Rules, 1947, 
R. 67, entry No. 11-A. 

Entry at serial No. 11-A under rule 67 of the 
C. P. and Berar Sales Tax Rules, 1947, is ulira.~ 
vires of the proviso to s. 16 of the Central Pro- 
vinces and Berar Sales Tax Act, 1947. 

VynarBHa C. M. Soc. LTD. v. SaLeS-TAX OFFICER. 
65 Bom. LR. 238. 


———¥ast India Cotton Association, Bys-law 
52AA. 

Bye-law 52AA of the East India Cotton Asso- 
ciation, as amended by the Central Government 
under s. 12 of the Forward Markets Regulation 
Act, 1952, is valid. Bye-law 52AA is well 
within the bye-law making power under s. 11 
of the Act and, therefore, within s. 12 of the 
Act. The byelaw as framed does not contra- 
vene the Rules of the East India Cotton Associa- 
tion. 

Dp. INDRAMANT v. W. R. Natu. 
- 65 Bom. LR, (8.C.) 378. 
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ULTRA VIRES, Imports (Control) Order, 1955, 
CL 5. 

The provision in cl. 5 of the Imports (Control) 
Order, 1955, empowering the hcensing authority 
to attach a condition to the effect that the goods 
covered by the licence shall not be disposed of 
except in the manner prescribed by the licensing 
authority is a valid provision which comes 
within the powers conferred by s. 3 of the Act 
on the @entral Government. 

ABDUL Azz v. STATE. 65 Bom. L.R. (S.C.) 669. 


—_—-—Indian Income-tax Act, 1922, S. 34/3), 
second proviso. 

The second proviso to s. 34(3) of the Indian 
Income-tax Act, 1922, has been declared void 
as infmnging art. 14 of the Constitution, by the 
Supreme Court. 

MAHENDRA vy. S. P. Panne. 65 Bom. L.R. 674. 
WORDS AND PHRASES: 

“Any premises belonging to the Government or 
a Jpcal authority.” See Bompay RENTS HOTEL 
‘ND Longing House Rates Conzrot ACT, 
1947, S 4. 65 Bom. L.R. 258. 


“By an Act.” See FORWARD MARKETS REGULA- 
rion, Acr, 1952, S. 11, 65 Bom. L.R. 379. 


“Court in appeal.” See BOMBAY AGRICULTURAL 
Desrors Rewer Act, 1947, S. 52. 
65 Bom. L.R. 595. 


“Employer.” See BOMBAY SHOPS AND ESTABLISH- 
MENTS ACT, 1948, S. 2. 65 Bom. L.R. 627. 


“Engaged in any industry mentioned in Sche- 
dule I.” See EMPLOYEES’ PROVDENT FUNDS ACT, 


1952, S. 1. 65 Bom. L.R, 274. 
“Execution.” See REGISTRATION Act, 1908, S. 
35. 65 Bom. L.R. 578. 
“Family.” See TRANSFER OF PROPERTY ACT, 
1882, S. 106. 65 Bom, L.R. 647. 
“Heremnafter” See BoMBAY PROHIBITION ACT, 
1949, S. 66. 65 Bom. L.R. 793. 
“In the bands.” See TRANSFER OF PROPERTY 


Acr, 1882, S. 105. 65 Bom. L.R. 510. 


See MINIMUM WAGES 
65 Bom. L.R. 726. 


“Independent persons.” 
Acr, 1948, S. 5. 


“Information.” 
34(1) (db). 


See INCOME-TAX Act, 1922, S. 
65 Bom. L.R. 859. 


“Landlord.” See BOMBAY RENTS, HOTEL AND 
Loosing House RATES CONTROL Act, 1947, S. 
5(3). 65 Bom, L.R. 15. 


“Law.” See CENTRAL PROVINCES AND BERAR 
INDUSTRIAL DISPUTES SEITLEMENT ACT, 1947, 
S. 16. 65 Bom. L.R. 288. 


“Law declared.” See INCOME-TAX ACT, 'S. 34. 
635 Bom. L.R. 674. 
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WORDS AND PHRASES—(Contd:} 


“Legally claimable.” See Bompay Crry LANB. 
REVENUE Act, 1876, S. 8. 65 Bom. L.R. 191. 


“Loal authorities’ constituency.” See BOMBAY 
VILLAGE Pancuayats Act, 1959, S. 12. 
v 65 Bom. L.R. 755. 


“Mines.” See C. P. AND Berar INDUSTRIAL 
DISPUTES SBTTLEMENT Act, 1947, S. 1. 
65 Bom. L.R. 656. 


“Must.” See BomMBay MUNICIPAL CORPORATION 
PROCEDURE RULES AND REGULATIONS, R. 47. 
65 Bom. L.R. 484. 


“Political purpose.” See BOMBAY Pustic Trusts. 
Acr, 1950, S. 9. 65 Bom. L.R. 349. 


See EMPLOYEES’ STATE INSURANCE 
65 Bom. L.R. 701. 


“Power.” 
Acr, 1948, S. 2. 


“Premises belonging to the Government or a 


local authority.” See Bompay RENTS, Horer 
AND House Rates Controt Act, 1947, S. 4. 

' 65 Bom, L.R. 18. 
“Public trust.” See BOMBAY PUBLIC Trusts ACT, 
1950, S. 2. 65 Bom. L.R. 457. 
“Punishable.” See BOMBAY PREVENTION, OF 


GAMBLING ACT, 1887, S. 4. 65 Bom, L.R. 145. 


PREVENTION or 
65 Bom. L.R. 145. 


“Punished.” See BOMBAY 
Gameyine Acr, 1887, S. 4. 


“Shall.” See Bompay MUNICIPAL CORPORATION. 
PROCEDURE RULES AND REGULATIONS, R. 47. 
65 Bom. L.R. 494. 


“Superior holder.” See Bompay Crry Lanp 
REVENUE ACT, 1876, S. 8. 65 Bom. L.R. 191. 


“Tax fixed or charged.” See MUNICIPAL ACT 
(CORPORATIONS) (PROVINCIAL), S. 406. 
65 Bom. L.R. 119. 


“Tenant.” See TRANSFER OF PROPERTY ACT, 


1882, S. 106. 65 Bom. L.R. 647. 
“Therein.” See MAHARASHTRA ZILLA PARISHADS 
PRESIDING AUTHORITES (CNo-cONFIDENCE 


Motion.) Ruiss, 1962, R. 2. 65 Bom. L.R. 722. 


“Title.” See Bompay Rents, Horst ano Lone- 
InG House Rates Conrrot Act, 1947, S. 28. 
i 65 Bom. L.R. 464. 


‘Under the Act.” See FORWARD MARKETS 
REGULATION Acr, 1952, S. 11. 
65 Bom. L.R. 378. 


“Under tho authority of the Central Govem- 
ment.” See INDUSTRAL DISPUTES Act, 1947 S. 2. 
65 Bom. L.R. 20. 


“Under the Provincial Government.” See 
Bompay Crry Lanp REVENUE Act, 1876, S. 8. 
65 Bom. L.R. 191. 
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